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JUDGES 



UNITED STATES CIRCUIT COURTS Or APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Wasîiington, D. C. 

Hon. LE BARON B. COLT, Circuit Juflge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWBLL, Circuit Judge Boston, Mass. 

Hon, CLARENCB HALE, District Judge, Maine rortland. Me. 

Hou. FREDERIC DODGE, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rliode Island Providence, R. I. 



SECOND CIRCUIT. 



Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACE, Circuit Judge» Albany, N. Y. 

Hon. E. HENRY LACOMBK, Circuit .ludge New York, N. Y. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge New Haven, Conn. 

Hon. ALFRED C. COXB, Circuit Judge Utica, N. Y. 

Hon. JAMES P. PLATT, District Judge, Counecticut Hartford, Conn. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New York' Brooklyn, N. Y. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York = Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge. S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buftalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT. 

Hon. WILLIAM K. MOODY, Circuit Justice Washington, D. C. 

Hon. GEORGE M. DALLAS, Circuit Judge Philadelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

Hon. JOSEPH BUFPINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. EDWARD G. BRADFORD, District .Tudge, Delaware Wllmington, Del. 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

• Resigned May 8, 1907. 
• Resigned January 1, 1907. • Appolnted to succeed Edward B. Thomas. 
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Hon. JOSEPH CROSS, District Judge, New Jersey Ellzabeth, N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvania :PhiladeIpliia, Pa. 

HoD. JAMES B. HOLLAND, District Judge, E. D, Pennsylvania Pliiiadelphia, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania. .Scrauton, Fa. 
Hon. NATHANIEL EWING, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

FOURTH CIRCUIT. 

Hon. MELVILLE W. FULLBR, Circuit Justice Washington, D. G. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Aslieville, N. G. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, E. D. North Carolina Raleigh, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Caroliua Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car. .Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District .ludge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Bramwell, W. Va. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C, 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ua. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS GOODE JONES, District Judge, N. and M. D. Alabama. .Montgomery, Ala. 

Hon. OSCAR R. HUNDLEY, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Fiorida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Fiorida Jacksonville, l^la. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D, Georgia Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, E. D, Louislana ' New Orléans, La. 

Hon. EUGENE D. SACNDERS, District Judge, B. D. Louisiana ■■ New Orléans, La. 

Hon. ALBCK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N, and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID B. BRYANT, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenn. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo, Mioh. 

Hon. JOHN K. RICHARDS, Circuit Judge Cincinnati, Ohio. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District .ludge, W. D. Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michigan Détroit, Mich. 

Hon. LOYAL E. KNAPPEN, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio'' Cleveland, Ohio. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATBR, District Judge, S. D. Ohio" Columbus, Ohio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee. .. .Chattanooga, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

• Died February 4, 3907. = Died December 22, 1906. 

•Appointed February 20, 1907, to succeed Judge Parlange. 

"Appointed March 18, 1907. 
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SEVENTH CIRCUIT. 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D, C. 

Bon. PETER S. GROSSCUP, Circuit judge Chicago, 111. 

Hon. FRANCIS B. BAKER, Circuit Judge Indianapolis, Ind. 

lion. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge... Chicago, 111. 

lion. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. SOLOMON H. BETIIEA, District Judge, N. D. Illinois Chicago, 111. 

Hou. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Sprlngfield, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wlsconsin Milwaukee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wlsconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

lion. WILLIS VAN DEVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGBRP, District Judge, W. I). Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Mlnn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

lion. GUSTAVUS A. FINKBLNBURG, District Judge, E. D. Missouri' St. Louis, Mo. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri' St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska» Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. California i" San Francisco, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JAMES H. BEATTY, District Judge, Idaho " Boise City, Idaho. 

Hon. FRANK H. DIETRICH, District Judge, Idaho" Pocatello, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington Spokane, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle. Wash. 

' Resigned March 31, 1907. " Appointed April 2, 1907. 

' Succeeds Finkelnburg, District Judge. " Resigned. 

« Appointed March 1, 1907. '= Appointed March 19, 1907. 
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BROWN V. EQUITABLE LIFE ASSUR. SOC. OF THE UXITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 7, 1907.) 
Insurance— PoLicY Holdeb in Mutual Company— Right to Maintain Suit 

POB ACOOUNTING. 

A policy liolder in a life insurance company orgauized under tlie laws 
of New York, whicli, while a stocli coinpauy, is doing business on tbe mu- 
tual plan, and is required by its iaws, througli its otfieers, to malîe an équi- 
table distribution of its accumulated surplus between its poiicy holders, 
may maintain a suit in equity against it, on behalf of liimself and ail 
other policy liolders joining, for an aecounting and other équitable relief 
wbere tlie bill allèges that the distribution made is not équitable, charges 
Its offlcers with fraudulently wasting and misappropriating its surplus, 
and sets out spécifie facts tending to prove such allégations. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 77.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion of court below, see 142 Fed. 8-35. 

H. S. Marshall (John R. Dos Passos, Joseph De F. Junkin, George 
Gordon Battle, Edmond F. Harding, of counsel), for appellant. 

Allan McCulloh (Henry Hill Pierce and Alexander & Green, of 
counsel), for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. This cause cornes hère by appeal from order and 
decree of the United States Circuit Court for the Southern District of 
New York sustaining demurrer to and dismissing amended bill. The 
bill, brought by a policy holder on behalf of himself and ail other policy 
holders of défendant and its annuitants, allèges the incorporation of 
défendant as an Insurance company under a charter and déclaration 
which provides that its cash capital stock shall be $100,000, divided 
into shares of the par value of $100 each, on which its stockholders are 
entitled to receive semiannual dividends not exceeding 3;^ per cent. 
The bill further allèges that the defendant's net earnings are to be 
accumulated, that it is to be conducted on the mutual plan, and that the 
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surplus as ascertained upon a balance struck by îts officers is to be 
equitably credited or applied for the benefit of the policy holders. 

The bill further allèges that the complainant has elected to receive 
Iiis équitable share of said surplus ; that the amounts apportioned and 
allowed to him by the défendant are not the real amounts of his équi- 
table share in the true surplus, but that, by reason of abuse of discrétion, 
wrongs, and inéquitable conduct of its officers and agents, the défend- 
ant and its officers and stockholders bave wrongfuUy retained, and 
fraudulently wasted, and misappropriated to themselves, a large portion 
of the surplus of the défendant belonging to the policy holders, and 
that certain of said stockholders in a pending suit bave asserted the 
stockholders' ownership of and right to the whole or a portion of said 
surplus as against said policy holders. The report of the investigating 
committee of the board of directors, commonly known as the "Frick 
Report," and the report of the superintendent of insurance of the 
State of New York of June 21, 1905, are made a part of the bill, and it 
is averred that the statements therein contained are true. The bill 
further avers that complainant has no adéquate remedy at lavv, and 
prays for équitable relief. 

The défendant assigns varions grounds in support of its demurrer, 
which may be summarized under the claim that the bill fails to state 
a cause of action, and it relies upon varions décisions of the courts 
of the State of New York and of the fédéral courts where it is claimed 
that upon a similar state of facts said courts bave held that a policy 
holder had no right to such équitable relief. 

An examination of the authorities which are material to this discus- 
sion shows that, upon whatever other grounds the courts may hâve 
reached conclusions adverse to the rights of policy holders, yet in none 
of said cases in the fédéral courts or in the court of last resort of the 
state of New York bave there been definite, spécifie allégations of 
facts charging bad faith, willful neglect, abuse or indiscrétion, fraud 
or misappropriation by the défendant. A single citation from the 
opinion of the court in Uhlmann v. New York h. I. Co., 109 N. Y. 
421, 17 N. E. 363, 4 Am. St. Rep. 482, will serve to illustrate the 
princinle which appears to be applicable generally to the cases cited 
by défendant where thèse questions bave been considered. 

In the Uhlmann Case, Judge, now Mr. Justice, Peckham, delivering 
the opinion of the court, says as foUows : 

"We do not, however, nccecle to tlie claim of the défendant lierein to its 
l'ull extent as made in the brief snbmitted, which is that the apportionment, as 
niade by the défendant, is absolutely, and at ail events conclusive upon the 
jiolicy holders. We hold that, imder the ternis of this policy, the apportionment 
was to be equitably made, and, in the first instance, by the defendaut's officers 
or agents. lîut, inasmuch as the agreement is that the apportionment shall be 
an équitable one. the question of vvhat is an équitable one, ail the facts and 
circumstances being known, may be one over which the courts hâve supervi- 
sion. Prima facie the apportionment as made by the défendant should be re- 
garded as a compliance with the terms of the polie.y, or, in other words, shoiild 
be regarded as an équitable apportionment. It slionld be thus regardcd, be- 
cause by the terms of the polic.v the duty of making It is cast upon the corpo- 
ration, and it ought to be presumed that the défendant has performed its duty 
instead of presumlng that it has failed to do so. But the question is still 
left: Has or has it not complied with its agreement to make an equ^+able ap- 
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portionirient? And the plaintiff, and ail others similarly situated, bave tlie 
riglit, upon proper allégations of fact showing that the apportionment made by 
the défendant is not équitable, or bas been based upon erroneous principles, to 
bave a trial and make proof of such allégations, and, if proved, the court will 
déclare the proper principles upon which the apportionment is to be made, so 
as to become an équitable apportionment. The various cases cited in the briefs 
submitted, where the Législature bas appointed parties to apportion stock in 
a bank created by its laws, etc., and where the courts bave held tbat the ap- 
portionment by the board thus created was final, do not, we think, conclude us 
hère. The principles are eiitirely différent. But, as the plaintiff bereln bas 
made no proof of any misappropriation or wrongdoing, we are of the opinion 
that, upon the flrst question argued, he bas failed to show auy right to an 
accounting by the défendant." 

To the same effect are the décisions in Fuller v. MetropoHtan Life 
Ins. Ce. (C. C.) 37 Fed. 163; Pierce v. Equitable Life Assurance Co., 
145 Mass. 56, 12 N. E. 858, 1 Am. St. Rep. 433 : Everson v. Equitable 
Life Assurance Co. (C. C.) 68 Fed. 258; Greeff v. Equitable Life As- 
surance Ce, 160 N. Y. 19, 54 N. E. 712, 46 L. R. A. 288, 73 Am. St. 
Rep. 659 ; Fuller v. Knapp (C. C.) 24 Fed. 100. 

In the Greeff Case, supra, which was an action at law, the court held 
that, if the action were to be regarded as one for an accounting, it was 
prohibited by section 56, c. 690, p. 1958, of the Laws of 1892 of the state 
of New York. 

Inasmuch as counsel for défendant state in their brief that "this 
statutory provision has been repealed since the décision was rendered" 
below, and hâve neither discussed the point in their brief nor in the 
oral argument, the statute cannot now be regarded as a bar to this suit. 

In the case at bar the précise situation is presented which was fore- 
shadowed in the opinions referred to above, and thereby this case is 
differentiated from the preceding cases. Hère the reports referred to 
and made a part of the bill are replète with spécifie circumstantial al- 
légations of the précise facts constituting the fraud, waste, and mis- 
management complained of, in connection with a detailed showing 
either of direct loss of funds, or of illégal and unauthorized diversion 
and misappropriation of a considérable share of profits belonging to 
défendant, and of further waste and mismanagement by the payment 
of salaries originally excessive and unwarrantably increased, and of 
improper investments of, and failures to invest, the funds of défendant, 
particularly set forth in détail, ail resulting in pénétration of wrongs 
on the policy holders through violation of defendant's obligations to 
them. 

In thèse circumstances, and without passing upon any of the other 
questions presented as to the respective rights and obligations of the 
parties, we conclude that upon the facts alleged in the bill, and, for 
the single purpose of testing its sufficiency, admitted by the demurrer, 
complainant has a right to appeal to a court of equity for relief, and 
that the défendant is bound to answer the allégations of the bill. 

The order sustaining the demurrer and the decree dismissing the 
bill are reversed, with costs, and the cause is remanded to the court be- 
low, with leave to the défendant, if it shall be so advised, to answer 
over within such time as the Circuit Court shall decree. 
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LACOMBE, Circuit Judge. In recording concurrence with the con- 
clusion of the majority of the court, I am not to bé understood as ex- 
pressing or intimating an opinion upon any of the questions raised 
and argued upon the appeal, except the single one that because the bill 
contains express and spécifie charges of fraud the case is brought 
within the class pointed out in the Uhlmann Case, and cannot be thrown 
out upon a gênerai demurrer as not stating facts sufficient to con- 
stitute a cause of action. 



CAUSSE MFG. CO. v. UNITED STATES. 

(Circuit Court o£ Appeals, Second Circuit December 4, 1906.) 

Ko. 76 (3,913). 

1. CusTOMS DuTiEs— Classificatiojn-— Peeseeved Feuit. , 

ïlie provision in Taritt' Act July 24, 1897, e. 11, § 1, Scliedule G, par. 
263, 30 Stat. 171 [U. S. Comp. St. 1901, p. 1651], for "comfits, sweetmeats, 
and fruits preserved in siigar, molasses, spirits, or in tiieir own juices," 
refers to a class of goods commercially known as preserved fruits, and is 
intended to apply to fruits treated so as to beconie a préserve or comlit, 
and not to sueli as merely remain temporarily in their natural juice. 

2. S AME— Prépare D Ciierribs- 

Cberries, which liave been waslied, pitted, and packed in sait v^fater 
to préserve tliem in transit, are not dutiable as "fruits preserved * * * 
In their own juices," under Tariff Act July 24, 1897, c. 11, § 1, Scliedule 
G, par. 263, 30 Stat. 171 [U. S. Comp. St. 1901, p. 165J], but as "edible 
fruits • * * preijared in any manner," under paragraph 262. 

3. Same— Fruit in Salï Water— "Brine." 

Cherrles immersed in a solution containing not more thau .402 per 
cent, of sait are not fruits in "brine," within the mcaning of Tariff Act 
Jul? 24, 1897, c. 11, § 2, Free List, par. 559, 30 Stat. 198 [U. S. Comp, 
St. 1001, p. 1683]. 

4. Same — Frotts Geeen or Ripe. 

The first part of paragraph 262, Tarife Act Julv 24, 1897, c. 11, § 1, 
Schedule G, 30 Stat. 171 [U. S. Comp. St. 1901, p. 1651], imposing a duty 
per bushel on cherries and other fruits, "green or ripe," applies to those 
fruits, ripe or unripe, when imported in their natural condition. 

5. Same— Fruits Prepared— Noscitur a Sooiis. 

Under Tarife Act July 24, 1897, c. 11, § 1, Schedule G, par. 2G2, 30 Stat. 
171 [U. S. Comp. St. 1901, p. 1651], relating to fruits "dried, desiccated, 
evaporated or prepared in any manner," the scope of the expression "pre- 
pared in any manner" is not upon the rule of noscitur a sociis to be so 
limited as to embrace only fruits prepai'ed by a drying process. 

6. Same — Statutory Constettction — Variation in Terms op Enumeration. 

Tarife Act July 24, 1897, c. 11, § 1, Schedule G, par. 262, 30 Stat. 171 
[U. S. Comp. St. 1901, p. 1651], enumeratos in the first part of the para- 
graph "apples, peaches, quinces, cherries, plunis, and pears, green or 
ripe," and in the latter part "apples, peaches, pears, and other edible 
fruits, including berries, * * * prepared." Hcld, that the inclusion of 
"cherries" in the first enumeration, and its omission from the second, 
should not be construed as excluding prepared cherries from the latter. 

Appeal from the Circuit Court of the United States for the Southern 
District of Nevvr York. 

For décision below, see 143 Fed. 690, afifirming a décision of the 
Board of United States General Appraisers (G. A. 5,917 [T. D. 
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26,039], which had affirmed the assessment of duty by the collector of 
customs at the port of New York. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The importations in controversy are cherries from 
which the pits had been removed, the fruit then washed several times 
in water, as a resuit of which the dirt and free juices were removed, 
then exposed to sulphur fumes, and then packed in casks in a weak solu- 
tion of sait water in order to préserve the fruit in transit; the sait 
ranging in percentage from .118 to .402. They were designed to be 
converted into candied cherries, which is donc by washing out the sait 
and sulphur dust, then boiling them in fresh water and then boiling them 
in sugar sirup. They were subjected to a duty of 1 cent per pound 
and 35 per cent, ad valorem, under paragraph 263 of the tariff act of 
July 24, 1897 (chapter 11, § 1, Schedule G, 30 Stat. 171 [U. S. Comp. 
St. 1901, p. 1651]), which reads as follows : 

"263. Comflts, sweetmeats, and fruits préservée! iri sugar, molasses, spirits, 
or in their own juices, not speeially provlded for in ttiis act, one cent per 
pound and thirty-flve per centum ad valorem. * * * " 

The question presented by the appeal is whether the importations 
were properly classified under that paragraph, or whether they shoukl 
not bave been classified under paragraph 262 or paragraph 559 of the 
same tariff act. Paragraph 262 prescribes duty as follows : 

"262. Apples, peaches, quinces, cherries, plums, and pears, green or ripe, 
twenty-flve cents per bushel ; apples, peaches, pears, and other edible fruits, 
including berries, when dried, desiecated, evaporated or prepared in any man- 
ner, not speeially provided for In tbis Àct, two cents per pouud. * * ♦ " 

Paragraph 659 places upon the free list "fruits or berries, green, ripe, 
or dried, and fruits in brine, not speeially provided for in this act." 
Section 2, Free List, 30 Stat. 198 [U. S. Comp. St. 1901, p. 1683]. 

We are satisfied that the importations were not within the descrip- 
tion of paragraph 263. That paragraph is intended to apply to fruits 
which bave been "preserved" ; that is, treated so as to become a pré- 
serve or comfit, and not to such as merely remain temporarily in their 
natural juices. As this court pointed out, in United States v. Reiss, 
136 Fed. 741, 69 C. C. A. 393, tiie paragraph refers to a class of goods 
which are commercially known and dealt in as preserved fruits. In the 
case of the présent importations the fruit was not in any just sensé pre- 
served in its own juices; indeed, the juices which were retained in it 
only tended to produce its decay, and this effect was minimized as far 
as practicable by the treatment with sulphur and sait water. 

We are also satisfied that the importations were not free under 
paragraph 559, and agrée with the reasoning of the Board of General 
Appraisers and of the court below upon that question. In our judg- 
ment, they fall within the more spécifie description of paragraph 262, 
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and were dutîable as "cherries," under the first part of that paragraph, 
or as "edible fruits * * * prepared in any manner," under the 
latter part. The first part would seem intended to apply to the fruits, 
ripe or unripe, specLfically mentioned therein, when imported in their 
natural state. The latter part appropriately refers to the same fruits 
when something has been done to them to prépare them better for 
préservation, and which may consist either in drying, evaporating, or 
desiccating them, or in preparing them in any other manner. The 
term "other edible fruits" properly includes not only the cherries and 
the other fruits specifically mentioned in the first part of the paragraph, 
but also a class outside of thèse. It is used to save recapitulating ail 
the varieties previously enumerated, and also to cover other varieties. 
We are not impressed with the argument that the words "prepared in 
any manner" are to be limited upon the rule noscitur a sociis so as to em- 
brace only fruits prepared by a drying process. The importations in 
controversy are removed from the enumeration of the first part of the 
paragraph and transferred to that of the second because they hâve been 
prepared within the meaning of that part of the paragraph. Our con- 
clusion is that they should hâve been subjected to duty at 2 cents per 
pound. 

The décision of the court below and of the Board of General Ap- 
praisers is modified accordingly. 



THE GOLDEN ROD. 
(Circuit Court of Appeals, Second Circuit. Jauuary 30, 1907.) 

No. 41. 

1. Maritime Liens— Supplies— Vkssel in Possession op Contract Puechaseb. 

For the purpose of determining tlie valldity of a maritime lien for 
supplies furuislied to a vessel wliile slie is in tlie possession of a pur- 
chaser under a contract of conditional sale, the vessel should be considered 
as though in the possession pro hac vice of a charterer. 

[Ed. Note. — -For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§§ 4-6, 26.] 

2. Same— Home Port. 

Hoboken, N. J., is not the home port of a vessel whose owner résides in 
New York City, but a foreign port as relates to supplies there furuished 
her. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Maritime Liens, 
§§ 8, 9.] 

3. Same— State Statute— Scope. 

A State statute giving the right to a lien for supplies furnished vessels 
is applicable only to domestic vessels of the state and a lien cannot be 
obtained thereunder on a foreign vessel. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§§ 24, 25, 27.] 

4. Same— Lien under Gênerai, Maritime Law— Keliance on Crédit of 

Vessel. 

To sustaln a claim for a lien under the gênerai maritime law for sup- 
plies furnished to a vessel in a foreign port, it must be shown that the 
crédit of the vessel was properly relied on, and no lien can be obtained 



THE GOLDEN KOD. 7 

wliere tbe claimant knew that the vessel was in possession of a charterer or 
coutract purcliaser wlio was bound to furnish and pay for ail supplies, 
or where lie was put upon inquiry as to the terms of such a contract. 

(Ed. Xote.— For cases lu point, see Cent. Dig. vol. 34, Maritime Liens, 
§ 12. 

Maritime lions for supplies and services, presumption as to crédit to 
vessel, see note to Tlie George Duniois, 15 C. O. A. 679.] 

Appeal from the District Court of the United States for the Southern 
District of Kew York. 

Garrard Glenn, Herbert Barry, Earle L. Beatty, Morton G. Bogue, 
and Davies, Stone & Auerbach, for appellant. 

Herbert Green and Wilcox & Green, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The yacht was owned by Watt, who 
made a contract of sale with one Durïacher May 18, 1905. This con- 
tract provided that "Watt shall sell and Durïacher shall buy the said 
yacht Golden Rod. etc., for $32,000." payable in nine monthly install- 
ments, beginning July 1, 190o, and that "concurrently with the exécu- 
tion of this agreement Watt shall exécute a bill of sale, * * * which 
shall not be delivered to Durïacher xuitil the entirc purchase price 
shall hâve been paid, * * "'■" and in the meartime said bill of sa!e 
shall remain in escrow in the hands of A. P. lUiven." It was fur- 
ther provided that upon signing of the agreement and the effecting of 
insurance Watt should deliver possession to Durïacher. Durïacher 
covenanted to keep the yacht in as good condition as whcn delivered to 
him, and that he would make no altérations or changes in hull or 
machinery without the consent of Watt or his authorized représenta- 
tive, and at Durlacher's own expense, and further engaged to furnish 
a bond to protect again,st any liens for seaman's wages, repairs, 
supplies, etc. It was further provided that until full payment Watt 
should keep Bliven on board the yacht as his designated représentative. 
Durïacher took possession while the yacht was out of commission in the 
Erie Basin, and subsequently appointée! one Eudlow captain. A similar 
contract was before the court in The H. C. Grady (D. C.) 87 Fed. 
233, and it was held that, when a question as to maritime lien arises, 
the vessel should be considered as if she were in the possession pro 
bac vice of a charterer to whom the owner had tcmporarily turned 
her over. In this view of the law governing the case we fully concur. 

The coal was furnished in Hoboken, N. J. The owner resided in 
New York City. The supplies were therefore furnished, not in her 
home port, but in a foreign port. W^e so held in The Havana, 64 Fed. 
496, 12 C. C. A. 361, and our> attention is called to no authority ques- 
tioning the correctness of that décision. 

The contention of the appellant is that it obtained a lien under 
the statute of New Jersey, 2 Gen. St. N. J. p. 1966. The Suprême 
Court of the United States, while holding that it is compétent for the 
States to create such liens for necessaries furnished to domestic vessels, 
said, "The right to extend thèse liens to foreign vessels in any case 
is open to grave doubt." The Roanoke, 189 U. S. 194, 23 Su'p. Ct. 
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491, 47 Iv. Ed. 770. In The Electron, 74 Fed. 689, 21 C. C. A. 13, 
that question was before this court, but not passed upon because we 
had already certified it to the Suprême Court in The Kate, 164 U. S. 
458, 17 Sup. Ct. 135, 41 E- Ed. 513. Although the cause thus certified 
was disposed of on other grounds, the expression of opinion above 
quoted from The Roanoke sufficiently indicates the principles to be 
appHed by the inferior courts in such cases. The Golden Rod, being 
in a foreign port, was not affected by the provisions as to maritime 
lien contained in the New Jersey statute. 

In the court below it was insisted that, if Hoboken were held to be 
a foreign port, libelant nevertheless obtained a lien for the supplies 
under the gênerai maritime law; and such a claim is, we understand, 
still made on this appeal. To sustain such a claim it is necessary to 
show that the crédit of the ship was properly relied upon by the 

. person furnishing the supplies. In The Kate, 164 U. S. 458, 17 Sup. 
Ct. 135, 41 E. Ed. 513, it was held that, if the libelant knew that the 
vessel was being operated under a charter which provided that the 
charterer should furnish and pay for ail needed coal, lie could not 
maintain a lien under maritime law. And in The Valencia, 1G5 U. S. 

, 364, 17 Sup. Ct. 333, 41 E. Ed. 710, the same court further held that 
if the circumstances attending the transaction put the libelants upon 
inquiry as to the terms and existence of such charter party, "but they 
chose to shut their eyes and make no inquiry touching thèse matters," 
they acquired no lien, even though they "delivered the coal in the be- 
lief that the vessel would be responsible for the value of such coal." 
The application of the rule thus laid down disposes of ail question 
as to gênerai maritime lien in this cause. It is quite apparent from the 
évidence that the master did not order the coal, and that before it was 
actually furnished the représentatives of the libelant were advised 
that the yacht was under charter, or had been "bought on the install- 
ment plan," as the captain expressed it, but they made no effort to 
inform themselves as to the terms of the agreement under which she 
was in the possession of Durlacher instead of Watt. Under thèse 
circumstances no lien was obtained. 

The decree of the District Court is affirmed, with interest and costs. 



THE GOI.DBN EOD (two cases). 

(Circuit Court of Appeals, Second Circuit. January 30, 1007.) 

Nos. 121, 122. 

Maritime Liens— Statutory Liens— Supplies and Repairs. 

Under a state statute, as well as under the gênerai maritime law, a lien 
will not attacli to a vessel for supplies or repairs unless it appears tbat 
crédit was given to tlio vessel. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liena, 
§§ 12, 30.] 

Sàme. 

A vessel held subject to liens under the New York statute for work and 
materials furnislied for repairs in ber Iiome port on orders given by one 
la charge representing the owuer and ou the crédit of the vessel, although 
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slie was in pof^session of another under a corwjitional sale ; libelants having 
no knowlectee of such faet or of tacts to put tliem on inquiry. 

[FA. Note. — ^l'or cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§§ i-^ii, 2(i.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Herbert Green and Wilcox & Green, for appellant. 

George L. Robinson and Robinson & Robinson, for appellees. 

Before LACOMBE, TOWNEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The claims in tliese two causes are 
against the vessel whose situation we discussed in the opinion in Con- 
sohdation Coal Co. v. The Golden Rod (handed down herewith) 151 
Fed. 6. They arose while the vessel was in the possession of Dur- 
lacher, with Bliven actually or technically on board as the représentative 
of Watt. 

There is no question hère of any lien under gênerai maritime law 
since the work and materials were furnished in New York City, the 
home port of the vessel. The libelants rely solely on the statute of 
the State of New York (Laws 1897, pp. .52(), 537, c. 418, as amended by 
chapter 246, p. 494, Laws 1904, §§ 30, 32) ; notice of lien having been 
duly filed, as required by the act, in the office of the county clerk. Under 
a State statute, however, as well as under the gênerai maritime law, a 
lien will riot attach unless it appears that crédit was given to the ship. 
This court so held, after a careful discussion of the authorities, in The 
Electron, 74 Fed. 689, 21 C. C. A. 12. Apparently a contrary opinion 
has been reached in the First circuit (The Iris, 100 Fed. 104, 40 C. C. 
A. 301), but we fînd in that circumstance no reason for modifying our 
former opinion, which seems to be in accord with the views of the Su- 
prême Court in The J- E. Rumbell, where, referring to the two varieties 
of lien, gênerai maritime and local created by state statute, the court 
says ; "Each rests upon the furnishing of supplies to the ship, on the 
crédit of the 'ship herself.' " 

The testimony in both causes shows that the labor and material, 
which were ordered by Bliven, the owner's représentative, were fur- 
nished upon the crédit of the vessel, and, although there is some dispute 
between the witnesses, we are satisfied that the respective libelants did 
the work and furnished the materials without knowledge that the owner 
had chartered the boat, or turned over her possession under some con- 
ditional sale, and with no information as to any circumstances which 
should indicate the necessity of further inquiry as to her situation. 

The decrees are affirmed, with interest and costs. 
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COXSOLIDATET) ICE CO. v. HYGEIA DISÏILLE0 WATEIl CO. 
iCircuit Court of Appenls, Third Circuit. Fobruary 11, 1007.) 

No. 51. 

1. Tbade-Mabks and Trade-Names— Names Subjects of Owneesiiip— De- 

SCEIPTIVE ChARACXEB. 

Xt is not necessary to tlie validity of a trade-marlv or trade-iiame tliat it 
fshall be utterly devoid of aptitude, but it is eiiouRli that it leaves opeu to 
every one ail words that are really de.scrii)tive of quality or cliaraeter. 

[Hd. Nota— For easps in point, see Cent. Uig. vol. 40, Trade-Marks and 
Trade-Names, §§ 4-7.] 

2. Same— "Hygeia." 

The name "Hygeia" is not iTsed in the Enslish language as a word of 
descriptive or qualifying import, but as a nouu, and it niay lawfuUv be ap- 
propriated as a trade-mark or trade-name to identify distilled water of 
a particular manufacturer. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, §§ 4-7. 

Arbitrais, descriptive or fletitious charaeter of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner. 50 C. C. A. 323.] 

3. Same— IKPKINGEMENT— LooAiiTY and Scope of Business. 

It is not a défense to a suit to enjoin intringenient of a trade-mark that 
the defendant's business is conflned to a single state, and that complain- 
ant, which is a foreign corporation as to such state, bas not complied witli 
its laws to qualify itself to do business therein. 

4. Same— Suit fob Inpkingement— Dépenses. 

It is sufficient to warrant the granting of an injunction against in- 
friiigemeut of a trade-iinmo that défendant has used it ni a luanner which 
is likely to produce confusion as to the origin of the article to which It 
is applied, and it is not material that such use was without wrongful In- 
tent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Trade-Marks and 
Trade-Names, §§ 63, 64.] 

Appeal from Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 144 Fecl. 139. 

J. S. Ferguson, for appellant. 
John G. Carlisle, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

DALLAS, Circuit Judge. This is an appeal from a decree in equity 
wherein it was found and adjudged that the plaintiff below (appellee 
hère) is entitled to the exclusive use of the word "Hygeia" as a trade- 
name or trade-mark in connection with the manufacture and sale of 
distilled water, and that the défendant below (appellant hère) had 
infringed that right; and, if this declaratory part of the decree was 
correct, then, of course, the injunctive relief it awarded was not er- 
roneously granted. Consequently the whole case may be adequately 
dealt with by considering, first, whether the appellee's claim of right 
to the exclusive use of the word "Hygeia" was properly sustained ; 
and, second, whether, if such right was in fact and in law established, 
the appellant was shown to hâve violated it. 
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First. The appellant's principal contention appears to be that the 
effect of the word "Hygeia" is "to convey the idea of health and health- 
fulness, as descriptive of the quality and characteristic of the articles 
to which it is applied," and that, therefore, no monopoly of its applica- 
tion to distilled \yater could be acquired. It may safely be assumed 
that acquaintance with the Grecian goddess of health is not, in this 
country confined to a few scholars, and it is likewise true, no doubt, 
that many of those who never heard of that mythological personage 
would vaguely associate her name with healthfulness ; but that it has 
found a place in our vocabulary as a word of descriptive or qualifying 
import we hâve not been convinced. It is a noun, not an adjective; 
a name, not an epithet. It denominates, but it does not characterize ; 
and accordingly it has been applied — of course but appellatively— to 
a planetoid that was discovered in 1849. Its association in thought 
with the concept of health is natural and probable ; but this is incon- 
sequential, for it is not necessary to the validity of a trade mark or 
name that it should be utterly devoid of aptitude. It is enough that 
it leaves open to every one ail words which are really descriptive of 
quality or character, and to this class the word "Hygeia" cannot 
reasonably be said to belong. As the name of the goddess of health, 
it serves to identify her, and this a pictorial représentation might do ; 
but to neither name nor portraiture pertains the function of defining, 
and the fact that for such purpose several words, anglicized from the 
same source, are commonly emplo3'ed, quite persuasively indicates 
that there has been no gênerai imputation of an adjective sensé to this 
substantiye form. In short, "Hygeia" is not "hygienic." The two 
words bave not the same meaning, and, whilst a monopoly of the lat- 
ter could not be accorded to any one without depriving others of its 
apposite use for ascribing healthfulness to their goods, there is no 
more reason that the former should be exempted from appropriation 
than any other nominative or merely designating term which mytholo- 
gy or fiction has fabricated or made familiar. The adjudications in 
the cases of Waukesha Co. v. Hygeia Co., 63 Fed. 438, 443, 11 C. C. 
A. 277, 782, and Hygeia Co. v. Hygeia Co., 70 Conn. 516, 40 Atl. 
534, and Id., 72 Conn. 646, 45 Atl." 957, 49 L. R. A. 147, hâve been 
discussed at some length by counsel ; but it is enough for us to say of 
them that they hâve had our respectful and careful considération 
without shaking our confidence in the correctness of the views we hâve 
expressed, and with which, at least in part, they seem to agrée. 

The further contention that, even if the appellee's title to the ex- 
clusive use of the word "Hygeia" were generally valid, yet it could not 
be effectively asserted in the state of Pennsylvania, cannot be sustained. 
In the first place, the facts which this contention assumes were neither 
alleged nor proved. It is true that the complainant's existence in that 
State was denied, because, as averred, "it has never complied with the 
laws of the state of Pennsylvania, authorizing it to do business within 
the said state" ; but the answer, which contained this averment, neither 
specified the taws alluded to nor stated in what the complainant's fail- 
ure to comply with them consisted. Apart, however, from thèse de- 
ficiencies, the défense suggested was not a legally sufficient one. If, 
as is argued, the statute to which we are told it was intended to refer 
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(Ibcs, by reason of the assumée! noncompliance of tlie appellee witW 
its requirements, prohibit that corporation from entering the state of 
l'ennsylvania, by its agents, and there prosccuting its ordinary busi- 
ness, yet isolated transactions between a foreign corporation and citi- 
Izens of that state hâve been held not to corne within its prohibition. 
Del. Co. V. Railvvay Co., 204- Pa. 23, 53 Atl. 533. And if this werc 
.not so, still it would, in our opinion, be quite impossible to hold that 
the appellee's omission to lawfully enter the state of Pennsylvania 
.wôuld justify the use of its trade mark or namc by any other corpora- 
tion in prosccuting its business within the territorial limits of that 
.State. The right of property in a trade-mark is incapable of being so 
curtailed. It is not 'iimited to any place, cit}- or state and therefore 
must be deemed to extend everywhere." Kidd v. Johnson, 100 U. S. 
C19, 25 L. Ed. 769. 

Second. The appellant's use of the word "Hygeia," "in combination, 
as 'Hygeia Distilled Water,' " is admitted ; and the fact that it has 
used it only in that way and without wrongful intent is not material. 
It is enough that it is so used as to be likely to producc confusion 
as to the origin of the article to which it is applied. This sufïiced to 
warrant the granting of an injunction, and there was no decree for 
damages. Dennison Manufacturing Co. v. Thomas Manufacturing 
. Co. (C. C.) 94 Fed. 056 ; Shaw et al. v. Pilling, 175 Pa. 87, 34 Atl. 
446 ; Collins v. Ames (C. C.) 18 Fed. 561 ; Singer v. Wilson, 3 H. 
L. 376. 

Without referring to the spécifications of error in détail, we hâve 
passed upon ail the points they présent whicla seem to us to be 
substantial, and it remains but to say that after thorough investiga- 
tion of the whole case the conclusion has been reached that the decree 
- of the Circuit Court should be affirmed, and therefore it is so ordered. 



, . In re KUFFLER. 

(Circuit Court of Appeals, Second Circuit. January 7, 1007.) 

No. 95. 

■Bankruptcy— REFnsAi, OF DisciiAEGF,— Second Proceeding. 

The déniai of the application of a bankrupt for a dischîu'ge renders tbe 
issue as to his ri.s;ht to a diseharge res judicata as to debts which were 
.provable in that proceeding, and, where in a subsecpient voluntary pro- 
ceedin.sî the bankrupt schedules the same debts and the same assets, the 

' second proceeding is a manifest attempt to évade the efCect of the former, 
and the bankrupt should be restrained by the court from prosecuting a 
second apjilication for a discharge; but, wheve a considérable time has 
elapsed and new debts are also scheduled, the bankrupt has the right to 
maintain the proceeding as to those, and an order granting a stay should 
be llmited accordingly. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

For opinion belovv, see 144 Fed. 445. 
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S. s. Myers, for appellant. 

J. G. Moses, Benjamin Tuska, and Page, Crawford & Tuska, for 
appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The bankrupt has appealed from an order of 
the District Court for the Eastern District of New York setting aside 
an order of adjudication in bankruptcy in a voluntary procceding com- 
menced in December, 1905, dismissing the bankruptcy proceeding, 
and enjoining the bankrupt permanently from further prosecution 
thereof. This order was made upon the application of certain credit- 
ors of the bankrupt wliose debts were included in his schedule. It 
appeared upon the application that the appellant was adjudged a bank- 
rupt August 8, 1899, in a proceeding in the District Court for the 
Southern District of New York; that November 5, 1899, he filed a 
pétition in that proceeding for a discharge from his debts ; that specifi- 
tions in opposition to his discharge were filed by his creditors ; and 
that October 18, 1903, upon the application of the opposing creditors, 
and after hearing the bankrupt, the court dismissed his application 
for a discharge for want of proper prosecution. It further appeared 
that debts scheduled in the présent proceeding to the amount of $Î0,000 
were scheduled in the former proceeding, and a few small debts sched- 
uled in the présent proceeding were not scheduled in the former pro- 
ceeding, and that the property scheduled in the présent proceeding 
was of trifling value. 

If the application in the court below had been directed to obtaining 
a stay of any application for a discharge from the debts scheduled in 
the former proceeding, and the court below had limited its order ac- 
cordingly, we should bave no difficulty in affirming the order. Ob- 
viously it was the principal purpose of the présent proceeding to enable 
the bankrupt to renew his unsuccessful application to be discharged 
from his debts in the former proceeding, and to that extent to re- 
suscitate the former proceedings. If this were permitted, the creditors 
who successfuUy opposed his discharge in the former proceeding would 
be compelled to litigate over again the issue which had been finally 
adjudicated in their favor. They should not be subjected to this hard- 
ship. If any of thèse creditors should seek to enforce by an action 
his debt against the after-acquired property of the bankrupt, not 
having procured a stay in the second bankruptcy proceeding, he might 
be met with a discharge in that proceeding as a bar to his action. Un- 
der the act of 1898 the déniai of an application for a discharge from 
debts provable in one proceeding in bankruptcy renders the issue of 
the right to a discharge res adjudicata as to such debts in a subséquent 
proceeding ; and a failure of the bankrupt to apply for a discharge 
within 12 months after the adjudication in the earHer proceeding has 
the same effect. Kuntz v. Young, 131 Fed. 719, Go C. C. A. 4:'17. 
Where the same debts and the same assets are scheduled in the two 
proceedings, one being commenced subséquent to the termination of 
the other, it is manifest that the last proceeding is merely an attempt 



14 151 FEDERAL REPORTEE. 

to évade the former one. To permit it would be to sanction a fraud 
upon the court. As this court said in Re Fiegenbaum, 121 Fed. 69, 
67 C. C. A. 709: 

"Not only should the court of bankruptcy protect the creditors from an at- 
tempt to retry an Issue already tried and determined between the same par- 
ties, but the court, for its own protection, should arrest, in limine, so flagrant 
an attempt to circumvent its decrees." 

The présent case differs, however, from the Fiegenbaum Case, be- 
cause in that case the second proceeding was commenced within a 
very short time after the déniai of the bankrupt's discharge in the 
former proceeding, while hère two years hâve elapsed; and it differs 
in the further and more important fact that some debts are sclieduled 
in the second proceeding which were not provable in the first. 

It is the right of an insolvent debtor who may hâve acquired proper- 
ty and incurred debts subséquent to an adjudication of bankruptcy 
to prosecute a second proceeding to obtain his discharge. The effect 
of an order like the one under review would be to deprive him of that 
right. 

We conclude, therefore, that the order should be reversed, but with- 
out préjudice to an application by the creditors, such as has been sug- 
gested. 



MERCK V. UNITED STATES. 

(Circuit Court of Appeals, SeconS Circuit. Decemher 4, 1900.) 

No. 75 (3,556). 

1. CusTOMS DuTiES— Classification — Powdered Ofium — Drug Advanced. 

l'owdered opium is not dutiable under Tarife Act Julv 24, 1897. c. 11, 
§ 1, Schedule A, par. 43, 30 Stat. 153 [U. S. Comp. St. 1901, p. 1629], as 
"opium, crude or unmanufaetured," but, under paragraph 20, 30 Stat. 
152 [U. S. Comp. St. 1901, p. 1C28], as a drug advanced In value or condi- 
tion. 

2. SAiîE— "Cbude"— "Unmanufactured." 

Powdered opium prepared by a séries of processes from gum opium, 
wliich resuit in a more valuable article, having a new use and a new com- 
mercial signification, held not to be opium "crude or unmanufaetured," 
within the meaning of a tarife act. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For décision below, see 143 Fed. 694, affirming a décision of the 
Board of United States General Appraisers, which had affirmed the 
assessment of duty by the collector of customs at the port of New York. 

Comstock & Washburn (Albert H. Washburn, of counsel; Charles 
A. Darius, on the brief), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The controversy in this case is whether certain 
importations of powdered opium should hâve been classified for duty 
under paragraph 20 of the Tarifï Act of July 24, 1897, c. 11, § 1, 
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Schedule A, 30 Stat. 152 [U. S.Comp. St. 1901, p. 1628], or whether 
they were subject to duty under paragraph 43 of that act (30 Stat. 
1629 [U. S. Comp. St. 1901, p. 1679]). 

Paragraph 20 prescribes a duty of one-fourth of one cent per pound, 
and in addition thereto 10 per cent, ad valorem, on "drugs, such 
as * * * bulbs, bulbous roots, * * * gu^is * * * ; any of the 
foregoing which are drugs and not edible, but which are advanced 
in value or condition by refining, grinding, or other process, and not 
specially provided for in this act." 

Paragraph 43 prescribes a duty of $1 per pound on "opium, crude or 
unmanufactured, and not adulterated, containing nine per centum and 
over of morphine." 

It clearly appears by the testimony in the record that opium in the 
crudest form in which it is commonly imported into this country is 
known as "gum opium" and cornes in lump form. It contains varions 
impurities, such as stones, seeds, ashes, etc., and is of varying alkaloid- 
al strength. It also clearly appears that powdered opium is prepared 
from gum opium by subjecting the latter to artificial beat at a tempéra- 
ture regulated so as to avoid any destruction of the alkaloids présent, 
and maintained until the water bas been dried out ; then comminuting 
and sifting it; and then, after assaying it to ascertain its morphine 
strength, by adding sufficient morphine so that it will conform to the 
standard of the United States Pharmacopœia. The two articles are 
dealt in as distinctive articles, and are commercially known, one as 
"gum opium" and the other as "powdered opium" ; and the latter com- 
mands a price from 25 to 50 per cent, higher than the former. If there 
is any other article except the powdered opium which is known among 
dealers as "manufactured opium," the évidence fails to disclose the fact. 
It is used for purposes to which the gum opium is not adapted, viz., 
the préparation of ail the standard opium galenicals. 

We think it is plain that the importations were not crude opium in the 
sensé in which it is to be assumed that Congress used the term. Nor 
do we think that they can be fairly deemed "unmanufactured opium" 
within the meaning of Congress. They hâve undergone a process which 
bas destroyed the identity of the original article, and produced another 
and more valuable article, new in its use, and new in its commercial 
signification. If it had been intended to subject the powdered opium 
to duty, that purpose could bave been readily accomplished by placing 
the duty upon opium merely. It may be conceded that no reason is 
apparent why Congress should hâve intended to exempt powdered opi- 
um from duty while laying a duty upon the crude or unmanufactured 
article ; but the courts can only ascertain the législative intention by the 
language used, and it is not their duty by a distorted construction to at- 
tempt to cover an article which may hâve been omitted by inadvertence. 
Under the Tarifï A'\*b of 1890 and 1894 "opium, crude or unmanufac- 
tured, and not adulterated, and containing nine per centum and over of 
morphia," was free of duty. While this provision was in force, pow- 
dered opium was uniformly classified by the customs officers at New 
York as subject to duty as a gum advanced in value, etc. The article 
answered that description then, and answers it now equally well. We 
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conclude that the importations should hâve been classîfied for duty 
under paragraph 20. 

The décision of the court below and of the Board of General Ap- 
praisers is therefore reversed. 



MIDDLETON & CO. T. UNITED STATES. 

(Circuit Cîourt of Appeals, Second Circuit December 4, 1806.) 

No. G8 (3,985). 

CnsTOMs DuTiEs— Classification— Areoweoot—Stabch. 

Tlie provision In Tariff Act -Tuly 24, 1897, c. 11, S 1, Scbedule G, par. 
28.Ô, 30 Stat. 173 [U. S. Coinp. St 1901, p. 1653], for "préparations * * • 
fit for use as starch," held to Include arrowroot In Its starchy form. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

In the décision below the Circuit Court afflrmed wittiout opinion a décision oi 
the Board of United States General Appralsers (G. A. 5,995 [T. D. 26,234]), in 
which a majority of the Board affirmed the assessment of duty by the coUector 
of customs at the port of New Yorlî. 

The article in controversy was deseribed by the Board as being commer- 
clally known as arrowroot, consisting of a fine floury form of starch extracted 
from the tubers or roots of the arrowroot plant, and being chiefly used for in- 
fants' food and to some extent in malsing médicinal préparations. The Board 
further stated that It was chemicaily a starch, and that, though there was no 
évidence that It Is used for laundry purposes, It appeared that It might be so 
used. 

It was elassified under Tariff Act July 24, 1897, c. 11, § 1, Schedule G, par. 
285, 30 Stat. 173 [U. S. Comp. St. 3901, p. 1653]. reiating to "starch, Including 
ail préparations, from whatever substance produced, fit for use as starch," 
and was claimed by the importers to be free of duty under paragraph 478 (30 
Stat. 195 [U. S. Comp. St. 1901, p. IGSO]), as "arrowroot in Its natural stnte 
and not manufactured," or to be dutiable under section 6 (30 Stat. 203 
[U. S. Comp. St. 1901, p. 1693]), as an unenumerated manufactured arti- 
cle. Thèse contentions were overruled by the Board; the article being held 
dutiable as classifled, by similitude, under section 7 of sald act On ap- 
peal from the Board the only contention made was that assessment should 
hâve been under sald section 6. In the Circuit Court the Board's décision was 
afflrmed by consent wlthout argument 

Comstock & Washburn (Albert H. Washburn, of counsel"). for the 
importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. In affirming the décision of the court below and 
of the Board of General Appraisers, we do not mean to décide that the 
importations in controversy (arrowroot in its starchy form) were not 
dutiable directly under paragraph 285 of the tariff act of July 24, 1897, 
c. 11, § 1, Schedule G, 30 Stat 173 [U. S. Comp. St 1901, p. 1(5531, 
as a "préparation fit for use as starch." The Board held them dutiaMe 
under that paragraph indirectly by similitude. Whether this reasoning 
was Sound or not, a correct resuit has been reached. 
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THE PRINZESS IRENE. 

(Circuit Court of Appeals, Second Circuit. January 7, 1907.) 

No. 98. 

Bhipping — Injuet of Passengek — Négligent Régulations in Stobmt 
Weathek. 

A steamship was négligent in requiring steer.Tge passengers to corne onto 
tlie upper deck to reeeive their food wliile CTOssing the océan in vveatlier so 
stormy as to render it dangerous, and is liable for the iiijury o£ a passen- 
ger wliile so on deck by being thrown down by a wave, or by reason of 
the wet and slippery condition of the deck. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree awarding damages 
to libelant for personal injuries due to a fall vvhich libelant sustained 
March 30th, 1903, two days out from Bremen, while on the deck of 
the steamship Prinzess Irène. The opinion of the District Judge will 
be found in 139 Fed. 810. 

F. M. Brown and Butler, Notman & Mynderse, for appellant. 
B. B. Coyne and Abbott & Coyne, for appellee, 

Before Judges WALLACE, LACOMBE, and TOWNSEND, Cir- 
cuit Judges. 

PER CURIAM. The libelant was a steerage passenger, who under 
régulations enforced by the steamship line was required to come on 
deck to get his food, instead of having it supplied to him below. There 
is controversy as to some of the facts, notably as to the quantity of 
water which was shipped at the time; but it is not disputée! that the 
steamer was encountering rouo-h weather, there was a very choppy 
sea, with ground swell, the ship pitching heavily, and proceeding 
against a head wind No. 7 Beauford scale — a moderate gale. The deck 
was slippery with the water which had come aboard, and had been 
sanded so that those who had to walk upon it might hâve a better foot- 
hold. We do not think it at ail material to détermine whether the 
libelant was knocked over by a body of water, or whether the sand was 
washed away by an irruption of spray, which left him with an insecure 
surface, upon which to walk to or from the exposed galley where coffee 
and zwiebach were being served. Nor do we think it makes any dif- 
férence that he was a little out of line with the rest of the passengers. 
He had not passed beyond any roped-in or otherwise designated space. 
We concur with the District judge in the conclusion that the claimant 
did not exercise the high degree of care which the law requîtes from 
a carrier of passengers, when it required them to come on an exposed 
deck under such conditions to reeeive their food. 

It is contended that the weather was not more severe than what is 
usually encountered on a winter crossing to westward ; that it is 
customary to bring the passengers on deck in such weather to feed 
them; and that, if arrangements were made for feeding them below, 
it would be necessary to use space now devoted to sleeping quarters, 
151 F,— 2 
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so that it would not be possible to carry so many steerage passengers, 
and it might be necessary to increase the price charged for a passage. 
Thèse results are not such as one need view with alarm. Certainly 
they do not constitute an excuse for modifying the well-settled rule 
as to a carrier's obHgations to its passengers. 
The decree is afifîrmed, with interest and costs. 



PARKER V. BLACK et al. 

(Circuit Court of Appeals, Second Circuit. January 18, 1907.) 

No. Î82. 

1. Bankeuptcy— Suit by Trustée to Recoveb Pbefekence— Jurisdiction in 

Equity, 

A trustée in bankruptcy may niaintain a suit in equity to recover a 
payment inade by a banlirupt to a créditer as a voidable préférence ; such 
suit being in the nature of a creditors' suit to set aside a fraudulent con- 
veyance. 

2. Same— Voidable Rkeference. 

A flnding that creditors, at the time of receiving a payment from an 
insolvent, had liuowledge of such facts as to give them reasonable cause 
to believe that he was insolvent, and to render the payment voidable as a 
préférence at suit of the debtor's trustée in bankruptcy, hel4 sustained by 
the évidence. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

For opinion below, see 143 Fed. 560. 

Abraham Benedict and Werner & Harris, for appellants. 
W. B. Crowley, for appellee. 

Argued before WALLACE, LACOMBE, and COXE, Circuit 
Judges. 

PER CURIAM. We are entirely satisfied with the disposition made 
of the case upon the merits by the court below, and that the évidence 
fully justifies its conclusions as to the facts. 

The point is taken, however, that there was a full, adéquate, and com- 
plète remedy at law to recover the preferential transfer in controversy ; 
and the défense was set up in the answer. Upon this point we think 
we should follow the décisions made by two différent Circuit Courts 
of Appeal upon a state of facts practically identical with those of the 
présent case, notwithstanding we should hâve been of a différent opin- 
ion if the question had been originally presented to us. See Wall v. 
Cox, 101 Fed. 403, 41 C. C. A. 408 ; Olï v. Hakes, 143 Fed. 364, 73 
C. C. A. 464. _ 

The decree is afifîrmed, with costs. 
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NATIONAL ENAMELING & STAMPING CO. et al. v. NEW ENGLAND 

ENAMELING CO. 

(Circuit Court of Appeals, Second Circuit. Deeember 4, 190G.) 

No. 174. 

1. Patents— CoN-STRucTioN of Clatms— Refesence to Spécification. 

Tlie claini in a patent is the measure of tlie invention, and, wliile the 
spécification inay be referred to for the purpose of explaining anj- am- 
biguity in the elaim, it cannot be referred to for the purpose of expanding 
or cbanging the daim. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 241.] 

2. Same— Validity— Enameled Métal Wabe. 

The Claus patent. No. 527,301, for an iniprovement in enaineling métal 
ware, claims 4 and 6, wbieh cover as a iiew article of manufacture a 
metallic article having a coat of enamel of "an intensely alkaline nature" 
and "a mottled coat of alkaline enamel," rospeetively, and claim 8, which 
covers an enamel for surfaces having "a prépondérance of alkaline con- 
stituents," each elosing with the words "substantially as deseribed," are 
void because tliey do not describe or cover the invention, if any, made 
by the patentée, since neither the completed enamel or "dip" of claim 8, 
made from the ingrédients and by the jîrocess descrilied in the spécification, 
nor the burned enamel on the c-ompleted article as so made are alkaline, 
nor do they contain a prépondérance of alkaline constituents. Claims 5 
and 7, covering as a new article of manufacture a steel article having a 
single coat of mottled enamel, and in the latter claim also metallic oxides 
extending from the outer surface of the enamel inwardly, are also void 
for lack of novelty, in view of the prier art. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 139 Fed. 643. 

William Houston Kenyon, Robert N. Kcnyon, and Walter F. Rogers 
(Steinhardt & Goldman, solicitors), for appellant. 

Arthur v. Briesen and Louis Marshall ( Cugs^enheimer, Untermeyer 
& Marshall, solicitors), for appellee National Enameling & Stamping 
Co. 

Walter D. Emonds, for appellee Lalance & Grosjean Mfg. Co. 

Before WALEACE and COXE, Circuit Judges, and HOLT, Dis- 
trict Judge. 

HOLT, District Judge. This suit was brought to restrain the alleged 
infringement of United States patent 527,361, dated October 9, 1894, 
granted to Hubert Claus for an improvement in enameling métal ware. 
The patent contains 13 claims. Claims 1 to 7, inclusive, are for the 
finished enameled article as a new article of manufacture. Claim 8 is 
for the enamel itself as prepared, and before it is applied to the sur- 
face of the métal. Claims 9 to 13, inclusive, are process claims. The 
court below held that claims 1, 2, and 3 were invalid, that claims 4, 
5, 6, 7, and 8 were valid and infringed, and that claims 9, 10, 11, and 
12 were not infringed. Claim 13 was not involved in this suit. The 
defendant's appeal brings up for review the portion of the decree 
which held that claims 4, 5, 6, 7, and 8 were valid and infringed. 



20 151 FEDERAL REPOKTBR. 

The art of enameling métal is old. Many différent formulas and sub- 
stances are used to form the enamel, but tlie usual process is sub- 
stantially as follows : Certain ingrédients, usually a mixture of silica 
or sand, and of other substances having a fluxing property to produce 
glass when mixed with sand and subjected to beat, are mixed together 
mecbanically. This mixture is called by enamelers the "mix." The 
mix is then subjected to a high degree of beat and fused, resulting in 
a vitrified or glassy mass. This is called the "frit." The frit is then 
put in a mill and ground fine, v.dth a mixture of clay and water, result- 
ing in a liquid paste. This is called the "dip." The métal article to be 
enameled is then dipped in the paste, dried, and subjected to a very 
high température in an oven or muffle. In some cases more than one 
dipping and burning takes place. The resuit is, if the opération is 
successful, a métal article with its surface covered with an adhèrent 
coat of métal. 

Prior to about 1892 iron ware had been commonly used for enamel- 
ing. It was until then cheaper than steel. About that time improved 
processes in the manufacture of steel were adopted, which resulted 
in making steel cheaper than iron. It is claimed by the complainants 
in this case that before Claus made the invention described in bis patent 
there were no means known of successfully producing commercially 
satisfactory single-coated mottled steel enameled ware, that Claus' in- 
vention accomplished that resuit, and that Claus' patent was taken out 
for that invention. 

The claims in the Claus patent involved in this appeal are as follows : 

"4. As a new article of manufacture, a metnllic article having a coat of 
enamel of an intensely alkaline nature permeatcd by metallie oxidos, sub- 
stantially as described. 

"5. As a new article of manufacture, a steel or liomogeneous iron article 
having a single coat of mottled enamel on a partly oxidized metallie surface, 
substantially as described. 

"6. As a new article of. manufacture, a metallie article having a mottled 
coat of alkaline enamel and within said enamel metallie oxides extending 
from the outer surface of the enamel inwardly, substantially as described. 

"7. As a new article of manufacture, a steel or homogeneous iron article 
having a mottled coat on a partly oxidized metallie surface and having 
metallie oxides extending from the outer surface of the enamel inwardly, 
substantially as described. 

"8. An enamel for surfaces having therein a prépondérance of alkaline 
constituents together with metallie oxides, substantially as described." 

It will be observed that none of thèse claims is for a process, or for a 
formula, or for a mix. The first four of them are for a new article 
of manufacture ; the fourth and sixth being for a metallie article of a 
certain kind, ths fifth and seventh being for a steel or homogeneous 
iron article of a certain kind. Homogeneous iron is an équivalent term 
for steel. The fourth is for a metallie article having a coat of enamel 
of an intensely alkaline nature permeated by metallie oxides ; the 
fifth is for a steel article having a single coat of mottled enamel on a 
partly oxidized metallie surface ; the sixth is for a metallie article having- 
a mottled coat of alkaline enamel and within said enamel metallie 
oxides extending from the outer surface of the enamel inwardly ; and 
the seventh is for a steel article having a mottled coat on a partly 
oxidized metallie surface, and having metallie oxides extending from 
the outer surface of the enamel inwardly — each of thèse claims ending 
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with the qualification, so frequently used in patents, "substantially as de- 
scribed." It will be observed that the fourth and sixth of thèse ciaims ap- 
plyto any metallic article whatever, whether made of steel or of anyother 
métal capable of being enameled, and entirely irrespective of the use to 
which the article is to be put. They would apply equally to a metallic 
sign or a cuspidor or a culinary utensil. The kind of article described 
in thèse two ciaims is metallic, having a certain coat of enamel ; that is, 
in the fourth claim, such a coat of an intensely alkaline nature permeat- 
ed by metallic oxidcs, in the sixth claim, a mottled coat of alkaline enam- 
el, and within said enamel metallic oxides. The fifth and the seventh 
ciaims refer to a steel or homcgcneous iron article. In neither of thèse 
ciaims is the alkalinity of the enamel made the test, but the claim in 
the fifth is for a steel article having a single coat of mottled enamel 
on a partly oxidizcd metallic surface, and in the seventh is a steel 
article having a mottled coat on a partly oxidizcd metallic surface, and 
having metallic oxides extending from the outer surface of the enamel 
inwardly. The eighth claim is for an enamel for surfaces having there- 
in a prépondérance of alkaline constituents, together with metallic 
oxides, substantially as described. It will be observed that in three of 
thèse ciaims the alkalinity of the enamel is made an essential part of 
the invention. In the fourth claim it is described as an enamel of an 
intensely alkaline nature, in the sixth claim as a coat of alkaline enamel, 
and in the eighth claim as an enamel having therein a prépondérance 
of alkaline constituents. It is therefore important, in construing this 
patent, to ascertain, in the first place, what is meant by thèse terms re- 
specting alkalinity, as used in the ciaims in the patent. The description 
of the invention shows, in substance, that Claus, the invcntor, was a 
man without much knovi^ledge of chemistry; that he had invented a 
mix for an enamel composed of ingrédients, some of which contained 
alkaline ingrédients, and others acid ingrédients ; that he supposed that 
chemically the alkaline ingrédients largely preponderated in the mix; 
and that such a prépondérance of the alkaline ingrédients continuée! 
throughout the varions changes which the ingrédients in the mix 
were subjected to by being fused into the frit, and in the frit, after it 
had been ground and reduced to a pasty condition, being burned in the 
muffle, so as to produce the adhèrent enamel on the finished product. 
He spécifies in bis description of the process in the patent a particular 
formula, as follows: By weight, 130 parts feldspar, 125 parts borax, 
70 parts quartz, 2.5 parts soda, and 17 parts saltpetre. The patent 
States, after giving this formula, that : 

"It will be observed that certain alkaline ingrédients, notably feldspar, 
are greatly in prépondérance, thus imiiartiug to the mass an intensely alkaline 
fliaracteristic whieh, as above pointed ont, is essential." 

The proof shows, however, that chemically most of thèse substances 
are neither purely alkaline nor purely acid, but they contain various 
constituents, some of which are alkaline, some of which are acid, some 
of wdiich constitute a nonalkaline base, and some of which are volatile 
constituents which disappear when the mix is subjected to the beat of 
the fluxing process. For instance, 130 pounds of feldspar, which Claus 
refers to in his patent as notably an alkaline ingrédient, is composed 
of 31.92 pounds of potash, an alkaline constituent, of 23.78 pounds of 
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alumina, a nonalkaline base, and of 84.30 pounds of sîlica, an acîd' 
constituent. One hundred and twenty-five pounds of borax is com- 
posed of 20.32 pounds of soda, an alkaline constituent, 45.74 pounds 
of boric oxide, an acid constituent, and 58.94 pounds of water, a volatile 
constituent, which évaporâtes and disappears in the fluxing process. 
The following table shows the actual chemical constitution of the 
mix described in the Claus patent ; 
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Ingrédients 
o( Mix 


Alita] ine 
Constituents 


Konalkaline 
Base 


Acid 
Constituents 


Volatile 
■Constituent^ 


Feldspar 
130 Ibs. 


Potash 
21.92 Ibs. 


Alumina 
23.78 Ibs. 


Silica 
84.30 Ibs. 


None 


Borax 
125 Ibs. 


Soda 
20.32 Ibs. 


None 


Boric Oxide 
45.74 Ibs. 


Water 
58.94 Ibs. 


Quartz 
70 Ibs. 


None 


None 


Silica 
70 Ibs. 


None 


Soda 

25 Ibs. 


Soda 
14.63 Ibs. 


None 


None 


Carbonic Acid 
10.37 Ibs. 


Saltpetre 
17 Ibs. 


Potash 
7.92 Ibs. 


None 


None 


Nitric Acid 
9.08 Ibs. 


367 Ibs. 


64.79 Ibs. 


23.78 Ibs. 


200.04 Ibs. 


78.39 Ibs. 



It is apparent from a review of this patent that Claus applied the 
term "enamel" to the ingrédients of the enamel at every stage of the 
manufacture. At certain places in the patent he applies it to the mix ; 
in others to the frit ; in others to the dip ; and in others to the completed 
enamel on the manufactured article after the entire process is finished. 
The question, in construing the meaning, in clauses 4, 6, and 8 of this 
patent, of the références to alkalinity, is what Claus meant by the expres- 
sion "an article of manufacture having a coat of enamel of an intensely 
alkaline nature," or "an article of manufacture having a mottled coat 
of alkaline enamel," or "an enamel for surfaces having therein a pré- 
pondérance of alkaline constituents." It is proved that chemically 
fhe mix specifically described in Claus' patent does not hâve a pré- 
pondérance of alkaline constituents. It has, as shown in the above 
table, 64.78 pounds of alkaline constituents, 200.04 pounds of acid con- 
stitvients, and 33.78 pounds of alumina, which is not alkaline ; and, as I 
understand, it is not claimed that the frit, or the dip, or the enamel burn- 
ed on the surface of the completed article, chemically has any larger 
prépondérance of alkaline constituents. But it is claimed that Claus 
was a practical enameler ; that in the enameling art such substances as 
feldspar, borax, soda, and saltpetre are commonly designated as 
alkaline substances, being substances commonly used in varions prép- 
arations which hâve a fluxing property when combined with sand or 
silica in the manufacture of glass or of glassy material ; that there is a 
large prépondérance of such materials over silica in his mix; and that,. 
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therefore, his claims in this patent shoUld be interpreted as meaning, 
so far as the description refers to the alkalinity of the enamel, an 
enamel made from a mix containing a large prépondérance of such 
alkaline ingrédients as feldspar. But in my opinion the difïiculty with 
this theory of construction is that Claus did not apply for any patent 
for the formula described in his patent, or for a mix made of alkaline 
ingrédients, or of such ingrédients as feldspar. What he claims in 
claim 4 is a new article of manufacture (that is, a metallic article hav- 
ing a coat of enamel of an intensely alkaline nature), and in claim 6 
a new article of manufacture (that is, a metallic article having a 
mottled coat of alkaline enamel), and in claim 8 an enamel for 
surfaces having therein a prépondérance of alkaline constituents. I 
think that the language in ail three of thèse claims, so far as it re- 
lates to the test of alkalinity in the enamel, must relate, in the fourth 
and sixth claims, to the burned enamel on the completed article of 
manufacture, and in the eighth claim to the enamel in the condition 
of the dip as it is prepared to be applied to the surface of the métal to 
be enameled. The rule is fundamental, in the construction of patents, 
Ihat the claim in the patent is the measure of the invention. The 
spécification may be referred to to explain any ambiguity in the claim, 
but it cannot be referred to for the purpose of expanding or changing 
the claim. Keystone Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, 
24 L. Ed. 344 ; McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 
35 L. Ed. 800. The requirement of the patent law that a patentée 
shall claim in his patent the exact invention is not only to enable the 
public to use it after the term of the patent has expired, but is also 
for the purpose of enabling any one to détermine what the invention 
is, which is protected by the patent, and what processes which are not 
protected by the patent may be used in the same manufacture. A 
person who discovers a new and useful invention does not obtain 
a monopoly under the patent laws unless he claims his invention 
in his patent. Even if he describes his invention in the spécifications, 
and then claims as his invention something he has not invented, his 
patent is good for nothing. In this case, if a man wished to go into 
the business of making enameled ware, and examined the Claus 
patent to see what it claimed and what he would infringe, he would 
find in the claims under considération, assuming the Claus patent to 
be valid, that his manufactured article, when completed, must not 
hâve upon it a coat of enamel of an intensely alkaline nature, or a 
mottled coat of alkaline enamel, and he would find that, in preparing 
his enamel, when it was ready to be applied to the surface of the métal, 
it must not hâve therein a prépondérance of alkaline constituents. 
But in many patents taken out before 1893, and in common practice, 
the enamel, when prepared for the dip, and on the completed articles, 
had no prépondérance of alkaline constituents. So far as Claus' claims 
under considération are concerned, they would not be infringed by any 
other manufacturer using the very formula described in the Claus 
patent, or any other formula in which there was a preponderence of 
such articles as feldspar, or of articles which may hâve been commonly 
known in the business as alkaline, but which in fact did not contain a 
prépondérance of alkaline constituents in a chemical sensé. 
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The other feature of Claus' alleged invention was the process of 
creating moitiés by sprinkling metallic oxides on the surface of the arti- 
cles, after they had been dipped, and before they had been fired in the 
muffle. The proof shows, and the court below held, that the de- 
fendants never used that process, and therefore never infringed any 
claim for an article manufactured with such mottles. If the claims 
be construed as being applicable to any article manufactured permeated 
by metallic oxides, or having a mottled coat caused by the use of 
metallic oxides, the évidence shows that it was not novel or patent- 
able. The création of mottles by the introduction into ingrédients of 
metallic oxides, before the articles were immersed in the dip and 
burned, was old, and well known in the art. I think, therefore, 
that the fourth, sixth, and eighth claims in the patent are void, on the 
ground that, if Claus invented anything new, it is not the subject of 
the claims and that what he did claim is not new. 

The fifth and seventh claims of this patent are for a new article of 
manufacture made of steel or homogeneous iron. The fifth claim is 
for such an article having a single coat of mottled enamel on a partly. 
oxidized metallic surface, and the seventh claim is for such an article 
having a mottled coat on a partly oxidized metalMc surface, and having' 
metallic oxides extending from the outer surface of the enamel in- 
wardly. It will be observed that both thèse claims cover any kind of 
a steel article, whether for culinary or other purposes ; that neither 
of thèse claims provides that the enamel shall be alkaline ; and that the 
substantial claim is for a steel article having a single coat of mottled 
enamel on a partly oxidized metallic surface. The évidence shows 
that the only possible novelty which can réside in thèse c'aims is 
found in its characteristic as a steel article as distinguished from an 
iron article. Iron articles having a single coat of mottled enamel on 
a partly oxidized surface, and having metallic oxides extending from 
the outer surface of the enamel inwardly had been commonly manu- 
factured for many years before this patent was taken out. It is 
argued that until this patent was taken out a single coat of mottled 
enamel could not be successfully applied to steel. There is no doubt, 
upon the évidence, that iron can be more easily enameled than steel, 
and that, when it became désirable commercially to use steel instead 
of iron for enameled ware because it had become cheaper, a good deal 
of difficulty was found in accomplishing the resuit. The évidence 
shows that ail iron contains minute particles of slag, a vitriiiable sub- 
stance, and that, when enamel which bas been applied to an iron article 
is fused in a muffle, a fusion takes place between the little particles of 
slag and the enamel, which créâtes points or roots of adhésion, and 
which materially assists in producing a firm adhésion of the enamel 
to the métal. No such slag exists in steel, and it was found, when it 
became commercially profitable to substitute steel for iron as a basis 
of enameled ware, that many of the formulas which had been used for 
enameling iron could not be successfully used for steel. The évidence 
shows that some of the manufacturers did not know how to enamel 
steel. Mr. Frederick Haberman, for instance, who had been a large 
manufacturer of iron enameled ware, failed in ail bis efforts, and, 
upon hearing of Claus' invention, went to Europe and ofifered Claus 



NATIONAL BNAMELING & STAMP. CO. V. NEW ENGLAND E. CO. 25 

$20,000 for his invention if he would teach him how to use it success- 
fully. About the same time the complainants in this case offered liim a 
larger price, and purchased it. They had been the owners of the 
Niedringhaus patents, under which they had had a substantial monop- 
oly of the manufacture of a certain kind of mottled enameled métal 
ware. That patent expired in 1893, and the comp'ainants purchased 
the Claus patent, and had then purchased and aftervvards purcliased 
a large number of other patents relating to the art of enameling. 
Whether they were unable to enamel stecl previously does not satis- 
factorily appear. They may hâve bought the Claus patent with the 
intention of using it in enameling steel, or they may hâve bought it 
under the gênerai policy of obtaining possession of ail patents which 
might possib'y interfère with their business. The défendants manu-' 
factured their ware under a formula which they call "100 granité." 

The witness Louis Haberman testified that the complainant, The 
National Enameling & Stamping Company, while he was in its 
service, used the same formula of 100 granité in the manufacture of 
its ware. The évidence which this witness gave upon other subjects 
in this case was entirely inconsistent vvlth other évidence which he had 
previously given in other proceedings, and little reliance can be placed 
upon his testimony. But, whether his testimony that the complainant 
used the 100-granite formula be true or not, the fact is that there is no 
évidence in this case that either of the comp.ainants has ever manu- 
factured enameled ware under Claus' patent on a commercial scale. 
If that had been done, it seems probable that the complainants would 
hâve proved it. Indeed, there is no évidence that any one ever made 
enameled métal ware under the formula of the Claus patent unless the 
100-granite formula used by the défendant is an équivalent. The 
novelty of the fifth and seventh claims rests on.y upon the theory that 
Claus invented the process of enameling steel with one mottled coat 
of enamel. That was the theory upon which the patent was really 
granted. The application was originally rejected by the Patent Office 
on the ground that ail the claims were anticipated by prior patents for 
enameling iron ware. Affidavits were then submitted to the Patent 
Office to the efïect that none of the processes of thèse prior patents 
for ename ing iron could be successfully used in enameling steel, and 
it was upon this ground, and because it was claimed that Claus' in- 
vention would enamel steel with one mottled coat of enamel, and that 
no existing patent would successfully accomplish that resuit, that this 
patent was allowed. But the évidence in this case shows that al- 
though, when it became necessary to substitute steel for iron, manv 
ename'ers who had successful processes for enameling iron did not 
know how to enamel steel, there were others who did enamel steel 
successfully with a single m.ottled coat by existing processes. 

The évidence .shows that Mr. Chcster Comstock, tlie manager of the 
Ironclad Company, raanufactured single-coated mottled enameled steel 
ware for the Ironclad Company successful. y for several years before 
Claus applied for his patent, and that the Ironclad Company manu- 
factured a considérable amount of single-coated mottled enameled 
steel ware by applying to steel the process described in the patent to 
Quinby & Whiting. The évidence also satisfies me that the défendant 
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at one time manufactured a large amount of such ware under the 
process shown in the Quinby & Whiting patent, and at another time 
under the Niedringhaus patent, and that such ware was commercially 
satisfactory and was sold by them in large quantities. The defendant's 
experts hâve manufactured and put in évidence in this case such ware, 
manufactured under the Quinby & Whiting patent, and under the 
Niedringhaus patent, and I see no reason to doubt that thèse pro- 
cesses, under which iron ware was treated by a single coat of mottled 
enamel, can be successfully applied to steel. The fact that some man- 
ufacturers did not know at first how to do it, and that successful re- 
sults might not always hâve been obtained, even when the formulas 
were fol-owed, does not prove that it could not be donc. 

The évidence shows clearly that success or failure in the man- 
ufacture of enameled articles dépends very largely, not only upon the 
formula employed, but also upon the degree of beat used, the length of 
time of the exposure to the beat, and generally upon the skill and 
expérience of the men who conduct the opération. The mère ap- 
j^lication of a process for enameling iron to the enameling of steel in- 
volves no invention if the same resuit is obtained. In this case it must 
be borne in mind that the claims under considération upon this ap- 
peal are not claims for a process or for an improved resuit. The claims 
are for a completed article of manufacture. If thèse cîaims are valid, 
they cover any article of manufacture which bas the qualifies described 
in the claims. It is of no conséquence how they are produced if the 
articles h;!.ve such qualifies, and it is of no consecjuence whether, when 
produced, they are superior or inferior in quality. If thèse claims arc 
valid, the complainants bave a monopoly of any article of manu- 
facture which bas the qualifies described in the claim. It is not a 
question, therefore, in this case, whether the sing!e-coated mottled 
steel enameled ware which the Ironclad Company manufactured under 
the Quinby & Whiting process, or under Comstock's process, or 
which the défendant manufactured under the Quinby & Whiting 
process or the Niedringhaus process, or which the defendant's experts 
hâve made and put in évidence in this case, was as handsonie and at- 
tractive ware or as good vi^are as that made by the complainants, or 
which might be made under the Clans patent. If the previously 
existing patents instructed those skilled in the art how to make it, 
whether it was in fact made or not, it was not patentable as a new 
article of manufacture. If Claus had claimed bis formula, or had 
claimed his mix, the question would arise whether the invention which 
he c aimed was new. But be did not make any claim for his formula 
or for his mix or for any similar formula or mix. The claims in con- 
trovcrsy were framed to give him a monopoly for the finished article, 
having the characteristics described in the claim. Such a patent, of 
course, if valid, would confer upon him a monopoly of ail articles hav- 
ing such characteristics, no matter what the process might be by which 
they were produced. He apparently thovight that he had made a new 
discovery in enameling steel, namely, that if the fluxing ingrédients, 
which he called "alkaline," greatly preponderated over sand in the 
mix, the enamel would bave peculiar properties adapting it to steel. 
But there is no proof that such a discovery was of any real value as an 
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advance in the art. The évidence shows that ail enamelers are con- 
stantly trying new formulas, and that a few formulas succeed while 
most of them fail. Why some succeed and others fail no one knows. 
Ail the experts agreed that, in the présent state of chemical science, 
it is impossible to state what chemical action takes place when glass is 
produced by the fusion of sand and certain fluxing substances. Ail 
that is known is that the ingrédients are fused and glass results. 

I conclude that the claims in controversy are invalid for want of 
novelty, and cover nothing which was new in the prior state of the 
art, and that consequently the portions of the decree appealed from 
should be reversed, ,with costs. 

WALLACE, Circuit Judge (concurring). I will briefly state some 
of the reasons which lead me to the conclusion reached by Judge 
HOLT. The process of Claus may be such an improvement in the 
art of enameling métal as would sustain a patent. But the claims in 
controversy are not for a process. They are, ail of them, for a new 
article; and there is no claim for the mix itself as a new article. If 
the article described in the respective claims was old before Claus 
-devised his mix, or if such article, whether it had been actually made 
■or not, could hâve been made without any exercise of inventive 
faculty, it was not new in a patentable sensé. 

It was not new in the prior art to produce steel articles having a 
plain or colored enamel of vitreous glaze, as is sufficiently shown by 
the patent to Puttmann & Fliegel for the method of producing steel 
roofing plates, nor to enamel steel métal ware with a mottled coating, 
as appears by the patent to Dubois & Stev^art. It was old in the prior 
art to produce métal articles having a single coat of enamel presenting 
a mottled appearance. The mottled appearance was due to rust spots 
on the métal obtained by the oxidation which occurred during the 
process of drying and burning the enamel mass upon the métal. The 
extent and character of the oxidation was influenced by the con- 
stituents of the mass. In the old art thèse constituents were largely 
acid, and, being liberated in the heating and drying process, caused the 
rust spots upon the métal which gave the mottled effect. In hard 
metals like steel, because formation of rust does not take place so 
readily, the oxidation does not occur "to such a degree as is re- 
quired to produce a good appearance" ; i. e., it does not show the 
variety of spotting which is désirable. Ail this sufficiently appears in 
patents which were granted to Claus in England and in Germany 
about the same time his application was made for the patent in suit. 
It is apparent from his statements in thèse patents that Claus con- 
ceived that the mottling on meta! s like steel could be effected more 
advantageously by increasing the alkaline constituents of the mass, 
and, instead of relying upon the acid or oxidizing constituents, 
powdering the mass with metallic salts after it is spread upon the 
métal and before drying, and thereby an enamel could be produced 
having a greater variety in its mottles and a greater transparency. 
The évidence in the présent record respecting the prior art shows that 
this is ail of which he could hâve been the inventer or discoverer at 
the time of the application for the patent in suit. It may be that his 
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process' has advantages in other respects; but, so far as it produced 
a new article, the improvement in the article itself was mainly a matter 
of décoration. The process claims of the présent patent are ample to 
secure to Claus his real improvement in the art, if he made any. 

The claims for a new article of manufacture cannot be limited by 
anything which appears in the spécification to the real invention of 
Claus. It is only when a new process introduces new characteristics 
into the manufactured article by which it can be identified and dis- 
tinguished from ail preceding- manufactures that the article itself be- 
comes patentably new. As has been said, it was old in the prior art to 
produce enameled steel articles; and it was also old to produce métal 
articles having a single coating of enamel mottled by metallic oxides. 
If the article which is the subject of the severaj claims has any 
new characteristic, it is because of an enamel coating of the particular 
alkaline quality enumerated in the claim. An enamel of an "intensely 
alkaline nature" or "having a prépondérance of alkaline constituents" 
is any enamel "which will give a strongly alkaline reaction" in the 
language of the spécification. In practicing the process of Claus this 
degree of alkalinity is to be introduced in the preliminary step, that 
of compounding the mix. But within the meaning of the claims 
in controversy it sufl[îces if the coating when ready to be applied to the 
métal, or after it has been applied, has such an alkaline quality. The 
prior patent to Niedringhaus for a process of producing single coated 
mottled enameled iron ware shows an enamel which is a'most identical 
in its alkalinity with the enamel of the claims. Ail of the claims are 
anticipated by the Quinby & Whiting reissue patent alone, and 
référence to the other prior patents is unnecessary, unless it involved 
invention to use steel instead of iron in applying the enameling pro- 
cess. The process of that patent wouîd produce a métal article having 
a single coat of mottled enamel permeated by metallic oxides on a 
partly oxidized metallic surface, the oxides extending through the 
enamel; and the enamel itself would bave the alkaline characteristics 
of the patent in suit. That the process of enameling other metals 
cou'd be applied to steel without invention by those skilled in the art, 
so as to produce the mottled enamel, is too clear for argument. If it 
should be conceded that it could not hâve been applied as economically, 
or so as to produce as désirable an article in appearance or for 
culinary purposes, or an article as désirable or as advantageous in 
any other respect, the fact is quite immaterial. The claims are not 
for an improved article of mottled enameled ware, but for any article 
having the identifying alkaline quality and the other enumerated 
characteristics. 

I cannot agrée with the argument for the appellees, which prevailed 
with the court below, that the alkaline characteristics of the enamel 
of the claims are to be determined solely by the constituents of the 
mix. Undoubtedly claims 4, 5, 6, and 7 refer to the enamel in its 
completed state, after the coat has been dried upon the métal, and 
daim 8 refers to the enamel when it is ready to be coated upon the 
métal. It seems plain that the identifying characteristics of the 
enamel are those which then exist in it. If it can be found that it is 
then alkaline, or intensely or preponderatingly alkaline, by the litmus 
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test or any test which those skilled in the art can apply, the claîms are 
satisfied so far as they refer to the alkaline characteristic. In the 
spécification the term "enamel" is apphed to the coating in ail stages 
of its manufacture, to the mix, to the molten and ground or pasty 
mass when ready to be applied as a coating, and to the coating after 
it has been applied to the métal. In one sensé the mix is an enamel. 
It is an inchoate enamel. But the enamel of the claims is the per- 
fected article. The proportions of the ingrédients of the mix dis- 
appear in the frit or mass, and are no longer capable of being traced. 
The quality of the enamel dépends upon the influence of what occurs 
in the smelter and what survives the smelter, and can be found in the 
frit. If Claus thought that in ail stages subséquent to the mix his 
compound vcas alkaline because of the alkaline qualities of the mix, 
and that to know the mix, therefore, vi^as to know the final enamel, he 
was gross'y ignorant; but his ignorance does not require those skilled 
in the art to suppose that the quality of the enamel, either after it has 
been applied to the métal or when it is ready to be applied to the métal, 
is to be ascertained by testing the quality of the mix. They could 
rightfully assume that it was to be found Ijy testing the quality of the 
completed enamel, either by such a test as was applied to it by com- 
plainants' expert, Banks, or by the defendant's expert, or by some 
other test known to the art. Such a test would show the alkalinity of 
the frit, but would not show the alkalinity of the mix. A test of the 
alkalinity of the frit would, therefore, seem to be the best criterion of 
the alkalinity of the enamel. 

Courts lean towards reading into the claims of a patent such limita- 
tions as wiU save the real invention as disc!osed by the spécification 
and the prior state of the art. But when the claims are drawn in 
broad and nebulous terms, with the apparent purpôse of enabling the 
patentée to monopolize an important industry, the courts should be 
slow in attempting to sustain their validity by narrowing them be- 
yond the boundaries which are clcarly warranted b}' the spécification. 
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(Circuit Court of Appeals, Nintii Circuit. February 4, 1907.) 

No. ],:M2. 

PATE>-TS — INFRINGEMENT — WaTEK-WhEEL BDCKETS. 

'i'he r>odd patent, No. 454,(),'58, for a water-wlicel bucket is for an im- 
provement in form only over tbe bcck<>ts of tlic prior art. and is not foi' 
a pioneer invention. It is not infringed by the buckot of the Doble pat- 
ent, No. 633,184, which differs from the Dodd invention in both function 
and form. 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 

For opinion below, see 143 Fed. 520. 

The appeal in this case is talven from a decree of the Circuit Court, dis- 
missing a bill brought by the appellant against the appellee for alleged in- 
fringement of letters patent No. 454,(;3S, for an improvenient in water whee? 
buckets, granted on .Tune 23, 1891, to W. G. Dodd, the assignor of the appel- 
lant. In his application the inventer said : "My inventiosi has relations to cer- 
tain new and useful improvements in watcr-wheels, and more particularly to 
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tbat class known as 'hurdy-gurdy' wheels, which dérive thelr power from a 
stream or column of water delivered against buckets secured to the periphery 
thereof, as will be liereiuafter more fully set fortli in the drawings, described, 
and poiuted out in the spécification. 

"From practical experiments it lias been demonstrated that by tlie use of the 
présent wheels a large per cent of the water-pressure adapted to operate the 
same is lost by being expended for the purpose of forcing or driving the utilized 
water from the buckets. ïhe retarding of the utilized water in its efCorts to 
escape from the buckets is due to the peculiar construction of the buckets, 
which precludés the outflow of the same in its natural flow. The object of the 
présent invention is to allow for a more complète utilization of the direct 
force of the water, so as to obtain a greater or higher percentage of power for 
the rotation of the wheel than bas heretofore been accomplished. My inven- 
tion consists in constructing the buckets on lines or curves corresponding to 
tlie natural flow of the water (ereated by reason of the centrifugal force of 
the Avheel and reaction of the water), so as to allow for a perfect, free, and un- 
obstructed flow or discharge of the water from the buckets, thereby obviating 
liability of retarding the rotation of the wheel by having a partial force of 
the stream diverted for other purposes than that of impacting against the 
walls of the buckets, so as to impel rotation of the wheel. 

"Referring to the drawings forming a part of this application, wherein sim- 
llar letters of référence dénote corresponding parts throughout the entire 
spécification and several views: 
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DOBLE BUCKET. < 

'Tigure 1 Is a perspective view of tbe wheel provided ■with my improved 
buekets. Fig. 2 a top plan view, showing oiie of the buckets; and, Fig. 3 a 
bottom plan of tlie bucket. The letter A indicates the water-wheel proper, 
whieh has secured to the periphery thereof watei'-receiving buckets, B. If so 
desired, the water or receiving buckets may be formed intégral witli the -sybeel. 
By préférence, however, I form each bucket separate, and boit or otherwise 
secure the same to the peripherj' of tlie wheel. Kaeh buelcet hiis its bottom 
formed Into two curves, G C, which meet iu the central apex, D'. Tlie sides, 
E E, are formed upon an incline, aud slightly diverge from the inclined rear 
wall, E', to the front of the bucket, so as to inercase the width at the front 
thereof. The front wall, E2, of the bncket, I form in the shape of a sigmoid, 
which forms the discharge for each of the curved bottom sections at c c', as 
clearly shown in the drawings, thus allowing the utilized water to be dis- 
cbarged in its natural curves, and at an angle from the plane of rotation in a 
free and unobstructed flow. Ileretofore the buckets bave been constructed 
upon such curves as to allow of the utilized water being discbarged at the 
sides of the wheel, whieh, having reactionary force, wbile being discbarged from 
the buckets, tends to retard rotation thereof, and furthermore nécessitâtes the 
appropriation of partial force of the stream in order to overconie aud compel 
the diseharge of the utilized water from within the buckets. Jly bucket, how- 
ever, I construct upon such curves as to allow for the diseharge of the water 
in its natural curves, utilizing therefor the centrifugal force, instead of the 
force of the impact stream. By thus constructing the buckets upon natural 
curves, I obviate any reaction of the water upon itse!f, and consequently al- 
low the wheel to utilize the greatest possible amount of the reactionary force 
of the water. The buckets are so placed upon the periphery of the wheel tbat 
the discbarged water of one in no raanner acts to impede the rotation of the 
wheel by contact with the following bucket or any otber portion of tbe wheel. 

"Having thus described my invention, what I claim as now, and désire to se- 
cure protection in by letters patent of the Tlnited States, is (1) A bucket or float 
for impact water-wheels, having the curved bottoms meeting at an apex nnited 
with a sigmoidal front wall, thereby forming continvious discliarge sides for 
the utilized water, as and for the purpose set forth. (2i A water-wheel bucket 
having the curved bottom meeting at a central apex and provided with the 
sigmoidal front wall gradually increasing the discharge sides from top to bot- 
tom and having its discharges below the line of impact, as and for the pur- 
pose set forth." 

N. A. Acker and Wm. F. Booth, for appellant. 

John H. Miller, W. K. White, and Frohman & Jacobs, for appellee-. 
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Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts). As tlie principal 
contention of the appellant is that the Dodd invention is one of a pri- 
mary character and entitled to the broad and Hberal construction usually 
accorded to pioneer inventions, we turn to the considération of the state 
of the prior art before directing attention to the invention itself. The 
invention relates to that class of water-wheels used for the génération of 
power in which a jet of water delivered from a pen-stock is directed 
against the periphery of the wheel. In the earhest days of mining in 
California tire miners made and used what was knovvn as tlie "liurdy- 
gurdy wheel," in which the rim of the wheel was serrated and was 
caused to revolve by the impact of water against the surfaces made by 
the serration. In 1866 was invented the Collins wheel in which curved 
iron buckets were attached to the rim of the wheel, and thereby a con- 
sidérable increase of power was obtained. The Collins wheel received 
the water on the outside of the rim at the entrance lip, and discharged 
it toward the center of the wheel. The next improvement was that of 
Samuel N. Knight, who modified the form of the bucket used by Collins 
by opening the cup thereof, so as to permit not only an inward but also 
a side discharge. Ail of thèse single cavity buckets were found defec- 
tive in that the water had a tendency to pile up in the bottom thereof, 
forming a pyramid of dead water. To obviate this difficulty, Nicholas 
J. Colman conceived the idea of dividing the water jet by a wedge at 
the point of its contact with the wheel. He obtained a patent on Febru- 
ary 18, 1873. He used a double cavity bucket separated by a dividing 
wedge. In his spécification he said : 

"Tlie action of the water is as follows : Leaving the pen-stock it strilces the 
wedge, e, and bacl^, d, exerting its first force upou this baclr, The wedge di- 
vides the water, which theu follows the upward and outwardly-sweeping curve, 
g, still exerting its force upon the fiill lengtli of the buckets while combining 
its momentum wlth the centrifugal force acquired by the velocity of the 
wheel, and finally discharging at the periphery through the openings, h." 

In 1880 L. A. Pelton obtained a patent for a double bucket with 
a jet splitting wedge which curved from its top downward into the 
bottom of the bucket, so that, when the water struck the wedge, equal 
divisions thereof would flow down the curved sides. The front and 
back of this bucket were inclined plane surfaces. The front or out- 
ward wall was generally made straight, but in some instances was 
slightly curved outward. This was a great improvement on the prior 
art, and the invention went into very extensive use. One of the defects 
of the Pelton bucket was that the corners were angular, thereby produc- 
ing eddy currents in the bucket and the consequential loss of energy. 
Another defect was that the front or outer wall was straight or approxi- 
mately so, and projected beyond the dividing wedge. In the révolution 
of the wheel before the jet of water had exerted its full energy upon one 
bucket, a portion of it would be intercepted by the front wall of the next 
bucket, dividing it transversely, and producing a swirling action of 
the water. 

The Dodd invention, subsequently assigned to the appellant, was pat- 
ented on June 33, 1891. It was intended to remedy the loss of power 
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incident to the use of the "présent wheels" which was lost "by being 
cxpencled for tlic purpose of driving tlie utilizcd water from the buck- 
ets." \Ve hâve to inquire what is new in tliat invention. We find 
that, first, Dodd made the side walls of his buckets plane instead of 
curved ; second, he n.ade the sides of his bucket diverge from the inner 
to the outer end so that the latter is wider than the former; third, he 
made the buckets deeper at the outer end than at the inner end ; fourth, 
he made the front wall sigmoidaL The double bucket and the dividing 
wedge were taken from the former art. The discharge downward 
and at the outer end of the bucket may be said to be new. This he 
deemed an important feature of his invention. He said : 

"My bucket, howover, I construct upon such curves as to allow for the dis- 
cliai-ge of the water in its natural curves, utilizing therefor the centrifugal 
force instead of the force of the impact stream." 

Colman had claimed the advantage of discharging the water by cen- 
trifugal force so that there was nothing new in that idea, but Colman 
discharged it inwardly, and not at the outer rim of the bucket, as was 
donc in the Dodd invention. The sigmoidal front wall of the Dodd in- 
vention was new. It lias no essential structural différence from the 
Pelton device except in the outward projection of the lobes of the buck- 
ets, and the increased depth and width of the buckets at their outer 
ends. Place a plane transversely at the lower end of the wedge of the 
Dodd bucket and the resuit is substantially the Pelton bucket. Indeed, 
the whole substance of the Dodd invention is the projecting lobes. This 
is made clear by the spécifications and claims of his patent. His sole 
object was to construct buckets in such a shape that the impinging jet 
of water, after exerting its force, might be deflected downward and 
dejected in the plane of the wheel's révolution. In accomplishing this 
resuit, he deemed centrifugal force an important factor. Limited as 
the Dodd invention is by the prior art, it is a change in form only. 
It cannot be held to be a primary invention even under the most libéral 
construction. 

The device which it is claimed infringes on the Dodd patent is that 
contained in the patent issued to the appellee on September 19, 1899, 
letters patent No. 633,184. In this the double bucket is elipsoidal in 
form, with a dividing wedge, and with the central portion of the front 
wall eut away. The first claim of the Dodd patent is for "a bucket or 
float for an impact water-wheel, having the curved bottoms meeting at 
an apex united with a sigmoidal front wall, thereby forming continuons 
discharge sides for the utilized water as and for the purposes set forth." 
In the appellee's patent there is no sigmoidal front wall. Strictly speak- 
ing, there is no front wall. There is nothing: whatever in front of the 
wedge to split the stream transversely. The buckets are not wider 
or deeper at the outer end than at the inner end. There is no downward 
discharge from the ends of the buckets. The discharge is over the sides 
at right angles to the plane of rotation, and no account is taken of cen- 
trifugal force. It differs from the Dodd invention both in function and 
form. Its form is as distinct a departure from the Dodd invention as 
the latter is from that of Pelton. We hold that it is not an infringement 
upon the appellant's patent. 

The decree will be afifirmed. 
151 P.— 3 



3ii ISl FEDEBAL BEPORTEB. 

niLIiARD T. FISHER BOOK TÎPEWEITER CO. 
(Circuit Court, S. D. New York. February 9, 1907.) 

1. Patents— Invention and Infp.ingement— Ttpbweitee Escapements. 

The Hillard patent, No. 580,281, for improvenients in typevvriter es- 
capements, the principle of whlcli Is tlie utilization of ttie carriage-pro- 
pelllng power for the re-engagement of the niembers of the escapement 
aud the return of the liey and typebar to normal position synchronously 
with the feed of the carriage, was not anticipated, aud discloses invention 
of a hlgh order, and the claims are entitled to a broad construction as 
limited by the prior art and a libéral application of the doctrine of équiv- 
alents, as covering, in a limited sensé, and in the particular fleld of th» 
art to which they relate, a pioneer invention. Claims 30 to 35, inclu- 
sive, and 37, 38, and 41, also held infringed. 

2. SaSIE— VALIDITT— SUFFICIENCY OF DESCRIPTION. 

It is inimaterial whether or not the means for accomplishing a resuit 
covered by a patent are illustrated therein. If they are sufflciently de- 
scribed in the spécification. 
8. Same— NoNUSE OF Parts. 

If a patentée shows a new resuit to be attained, and means which are 
new and novel for attaining that resuit, and the device indicated is opera- 
tlve, hls patent Is good, even If in subsequently applying It he varies the 
means employed by substituting équivalents. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 49.] 

In Equity. Suit to restrain alleged infringement of claims 30 to 35, 
inclusive, and claims 37, 38, and 41, of United States letters patent No. 
580,281, dated April 6, 1897, to Frédéric W. Hillard, for new and use- 
ful improvements in typewriter escapements, and for an accounting. 

Kerr, Page & Cooper (Thomas B. Kerr and John C. Kerr, of coun- 
sel), for complainant. 

Philip T. Dodge (D. Walter Brown, of counsel), for défendant. 

RAY, District Judge. The patent in suit, No. 580,281, to Frédéric 
W. Hillard, issued April 6, 1897, application filed January 9, 1893, for 
new and useful improvements in typewriter escapements, contains 42 
claims, 9 only of which are in issue ; but thèse cover an invention, if 
it be that, which bas gone into gênerai use, commanded attention and 
respect, and forced a confession of its utility even from the défend- 
ants' experts in this litigation. That its introduction into the manufac- 
ture of typewriting machines wrought a great improvement in speed, 
neatness of work, and ease and accuracy of opération cannot be success- 
fully controverted. The défendant, however, contends that a resuit 
cannot be patented, which contention is true, as the means for producing 
the desired resuit is what are patentable. And hence is presented the 
questions whether complainant's patent discloses patentable invention, 
in view of the prior art, the scope of that invention, and whether or not 
défendant infringes if invention is disclosed. Patentable invention is 
not, however, denied. Infringement is. The défendant says: 

"This suit l8 an attempt by the patentée of a machine to hold tributary to 
hls patent every other machine in the same art which attains the sjime me- 
chanloal resuit, however much the constructions and modes of opération of 
Buch other machines differ from hls. It Is a settled principle of patent law 
that » resuit cannot be patented, but the complainant bere attempts to ao- 
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complish the same end, by the contention that his patent covers every com- 
bination of mechanieal parts in a typewriter whicti accomplishes the same re- 
Hult as is aceompllslied by bis patented combination, however greatly the élé- 
ments of the combinations in other machines differ in construction and mode 
of opération from the éléments of his combination." 

Défendant also says: 

"But the only issue in the suit is whether this patentée, and with the prior 
art as it is, ean broadly cover every combination in a typewriter of a carriage 
and carriage-propelling power, and escapement and flnger keys, wherein the 
carriage propelliug power assista in retuming the escapement to normal posi- 
tion and in lifting a flnger liey after the key bas been depressed, without re- 
gard to the construction and mode of opération of the éléments of such com- 
bination." 

And it may be well to insert hère the grounds of défense as stated 
by the défendant : 

"(1) Noninfringement, and tliat from a time prior to the grant of the patent 
to complainant the défendant bas manufactured and soid, under patents 
granted to and inventions owned by said défendant, the typewriter escapement 
and machines for whieh it is now sued. 

"(2) That, if the claims sued on are expanded so as to covor defendant's con- 
struction, tben the claims are anticipated by complainant's prior patents and 
by the prior art. 

"(3T That the application upon which the patent in suit was granted was un- 
warrantably expanded in the Patent Office to cover inventions not fairly within 
the scope of the said application as flled. 

"(4) That complainant's cause of action, if any there ever was, is defeated 
by reasou of his lâches in not bringing suit against this défendant for many 
years after complainant well knew défendant was manufacturing the very 
identical machines and escapements upon which he flnally brought suit," 

If the défendant has manufactured and sold the typewriter escape- 
ment covered by the Hillard patent in suit, contained in typewriters or 
othervvise, under patents granted to, and under inventions owned by, 
the défendant, it has been donc since the complainant made his inven- 
tion and iïled his apphcation for his patent, and has been donc without 
the consent or acquiescence of the complainant or of his licensees or 
agents, and has been in violation of his rights, if any. No prior patent 
covers the Hillard invention. 

As to the défense of lâches, I do not find any évidence in the case 
that will justify the charge of unreasonable delay in bringing suit; 
clearly none that he has unreasonably delayed suit after knowl- 
edge of defendant's acts. I hâve carefully examined the proceedings 
in the Patent Office in référence to the claims of this patent while it 
was there under considération, and am decidedly of the opinion that the 
application, or claims, was not improperly or unwarrantably expanded. 
What was clone was more to "separate wheat from chaff" and mold 
into proper form the real claims and invention disclosed in the original 
claims and spécifications. I do not consider it necessary to travel over 
the route followed by the original application and point out the modi- 
fications and changes. The history would be too long. The patentée, 
Hillard, a most compétent and skilled man of expérience in typewriter 
construction and needs, and also a person of integrity, in the spécifica- 
tions, says: 

"My invention is an improvement in typewriter escapements ; its aims being 
to attain a uniform and certain feed at high speed by controlling the moment 
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of reîease of the paper-platén, to avoid the blurring incident to movement of 
the paper at the instant of printing, wtiether in feedlng or by reason of ir- 
regular action of the machine, and to secure an escapement wbicb by its ac- 
tion polishes its eontacting surfaces. An important feature of my Invention 
consists in an escapement comprising two engaging members, which are dis- 
engaged and re-engaged to efCect the spacing, in wliich the spaced member — 
that is, the member of the escapement which moves fonvard step by step witli 
the paper-platen as the paper is fed — is also movable transversely with re- 
spect to the otlier member of the escapement to efflect the step by step move- 
ment in the spacing. , Both members may be movable transverseiy with respect 
to each other, as in" the forms shown in Figures 1 to 9 and 15 to 20, inclusive, 
of the accompanying drawings, or the spaced member may be alone transversely 
movable ; the other member being stationary, as in the form shown in Figs. 
10 to 14, inclusive. 

"My invention also comprises, broadly, means for bringing the carriage- 
propelling power into action with the key while the key is depressed, and for 
thereby emp!oying the force of the propelling power to aid in lifting the key 
and in re-engaging the disengaged members in the escapement and in restoring 
the printing member to normal position synchronously and lu unison with tho 
feed of the paper-carriage. 

"In its narrower aspect my invention consists in the varions spécifie forms 
of escapement hereinafter described and claimed." 

It will be seen that he first points out the aims and objects to be at- 
tained, and which had not before been attained, and then generally the 
improved means to be employed in attaining thèse ends and purposes. 
He then goes into détail in describing thèse mechanical means aided by 
extensive drawings shown in Figs. 1 to 20, inclusive. Thèse détails 
and drawings cannot be reproduced hère. After and in describing cer- 
tain means he says, among other things : 

"The universal bar will thus be lifted, carrying with it the key and drawing 
down the type-bar, which is attached to the key-lever by its eonnoctiug-wire. 
This movement cannot be effeeted if the key is held down, but the effect of 
the mainspring will be to give an upward impulse to the key, which will cause 
the operator to remove his flnger. This I call a 'repuiser effect.' I bave shown 
and described what I designate as a 'repuiser,' and bave claimed it broadly in 
my patent No. 577,982, dated March 2, 1897. The repuiser effect will be felt 
by the operator at a moment not later than tbe instant of actual printing if 
the position of screw 33 is adjusted to throw tlio rack onto tlie spacîng-dog at or 
before the instant of printing. The ndvantage of so timiug tlie Impulse is that 
the operator will never bold a key down after the type bas strnek the paper 
once, and the type therefore will not rebound and print supernumerary impres- 
sions or 'ghosts.' This impulse on the key and type-bar is referred to in tho 
claims, where it is specified tliat one or both of them are started toward normal 
position. « * * In the constructions which I show in this ai)plication. ex- 
ceptiiig Figs. 10 to 14, the mainspring jierforms the functions mentioned by 
drawing the carriage forward after its disengagement from the detaining-dog 
during the stroke on the key, and before the rack cornes into collision with the 
spaeing-dog, and then it acts as a repuiser by im])arting an impulse throngh 
the siiacing-dog to the key, by which the operator is notifled that the key bas 
been depressed sufflciently for printing and by which he is assisted in lifting 
his flnger in time to avoid blurring and double impressions in the print. 

'■During tbe dépression of the \ioy, the spacing-dog, 8, which nornially en- 
gages wiih the rack, 14, is disengaged from tlie rack, and the detaining-dog, 9, 
enf.'n'2;ed therewith, and tlie spacing-dog, 8, is cammed backward, as above de- 
scribed, by the longitudinal arm, 11, pressing on the support, 7. As the key is 
still further depressed, the screw, 13, engages with the rack, 14, and swings the 
rack off from the detaining-dog, 9, and into the path of the spaeing-dog, 8. The 
carriage will then be fed forward by tbe mainspring initil tlic face of tho 
rack-tooth cornes into engagement with the spacing-dog. The forward feed 
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of the carriage will then be checkeci so long as the key is lield down, but tbe 
pull of tbe maiuspring still teuds to feed tbe carriage lorward. But tbe main- 
spring can tbeu ouly t'eed the carriage forward by litting the longitudinal arm, 
H, on tbe dog, 8, and by thereby returuing tbe roeker-frame to normal position 
and lifting the key. Ilence tbe mainspring tends to repuise tbe key and notify • 
the operator as soon as tbe rack cornes into collision with tbe spacing-dog, 8; 
but, in addition to this novel repuiser fuuction which is pertormed by the 
mainspring, I bave also provided means for retracting tbe carriage and for 
holding it stationary wblle tbe key is depressed and tbe type held against the 
paper, so tbat if tbe operator fails to heed the signal and does iiot lift bis fin- 
ger soon enougb to avoid blurring in tbe print, but, on the contrary, continues 
to depress the key, be will simply retract the carriage in case a legato blow. 
bas been struck and the carriage spaced too far forward, and be will then 
hold tbe carriage stationary so long as the type-key is depressed and held 
against the paper. On tbe other hand, if a staccato blow is struck, tbe car- 
riage will, as above stated, be fed forward during tbe stroke through only a 
portion of tbe distance which it would traverse if a legato blow were struck., 
Hence, in this case, if tbe operator fails to heed tbe repulser-signal, and does 
not lift bis finger in finie to avoid the blurring in tbe print, the carriage will 
simply be stopped in its advanced position and beUl stationary until the key 
Is released. * * « in tbe modification sbown in Figs. 15, 16, and 17 tbe 
escapemont is the same ,as that of Figs. 1 to 5. exeept tbat the loeking de-, 
vice is différent and differently located, tlie riushing-point tbat contacts with 
the inner or front face of the rack is higher than tliat whi(-b contacts witb the 
outer face instead of being lower, as in Figs. 1 to 5, and tbe rack is not sup- 
ported on a friction-joint and is normally in niesli witb the detaining-dog in- 
stead of the spacing-dog. Witb this device tbe rack is not necessarily released 
from tbe detaining-dog until tbe key is released. The rack, 14d, is normally in 
mesh witb tbe detaining-dog, f)d. Buring the dépression of the key the parts 
pass through the position of Fig. 10 into the position of Fig. 17. In this posi- 
tion tbe rack may be entiroly or only partinlly released from tbe detaining-dog. 
If the rack is thrown entirelv from the detaining-dog and onto tlie rcciprocating 
dog. tbe mainspring will tend to lift ths kev just as beretofore sbown respect- 
Ing Figs. 1 to .5 and to rpturn the type into the basket and to re-engace the dis- 
engaged members in the escapement. « * * Fi'.rs. 18. 10. and 20 show a 
device similar to that of Figs. 1.5, 16, and 17, exeept that tliere is no loeking 
device for the rack, 14e, and therefore tbe screw, l.'îe, must be so adjusted as 
eertainly to push the rack onto the spacing-dog during the downstroke of tbe 
key. During the down stroke the parts pass from tbe position of Fig. 18 
through tbat of 19 to that of 20. The repuiser effect is imm<>diately trans- 
mitted from tbe mainspring to the key, tbe operator lifts his finger, and as tbe 
rocker-frame is carried back by the spring, Oe, tbe rack moves offi from tbe 
spacing and onto the detaining dog ; but tbe carriage is not released until tbe 
key is released. 

"Tbe opération of the parts sbown in Figs. 18 to 20 is as follows : Tbe rack, 
14e, is normally in engagement witb tbe detaining-dog, 9e. and disengaged 
from tbe spacing-dog. Se. During the dépression of a key the spacing-dog is 
cammed backward or to the rigbt by the camming-arm, lie, and simultaneously 
tbe rack is pushcd by tbe screw, 13e, off from the detaining-dog onto the spa-' 
cing-dog. As soon as the rack bas been disengaged from the detaining-dog it 
is pulled forward or to the left by the mainspring until it cornes into colli- 
sion with tbe face of the spacing-dog. Tbeii. if the operator still continues 
to depress the key, be will overcome the ])ull of tbe mainspring and retract 
the carriage, with the dog, to tlie riglit, until the dog cornes against the screw, 
which liniits its vibration in that direction. Fpon reloase of tbe key the main- 
spring. acting tbrou.gh tbe rack and the si)acing-dog on tbe camming-arm, lie, 
assists the spring, 6e, in returniug the rockor-frame to its normal position." 

Hillard has referred to his prior patents, and distinguishes or difïer- 
entiates them from the patent iu suit. The swinging rack form of 
buckle- joint escapement described in the patent in suit was reserved 
when patent No. 5.5.1,874 was granted. It is the second improvement 
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described or referred to in the words commencing "My invention also 
comprises, broadly, means for bringing the carriage-propelling power," 
etc., already quoted, that is the subject-matter of the claims involved 
in this suit. In complainant's former patent he accomplished the pur- 
pose, or one main purpose, of the patent in suit by a separate device, 
not by the mainspring which was there used for feeding the carriage 
only. This invention also cams the carriage baclc when a long or slow 
blow is struck, and that was done in prior patent No. 554,874, but in a 
différent way and by somewhat différent means. This invention also 
uses the mainspring to re-engage the members of the escapement and 
restore the printing member and the finger key to their normal position 
as well as to move the carriage. In the prior Hillard patents the fol- 
lowing functions are not performed by the mainspring, as I can see: 
(1) Producing the repulsion of the finger key, (2) camming back the car- 
riage unaided by a separate cam, (3) re-engaging the escapement mem- 
bers, and (4) restoring the type-bar and the finger key to normal posi- 
tion by its own force. For thèse, and other reasons, it seems to me that 
the patent in suit is not anticipated by Hillard's prior patents. I do 
not think the patent in suit is limited to the buckle joint or to the use 
of the other improvements of the patent with it. It may be that the 
improvements of the claims in suit are illustrated in the drawings of 
the patent in connection with the buckle-joint escapement only, but that 
is in no way conclusive that they are so limited. The patentée says, 
as already quoted: 

"My invention also comprises, broadly, moans for," etc. "I hâve shovs^n and 
described in this spécification severnl distinct but co-operatiug improvements in 
tj'pewriter escapements. While thèse improvements are ail mutually benefleial, 
they are not dépendent on one anotlier, and either one may be eniployed witli- 
out the others," etc. 

It seems to me that this is quite satisfactory and conclusive on this 
subject. The fact that the alleged improvements are illustrated in the 
drawings as connected with the buckle-joint escapement is in no wise 
conclusive, as it is only one mode of using them, and we hâve the ex- 
press statement that they are not dépendent, and that any one can be 
employed without the others, and this applies to their use in connection 
with the buckle-joint escapement. 

In claim 41 we bave in combination : (1) The key, or the ordinary 
letter or space key, by pressing which the operator of the machine 
does the pnnting and spacing. This pressure of the key also opérâtes 
the escapement. (3) The carriage-propelling power, meaning the main- 
spring or any équivalent device; anything, I think, that constantly 
draws the carriage forward from its starting point. (3) An escapement, 
or toothed rack on or connected with the carriage, which is the rack 
member, connected with the rocking-frames, or dog-member, which is 
operated by the key and which opérâtes with the rack member to con- 
trol the forward movement of the carriage. That claim reads as fol- 
lows: 

"(41) In a typewriter, the combination oC a key, carriage-propelling power, 
an escapement, and means for bringing the propelling power into action with 
the escapement to lift the key when the key is depressed, substantially as de- 
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In the spécifications, 14 is the racl< : tlie rocker-frame carries the 
spacing-dog, 8, and the detaining-dog, 9, and thèse dogs of the dog- 
member alternately engage the rack. The fourth élément of claim 41 
consists of "means for bringing the propelling power into action with the 
escapement to lift the key when the key is depressed." The spécifie 
means mentioned and described in the patent in suit consist of an arm, 
11, on this spacing-dog, 8, co-acting with the support, 7. The pro- 
pelling power acts through the escapement, bar, 5, links, 4, universal 
bar, 3, and key-lever, 2, to lift the key. Thèse are shown in connection 
with a typewriter of the Remington form, but they hâve their équiva- 
lents in many other forms of typewriters, and their présence is under- 
stoo'd. Of themselves they would not perform the function of bringing 
the propelling power into action with the escapement to lift the key. 
They must hâve the aid of the camming arm, 11, and of the support, 7, 
or their mechanical équivalents. For the purpose of this invention it 
is necessary that the propelling power be brought into action when 
the key is depressed, and it is so stated. And it is also essential that 
the repuiser action shall not be manifested until the key bas been so 
far depressed as to throw the type against the paper with such force 
as to do good work. Attention is hère directed to the language oî 
the spécifications already quoted, commencing: 

"In tlie constructions which I show in tliis application, excepting Figs. 10 to 
14, tho mainspring performs the functions mentioaed," etc. 

The function of camming back the carriage does not interfère with 
that of lifting the key. When the key is released, the power of the 
mainspring acts with the escapement through the rack, spacing-dog, 
rocker-frame, and its operating levers to lift the key. By this means 
the labor is reduced, and the opération hastened. In one of the con- 
structions shown (Figs. 3-5) the members of the escapement are re- 
engaged by the operator during the downstroke of the key. In the 
modifications just considered they are re-engaged by the mainspring 
after the release of the key. The other claims in suit are limited in 
this particular. 

After describing certain movements, the patentée says: 
"The beveled edges of the rack-teeth and of the detaining-dog permit of tho 
entrance of the dog into the rack t)efore the carriage has been fed throngli 
tlie entire distance between the two rack-teeth." 

And he has before said: 

"Jfy invention also comprises, bvoadly, nieaus for bringing the carriage- 
propelling power into action with the key while tho key is depressed, and for 
thereby employing the force of tlie pi-oi)ellJng jiower to aid in lifting the key 
and in re-engaging the disonigagcd meml)ers in the escapement and in restor- 
ing the printing meniber to normal position syuclu-onously and in unison. with 
the feed of the paper carriage." 

One of complainant's experts says : 

"By utilizing the pull of the mainspring itself, the patentée provides that 
the force which spaces the carriage forward be utilized in returning the parts 
to normal position, ready for the succeeding stroke on the key. It is obvions 
that it would be useless to space the carriage with such speed that it would 
liave to corne to rest before the other parts are ready to repeat the stroke on tho 
key, and that, on the other hand, it would be useless to retuni the parts of the 
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escapement, the type-bars, and the key-levers to normal position witli great 
rapidity, unless means be provided for feeding tbe earriage at a rate propor- 
tionate thereto, as, if this were net doue, détective spacing would ensue. lu 
other words, the earriage, the e.sciipement parts, tlie Ivey-levers, and tlie type- 
bars must ail préserve and bave a certain flxed speed of movement in order 
to permit aceurate work, and' to increase the speed of writing the speed of 
movement of ail thèse parts must partake of a similar and eorres])onding in- 
crease, and it would serve no useful function, in a machine otherwise well ad- 
justed, to increase the speed of movement of one or more of thèse parts with- 
out increasing the speed of movement of the others. In the patent in suit 
the patentée bas obtained this simultaneous variation in the speed of move- 
ment of ail tbe parts, by actuating tbem by a single spring. namely, the ear- 
riage mainspring, so that any increase of power of tbis spring wliich would 
tend to feed the earriage witb greater rapidity would bo traiismitted tlu-ough 
the escapement mechanism to restore the escapement and key-levers and tyi)C- 
bars back to normal position witli a correspoudingly increased S])eed, and tbns 
the adjustment of the single sjiring serves to adjust ail the parts needing ad- 
justment to meet the new condition." 

Claims 30 to 35, inclusive, and chims 37 and 38, Dertain to tbe re- 
en.o;a£îenient of the members of the escapement and the star'inq- of the 
printing member back to normal position by the power of tbe main- 
spring. It is not necessary to dcscribe them in détail. They read as 
follows : 

"(30) In a typewriter escapement, the combination of two engaging members 
whieh can be disengaged and re-engaced. means operated by tlie kevs for dis- 
engaging the members, and means operated by the carriage-propelling povv'er 
for re-engaging the members, substantially as deserihed. 

"(31) In a typewriter escapement, tlie combination of a racli-member and a 
dog-member which engage together and can be disengaged and re-engaged, 
means operated by tlie keys for d'Kontrasing the dog-member from the rack- 
member, and means ojierated by the cavriage-raainspring for re-engaging the 
two members, substantially as deserihed. 

"(.32) In a typewriter, the combination of a printing member, and an escape- 
ment which comprises two engaging members that can be disengaged and re- 
engaged, means operated by the type-keys for moving the printing member to 
priiit and for disengaging the members in tbe escapement, and means operated 
by the carriage-propelling power for starting tbe jirinting member back to its 
normal position and for re-engagiug the escapement members, substantially as 
deserihed. 

"(33) In a typewriter, the combination of a type-bar, and an escapement 
which comprises a rack-member and a dog-member which engage togetlier 
and can be disengaged and re-engaged, means operated by a type-key for mov- 
ing the type-bar to print and for disengaging the dog-member from tbe rack- 
member, and means operated by the carriage-maiiisi)ring for starting tlie type- 
bar back to its normal position and for re-engaging the dog-member witb tbe 
rack-member, substantially as described. 

"(34) In a typewriter escapement, the combination of two engaging mem- 
bers, one of which comprises two éléments whi('h alternately engage and dis- 
engage with tbe other member, nieans for normally engaging one of the élé- 
ments witb tbe other member, means operated by the keys for disengaging 
this élément from the other member and for engaging the said other élément 
therewitli, and means operated by the propelling power tor returning tbe nor- 
mally engaging élément into re-engagemeut witb the other membeiC substan- 
tially as described. 

"(35) In a typewriter escapement, the combination of a riick-member, and a 
dog-member wh'cb engages therewitb àiid comprises two dogs whicii alter- 
nately engage and disengage with tiie rack-member, means for normally en- 
gaging one of tbe dogs with tlie rack, means operated by tbe keys for tîisen- 
■ gagiug this dog from the rack and for engaging the other dog therewith, and 
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means operaterl by the carriage-mainspring for re-engaging the normally en- 
gagiiig dog with tlie rack, substantially as described " 

■'(;i7) In a typewriter escapement, tbe conibination of two engagiug mpmbers 
which eau be diseugaged and re-engaged, means operated by the keys for dis- 
engaging tiie menjbers, and ineaus operated by the escapemeut-retractiiig spring 
and tbe earriage-propelling power for re-eugagiug the members, substantially 
as described. 

"(38) In a typewriter escapement, the conibination of a rack-member and a 
dog-member which engage togetber and can be disengagod and re-(>ngaged, 
means operated by the keys for disengaging the dog-member from the rack- 
member, and means operated by tbe escapement-retracting spring and the car- 
riage-mainspring for re-engaging the two members, substantially as described." 

The "means" of claim 30 are the rack-tooth, the spacing-dog pivoted 
at the point designated, whereby it is capable of a motion ont of the 
rack obHqne to the Une of direction of feed of the tooth of the rack 
witli which it is engaged, and the arm, lie, bearing on the support, 7e. 
Claim 31 is more limited than claim 30. Claim 32 adds "a printing 
member" not limited to "type-bar," but includes, as the patentée says, 
type-wheel, hammer, etc. Comparin? claim 3 with claim 30, it will be 
noted that its fourth élément, "means operated by the earriage-pro- 
pelling power," etc., performs an additional function, viz., that of start- 
ing the printing member back to its normal position. T'y it the power 
of the mainspring is exerted on the printing member at the instant of 
printing, to withdraw it from the paper, and thereby prevent blurring 
and repeated impressions, a great fault in the prior art ; and it also 
hastens the return movement of the printing member, and causes it to 
move in synchronism with the escapement, and hence increases the 
speed of the opération. Claim 33 is more limited than claim 32, as the 
printing meml^er is a type-bar, and the engaging members of the es- 
capement are a rack and a Jog, and *he earriage-propelling power is 
a carriage-mainspring. Claim 34 differs from claim 30, mainly, if 
not entirely, in that one of the two engaging members "comprises 
two éléments which alternately engage and disengage with the other 
member," while the other is normally engaged with the other member. 
Claim 3-5 is more limited than claim 34. It says the two engaging élé- 
ments of the escapement shall be a rack-member and a dog-member, 
which shall comprise two dogs, one of which is to normally engage 
with the rack, while the propelling pover shall be the carriage-main- 
spring. Claim 37 is the same as claim 30, except in that it includes 
the escapement-retracting spring which assists the earriage-propelling 
power in re-engaging the members of the escapement. Claim 30 in- 
cludes escapements which are not provided with a retracting spring 
for the purpose mentioned. It is désirable to use the escapement^ 
retracting spring with this invention of this pa*:ent to aid the main- 
spring in returning the parts to normal position that the requisite speed 
may be attained by the use of the strong mainspring, and still not hâve 
the repulsion thereof felt to an excessive degree. The escapement-re- 
tracting spring does away with the excessive repulsion of the key when 
the strong mainspring is used and the necessity of using too much of its 
power to re-engage the members. This re-engagement may be effected 
by the mainspring alone, but there are great advantages in the use of 
the escapement-retracting spring as the more certain and efficient action 
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of some of the parts, uniforni work, etc. Claim 38, as is readily seen> 
is narrower than claim ?>7. 

This invention of Hillard lias introduced into the tj'pewriter art 
new, useful, and novel features vvhich actually revolutionized the 
business and increased enormously, not onlv the use, but the ease of 
use, of thèse machines, as well as their speed and the neatness and ac- 
curacy of their work. This is not denied. His claims hâve been recog- 
nized, and his merit as an inventer conceded. It detracts nothing from 
his merit, and should not militate against the enforcement of his rights, 
that rich and powerful corporations hâve used and are using his inven- 
tion without license or making compensation. If his patent îs in- 
fringed, he should hâve his remedy. Hillard did not invent the type- 
writer, and hence is not the pioneer in the art ; but in one sensé, a 
limited sensé, and in the particular field of the art to which his inven- 
tion, but imperfectiy and fragmentarily described hère, relates, he was 
a pioneer. His conceptions of ends to be obtained and of defects to be 
remedied were of a high order, as were his conceptions of new and 
useful means to be employed in accomplishing the desired results. 
He did what no one had donc before, and what no one bas donc since, 
except in copying and utilizing his invention. The complainant is enti- 
tled to a broad construction of his claims as limited by the prior art. 
They do not lirait themselves by any language therein contained, except 
in respects pointed out. I find nothing in the file wrapper excluding the 
construction now sought to be put on thèse claims. Ail that Hillard 
abandoned in the Patent Office is excluded from the claims allowed. 
And hence we corne to the question of infringement. The claims of the 
patent in suit are, broadly stated, for the employment of the carriage- 
propelling power, or mainspring, or équivalent device, in and for the 
purpose of restoring the movable parts of the machine to their normal 
position, and include necessary means for so doing; but I find no 
claim for camming back the carriage. Défendant, both in his évidence 
and brief, refers to the fact that the construction shown in Figs. 1 to 
4 of Hillard patent, No. 554,874, dated Feb. 18, 1896, shows that it 
opérâtes to utilize the mainspring for the restoration of the parts to 
normal position. The spécifications of that patent expressly state that 
no claim is made to that mechanism, but, says that patent, "I claim 
thèse forms in my other application for typewriter escapements, filed 
January 9, 1893, sériai No. 457,800" which is the patent in suit. 

The défendant contends that to find infringement the complainant's 
patent must be expanded to cover a function or resuit. As already 
stated, a resuit cannot be patented. The means for accomplishing a 
resuit may be. The défendant further contends that the defendant's 
escapements do not include any élément which is substantially similar 
in construction or mode of opération to a corresponding élément of any 
one of the six structures illustrated and described in the patent in suit. 
Whether or not the means for accomplishing a resuit covered by the 
patent in suit are illustrated is immaterial. The question is: Has 
the complainant in the patent in suit stated what his invention is, the 
resuit sought to be obtained, and has he described in the spécifications 
the means for obtaining that resuit? A patent may be perfectly good, if 
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no illustration accompanies the description contained in the spécifica- 
tions. The défendant further contends that the essential éléments of 
the defendant's escapements are neither the mechanical équivalents nor 
the substitutes of any corresponding essential éléments of the patented 
escapements. From a careful examination of the exhibits in évidence 
and of the évidence in the case, I am unable to agrée with this con- 
tention. The défendant cites examples, and says that we cannot sub- 
stitute the laterally swinging rack and dogs of the patent for the es- 
capement wheel and the dogs of defendant's machine, neither of vifhich 
swing laterally, without reconstruction of defendant's entire escape- 
ment, and that we cannot substitute in the patented structures the non- 
swinging wheel-rack, nor the dogs which do not swing laterally, of 
defendant's escapement, without reconstruction of the entire patented 
structure. Défendant also says that the only similarity between the 
defendant's escapement and the patent is that the former to some extent 
attains the same i-esult of utilizing the power of the mainspring to 
return the finger-keys and type-bars to normal position after a key has 
been depressed. The défendant therefore says that this situation has 
forced the complainant to contend that he is entitled to cover every 
typewriting machine in which the power of the carriage mainspring is 
used to return, or to aid in returning, the type-bars and finger-keys to 
normal position after the dcpressing of any key. The défendant further 
contends that the complainant is claiming to hâve monopolized two 
inventions, one an improvement in the escapement which includes the 
buckling action, the transverse movements, of the members of the es- 
capement, and the use of the carriage spring for returning the finger 
key, which has nothing to do with the spécifie constructions described 
in the patent. 

As already stated, I do not consider thèse contentions well founded. 
I think that the complainant has patented means for accomplishing 
certain new and novel results. In his patent and spécifications he may 
hâve described many things which were donc before. This was neces- 
sary to an intelligent understanding of his claims and of the means to 
be employed in accomplishing the desired results. The complainant, in 
the patent in suit, has pointed out, I think quite definitely, the means to 
be employed. Where the resuit to be obtained is defined, and that resuit 
may be obtained by the use of old means combined in a new way and 
operating in a new way to produce the resuit, there may be patentable 
invention. There can be no différence of opinion on the proposition 
of law that the mère movement of a machine, irrespective of the 
mechanism which causes it, is not patentable. The défendant says that 
the patented inventions hâve never been constructed. It is immaterial 
whether the structures pointed out in the patent in suit hâve been con- 
structed or not. If the patentée shows a new resuit to be obtained, and 
means which are new and novel for attaining that resuit, and the device 
indicated is operative, his patent is good, even if in subsequently apply- 
ing it he varies the means employed by substituting équivalents. Even 
if the patentée with a valid patent lies still and never makes or uses his 
patented device, he has the right so to do, and he may restrain the use 
of the patented device by any other person. Of course the facts that 
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a patented device îs made and sold and finds an extensive market and 
supplies a long-felt want and supplants ail otlier devices of a like 
•nature are évidence on the question of patentability, when want of 
patentable invention is the issue ; but the mère fact that it is a paper 
patent, conceding it to be valid, is no évidence of noninfringement. The 
défendant presses attention to Hillard's prior patent No. 554,874, and 
to this I hâve already referred. It also invites attention to the Cash 
patent, No. 717,347. The défendant contends that Hillard has admitted 
that the Cash spécification described and claimed an ordinary escape- 
ment. A référence to the record demonstrates that this is error. 
Hillard's testimony is to the effect that the original spécifications of the 
Cash patent described a reversed escapement, and that Cash sought 
by amendment to substitute an ordinary escapement. Hillard said : 

"ïhe escapement described and claimed in tlie amended spécification is an 
escapement absolntely, entirely, and fundanientally différent from tlie escape- 
ment originally sliown and described by Casli in liis original specilication." 

Again, he testified, as shown by the interférence record: 

"Since Casli flied bis original application, he lias entirely reversed the de- 
scription of his invention, so that, where be originally disciosed wbat is now 
known in the art as a 'reversed esc.ipenient,' he now discloses wbat is linowii 
in the art as a 'regular escapement.' " 

Mr. Hillard was asked whether the Cash patent showed the in- 
vention in suit, and he answered emphatically, "It does not," and he 
gave his reasons why not. Without going into détail, I am satisfied 
that his reasons are satisfactory and quite conclusive. 

The complainant charges infringement of the claims in suit by the use 
and sale of typewriting machines made in accordance with patent No. 
573,808, dated Deceniber 29, 1896, and issued to Robert J. Fisher, 
except in one particular, viz., that the escapement of the patented ma- 
chine was changed from a simple escapement, the function of which is 
to control the motion of the power-driven carriage, to an escapement 
which liad the additional function of communicating the power of the 
mainspring imraediately after the printing took place— that is, after the 
key had been depressed and released — to re-engage the members of the 
escapement, and to restore the finger-key and type-bar to normal posi- 
tion. It is conceded that the resuit of this change was to make the 
machine described in the Fisher patent an infringement, where other- 
wise it was not. This change was made after the défendant began man- 
ufacturing his machine, and after Hillard had introduced his improve- 
ment into the Remington machine, and it had been adopted by the Rem- 
ington Company, and after he had granted a license to the Brooks 
Company, and thèse two companies had put the improvement into pub- 
lic use, and its value had been disciosed. The defendant's machine be- 
longs to the class of book typewriters. Perhaps the similarity of the 
defendant's machine with that of the patent in suit is best described by 
quoting from the évidence of Mr. Dorsey, one of complainant's wit- 
nesses. He says : 

"In the machine described in the patent in suit, as well as in defendant's 
machine, is found a two-part stnictiire, one of which parts comprises a car- 
riage movable in respect to the other under the influence of a carriage-propel- 
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ling power ; an escapement for controlling the speed of the carriape under tho 
Ijovver, and comprisnig a rack-member and a dog-member which uiay be disen- 
gaged (as shown in 'lllustrative Urawings of Patent in Suit, Disengaged Posi- 
tion,' and in 'Sectional View of Defendant's ilaebine, Longitudinal Section, 
Disengaged Position'), and re-engaged (sliown in 'lllustrative Drawing of Pat- 
ent in Suit, Engaged Position,' and in 'Sectional View of Defendant's .Macliine, 
Longitudinal Section, Engaged Position') ; a priuting nieclianism coiisisting of 
il type-bar and a type carried tliereon ; a key, properly eonnectcd to tlie print- 
ing mechanism to cause the latter to print ; and a connection betwcen the 
key and the dog-member of the escaiiement for discngaging tlie menibers of 
the escapement. In both machines, wlien the escapement ii-- ;n its disengaged 
jiosition, the pull of the carriage-propelling power is transiintted to the spa- 
cing-dog of the escapement and tends to force tlie same fjut of engagement 
with the rack-member and to restore the engagouieiit of the dctaining-dog with 
the rack-member, tlms restoring the escaiienient to normal position, or, in the 
language of the patent in suit, 're-engaging tlie uornially engaged dog with 
the rack' (Unes 41. 42. page 12). As in both tlic dctcndiiiifs machine and the 
machine of the patent the printing mechanism (i. e., the type-bars) is eonnected 
to the escapement tln-ough the universal bar, key-levcrs. and Connecting wires, 
tlie movement of the escajiement will be comninnicated to the printing mech- 
anism which will be tlms retnrned to normal position, in both cases the pull 
of the mainspring being exerted on the pruiting meinber while the latter is 
Rtill at the printing point, so that the pnVl of the mainspring starts the type- 
bar back to normal jmsition, and in both machines the s))acing-dog in moving 
ont of engagement with a tooth of the rack-member movcs in a direction 
oblique to the direction of movement of that tooth in spacing, and in both ma- 
chines it is during this movement that the carriage-propelling ))ower acts to 
restore the parts. In both machines, moreover, the return of the escape- 
ment to normal position is aided by the escapement retracting spring. marked 
Ce in the 'Illusti'ative Drawing of Patent in Suit.' and as 13a in the 'Sectional 
View of Defendant's Machine, Longitudinal Section.' " 

I think infringement is made out. 

It would serve no good ptirpose to describe the numerous typewriters 
claimed to show anticipation. I hâve examined them ail, and on the 
question of prior use I hâve carefuUy examined the Hammond type- 
writer. In no one of the selected 11 cited as anticipations do we find 
any référence whatever to the invention disclosed in the patent in suit. 
A leading expert on the part of the défendant says on this question: 

"The patents I hâve referred to make no référence to the effect of the car- 
riage-propelling power upon the tinger-key to raise it froni its lowest posi- 
tion; nor to the effect of said power or mainspring in re-engaging the escape- 
ment members." 

The truth is that, until Hillard made his inventiort, and later, em- 
bodied it in the Remint^^ton machine, the value of the principle of thaï 
invention was not realized or recognized. The principle of his inven- 
tion is: 

"The utilization of the carriage-propelling power for the re engagement of 
the memlKn-s of the escaiiement and the return o£ the key and type-bar to nor- 
mal position synchronously with the feed of the carriage." 

Hillard discovered it, Hillard devised means for utilizing it, and Hil- 
lard, having embodied it in a machine, put it into practical opération. 
Quite likely it was more or less involved in many of the prior machines. 

I think the following cases are pertinent in this connection : Tilgh- 
man v. Proctor, 102 U. S. 711, 26 L. Ed. 279 ; Andrews v. Carman, 13 
Blatchf. 323, Fed. Cas. No. 371 ; Pittsburg Réduction Co. v. Cowles, 
etc., Co. (C. C.) 55 Fed. 307; Chase v. Fillebrown (C. C.'l 58 Fed. 377; 
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Clough V. Barker, 106 U. S. 175-176, 1 Sup. Ct. 188, 27 L. Ed. 134; 
Am. Sewage Co. v. Pawtucket, 138 Fed. 823, 71 C. C. A. 177. 
In Tilghman v. Proctor, supra, the court said : 

"\Ve do not regard the accidentai formation of fat acid In Perkin's steam 
cylinder from the tallow introdueed to lubricate the piston (if the scum 
whieh rose on the water issuing Irom tlie éjection pipe was fat acid) as of any 
conséquence in this inquiry. What the process was by which it was generated 
or formed was never fully understood. Those engaged in the art of making 
candies, or in any other art in whieh fat acids are désirable, certainly never 
derived the least hint from this accidentai phenomenou in regard to any prac- 
ticable proeesg for manufacturing such acids." 

"The accidentai effects prodnced in Danjell's water barometer and in Wlal- 
ther's process for purifying fats and oils preparatory to soap-making are of 
the same character. They revealed no process for the manufacture of fat 
acids. If the acids were accidentally and unwittingly produced, whilst the 
operators were in pursuit of other and différent results, without exciting at- 
tention, and without its even being known what was done or how it had been 
done, it w-ould be absurd to say that this was an anticipation of Tilghman's 
discoverj'." 

In Andrews v. Carman, supra, it was said : 

"A chance opération of a principle, unrecognized by any one at the time, 
and from which no information of its existence, and no knowledge of a 
method of its employment, is derived by any one, if proved to liave occurred, 
vvill not be suIBcient to defeat tlie elaim of hini who first discovers the principle. 
and, by putting it to a practical and intelligent use, first makes it available to 
man." 

In Pittsburg Réduction Co. v. Cowles, supra, Judge Taft said: 

"But, suppose it to be a fact that in De Ville's process alumina was dissolved 
In the bath from the anode, and that thereupou It was electrolyzed as in the 
Hall process, It was a mère accident, of which De Ville made no note, and 
which therefore, we may reasonably infer, he did not observe. Accidents of 
this character cannot be relied on as anticipations of a patented process, when 
the operator does not recoguize the means by which the accidentai resuit is 
accomplished, and does not thereafter consciously and purposely adopt such 
means as a process for reaching the resuit." 

I think the complainant entitled to a libéral application of the doctrine 
of équivalents. I find nothing either in the Patent Office records or in 
the patent itself that limits the daims to the précise mechanical means 
described in the spécifications. 

The resuit is that I hold the claims in suit valid, not anticipated, and 
infringed by défendant. There will be a decree for an injunction as 
demanded, and an accounting, with costs. 
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AMERICAN SULPHITE PULP CO. v. DE GRASSE PAPER CO. 

(Circuit Court, N. B. New York. February 12, 1907.) 

Patents— Invention— WooD Pulp Digestees. 

The Russell reissue patent, No. 11,282 (original No. 445,235), for an ini- 
provement in wood pulp digesters wliich consists in applying to the iimer 
surface of the métal shell of sueh a digester a continuons lining or coat 
of adhesive acid-resisting matevial applied in a plastic condition to pro- 
tect the shell from injury by the acid solution used in such digesters is 
void for lack of patentable invention, in view of the prior art, whlch dis- 
closed a similar cernent lining employed for the same purpose in open 
vessels ùsed for heating acid solutions, ail that is claimed by the patentée 
being the discovery that it is equally effective under the increased beat and 
pressure to which it is subjected in pulp digesters, which discovery did 
not constitute Invention. Claim 1, conceding its validity, held not iu- 
fringed. 

Suit in equity to restrain alleged infringement of United States 
letters patent No. 11,282, dated November 1.5, 1892, for pulp-digester, 
and issued to complainant, American Snlphite Pulp Company, as as- 
signée of George F. Russell, who filed his application for reissue June 
24, 1892. 

Howard P. Denison (Frank T. Benner, of counsel), for complainant. 
W. B. Van Allen (J. P. Allds and Henry R. Follett, of counsel), for 
défendant. 

RAY, District Judge. This alleged invention relates, as alleged in 
the spécifications, to improvements in the construction of the vessels 
ordinarily called "digesters," in which wood pulp is manufactured by 
what is known as the "sulphite process." The patentée déclares the 
object to be "to improve the construction of thèse digesters so as to 
prevent their injury by the solution employed." In short, the purpose 
and object of the alleged improvement in construction is to prevent 
injury to the digester itself by the solution employed in digesting the 
pulp contained therein. In other words, to prevent injurions action 
by the solutions on the walls of the digester. 

An analysis of the alleged invention shows as follows: (1) A 
cylindrical outer shell, ordinarily constructed of métal, such as iron, 
Steel, or brass, and which metals are, says the patent, liable to be in- 
juriously afïected by the acid solution employed in digesting the pulp ; 
(2) a continuons lining or coat of acid-resisting material, on the in- 
terior surface of this shell, which is to be applied in a plastic condition ; 
and (3) that this lining or coat is of the nature of a cément, and may 
be composed of any material, or mixture of materials, which are acid- 
resisting and capable of being made plastic and adhesive to the shell 
of the digester and so compact as to prevent the acid solution from 
reaching the iron shell in conséquence of , or because of , the high steam- 
pressure required when the digester is in opération. The patentée 
says that a convenient material for this interior lining or coat is com- 
mercial cément, preferably Portland, made plastic with water, and 
applied with any suitable implement on the interior of the shell, so as 
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to form a continuous covering therefor. The spécifications then sug- 
gest materials othei than Portland cernent for this lining, but "the 
long and short of it is" that a plastic material is to be used and it must 
be so applied as to form a continuous coating, which may varj' in 
thickness ; but the coating must be of some plastic and also acid-resist- 
ing material, capable of being niade, of itself, adhesive to the shell, 
and also so compact, of itself, when applied by a trowel or similar 
means, and by that means "compacted," as to prevent the acid solution 
from reaching the métal shell. The spécifications then state that, un- 
der some circumstances, it will be found in practice that the friction of 
the mass of pulp within the digester is liable to wear away the above- 
described lining. It is then stated that this objectionable feature may 
be remedied by setting an inner lining of tiles upon the "continuous 
lining" of cément "the plasticity and adhesiveness of which may be 
utilized to hold the tiles in place." Also, "In many cases, however, 
the use of this inner lining of tiles will not be found necessary." 

AU thèse matters referred to are stated in the patent in the follow- 
ing language: 

"j\ly invention relates to Improvements in tlie construction of the vessels or- 
dinnrily called 'digesters,' in wliicli wood pulp is manufactured by what is 
kiiowu as the 'sulphite process.' Its object is to improve the construction of 
thèse digesters so as to prevent their injiiry by the solution employed. * * * 
A, reprcsonts the outer shell of the digester. It is ordinarily constnicted of 
HKitiU — sueli as iron, steol, or brass — which is liable to be injurionsly affected 
by the acid solution employed. Upon the interior of the shell of the disester, 
I form a continuous lining or coat, B, of acid-resisting material, applied in a 
plastic condition. This lining or coat is of the nature of a cément, and may be 
composed of any material or mixture of materials which is acid-resisting and 
capable of being mado plastic and adhesive to the shell of the digester and so 
compact as to prevent the acid solution from reaching the iron shell in con- 
se(iuence of the high steam-pressure required in practice. A convenient ma- 
terial for the purpose is commercial cernent, preferabl.v Portland, mnde plastic 
with water and applied witU any suitable implement upon the interior of the 
digester-shell, so as to form a continuous covering therefor. Other cement- 
like materials or mixtures having similar properties or characteristics may 
be used, such as the ordinary ceuient mixtures, sand, and Portland cernent, 
sand, and tar, and the like. The thickness of the cément lining when com- 
pacted as it is by laying on with a trowel will vary more or less according to 
the différent materials used. In practice, I flnd tliat with a lining composed 
of sand and Portland cément a laver of from tliree to five inches snfflces to pre- 
vent the acid from reaching the métal shell. IJnder some circumstances. it will 
be fomid in practice that the friction of the mass of pulp within the digester, 
particularly when of the rotary pattern, is likely to mochanically wear away 
t'ie lining constrtictod as described. This objectionable feature my be rem- 
edied bv setting an inner lining. C. of tiles upon the contintious lining, B. the 
p'asticity and adhesiveness of which may be utilized to hold the tiles in place. 
In many cases, however, the use of this inner lining of tiles will not be found 
necessary." 

It is self-evident that the improvement which is the subject of the 
patent is the use on the interior of the métal shell of "a continuous 
lining or coat of acid-resisting material applied in a plastic condition," 
and that this coating or lining must be composed of substances capable 
of being made plastic and adhesive before application to the shell. 
The object or purpose to be accomplished was, therefore, to prevent 
the acid solution from reaching, or coming in contact withj the shell 
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of the digester, and, by its action thereon, injuring it. The means 
devised or used to accomplish this object or purpose were "a continu- 
ous lining or coat, B, of acid-resisting material" applied to the shell 
in "a plastic condition" and "capable of being made plastic and ad- 
hesive to the shell," and, when necessary, the interior lining of tiles 
to prevent "the friction of the mass of pulp within the digester" from 
"mechanically" wearing "away the lining constructed as described." 
The patent is broad, in that any material having thèse qualities may be 
used, but narrow, in that this lining or coat complète must be "con 
tinuous" and must be composed of materials having the qualities de- 
scribed, viz., "acid-resisting," "adhesive," and "plastic when applied." 
The claims are two in number, and read as foUows : 

"(1) The improved pulp-digester herein described, having an outer shell, A. 
and a continuons lining or coat, B. of cernent, as described, applied to the 
interior of the said shell, for the purpose set forth. 

"(2) The improved puli)-digester herein described. having an outer shell. A, a 
eontinuous lining or coat, B, of cernent, substantially as described. aiiplied to 
the interior of the said shell, and an interior lining of tiles, C, ail substantially 
as set forth." 

The éléments of claim 1 are, first, the outer shell, concerled to be 
old in the prior art; and, second, (a) the continuotis acid-'-esistin'^ 
lining described; (b) such lining applied to the interior of the sb"ll and 
adhering thereto, made a matter of necessity; (c) ail to serve tlie pur- 
poses "set forth." 

The éléments of claim 3 are, first, the pulp-digester doscrilif>^1, hav- 
ing (a) the outer shell; and (b) the eontinuous acid-resisting lining or 
coat of cément applied to the interior of the shell and adhering t'^ere- 
to, made a matter of necessity; and, second, an interior h'ning of tile<; 
as described. Claim 2 adds the élément of "an interior lining of tiles." 

Thèse claims are, of course, limited to a "continuons coating" made 
of "plastic material," when applied, and also "acid-resisting" material. 
But the patent contains other limitations. He expressly says: 

"I am aware of the use heretofore of a digester-lining conijirising a layer or 
coat of masonry or brickwork laid in cément, and make no claim thereto." 

This necessarily excludes ail linings made of stone and brick or tiles 
laid in cernent whether that cément be Portland, or some other, acid- 
resisting, or some other, adhesive, or some other, plastic when applied, 
or otherwise. And it would exclude such a lining of masonry plas- 
tered over on one or both sides with the same cément in which laid 
for such a plastering over of masonry is a common expédient, and bas 
been for centuries. This is a matter of which courts will take notice. 

The patent in suit goes on to say : 

"Such linings I believe to be objectionable, in that they are heavy and re- 
quire in many forms of digester spécial forins of tile or brick to be constructed 
to fit varions portions of the digester-sliell, espeeially around openings, &c. 
Furtherniore, they are expensive by reason of requiring to be laid with great 
(•are and skill to prevent détective joints through which leakage may take 
place. On the otlïer hand, in a digester emDodying my improvements the lin- 
ing may be applied rapidly and easily, and may be composed of material not 
necessarily expensive. Again, it bas been customary to supplément the brick 
or tile linings heretofore in use with a lining of sheet lead interposed between 
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the brick or tile liniiig and the digester-shell. This f eature may be entirely 
dispensed with wliere my impi'ovement is adoiJted. 

"I meaii to be understood that the digester-linings comprising a layer or 
coat of masonry or brickwork laid in cernent, to wbicli I liave just ret'erred, 
bave alwaya been, so far as I know, supplemented by a liniug of sheet lead 
interposed between tbe brick or tile linlng and the digester-shell. Tbe con- 
struction I refer to as old is that shown and described in the United States 
letters patent to Mitscherlich, No. 284,319, dated September 4, 1883, in which 
the digester-shell is proteeted from the acid solution by a sheet-lead lining, and 
the only apparent use of the briclc or tile lining in addition to the lead lining is 
to protect the latter from extrême high températures. 

"I am also aware of the United States patent to Reynolds, No. 423,531, dated 
Mardi 18, 1890, which describes a digester having a métal shell and an interior 
structure of bricli with leaded joints, a 'fluid-chamber' or space lieing left be- 
tween the shell and the brick structure. The patent contemplâtes the filling 
of this chamber with fluid — such as air, water, or steam under pressure — in 
excess of that employed in digesting the pulp, so as thereby to prevent the 
bricli structure from disintegration under pressure from within outward. It 
also States that the inner surface of the shell may be coated with a paste of 
red lead, and tlius proteeted against possible injury by acid leaking through 
the brickwork. Such a structure I consider merely a modification of the 
Mitscherlich by the addition thereto of the pressure-chamber, the lead paste 
of Reynolds being the équivalent of fhe lead sheet of Mitscherlich. 

"I am aware that cernent linings hâve been employed in varions open ves- 
sels used for heating acid solutions ; but in such open vessels the température 
never exeeeds 212°. ]n digesting wood pulp by tbe sulphite process, tlie con- 
tents of the digester are under very high steam pressure, sometimes as mucli 
as 300 pounds to the square inch, and I belleve it to liave been unknown until 
denionstrated by me that a cernent lining would stop the passage of the acid 
solution to the digester-shell, notwithstanding this high pressure and tempéra- 
ture." 

It will be noted that lie states, in substance and effect, that in the prior 
art brickwork or masonry linings laid in cernent are common, not 
btiilt directly against the shell, but having in<-erposed between them and 
the shell linings of sheet lead. This lead lining was to prevent injury 
to the shell by preventing the acids contained in the pulp solution 
from reaching it. This lead would not, probably, adhère to the shell. 
But that fact is imraaterial as it would retain its place held by the 
shell on the one side, and the masonry lining on the other. Hence, 
in the patent in suit, so far as claim 2 is concerned, which has the 
masonry or tile lining in addition to the coating of acid-resisting mate- 
rial, we hâve a mère substitution in the patent in suit of an acid-resist- 
ing adhesive cément coating, plastic when applied, for the acid-resisting 
lead coating or lining, not necessarily adhesive to the shell, of the prior 
art. It is true that the patentée says the use of the brick or masonry 
in addition to the lead lining was to protect the latter from excessive 
high températures while his use of the tile or masonry lining, in addi- 
tion to the lining of acid-resisting material, is to prevent wear of the 
latter by the friction of the mass of pulp in the digester. But, later 
in the spécifications, the patent speaks of this great heat and pressure, 
and, taking the spécifications altogether, they ascribe to the cément 
lining precisely the same function or office performed by the lead 
lining of the prior art. The prior art also had, and this is stated in 
the patent in suit, the métal shell and an interior lining of brick with 
leaded joints and a fluid space or chamber between it and the shell. 
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filled with air, water, or steam under pressure. This, says the paten- 
tée, was to prevent disintegration of the brick lining under pressure 
from within outward. In fact, it was also to prevent injury to the 
shell by keeping the acid from it. 

But the patent in suit also says, referring to tlie prior art, Reynolds 
patent of March 18, 1890, No. 423,531 : 

"It [the prior patent] also states tbat tlie inner surface of tbe shcll may be 
coatod witb a paste of red lead, and tbus pi'oteeted against possible injury by 
acid leaking through tbe briclîwork." 

The patentée of the patent in suit also says: 

"Sucb a structure I consider merely a niodiflcation of the Mitscherlich [a 
prior patent] by the addition thereto of the pressure cbamber, the lead paste 
of Reynolds bcing the équivalent of tbe lead sheet of llitscberlicb." 

But the continuons sheet of sheet lead acid-resisting lining of Mit- 
scherlich was to prevent injury to the digester by the solution em- 
ployed; that is, to prevent the acid of the solution from reaching the 
shell. The object of the Reynolds patent in using bis continuous 
coating of a paste of red lead, which is plastic when applied, and also 
adhesive and acid-iesisting, and applying it in a continuous coating 
on and to the inner side of the digester shell, was precisely the same ; 
that is, to prevent injury to the digester, the shell thereof, by the acids 
in the solution employed and contained in the mass of pulp. The 
patent in suit so states. And this is the précise object and purpose of 
the patent in suit. The object and purpose of each of the two patents 
referred to in the patent in suit, and which show the prior art, and of 
the patent in suit are precisely the same. So far as claim 2 of the 
patent in suit is concerned, the only différence between it and the 
Reynolds patent is that Reynolds used a coating or lining of red lead, 
a plastic material, adhesive and plastic when applied, and also acid- 
resisting, to prevent injury to the shell, by keeping the acids contained 
in the mass of pulp being digested, from such shell ; while the Russell 
patent in suit uses "any material or mixture of materials which are 
acid-resisting and capable of being made plastic and adhesive to the 
shell of the digester, and so compact as to prevent the acid solution 
from reaching the iron shell in conséquence of the high steam pressure 
required in practice." Reynolds used red lead which answered ail of 
thèse conditions. He used the interior lining of masonry also. The 
patent in suit, in claim 1, does not specify the masonry lining, but 
claim 2 does. The patent in suit is a mère extension of the Reynolds 
patent by including, not additional means of a new nature, action, or 
composition, or new means operating differently, but means of the same 
composition having the same qualifies operating in the same way, and 
which will answer the same purpose, produce the same resuit, or attain 
the same object. In short his entire conception of means to attain a well- 
knovi^n and desired resuit is not that an adhesive, plastic (when applied), 
acid-resisting material will attain that resuit under pressure and high 
température, for this he well knew as the prior art, which he in fact 
knew, taught him that ; but that if one plastic, adhesive and acid-resist- 
ing material would do it any other would. Hence he tried and found that 
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Portiand cernent would do the work, and that any cement-like materîal 
having the necessary properties wovdd. This everybody having prac- 
tical common sensé and any knowledge on the subject well knew. 
The prior art in digesters of this class taught that a firm, plastic 
(when apphed), acid-resisting, cement-Hke and adhesive material, 
applied as a continuous coating to the interior of the shell of the di- 
gester, woukl prevent the acid from acting injuriously thereon. The 
patentée may hâve foiind some new substance possessing the required 
qualities, but his patent is not for such a discovery. That is not what 
he claims. 

Was it invention to do this? Russell is not the author of the con- 
ception that such a material applied to the interior of the shel] of a 
digester under high température and pressure will prevent injury to 
the digester or shell, but his predecessor in the art, Reynolds, was. 
And more, Reynolds put his conception to practical and successful 
use in a digester of this description under the conditions named. 
Thèse substances suggested by the patent in suit for forming the lin- 
ing are of the same kind and quality, and possess the same attributes 
or chemical qualities, so far as necessary for the use designed, as did 
the substance used by Reynolds. But more than this the patent says 
as already quoted: 

"I am awfu'e tliat cernent lininss hâve been employed in varions open ves- 
sels used for heating acid solutions; but in such open vessels the température 
never exceeds 212°. In digesting wood pulp by tlie sulphite process tlie con- 
tents of the digester are under very high steam pressiu'e, sometimes as mucli 
as one hundred pounds to the square inch, and I beiieve it to liave been lui- 
known until denionstrated by me that a cernent lining would stop the passage 
of the acid solution to the digester shell, notwithstanding this high pressure 
and température." 

Hère is a statement in express terms that the prior art shows the 
use of cément linings for the same purpose in open vessels, and their 
well known adaptability and utility therein are admitted, but, he says, 
in such prior use the température did not exceed 212 degrees, where- 
as, in digesters for digesting wood pulp by the sulphite process, the 
contents are under a steam pressure sometimes as high as 100 pounds 
to the square inch. Then he says, and hère if anywhere, is the con- 
ception : 

"I beiieve it to hâve been unlcnown until denionstrated by me tliat a cernent 
lining would stop the passage of tlie acid solution to the digester shell uot- 
witlistanding the high pressure and température." 

This is a confession or concession that the prior art taught, as was 
the fact, that cément linings under some pressure, and at a température 
of 212 degrees, would stop the passage of the acid solution to the 
digester shell, and hence a concession that the prior art taught the 
utility and adaptability and efficiency of cément linings for preventing 
the acids in wood-pulp digester solutions from reaching the shells. 
Ail the Russell patent claims is the discovery that such linings were 
in fact efficient in closed vessels under a high steam pressure and 
température. In view of the prior art with which he is presumed to 
hâve been familiar, and with which he confesses himself to hâve been 
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conversant, ail he had to do was to try. It was simply a test of how 
much heat and pressure it would reqtiire to force thèse acids through 
such cernent linings. It was net a new conception or conception of 
new means, neither was it the use of new means, nor was it the use of 
old means in a new way to produce the desired resuit or a new resuit, 
or the old resuit in a better way. It was simply the use of old means 
in the old way to produce the old resuit, but under différent not new 
conditions — conditions which differed in degree only. Any person 
skilled in the art possessing ordinary skill therein, would hâve appre- 
hended and discovered ail that the patent discloses. It would hâve 
occurred to any one that such was probably the fact, and nierely test- 
ing was the proof and the resuit of the test constituted the discovery. 
No new quality or function in cément linings of this description was 
discovered or disclosed. There is no new adaptation, not even a use 
in a new place or under new conditions except as the conditions vary 
in pressure and température. Was this patentable invention? 

I hâve studied with care and industry the cases where the validity 
of this patent in suit has been in question, and decided in the affirmative, 
but am unable to agrée with the conclusions reached. They are, to m\- 
mind, based on the unfounded assumption that Russell discovered that 
cementitious linings would resist the acids contained in wood pulp 
when undergoing the digestive process under high pressure and tempér- 
ature, and conceived the idea of a continuons coating of acid-resisting 
material, or that he conceived the idea of a continuons coating of acid- 
resisting cementitious material as a substitute for the prior lead lining 
used in the same place for the same purpose. 

In American Sulphite Pulp Co. v. Howland Falls Pulp Ce, 80 
Fed. 395, 399, 25 C. C. A. 500, the Circuit Court of Appeals, First 
Circuit, reversing Judge Putnam, said that Russell "conceived the idea 
of a seamless, homogeneous lining, to be composed of matériels from 
wdiich brick, tile, and artificial stone are made, which should be acid- 
resisting, and so far adhesive that it would attach to the shell and be- 
come a part of the structural formation, and so far cohesive, expansive, 
and résilient as to respond to the expensive and retractive force of the 
iron shell when subjected to the varying conditions of heat and cold. 
as was necessary in the process of cooking and curing the wood." 
This patent in suit shows on its face that he did nothing of the sort. 
He not only confesses therein that he did not, but, as stated, expressly 
says that what he has discovered is that thèse old and well-known 
cementitious acid-resisting linings will resist and prevent ("stop the 
passage" to use his own lansruaçe) the pénétration "of the acid solu- 
tion to the digester .shell notwithstandinsï this high pressure and tempér- 
ature" which he has described as existing in a digester, where the 
sulphite process is used, and which is much greater than the température 
and pressure in the cementitious lined open vessels where thèse same 
cementitious linings had been commonly used for the same purpose and 
under the same conditions except as to deçree of heat and pressure. 
There fore, as stated, ail he prétends to claim is the discovery that such 
cementitious linings had a greater acid-resisting power than the prior 
art had practically disclosed. It was not the conception or d'scovsry 
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of a function or quality but the mère démonstration by experiment 
that cementitious lining had this greater power of résistance to acid- 
When he conceded in his patent tiiat cernent linings had been em- 
ployed in varions open vessels used for heating acid solutions vve may 
assume they were continuons, homogeneous and adhesive, and there- 
fore when applied "a part of the structural formation" as the lining 
would be homogeneous unless two or more kinds of cément were used 
in the same lining which is extremely improbable, and nothing of the 
kind is suggested, and he knew they were adhesive, for such is the 
very nature of cément, and it is not probable a cément hning was used 
which was not adhesive in the vessels referred to by him, and Russell 
did not suggest even that his cément linings were différent in construc- 
tion, material, mixture, quality, adhesiveness, or mode of construc- 
tion, from those of the prior art. He did, as stated, point out différen- 
ces, not of construction, etc., as he claimed none, but in the pressure and 
beat to which the cernent linings of the prior art would be subjected 
when used in pulp digesters using the sulphite process. The Circuit 
Court of Appeals, First Circuit, in the case cited evidently had the idea 
that the patent in suit is for a process when in fact it is nothing of the 
kind. See page 407, 80 Fed. (25 C. C. A. 500). It is a patent for a 
structure made of certain materials put together in a certain way 
to serve a certain purpose. Russell, in this patent, says nothing about a 
discovery of resiliency, or expansion and contraction, in thèse cément 
linings when exposed to beat and cold. Everybody knew cément lin- 
ings possessed thèse qualities, and in effect Russell states as much for 
he says they had been employed in varions open vessels used for heat- 
ing acid solutions, and he, of course, knew that thèse vessels were 
sometimes hot and sometimes cold, and he makes no suggestion that 
the cément linings when used under such conditions cracked or failed 
to respond to the expansion and contraction of the vessels to which 
applied and in which used. The idea of means for applying thèse 
cément linings to the interior of the digester was not new or novel in 
any sensé. Being plastic and adhesive, the material, or cernent, was 
simply plastered, or spread on in the usual way, the mode used by 
plasterers for the last 500 years or more, and there is no suggestion of 
any new, novel, or improved method of applying it. Russell suggests 
that the thickness of the coat will vary, depending on the size of the 
digester and the quantity of material contained therein, etc. 

I hâve considered the later case involving the validity of this patent 
decided by Judge Putnam on application for a preliminary injunction 
(American Sulphite Pulp Co. v. Burgess Sulphite Fibre Co. [C. C] 
103 Fed. 975), where he felt compelled to follow the Circuit Court of 
Appeals of his own Circuit, but at the same time he frankly confessed 
his views as to the validity of the second claim of the patent in suit 
hère, saying: "I say this without undertaking to hold that the second 
claim has any validity, because I do not think it has." In this con- 
clusion the learned judge was clearly correct whether we consider the 
patent one for a process or for a mare construction. If the Russell 
patent be one for a process, as susfgested by the Circuit Court of Ap- 
peals, First Circuit, in the case cited, then it is for plastering or covering 
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the interior wall of the shell with an adhesive cementitious acid-resisting 
substance without seams or joints forming thereby a coating or lining 
of such thickness as to withstand the acids of the pulp when in process 
of digestion. This is supplemented in daim 3 by the masonry wall 
concededly old in the prier art. For the reasons stated, this process was 
old or patent to any one skilled in the art, as plastered or cernent coated 
cistern walls, rooms in houses and vessels used for heating acid solu- 
tions were familiar or well known. Acid-resisting cernent linings 
were the ones used in the vessels for heating acid solutions, hence there 
was no novel conception in their use. If there was any new conception, 
it was that such a lining (old), in the new situation; that is, in a pulp 
digester where the sulphite process was used, and under the increased 
heat and pressure incident to such situation, would efficiently perform 
the same function it had performed in the open vessels used for heating 
acid solutions. That function or office was to resist the penetrative 
efifect of such acids. But that such a lining in such a digester would 
do this was plainly suggested by the use thereof in the open vessels 
used for heating acid solutions, and it was only a question of how much 
heat and pressure the cernent lining would stand, and stiU efficiently 
resist the penetrative power of the acids in the solution. In the opinion 
of this court, it was not patentable invention to make tests in a digester 
and ascertain what the fact in this regard was. 

There is no possible resemblance between this case and the Téléphone 
Cases, 126 U. S. 3, 8 Sup. Ct. 778, 31 L. Ed. 863. We might as well say 
that Bell having discovered the art or process of transferring to, or 
impressing upon, a continuons current of electricity in a closed circuit, 
by gradually changing its intensity, the vibrations of air produced by the 
human voice in articulate speech, in a way to cause the speech to be 
carried to and received by a listener at a distance on the line of the 
current, and this being familiar and well known in the art, one who, 
by mère experiment with Bell's discovery and appliances or apparatus 
disclosed and pointed out in bis patent, ascertains that such speech, 
under somewhat différent surroundings, but still the same in principle 
and substance, varying only in degree, will be carried to and received 
by a listener at a still greater distance than Bell had actually caused it to 
be done, or thought it could be done, is an inventer, and entitled to a 
patent for his discovery and on the appliances used and pointed out by 
Bell, in case he should substitute or add more materials, metals, or sub- 
stances of the same kind and quality than Bell actually mentioned, of 
which his appliances could be made, Bell not having limited himself as 
to the materials of which his instrumentalities should be constructed, 
and the increased distance to which such speech may be carried not be- 
ing due to such substitution or addition of material. This would 
be the mère discovery by experiment or use that a given instrumentality 
will do more work or produce better efîfects of the same kind than the 
inventer suppesed. To my mind such a discovery is not patentable in- 
vention. 

In Du Bois V. Kirk, 158 U. S. 58, 15 Sup. Ct. 729, 39 L. Ed. 895, 
it was decided that the application o£ an old device to meet a novel 
exigency and to subserve a new purpose was a useful improvement, 
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and patentable. But hère there was no novel exigency. It was an oîd 
proposition, and well known, that the shell of a digester should be 
protected from the injurions effects of the acids contained in the mass of 
pulp and ail that was wanted was a lining that would do this. The old 
cernent linings were not put to a new use, but to a use in a new or 
différent place. The old cernent linings were not made to subserve or 
accomplish a new purpose, but only the old purpose for which employed 
in the open vessels used for heating acid solutions, that of preventing 
the acids from reaching to and injuring the shell. 

In Western Electric Company v. La Rue, 139 U. S. 601-606, 11 Sup. 
Ct. 670, 35 L. Ed. 294, it is decided that: 

"While the promotion of an old device, such, for Instance, as a torsional 
spring, to a new sphère of action, in wliieti it perforais a new function, In- 
volves invention, ttie transfer or adaptation of the same device to a simllar 
spliere of action, where it performs substantially the same function, does not 
Involve invention." 

So, hère, the transfer or promotion of the cernent linings of the priof 
art was from the open vessels used for heating acid solutions, where the 
office or function was to keep the acids from the shells of the vessels 
employed, to digesters or vessels used for heating acid solutions, a 
similar sphère of action, and there they perform precisely the same 
office and function. The same resuit is sought and obtained. Not every 
improvement in an article or process is invention. The improvement 
must be the prodnct of original conception. Pearce v. Mulford, 102 
U. S. 112-118, 26 Iv. Ed. 93 ; Slawson v. Grand Street Railroad, 107 
U. S. 649, 2 Sup. Ct. 663, 27 L. Ed. 576; Munson v. N. Y. City, 124 
U. S. 606, 8 Sup. Ct. 622, 31 E. Ed. 586. 

In Smith V. Nichols, 21 Wall. (U. S.) 112, 118, 119, 22 L. Ed. 566 
quoted and approved in Burt v. Evory, 133 U. S. 349, 358, 10 Sup. Ct 
394, 33 L. Ed. 647, it was expressly decided that : 

"A mère carrylng forward, a new or more extended application of the orig- 
inal thought. a change only in form, proportions or degree, the substitution 
of équivalents doing substantially the same thing In the same way, by sub- 
stantially tlje same means, with better results, Is not such Invention as wlll 
Bustain a patent" 

Hère we hâve but a mère carrying forward, a new or more extended 
application of the conception of the Reynolds patent in using red lead 
to prevent the acids from reaching the shell and of the conception of 
the employment of cément linings in open vessels used for heating acid 
solutions to prevent the acids from reaching and injuring the shells of 
such vessels, to digesters. There is merely a chiiige of degree in the 
work to be done by the cément linings but the function is the same ; the 
application is the same ; the resuit is the same. 

We now come to the question of infringement, assuming that claim 
1 of the patent in suit is valid ; but I do not think it is. In American 
Sulphite Pulp Co. V. Howland Falls Pulp Co., 80 Fed. 395, 406, 407, 
410, 25 C. C. A. 500 the Circuit Court of Appeals, first Circuit, ex- 

Ïressed its idea as to what was covered by and protected by the patent, 
hat court said, when it came to the statement of what the patent 
covered: 
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"In our opinion, the patent Is valid, and protection should be commensurate 
witli the invention stated in the claims and the diseovery and proeess described 
in the spécification ; and in our view the patent covers liomogeneouK structural 
linings composed of adhesive, acid-resisting materials in the nature of ce- 
rnent, which posscss the required qualities described in the spécification." 

In short, to infringe the défendant must use a homogeneous struct- 
ural lining composed of adhesive, acid-resisting materials in the nature 
of cément which possess the following qualities, viz. : 

"Acid-resisting and capable of being made plastic and adhesive to the sliell 
of the digester. and so compact as to prevent the acid solution from reaching 
the iron shell in conséquence of the high steaui-pressure required in practice." 

What is meant by a "structural lining" is stated at pages 406 and 
407, of 80 Fed. (25 C. C. A. 500) viz. : 

"Thus, it would seem to he clear that the inventor intended to cover acid- 
resisting cementitious rnixtiires, which could be applied in jjlastic condition, 
whicli would adhère to the outer shell, beconie a part of it, and so compactly 
form and harden under the pressure and proeess of application which lie de- 
scrilied as to prevent tlie acid from reaching the iron ; and while describing 
commercial cément as a convenient material, and while he oxi)ressed a préf- 
érence for Portland cernent made i)lastic with water, as to otlior cementitious 
mixtures he lett the acid-resisting and adhesive qualities to be ascertained by 
the practieal chemlst, or other 'person skilled in the art or science to which 
it' appertained." 

And in American Sulphite Pulp Co. v. Burgess Sulphite Fibre Co. 
(C. C.) 103 Fed. 975, 982, Judge Putnam, with the patent and holding 
of the Circuit Court of Appeals before him, said : 

"Without undertaking to go at length into the nature of the lining of tlie 
tentli digester. and reserving my views about that until a final hearing, ail 
I necd S!iy with référence to it is that it involves too much doubt on the ques- 
tion of infringement to justify me in issuing an injunction against it. The 
points of doubt are: First. Wbether, after ail. the real substance of tliis 
construction is not that described by the respondents as a purely, bona flde, 
composite lining. If it is a purely. bona flde. comnosite lining, fairly s/) 
termed. it certainly does not come within the claims of the patent in suit, he- 
oausp the verv essence and gist of those claims is that lîussell was able to gct 
rid of everything exccpt the shell of the digester and the lining of cernent. 
That is the very pith of his invention. Second. I liave doubts whether this di- 
gester really shows anything more tlian is shown by the l'ierrcdon patent — lava 
bricks laid in a heavy course of cément: and what is sliown in that patent the 
publie lias the right to use, indepondently of any question wbether Pierredon 
snw ail the advantage coniing from having a heavy cément course under his 
lava bricks." 

That is the pith of the invention and the gist of the claùns is the 
structural lining of acid-resisting cernent adhesive to the shell. And 
this is emphasized by the patent itself which says: 

"^riie thickness of the cément lining whcn conipacted as it is by layini on 
with a trowel will vary more or less according to the différent materials nsed." 

And it is to be applied in a plas+ic condition and with a trowel nr 
similar instrument as just seen. Hence, if this is a proeess patent this 
application is made an essential part of the proeess, for the shell is to 
hâve "a continuons lining or coat, B, of cément, as described, applied 
to the interior of the said shell." And applied means applied substan- 
tially in the mode and manner described so as to be not only adhesive 
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to the sheli but "compactée! as it is by laying on with a trowel" and 
hence the compacting is an essential part of the process described and 
claimed. And "compacted" means "closely and firmly united, as the 
parts or particles of solid bodies ; having the parts or partides pressed 
or packed together; sohd, dense." Cent. Dict. "Compact" means 
"To thrust, drive, pack, or press closely together." Something must 
be donc to this cément when applied to compact it, press it together. 
This is essential to the process, and made so by the claims and spécifica- 
tions which must be read together. 

Wliat has défendant donc? It has lined its digesters in the foUow- 
ing manner: First. It raises a section of brick or tile wall a few 
inches distant from the shell of the digester laid in cément mortar, using 
Portland, or any other acid-resisting cément suitable for the purpose 
and also using acid-resisting brick or tile. Second. Back of this, and 
between the wall and shell, it peurs in grout, or a thick liquid com- 
posed of fluid and acid-resisting cément dissolved, until the space is 
nearly filled. Third. It then presses down into this liquid mass of 
grout as many brick or pièces of brick as it can, the one on top of 
another and which may or may not touch the shell in places. Fourth. 
It then raises another section of wall on top of the first, and then pours 
in grout as before, and then presses into this brick as before. This 
opération is repeated until the top of the digester is reached. In the 
end, it has a composite grouted brick wall composed of brick and 
cernent adjacent and contiguous to the shell of the digester. The 
cernent grout hardens, as is well known, and as always has been 
known it will do, and adhères to the shell as from its very nature it 
will and must, but nothing is donc by défendant to make it adhère or 
to compact it. It is not applied with a trowel or any other instru- 
ment or compacted or pressed together in any way or manner. It is 
simply left to harden, as in its very nature it will without any pressure 
or compression whatever. This is a mère filling in of the space, old 
in the art (Reynolds patent), between the brick or masonry wall, old 
in the art (Mitscherlich patent) with grout or liquid cément and brick 
'or tile. It is not the process of the patent in suit. It is not the struc- 
ture of the patent in suit. It is the use of the old brick wall which, 
old in the art, he had the right to use, and of grout composed of acid- 
resisting cément, which old in this, or in similar and analogous arts, 
he had the right to use, for filling the open space described in the 
patent in suit as existing in the prier art, in place and stead of filling 
such space wi+h fluid, such as air, water, or steam under pressure, 
as it had a perfect right to do. Grout composed of water and cernent, 
old in the art, is a fluid. Ail fluids hâve more or less of solids, and 
this patent gives complainant no monopoly of brick walls, or of grout 
or its use, or composite walls in making digester linings. It may 
be that this wall does as well as complainant's lining; that it serves 
the same purpose in a digester. that of protecting the shell from the 
acids but it is not the équivalent of the method or process or structure 
described in complainant's patent. Even if between the brick and 
shell there may be found a continuons, homogeneous body of cément, 
it is incident to the construction of a grouted wall of masonry familiar 
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în the art for centuries. Such body of cernent, if found, îs not "ap- 
plied" to the shell, nor is it "compacted" in any mode or manner. 
With similar conditions existing, and a similar lining before him, Judge 
Putnam refused a preliminary injunction. I coincide with his views 
as to infringement and hold, first, that the claims of the patent in suit 
in view of the prior art fail to disclose patentable invention; and, 
second, that conceding claim 1 to be valid no infringement by défend- 
ant has been shown. Again, defendant's method, mode, or process 
of construction is clearly differentiated from complainant's ; and, as 
Russell was, in any event, a mère improver, not a pioneer, the charge 
of infringement is not sustained. Cimiotti Unhairing Co. v. American 
Fur Refining Co., 198 U. S. 399, 414, 25 Sup. Ct. 697, 49 L. Ed. 1100 ; 
Kokomo Fence Machine Co. v. Kitselman, 189 U. S. 8, 23 Sup. Ct. 
531, 47 L,. Ed. 689; Computing Scale Co. of America v. Automatic 
Scale Co. (Feb. 25, 1907) 204 U. S. 609, 27 Sup. Ct. 307, 51 L,. 
Ed. — . 
There will be a decree dismissing the bill of complaint, with costs. 



BARNES V. LINGO. 
(Circuit Court, B. D. Pennsylvanla. February 15, 1907.J 

No. 28. 

1. Patents— Invention— Clothes Dbtin» Machine. 

ïlie Barnes patents, Nos. 684,7T6 aBd 684,778, for a clothes drier and 
a clothes drying machine, respectively — the second being for improve- 
ments on the machine of the first — cover a true combination and disclose 
Invention; the devices used, while old. and each performing Us old func- 
tlon, belnf so combined that. by their co-operative action, a greatly im- 
proved resuit Is produced. Both also lield infringed. 

2. Same— Construction of Claims. 

The fact that the spécification of a patent, In descrlblng the Invention, 
describes a devlce whlch is, in fact entirely useless so far as contrihnting 
to the result Is concemed, does not restrict the claims to a combination 
Including snch devlce as an élément where it is not mentloned therein. 

In Equity. 

Frank S. Busser and George J. Harding, for complainant. 
Walter C. Pusey, for respondent. 

HOLLAND, District Judge. William M. Barnes brought this suit 
against John Ungo for the infringement of letters patent Nos. 684,776 
and 684,778, both issued to Barnes October 22, 1901, for respectively a 
clothes drier and clothes drying machine. AU the 10 claims of the 
first, and claims 1 lo 17 inclusive and 21 and 24 of the second patent, 
are involved. The second of thèse patents relates to certain improve- 
ments upon the first, and both patents are used in the construction of 
a complète clothes drier as now manufactured by Barnes. The de- 
fendant has in his possession, and is using, a clothes drying machine 
which is identical in construction with those manufactured by the 
complainant, in accordance with the claims of the patents in question. 
As matters of défense, the défendant avers that ail said claims are in- 
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valid, first, because their subject matters are anticipated by structures 
of the prior art; secondly, they involve no invention as combinations, 
but are mère aggregations of old devices ; and, thirdly, that defendant's 
drier is net an infringement of said claims. 

Prior to July 1900, the method of drying clothes in drying rooms 
was very unsatisfactory. There were two types of drying rooms used 
by laundrymen. One known at the "Henrici room," provided with 
steam heating coils distributed upon the floor of the room. The room 
was provided with a number of racks or drawers having roUers run- 
ning upon tracks on the top of the room, the tracks extending beyond 
the front of the room. The racks or drawers were moved by hand 
on the tracks in and out of the room, and, when in the room, the outer 
ends formed or closed the front thereof. The racks were pulled out 
of the room and clothes to be dried hung thereon, and were then pushed 
back and remained there until the clothes were dried, when the racks 
were again pulled out by hand and dried goods removed and others 
to be dried hung thereon. This room was in use for many years, but 
was defective in that the heating coils being on the floor, garments 
dropping from the rack were burned and soiled. The whole opération 
being manual, required ail the time of the operator to put on and take 
off the goods and to détermine the duration they were to remain in 
the drying room. The process was consequently very slow. 

There was also in use what was known as the "Hurricane room," 
which is provided with heating coils on the sides only, and an upright 
section in the centre of the room, and a fan on the ceiling forcing the 
air downward. In this room, as in the previous room, racks were 
used to support the goods, which racks were either supported by 
wheels traveling upon overhead tracks or supported upon trucks, 
the wheels of which run upon tracks on the floor of the room. This 
room increased the beat, and thus shortened the drying opération. 
The whole opération, however, in placing and removing the goods and 
drawing the racks in and out of the room was manual. The drying 
was more rapid than in the Henrici room, but the evenness of drying 
of that room was lost, and goods in différent parts of the Hurricane 
room dried with différent degrees of speed; those nearest the coils 
drying the faster. An attendant was necessary at ail times to watch 
the drying in order to prevent discolorations from overdrying, and 
frequently the bars of the racks near the heating coils were not used, 
thus lowering the capacity of the room. The process of drying clothes 
in thèse rooms was slow and unsatisfactory. Laundrymen were en- 
deavoring to improve the method of doing this work, and at their con- 
ventions the matter of improvement in drying rooms was a subject of 
mucli discussion by them. Barnes, by a combination of old devices, 
succeeded in solving the problem and furnished a drying room with 
none of the defects of those previously used. He combined the uni- 
formity of drying of the Henrici room without its slowness, with 
the rapidity of drying of the Hurricane room without its nonuniformi- 
ty of drying. The capacity of the room was increased, with no 
danger of burnt or soiled garments or discolorations, and finally an 
automatic drying room was obtained, one in the opération of which 
no attendant was required except to place the goods upon the pins. 
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I find from the évidence that the dryins^ machine in the possession 
and used by the défendant is a device such as is covered by the first 
six claims of patent No. 684,776, with tlie improvement described in 
complainant's patent No. 684,778. 

A drying room, in accordance with the patent No. 084,776, as im- 
proved by patent No. 684,778, is a closed room about 6J^ feet long, 
3^ feet wide, and 6j4 feet high, through which the clothes are slowly 
carried by an endless conveyor arranged on edge ; that is, having the 
Hnks vertically disposed, so that there is room to give the conveyor 
a ntimber of turns in the room, and allow the garments to take a 
serpentine course in their travel through the upper part of the room. 
The clothes are hung by an attendant upon the conveyor at the outside 
of the room, near an opening into the room, and after traversing the 
room are automatically stripped from the conveyor by a stripping 
mechanism, as they pass eut through an opening on the opposite side 
of the front of the room. The clothes are dried in the room with 
rapidity, because there is placed therein a number of steam-heating 
coils, ail of which are placed along the sides of the room adjacent to 
the walls thereof, and below the conveyor referred to, while above the 
conveyor is a circular fan about two feet in diameter, belted to an out- 
side source of power, and so arranged that, when in opération, it 
drives the air downwardly in the room through the garments as they 
take their sinuous course through the room. 

The conveyor is constructed as follows : A number of straight 
tracks arranged parallel to each other in the room and forming a loop 
on the outside of the room, are suitably supported and receive rollers, 
carried on the upper ends of arms, which arms carry links of a con- 
tinuons chain, from which dépend short arms carrying a horizontal pin 
on each side. The support of the conveyor is made continuons by 
sprocket wheels, which engage the conveyor chain from one section 
of straight track to the next; the sprocket wheel beinsf in a lower 
plane than the track, as clearly shown in the drawings. Thus the con- 
veyor is at ail times supported, and it is, because of its being on ed^e, 
disposed in a minimum of space, and that it can make so great num- 
ber of turns backward and forward within the room. The conve)'or 
is continuously driven by the sprocket wheel, which is carried by a 
vertical shaft extending upwardly through the room and operated 
through suitable power-transmitting connections, descril)cd in the pat- 
ent, from any suitable source of power. Thus a continuous line of 
garments pass through ail parts of the room several times at a constant 
and uniform level, and each receives the same treatment as to the 
degree of beat, and none are exposed too long to the direct radiation 
from the heating coils causing discoloration. 

This improved room is claimed in varying language in patent No. 
684,776 in claims from 1 to 6 inclusive. The last is as follows: 

"The combination, with a dryins; room, provider! with heatinp; co'ls on tho 
sides only of the lower portion of said rcKjra, of a conveyor traversing said 
room above said heatinjr coils and at snbstantially the same linel throiudiouf. 
and an air circnlating device in said room above said conveyor and substan- 
tially central of the drying room ; said circulating device driving the air in 
said room downward." 
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Claims 7 to 10 inclusive relate more particularly to the stripping 
device, and patent No. 684,778 is an improvement on the stripper. It 
is as follows : 

First. Instead of the cams of the first patent, a stripping devise is 
used, comprising two stripping arms attached at their rear ends to 
horizontal brackets projecting out from the tubular guideway, and ex- 
tending from said brackets forwardly and downwardly belovv the level 
of the horizontal pins upon which the goods are carried, and also con- 
verging inwardly towards the axis of the conveyor until, in the pre- 
ferred form, they are secured together. By this means one of the 
arms serves to brace the other to form an adequately stiff and effective 
stripping device. This improvement is claimed in varying language 
in claims 1, 2, 3, 4, 9, 10, 11, 13, and 34; and following is claim 10: 

"In a drler, in combination with the conveyor-chain having projecting pins 
thereon for carrying tlie goods to be dried and a traclî guideway on wliicli 
said cliain is supported, of a hanger, fonvardly extending arms secured to and 
projecting downward from said hanger, said arms converging toward each other 
to a point beneath the conveyor the converging ends of said arms boing se- 
cured together substantially midvi'ay of the conveyor, the arms diverging out- 
wardly beyond the end of the pins." 

Second. In order to insure the strippers being at the proper level, 
and to bring the strippers to the proper level for différent conditions 
of opération, the attachment of the stripping arms at their rear ends 
to the horizontal brackets is vertically adjustable. This improvement 
is claimed in varying language in claims 13, 14, 15, and 16 in suit. 
Claim 16 is as follows : 

"In a drier, in combination with the conveyor chain having projecting pins 
tliereon for carrying the goods to be dried and a tract: guideway on which 
said chain is supported, of a hanger, forwardly extending arms verticaily ad- 
justably secured to and projecting downward from said lianger, said arms con- 
verging toward each other to a point beneatli the conveyor, tlie converging ends 
of said arms being secured togetlier substantially niidway of the conveyor, the 
arms inclining upwardly to the level of the pins and diverging outwardly be- 
yond the end of the pins." 

Third. In the neighborhood of the point of stripping, the convey- 
or is caused to travel between latéral guides to hold the conveyor 
against side thrust produced by the stripping action. This improve- 
ment is claimed in claims 17 and 31. Claim 31 is as follows : 

"In a drier, in combination with a conveyor, a traclv upon which said con- 
ve.yor is supported and stripping arms extending forwardly to reniove the goods 
from said conveyor, of a haneer secured to 'd track having depending arms, 
longitudinal guides at the end of said arms . . iween which guides the conveyor 
passes in approaching and being acted upon by said stripper arms." 

The defendant's drying room imbodies the combination described 
in patent No. 684,776, and set out in the first six claims as improved 
by patent No 684,778 in the claims above set forth, ail of which claims 
in both patents are infringed by the défendant if thèse patents can be 
sustained. 

There is no doubt but that complainant was the first to construct 
this very complète and effective drying room. The old method of 
construction was very unsatisfactor)', and for a long time the ques- 
tion of improvement was discussed by laundrymen at their annual 
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conventions prior to the one held at Buffalo in 1900 at which the 
Barnes Room was first exhibited. If it be only an aggregation of 
old éléments requiring no invention to combine them, but only requir- 
ing mechanical skill, how did it happen that while the defects of the 
old room, and the urgent necessity for an improvement were for a 
long time felt and repeatedly discussed in conventions, no one thought 
of such a combination until Barnes produced it? The answer I ap- 
prehend is, that it was not so obvious as now claimed, but required, 
not only mechanical skill and knowledge, but that higher quality of 
intellectual efifort, which the law recognizes as invention. Défendant 
insists that it is a inere aggregation, and not- invention. Pickering v. 
McCuUough, 104 U. S. 310, 26 L. Ed. 749, is cited in support of this 
défense. In that case the court said a combination of old éléments 
to be regarded an invention "must form either a nevv machine of a 
distinct character and function, or produce a resuit due to the joint 
and co-operating action of ail the éléments, and which is not the mère 
adding together of separate contributions." Barnes, we tliink, has 
accomplished this in the construction of his drying room. Of course, 
each élément in the combination acts in accordance with the law of its 
being, but their arrangement in relation to each other is such that by 
their co-operation the drying of garments is effected in a différent 
way from any other process of drying theretofore used, and this re- 
suit is accomplished with mucli more rapidity, greater uniformity, with 
no danger of injury tO' the garments, and at less cost as to the attend- 
ant required. In short, the whole process has been revolutionized by 
this combination produced by Mr. Barnes. Of course, nonc of the 
old éléments entering into it hâve changed their nature in the part tliey 
play in the accomplishment of the resuit hère attained : but in com- 
bination they effect a resuit not theretofore produced, and this is in- 
vention. National Cash Register Co. v. American Cash Rcgister Co.., 
o3 Fed. 367, 3 C. C. A. 559; Heath Cycle Co. v. Hav et al. (C. C.) 
67 Eed. 346 ; Brinkerhoff v. Aloe, 146 U. S. 515, 13 Sup. Ct. -^21, 36 
L. Ed. 1068. 

A great number of patents hâve been cited against thèse at bar to 
show that everything used by Barnes in his combination had been 
known for a long time in this art. I shall not attempt to refer to 
thèse patents separately, but shall onlv state that, after an examination 
of the évidence by the experts on both sides in référence to thèse pat- 
ents, I conclude that ail of them are patents in an art entirely différent 
from the art involved in the Barnes patent ; and, while many of those 
cited patents use éléments in their combination similar to those em- 
ployed by Barnes, in ail of them there is some dift'erence, and in none 
do I find there is an entire identity. 

The last défense of noninfringement is based upon the existence in 
the description of patent No. 684,776, line 96, of the suggestion that 
"any damp air escapes throiigh an opening," at the lower back part 
of the drying room, about six inches wide, running the entire length 
of the room at the lower part, as it appeared in the model exhibited. 
There is no*hing in either of the claims concerning this opening, but 
it appears that in the reasons presented to the Patent Office why the 
patent should be granted, the following language was used: 
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"The chamber Is provided with a single opening in its bottom, merely to al- 
low tlae heavier or satura/ed atmosphère to pass out, and sufHcient air to come 
in to compensate for that. The principle is totally dilïereut from that in the 
cited références, wliicti, even admitting tliem to disclose air circulation, cer- 
tainly do not disclose air circulation as above described, wbicU forms tlie basis 
of claims 1 to 8." 

This argument was tirged iipon the Patent Office when the Franken- 
burg patent was cited as an anticipation. It is now claimed that this 
référence to this opening being in the spécifications, and the importance 
attached to it at the time the application for the patent was being con- 
sidered, makes it a part of this patent, and, as the defendant's device 
does not contain this opening, he does not infringe. It appcars from 
the évidence that this opening in the back part of the room plays no 
part whatever in the process of drying. The spécifications in this case 
unnecessarily referred to this opening, which it now appears is entirely 
a useless matter so far as contributing toward effecting the resuit 
attained by the patented room is concerned. The fact that they er- 
roneously included it at the time does not now restrict them to a com- 
bination including this opening, especially as they hâve made no référ- 
ence to it whatever in the claims of the patent. U. S. Mitis Co. v. 
Carnegie Steel Co. (C. C.) 89 Fed. 34.3 ; Sugar Apparatus Co. v. 
Yaryan Mfg. Co. (C. C.) 43 Fed. 140 ; Eames v. Andrews, 122 U. S. 
40, 7 Sup. et. 1073, 30 L. Ed. 1064. The évidence shows defendant's 
room imbodies the combination described in patent No. 684,776, and 
claimed in the first six claims therein, with the device described and 
claimed in patent No. 684,778, in claims hereinabove set forth. 

The complainant's bill is therefore sustained, and a perpétuai injunc- 
tion awarded. 



SHELBY STEEL TUBE CO. v. DELAWAEE SEAMLESS TUBE CO. et al. 
(Circuit Court, E. D. Pennsylvania. February 20, 1907.) 

1. Patents— Suit for iNFRiKGBjrBNT— Proof op Asstgkment. 

An assignment of a patent is siifficiently proved in a suit by the as- 
signée for its infringement by the îestimony of one of the subsoribing 
witnesses, unless tbere is some spécial reason for requiring more. 

2. Samk— Deliveey. 

That an assignment of a patent was recorded, and is produced and put 
in évidence by a subséquent assignée, in a suit for infringement, is suf- 
flcient évidence of its delivery. 

3. SAME— SUFFICIENCY OF ASSIGNMENT. 

A conveyance by a corporation of ail of its property, including its 
"good will, patents, trade-marks," etc., is effective to pass title to a patent 
then owned by it, although not described therein. 

4. Samb— Unbecorded Assignment. 

An asfigniuent of a patent is effective to pass title as against an al- 
leged infringer, although not recorded. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 279.] 

5. Samb— Infringement— Change in ï''obm. 

Bxcept where form is of the essence of the invention in a patented 
device, it is of little weight and a variation therefrom, while retaining 
the principle and mode of opération of the invention will not avoid in- 
fringement. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 372.] 
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6. Same. 

Where the mechanism of an alleged infringing machine is substantially 
the same as that of the patent, the fact that for some reasou, designed or 
otherwise, its operative effect Is made to vary, cannot be altogetlier ac- 
cepted as avoiding infringement, especially where the variance is the re- 
suit of not doing ail with the mechanism that might be done ; its possibili- 
ties under ordinary and proper use being the test. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 372, 
373, 380.] 

7. Same— Machine for Making Tubiîn'G. 

The Stiefel patent. No. 551,340, for a mechanical device for making 
métal tubing, while only for an improvement upon that of the prior art, 
eovers an improvement of value, and was not anticipated and discloses 
invention; nor is it strictly liniited to a construction in which a plane or 
flat surface of one of the disks by the action of which the tube is shaped 
is opposed to a beveled surface on the otiier. Also held infringed. 

In Equity. 

Thomas W. Bakewell and Charles MacVeagh, for complainants. 
Charles K. Offield, for défendants. 

ARCHB.\IvD, District Judge.^ The patent in suit is for a mechan- 
ical device for making met'il tubing. It was granted to R. C. Stiefel 
December 10, 1895, and title is now vested in the complainants by 
sundry mesne conveyances. This is denied by the answer, and con- 
tested hère; but is sufificiently established. The objection to the as- 
signment from the patentée, that it was not proved by both the sub- 
scribing witnesses, is captions. It is elementary law that but one need 
be called, except where there is some spécial reason. 17 Cyc. 435. 
Still less is there in the suggestion that there is no proof of delivery. 
Not only was the assignment put on record, which is itself évidence of 
a delivery, but it was produced before the examiner by the complain- 
ants, showing that it is in their possession, and is presumed to hâve 
got there re2;ularly. Pray, what would the respondents hâve more ? 

It is further said, however, that the subséquent assignment to the 
complainants is inefïectual, because there is no description of the patent, 
and because it was not recorded. But the assignment, in terms, is of 
ail the property of the company executing it, in whom title was vested 
at the time, specifîcally incUiding, also, "the good will, patents, trade- 
marks," etc., which certainly vv^as good as a conveyance between the 
parties, and much more as against a stranger. It bas been held that a 
sale on exécution of ail the property, rights, and franchises of an in- 
solvent corporation was efïective to pass title to a patent owned bv 
it. Erie Wringer Mfg. Co. v. National Wringer Co. (C. C.) 63 Fed'. 
248. And, if so, why not also a voluntary conveyance in similar 
terms? It is of no conséquence that in this indefinite shape the as- 
signment was not in a condition to be recorded ; the only purpose of this 
being to protect subséquent bona fide purchasers for value. 22 Am. & 
Eng. Encycl. Law (2d Ed.) 418. It is somewhat strange, however, 
that so important a matter should be left open to question when it was 
so easily remedied. 

iSpecially assigned. 
151 F.— 5 
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The standing, if not the validity, of the patent, is also challenged. 
Turnirg for its détermination to the earlier art, it is interesting to ob- 
serve that métal tubing came into vogue with the invention of ilkiminat- 
ing gas, in 1815, in England; the discarded musket barrels thrown out 
by the terminatiûn of the continental wars being ntilized for that pur- 
pose. This was followed at a later stage by lap-weld and butt-weld 
tubes, which were made by heating a strip of sheet iron or steel to a 
proper heat, and then bending it into tubular form, with overlap]iing 
edges, and welding theni together on a mandrel, for the one; and by 
drawing the sheet through a ring, or bell-shaped die, and forcing to- 
gether and welding the abutting edges, for the other ; the strength of 
each depending upon the success of the weld. This was the condition 
of things until 1885, when it was discovered by Mannesmann, a Ger- 
man, that tubes could be produced without seam or weld by passing a 
métal billet or blank between converging beveled disks or rolls, re- 
volving in the same direction, by which it was flattened and compressed 
and subjected to a violent kneading action, which ruptured and opened 
up the center; and the billet in that condition, being forced forward 
against the point of a piercing mandrel, located at the axis of the pass, 
was further opened and shaped between the rolls and the mandrel, a 
hollow seamless tube being the resuit. 

This was a notable advance, to which 
everything that follows must bow. But it 
still left something to be desired. A great 
variety of devices are shown in the numer- 
ous Mannesmann patents, taken out upon it, 
but the one characteristic which appears in 
them ail is that the rolls are symmetrically 
placed, with their axes in parallel planes, 
and the same sized diameters always op- 
posed. The conséquence is that, the surface 
of the billet being subjected to a différent 
speed of rotation as it advances between the 
converging lines of the rolls by which it is 
gripped, a violent spiral wresting or twisting 
of the particles or fiber of the métal is pro- 
duced. This seems to a certain extent to 
hâve been regarded as an advantage, and 
patents based upon it are found. And it 
may, indeed, impart a certain structural 
strength to the tube. But steel billets are 
cast, and so crystalline in character, and the 
twisting opens up any cracks or flaws, because of the extrême surface 
tension. Superficial defects frequently exist, and, being aggravated 
in this way, an elongated longitudinal seam is produced, winding 
around the tube and making it worthless; a material percentage of 
the product having to be consigned in conséquence to the scrap heap. 
Mannesmann seems in the end to hâve recognized that this more than 
offset the other advantages, and sought to overcome the twist by pro- 
viding barrel-shaped rolls, with larger diameter in the middle than 
at either end, the one being supposcd to undo the effect of the other, 
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the twist given by the converging lines of the rolls at the beginning of 
the opération being taken out by the diverging lines at the other end. 
But this only made matters worse. It may hâve 
taken out the twist, but "with the knife." The 
métal being first twisted one way and then 
twisted back, if a seam was started by the one, 
it was only increased and aggravated by the 
other, doubling, instead of removing, the de- 
fect. It was to remedy this situation that the 
patent in suit was designed. The device stands 
no doubt merely as an improvement upon 
Mannesmann, making use, as it does, of the 
same gênerai principle and character of mech- 
anism. But it is clearly distinguished, after ail, 
by the différent form and arrangement adopt- 
ed. There are beveled rolls or disks in both 
between which the billet or blank being first 
compressed is forced against the point of a 
piercing mandrel after it has been thus opened 
up. But, reversing the Mannesmann, the rolls 
are unsymmetrically set, one above the other, 
with their axes out of line, and so made to overlap that the bevel of 
the one is opposite the flat or plane surface of the other, whereby, ex- 
cept at the center, unequal circumferences, with différent speed of rota- 
tion, are presented to and encountered by the billet in its course. 

It is idle to argue 
that it involved no in- 
vention to rearrange 
the rolls in this way, 
accomplishing as it 
did what Mannes- 
mann, an inventor of 
marked ability in the 
same une, had endeav- 
ored and failed to ef- 
fect, or, that it was in 
fact no advance, al- 
though reducing the 
waste from over 4 to 
IVâ per cent. And 
equally unavailing is 
it to suggest either 
that it was anticipated 
or that it amounted to 
no more than an 
adapted or double use, 

because sundry devices with overlappîng disks or rolls, between which 
métal rods or tubes are somewhat similarly drawn or forced, are to 
be found in the gênerai mechanical art. Such, for example, as the 
the Reese (1867), for straightening cylindrical métal bars ; the Brooks- 
bank (1874), for rolling and finishing the same; the Hoagland (1874), 
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for making cold rolled shafting; the Butler (1877), for rolling, 
straightening, and finishingbars and tubes; the Reese (1881), for bur- 
nishing and ductilizing bars, shafts, and tubes; the Dyson & Ha!l (Brit- 
ish, 1870), for rolHng and finishing the same; and the diffuse Robert- 
son (British, 1878), for dravving, straightening, shaping, and smooth- 
ing wires, rods, tubes, shafts, etc., and doing a Httle of everything in 
that connection. The Flagler (1889) and the Jackson & Carlson 
(1891), which are also in the record are merely developments of the 
Mannesmann, designed to take advantage of ratlier than eradicate the 
spiral twist, and do not need to be further noticed. As indicated by 
their recited purposes, the others mentioned belong to a class of ma- 
chines in which beveled disks, rotating in the same direction, and form- 
ing a substantially parallel-sided pass, are similarly employed, to roll, 
straighten, finish, smooth, or polish the surface of cylindrical bars, 
shafts, rods, and tubes. But not only do they fail to show the précise 
form or relation of the rolls or disks of the device under discussion, 
but there is nothing in the use to which the rolls are put that is in any 
wise similar to or suggestive of their purpose hère ; the whole end and 
aim of the one being to affect superficially the articles treated, while the 
other ruptures structurally the billet operated upon, opening up the 
center, and developing and shaping it into a tube without seam or twist, 
an entirely différent and unrelated resuit, as well as product. 

The real controversy between the parties is over the charge of in- 
fringement. This dépends upon the construction to be given to the 
patent, and whether the défendants' device is within its terms. The 
limitations, if any, imposed by the existing art, no doubt, are to be 
considered, and the original application, which was abandoned when 
the inventor, at the suggestion of the examiner, changed over from a 
process to a machine patent, and any concessions made in that con- 
nection, upon which the patent was obtained, are not, of course, to be 
lost sight of. Thèse are familiar rules, not disputed by the complain- 
ants, but there is little occasion for their application hère. There are 
two claims to the patent, both of which are relied on, as follows: 

"1. The eombimition of two parallel disks revolving in the same direction 
and overlapping each otlier, one of said disks being beveled at its outer eflge 
which beveled surface is opposed to a portion o( the plane surface of the other 
disk ; the outer diaiiieter of this plane surface and the inner dlameter of the 
beveled surface opposed to it being substantially the same and the edgcs formed 
by both diameters Intersecting the same transverse plane through the pass be- 
tween the disks; the angles of the opposing surfaces converging to this plane 
which is at the narrowest part of the pass, with a conical mandrei lying in 
the axis of the pass at its exit side, substantially as set forth. 

"2. The conibination of two parallel disks revolving in the same direction, 
beveled at the edges of their adjacent faces and overlapping each other so 
that the beveled portion of one disk lies opposite a flat portion of the other 
disk, the edges formed by the smallor diameters of the beveled portions of the 
disks intersecting the saine transverse plane through the pass between the 
disks whereby the sides of the pass flrst converge to this plane and then di- 
verge beyond it, with a piercing mandrei located between the diverging sides 
of the pass and exactlv in axial Une of the pass, substantially as hereinboforo 
set forth." 

The object of the invention, as already stated, is to make tubing 
without torsional wrest or strain. "This resuit,'' according to the speci- 
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fications, "is accomplished b}^ imparting to the blank a substantially 
uniform speed of rotation thronghout ail those portions of it in the grip 
of the working surfaces of the disks. At the point X, X, where the 
pass is most contracted, and the 
grip of the disks on the blank the 
greatest, the radii, x, x', of the 
two disks is the same and conse- 
quently the speed of rotation im- 
parted to the blank at this point 
by both disks is the same. At 
the line. Y, Y, in the pass, while 
the radius, y, of one disk is 
smaller than the common radii, 
X, x', of both disks, the opposing 
radius, y', of the other disk is 
proportionately greater than the 
common radii, x, x', so that the 
mean effective rotative action im- 
parted to the blank by the two 
disks at the line, Y, Y, is the 
same as that imparted to it at the 
line, X, X; or, to express it in 
another way, the circumferential 
speed of the disk A is slower at 
its radius, y, than at its radius, 
X, and consequently its rotative 
action on the blank is slower at 
Y than it is at X, but the cir- 
cumferential speed of the other 
disk, B, at its opposing radius, y', is as much greater than at x' as 
y is slower than x, so that the mean effective rotative action upon the 
blank of the smaller and larger radii, y, y', of the two disks respec- 
tively is the same as that of the common radii, x, x'. Consequently 
that portion of the blank lying within the grip of the disks at the line, 
Y, Y, is rotated at substantially the same speed as that portion at the 
line, X, X. As this condition prevails in every point in the grip of 
the disks between the lines, X, X, and. Y, Y, a larger radius and 
greater circumferential speed of one disk being opposed by a smaller 
radius and slower circumferential speed of the other, there is practically 
no twisting of the blank within the grip of the disks by reason of one 
portion of the blank being rotated faster than another portion. There 
might, if there were no slippage, be a slight différence of speed of ro- 
tation of portions of the blank within the grip of the rolls, due to the 
fact that the diameter of the blank is slightly smaller at X, X, than 
it is at Y, Y, but owing to the slippage this does not occur, and the 
blanks, when they leave the pass between the disks, hâve their fibres 
substantially straight and parallel throughout." 

This fuU and clear exposition leaves little to be said, either with re- 
gard to the principle of the invention or the mechanical mcans by which 
it is sought to be carried out. And it is the mechanical means, of course, 
and not the method or process — mnch less the resuit — that is patented. 
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and is to be looked to in determining whether infringement exïsts. 
The défendants are supposed to escape, because, as it is said, the in- 
venter is confined by the prior art to the précise construction claimed, 
and has committed himself, in both the converging and diverging 
lines of the pass, to a plane or flat surface on one disk, opposed to and 
coacting with a beveled surface on the other, which the défendants, ad- 
mittedly, do not hâve. The drawings of the patent lend support to this 
contention; but they are expressly declared in the spécifications to be 
more or less diagrammatic, and not intended to represent "the exact 
proportions and relations of the disks and their working surfaces, to be 
followed under ail circumstances" ; a réservation which allows of not a 
little latitude. But, more than this, the controlling and distinguishing 
feature and principle of the invention consists not so much in having a 
plane or flat surface — that is to say, one in the exact plane of rotation, 
at right angles to the axis of the disk — opposed to one that is beveled, 
converging to, as well as diverging from, the center of the pass, as that 
at différent points, other than the center, the diameters and so the cir- 
cumferential speed of the disks shall be unequal. It is this counterbal- 
ance that préserves the fîber from distortion, and it is secured by the 
placing and functional relation of the disks, and not by having the 
opposing surfaces plane or beveled, which merely provides the neces- 
sary convergent and divergent lines to draw in and conipress the blank. 
Nor is just what is meant by a "plane surface," except, perchance, as 
it is contrasted with a bevel, particularly defined in the patent. 

The machine in use by the défendants, 
which is put in évidence, shows each of the 
disks with a flattened central portion at right 
angles to the axis; then a slight incline or 
bevel of about three degrees for the space of 
some four inches ; and then a sharp bevel of 
ten degrees the rest of the way to the edge ; 
the rolls being so set that the lesser bevel of 
the one disk is opposite the sharper bevel of 
the other. It is upon this variation that the 
défendants rely to escape infringement; bev- 
eled surface being opposed to bevel, as it îs 
pointed out, and not bevel to iiat, as specified 
in the patent. But this evidently studious 
avoidance of the ternis, while obtaining the 
benefit of the principle of the patent, cannot 
be sustained. Except where form is of the 
essence of the invention, it has little weight. 
Machine Co. v. Murphy, 97 U. S. 120, 24 h. 
Ed. 935. And changes much more signifi- 
cant bave been many times held of no im- 
portance; the principle and mode of opéra- 
tion being maintained. Ives v. Hamilton, 93 
U. S. 431, 23 L. Ed. 494; Elizabeth v. Pave- 
ment Co., 97 U. S. 127. 34 E. Ed. 1000 ; Hoyt 
V. Horne, 145 U. S. 302, 13 Sup. Ct. 922, 
36 U Ed. 713; Diamond State Iron Co. v. 
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Goldie, Si Fed. 972, 28 C. C. A. 589. The spirit rather than the letter 
governs, having regard to which, the daims in the présent instance 
must be held to be fulfilled by a relatively flat or flattened surface op- 
posed to a bevel ; the operative resuit remaining unchanged. The 
sHght inchnation which is given in the défendants' machine to a frac- 
tional part of the inner flattened portion of the disks is the full me- 
chanical and functional équivalent of the plane or flat surface called for 
by the patent, of which it is a mère plausible variation, being hardly 
distinguishable from it to the eye, and playing identically the same part. 
By it and the opposing bevel of the other disk the necessary converg- 
ing Unes, to grip and compress the billet, are supplied; and, the two 
disks being so positioned with respect to each other that the opposite 
diameters, at différent points, whether flat or beveled, are unequal, the 
distorting efïect on the surface of the billet is avoided, which would 
otherwise be produced. This is the whole principle of the invention, 
which is thus appropriated bodily; the same mechanical means, sub- 
stantially, if not literally, being made use of, to carry it out. 

It is said, however, that a twist is made by the défendants' machine 
(which still, as it seems, is claimed as an advantage, because it discloses 
flaws, and saves the putting out of defective work) ; and that judged by 
the product the two machines are not thus alike. The inventor, as it 
is argued, difïerentiated his machine in the patent office by the resuit, 
and, having so characterized it, and obtained a patent upon the strength 
of the représentations as to what it would do, he is now tied up to a 
no-twist tube, which, if not produced by the natnral opération of the 
défendants' machine, it does not infringe. But the patent, as already 
stated, is not for the product, but the mechanical apparatus for making 
it; and the object to be attained is to be carefully distinguished from the 
means taken for doing so. And while it is true that the purpose of the 
invention was to avoid a twist, and it might well be claimed that a ma- 
chine which was not arranged to, and did not do this, did not corne with- 
in its scope, where, on the other hand, the mechanism employed is sub- 
stantially the same, that, for some reason, designed or otherwise, its 
operative effect is made to vary, cannot be altogether accepted as the 
test. That is particularly the case, where it is shown, as it bas been 
hère, that, if the tubing turned out by the défendants is net what it 
might be with respect to a twist, it is the resuit of not doing al with it 
that might be donc. Whatever the form of the machine, in order to do 
the best work, the mandrel must be set so as to meet and pierce the billet 
at the narrowest point of the pass, and, if it is not, there will be more or 
less of a twist, due to the greater résistance of the mmdrel when it is 
withdrawn to a point, where the piercing of the billet is relieved. 
This is a well-known effect, common to ail mills, and within the con- 
trol of the operator. Being a mère matter of how the machine is run, 
it does not enter into the case. The patent does not prescribe how or 
where the mandrel shall be set (except as a préférence is expressed for 
locating the axial Une of the pass a little below the center of the roUs), 
and, if its terms are otherwise fulfilled, it is of no conséquence that the 
mandrel is not so adjusted longitudinally as to bring about the best re- 
sults. If a perfect or imperfect product is to détermine the question, in 
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any case, infringement would be made to vary according to the skill 
of the operator, and whether the machine was well or badly run. This 
is not, of course, t.he criterion. A misuse, detracting from its utility, 
does not change the mechanical combination or the essential character 
of the device. Penfield v. Chambers, 92 Ked. 630, 34 C. C. A. 579 ; 
King V. Hubbard, 97 Fed. 795, 38 C. C. A. 423. The mechanism being 
substantially the same, it is the possibilities that réside in it, under 
ordinary and proper use, that is to décide; and as to that there can 
be no question hère. The défendants, if they désire, may retract the 
mandrel, so as to produce a twist, but to do so is a perversion, the 
natural opération being the other way ; and the résultant product, when 
the machine is correctly and normally run, being the same as tliat of 
the complainants, the last prêteuse for distinguishing it is removed and 
infringement is made out. This applies not only to the company, but 
also to the défendant Driscoll, wlio bas been an active agent in pro- 
moting the infringement, although not to the other défendants, who are 
not so involved. 

Let a decree be drawn sustaining the patent and finding that it has 
been infringed, with the usual relief incident tliereto, with costs. 



GUTTERSON & GOULD v. LEBAXON IltOX & STEEL CO. 
(Circuit Court, M. D. Pennsylvania. Jîuiuary 8, 1007.) 

1. Eeceivers— Managing Receivekship— Purpose op. 

A maunsiug receiversliip of a private business corporation is never un- 
dertalieu, except with tlie view 01" winding up its affairs aud tlie sale 
of its property ; the liusiuess being taken over aud coutiuued in order tbat 
the wliole may be dlsposed of in the end as a going concern. 

2. Same— JuKisDioTiox— Bill by Genekal Cbeditors. 

Doubted, therefore, whether a court has jurisdiction of a bill brought by 
gênerai creditors of an insolvent iron and steel company, the sole purpose 
of which, as judged by the sequel, was to get receivers appointed and stave 
offi lien creditors; the case in four years not having advanced a step be- 
yond the filing of tbe bill and friendly answer made by the corporation 
confessing it, and the appointment of receivers under it, and the bill not 
being one to foreclose, nor justilied as a proceeding to compel liquidation, 
and there being no winding-up statute of the state on which to prédicats 
it, nor any gênerai equity jurlsdiction outside of that. 

3. Same — Accounting — Bueden of Peoop. 

On an accounting by receivers, tlie burden rests npon thom to .l'ustify 
and vouch their accounts, so far, at least, as they are questiouod by ex- 
ceptions. 

4. Same — Liabilitt op Receivers — Mismanagement. 

Wliile receivers are trustées, and, according to the established rule, are 
not liable individually unless they are sliown to hâve been in positive 
fault, yet, when tlieir management has resulted in a large loss and the 
création of indebtedness which they hâve no means of paying, it hardly 
meets the charge to simply say to those whom they owe that they hâve 
nothing with which to pay, without any attempted explanation. 

5. Same — Personal Liabtlity— Unwarbanted Expendituees. 

Keoeivers appointed nierely to cariy on the business of a corporation and 
keep it a going concern at suit of creditors will be charged with personal 
liability for money paid out in satisfaction of debts of the company, hav- 
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Ing no relation to the conduet of the business, although such paymtints 
were authorized by the court on tbeir ex parte application, where their 
représentations that they were in funds to make the payments wlthout 
détriment to tlie business were untrue, and they were in tact coudueting 
the business at a loss, and contracting indebtedness wliich they had 
no means of paylng. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Receivers, § 201.] 

6. SaME— MiSMANAGEMENT. 

Keceivers appointed to carry on tlie business of a prlvate manufacturins; 
corporation, who conducted the same for eleven inonths at a loss, contract- 
ing a large indebtedness whieh they hâve no means of paying, and who fail- 
ed to keep eost sheets which would hâve shown the condition of the busi- 
ness and as were kept by like eoncerns, will be charged with Personal lia- 
bility for so niuch of such indebtedness as mi.sïht bave been prevented by 
proper care and attention to the eonduet of the business. 

|.Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Receivers, § .169.] 

7. Same— Peeferences to Ceeditoes. 

It Is the duty of receivers on aseertaining that the business of the 
receivership is being conducted at a loss to make no payments to Its 
creditors exeept pro rata, and for préférences given after that tiino they 
wlll be held personally accountable to other creditors. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 42, Receivers, |§ 
312, 169, 183.] 

On Exceptions to Report of Master, Passing Upon the Accounts of 
Abram Hess and J. Lansing Mines, Receivers. 

L. L. Smith (Howard C. Shirlc, with him), for exceptions. 

No counsel appearing for the nccountants. 

ARCHBAI^D, District Jvidj;'e. The receivers, whose acconnts are 
in controversy, were appointée] upon a bill filcd Decembcr 2, 1!)02, by 
the gênerai creditors of the Lei)anon Iron & Steel Company, the ap- 
pointaient being secured upon the représentation that the company was 
doing an extensive and profitable business, and that the value of its 
property largely exceeded the bonded and other indebtedness against 
it, ail of which couîd be saved to the unsecured creditors and stockhold- 
ers by proper management, under the direction of the court, but would 
otherwise be speedily foreclosed and sacrificed. Notwithstanding the 
views which were so expressed, the outlook, when carefully considered,, 
was not altogether a promising one. The authorized bond issue of the 
company was $200,000, of which only $G 1,000 had been placed outright,. 
the balance ($139,000) having been pledged to secure loans of $41,000, 
and the floating indebtedness being $163,000 beyond that; and, far 
from the expectations with regard to the receivership being realized, 
it has only ended in piling up additional obligations, which the receivers 
hâve practicallv nothing to satisfy. Starting out with available assets 
of some $40,000 ($8,982.72 of 'accounts receivable and $30,845 of 
Personal property and materials), they are compelled to confess an in- 
debtedness of their own contracting of over $32,000, to say nothing of 
an increase of secured loans of $2,000— $43,000 in place of $41,000' 
at the time of their appointment. To meet this they hâve only some 
$7,300 cash in hand and coUectible accounts, together with possibly 
$4,516 of Personal property with vi'hich they should be credited, mak- 
ing a net loss, as the resuit of 11 months' opérations, of fully $60,000., 
This showing is somewhat relieved by payments which were made by 
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order of court for back wages, defaulted coupons, taxes, a mechanic's 
lien, and certain life insurance premiums ; aggregating, ail told, as 
it ib said, some $13,000 or $14,000, although I hâve only been able to 
partially verify this amount. But with due allowance for thèse pay- 
ments, whatcver they were, a very serious discrepancy still reniains, and 
the question is vvhether the receivers or their creditors should be com- 
pelled to bear the loss. 

The situation is not an easy, nor, indeed, a pleasant, one to deal with ; 
and, notwithstanding the unfavorable showing thus made for the 
accountants, no counsel appeared to represent them at the argument, 
and I am left to dispose of the case as iDcst I may, without the benefit 
of their assistance. The mistake in the case starts with the bill, the sole 
purpose of which, as judged by the sequel, was to get a receivership and 
stave off lien creditors. That, at least, is ail that was donc ; four years 
having elapsed since suit was begun, during which the case has not ad- 
vanced a step beyond the filing of the bill and friendly answer made by 
the Company confessing it, and the appointment of receivers undcr 
it. I seriously doubt the authority of the court to entertain any such 
case. It is not, as it will be noted, a bill to foreclose; neither can it 
be justified as a proceeding to compel liquidation, there being no wind- 
ing-up statute in Pennsylvania upon which to predicate it against a 
private business corporation such as the défendant company, nor any 
gênerai equity jurisdiction outside of that. Jacobs v. Mexican Sugar 
Co., 130 Fed. 589. That something of the kind, however, is requisite, 
is manifest. A managing receivership is never undertaken except witli 
the view to winding up the affairs of the company and a sale of its 
property; the business being taken over and continued, in order that 
the whole may be disposed of in the end as a going concern. 
Kerr on Receivers (2d Ed.) 277, 278; Gardner v. Railroad, L. R., 
2 Ch. App. 201, 212; Waters v. Taylor, 15 Ves. 10. The only thing 
in the présent instance which looks that way is the prayer that the 
plaintifïs' debt may be ascertained and decreed to be paid, to effect 
which a sale might be necessary. Upon this slender thread, the bill 
teing confessed (Tompkins v. Catawba Mills [C. C] 82 Fed. 789), 
and no one seeming concerned to question it, I will assume that juris- 
diction is complète, and, passing other things, will proceed to adjust 
as best I can, the rights and liabilities growing out of this unfortunate 
receivership. 

In the proceedings before the master the burden was upon the ac- 
countants to justify and vouch the accounts which they had rendered, 
so far, at least, as they were called in question by exceptions, and not 
the contrar)', as seems to hâve been the idea of the master in disposing 
of them. 2 Danl. Ch. Prac. 1226. So far as the mère matter of vouch- 
ing is concerned (that is tp say, the production of receipted bills to 
correspond with the disbursements claimed), the accounts having been 
accepted and passed, I will take it for granted that this was sufficiently 
donc, although it is going a long way to accord this with respect to 
the pay roUs, crédit for which was apparently allowed without any at- 
tempt to prove or verify them. But the mère vouching and passing 
of the accounts as they stand, as compared with the other questions 
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involved, after ail, is a minor matter. The receivership, as is pointed 
out above, has resulted in a large déficit, which présents the real issue ; 
and in view of it, it devolves upon the receivers to clear themselves 
of the charge of mismanagement, which on the face of things is against 
them. Receivers, no doubt, are trustées, and according to the estab- 
lished rule are not liable individually, unless they are shown to hâve 
been in positive fault. 23 Am. & Eng. Ency. Law (2d Ed.) 1096. 
But where, as hère, they hâve run thousands of dollars behind, it 
hardly meets the charge for them to simply say to those whom they 
owe that they hâve nothing with which to pay, without any attempted 
explanation. 

The inability of the receivers to make ends meet is due in part to the 
diversion of funds to the payment of matters with which they were not 
directly concerned by virtue of tlieir appointaient or the gênerai pvir- 
poses of the receivership. Thèse payments were made by order of 
court, but ex parte, on pétition of the receivers, and without opportunity 
on the part of the excepting creditors to be heard until now with regard 
to their validity, and are therefore only to be accepted as of prima facie 
validity. 

The first of thèse was for the back wages due to employés, but of 
the propriety of this payment there can be no question. Thèse wages 
were a lien on the real and personal property of the company by rea- 
son of its insolvency (Act May 12, 1891 [P. L. Pa. 54]), and, upon 
the appropriation by the receivers of the material and supplies on hand 
to run the business, they were under direct obligation to see that thèse 
claims were paid. It took $3,400 to do this, inste^d of $2,000, which 
the court authorized. But that is not material. Payment had to be 
made, whatever the amount, and was therefore justified. It may be 
that, out of extra caution, steps should hâve been taken, in the manner 
prescribed by the statute, to préserve thèse wage claims as liens upon 
the real estate, in order to secure reimbursement when the property 
came to be sold, as it evidently must be eventually. But thèse claims 
were liens upon the personal, as well as the real, estate, with apparent- 
ly no superior rights in the one over the other, so as to assure this ; nor, 
at that stage of the receivership, was there anything to suggest that it 
would be necessary. Payment was made in order to release the per- 
sonal property, which was needed by the receivers in the business, of 
which those who dealt with them, as well as the gênerai creditors 
whom they represented, thus got fuU and direct benefit. 

The same is true of taxes past and current, which had to be paid or 
the personal property would be liable to be levied upon, and which, 
the receivers therefore properly took care of, in order to protect it, 
without any order. 

The payment of the mechanic's lien of Samuel L. Light, however, 
présents a différent question. This was for material furnished in the 
reconstruction of the plant prior to the receivership, amounting to 
$1,092, and was superior in lien to the first mortgage bonds, or, at 
least, to a part of them. The plea for its payment was that it ham- 
pered the receivers in trying to use the bonds to make loans, to hâve 
it stand against the property. But this was not sufficient to justify 
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ît. It may hâve iDcen désirable to give crédit to tlie bonds, to whîcb 
the payment of the mechaiiic's lien no doubt contributed, but not at 
the expansé of the receivership, from which it abstracted just so much 
money, which is now and was theh badly needed to pay off creditors. 
The représentation by the receivers, upon which the order to pay was 
obtained, was that they were in funds to do so. But tliis was not the 
case, and they ought to hâve known it. In April, 1903, when the or- 
der was made, the iron business was badly demoralized, and the re- 
ceivers were evidently running behind, whicli any proper oversiglit of 
their afïairs would hâve made manifest. Witli clear sailing aliead of 
them, the paying off of tliis Hen miglit liave been warranted, or, if it 
was pressing, and had to be taken care of, an assignment would bave 
preserved it against the property, and aiïorded them protection. But 
under the circumstances, and for the purposc advocated, payment 
should not bave been made, and the receivers must therefore make 
good to their creditors what was so taken from them. 

The payment of past-due coupons is in the same situation. There 
were $3,030 of thèse, which the receivers got authority to pay the 
latter part of June, 1903, representing that this could be readily done 
out of current funds without détriment to the business; the inducement 
suggested being that thereby ail the bonds would be put in good stand- 
ing, without any default of interest, upon which a foreclosure could 
be threatened. No doubt, in a gênerai way, it was désirable to bave 
this so, particularly if the returns from the business warranted it, but 
decidedly not at the expense of the solvency of the receivership, as was 
the case; serious difficulty having been experienced for some little 
time before that to keep things running. Had the real facts been 
stated, as they ought, the order to pay would never hâve been given, 
and it thus affords no protection to the receivers at this time, who must 
assume responsibility for the misapplication. 

Complaint is also made of the payment of insurance premiums on 
the policy of $25,000 upon the life of Richard Rleilly. This policy was 
held by W. H. Perry, of Providence, R. L, who was the owner of 
$10,000 of bonds, and had been turned over to him, at the time he took 
the bonds in May, 1902, upon a guaranty that they would be redeemed 
and paid within two years, with accrued interest and 5 per cent, pre- 
mium. This arrangement grew out of and goes back into transactions 
with regard to the organization of the Iron & Steel Company and the 
acquisition of certain of its property, upon which there is no need 
to enter. The policy was a term policy, and had only a few years to 
run, and the company was under obligation to pay the premiums and 
keep the policy in force, in default of which Perry had the right to 
surrender it, and apply the proceeds in accordance with the terms of 
the guaranty. This he eventually did at the end of the two years, in 
May, 1904, receiving $10,050 from the insurance company, which he 
applied to the payment of interest and premiums, leaving $3,346 to 
be credited on his bonds. Soon after the appointment of the receivers, 
a premium on this policy became due, which they applied to the court 
for permission to pay, and it was given. Unfortunately, however, as 
in the other instances referred to, the facts upon which the order was 
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obtained were not only meagerly, but in some material respects incor- 
rectly, stated. It was represented, for example, that the Iron & Steel 
Company was the owner of the policy, which was not the case, the re- 
version being in Mr. Meilly, from whom it emanated. Also, that some 
$17,000 had been paid upon it, and that that was its présent value, 
which was far from true; the surrender value, a year and a ha!f later, 
bcing not much more than half that sum. The payment of thèse pre- 
miums was clearly a mistake, and the order of court, having been 
obtained as it was, cannot be relied upon to justify it. The insurance 
as it stood benefited a single preferred bondholder, to whom the policy 
had been assigned as an inducement to take the bonds. It may be, 
when realized, that the insurance would go to reduce their amount, as 
it did in the end to a meager extent, the most of it, however, being ab- 
sorbed by the guaranty with regard to premium and interest. But, as 
lias been already said, the first concern of the receivers was the busi- 
ness which they were appointed to manage, and if anything was to be 
diverted from that, they were bound to see that it could be safely done ; 
which, whatever may be said of it when the first premiums became 
due, was clearly not the case as to the later ones. It may be, as a 
diversion of income for the benefit of the bonds, thèse premiums can 
be yet recovered out of the property ahead of the bonds, upon a fore- 
closure or other similar disposition of it, which is perhaps true, also, 
of some of the other payments which hâve been discussed. But the 
receivers must take the risk of that, and not their creditors, who are 
not to be put ofï upon any such uncertain hope. The amount which 
was paid on account of thèse premiums is left in some doubt by the 
record, but, so far as I can make out, was between $3,000 and $3,000. 
It will be for the master to détermine this definitely upon the rehear- 
ing, if it becom.es material. There were also policies upon the life of 
Mr. Light, somewhat similarly situated, with regard to which, how- 
ever, better counsels fortunately prevailed ; the receivers, when the pre- 
miums came due, not deeming it advisable to pay them. 

Even more serions, however, than the diversion of funds from the 
business, is the charge of direct mismanagement, and chief in this is 
the failure of the receivers to keep track of how the business was run- 
ning. So far as it was reasonably possible, according to ordinary busi- 
ness methods, it was clearly incumbent upon them to do so, and the fact 
that almost from the beginning the plant was run at a loss, apparent- 
ly without their knowing it, calls for an explanation. How clid this 
come about? And what right had they to run into debt so tremen- 
dously as they did? The business was not their own, and they were 
not in a position to take any chances with it ; nor in putting them in 
charge could it hâve been understood that they were to carry it on 
regard'ess of results and at ail hazards. This was not the kind of 
management which the court looked for and had reason to expect. 
The purpose of the receivership was to keep the property together, 
in order to hâve it as a going concern, and not to dissipate it, and, 
above ail, the receivers were bound to see that they were not getting 
behind, and to stop short if they were, until it was ordered otherwise. 
If it fell upon them unawares, without fault of their own, and not- 
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withstanding the exercise of due précaution, well and good; but this 
is net to be taken for granted. The parties with whom they dealt 
and who gave them crédit had no means of knowing how it fared 
with them. It was the receivers' duty to see to that, and others had 
a right to rely that they would. The burden, therefore, is on them 
now to show that they took the proper steps to do so, in default of 
which mismanagement stands confessed and personal Hability follows. 
That the condition of the business could hâve been readily ascertain- 
ed, there can be no serions question. This is donc by means of cost 
sheets, made up from time to time, by which the cost of production 
is carefully figured out ; and it was testified by those familiar with 
iron and steel manufacturing that a business of this character could 
not be safely carried on or kept within bounds without them. The 
attempt to do so by the receivers invited just what happened, and can- 
not be regarded as other than a pièce of gross mismanagement, for 
which there is no exténuation. It cannot be ascribed to ignorance, 
for Mr. Hess was famihar witli the practice when business manager 
for Mr. Coleman. Tlie only excuse offered is that it involved so 
much labor as to be practically out of the question. An inventory 
of the raw material was required each time, as it is said, as well as the 
taking account of the finished product, both of which were complicated 
and expensive ; but others do not seem to hâve found this to be the case, 
and, even if it were, if it was a necessary précaution, prompted by the 
ordinary methods observed in a business of this character, it could not 
be dispensed with upon any such plea. Instead of cost sheets, the 
receivers seem to hâve relied on estimâtes made by Mr. Light, their 
superintendent ; but thèse were infrequent and superficial, taking only 
the most gênerai account of things, and amounting to little more than 
a rough guess. The only safety was in an accurate figuring out in 
détail of the varions items entering into the cost of the product, which 
conservative business methods, such as the receivers were bound to 
pursue, imposed on them as a duty. To the failure to observe it is 
directly attributable the contracting of debts, which they now bave 
no means of paying, and it follows, as a matter of justice, that they 
must bear the loss occasioned bv this neglect. They admittedly knew, 
fully two months before the mill was shut down, that they were losing 
money, which would at least make them liable for the déficit during that 
time; but, outside of and beyond that, they are responsible for what- 
ever from the beginning they might hâve prevented by the keeping of 
cost sheets, which practically covers the whole indebtedness unpaid. 

The arrangement with J. B. Newkirk & Co. was also a bad one, 
and should not hâve been made. By it the receivers tied up the whole 
of their product to a single customer, to whom they disposed of it at 
a discount, and practically according to the figures he might name, 
instead of taking advantage of the market, and placing it where it 
would realize the most. It is true that they needed money, and it may 
be that 2 per cent, is the usual charge for making advances upon ship- 
ments; but 30, or, at most, 60, days after they got started would bave 
put them in funds, and the power of the court would seem to bave 
been ample to give them crédit and keep them running for that short 
space, after which it would not bave been necessary. At ail events. 
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the price was too high to pay for the accommodation. A private in- 
dividual might hâve taken advantage of it, compelled by his necessities, 
but not a receiver, who is not supposed to resort to such extrême and 
costly business expédients. No doubt the accountants had the advice 
of counsel, but this was a business, and not a légal, matter, and the 
advice of counsel, therefore, is of no conséquence. It would hâve 
been more to the point, in so important a matter, to bave applied to the 
court for direction. The comp'ete way in which the receivers put 
themselves into the hands of their agents by this arrangement is shown 
by the fact that, when the mill was finally shut down, ail that was 
coming to the receivers from sales was forthwith appropriated on ac- 
count of loans, although thèse were supposed to be for a definite time, 
and to be amply secured by bonds which had been put up as collatéral. 
Whether this offset could be lawfuUy made, under the circumstances, 
in view of the insolvency of the receivership, I will not undertake to 
say. 

Complaint is also made because Mr. Light was retained by the re- 
ceivers as superintendent of the mill, the Iron & Steel Company, as 
it is said, having got into the existing difficulties because of his mis- 
management. With the mill turned over to Mr. Light, according to 
this argument, and the finances to Newkirk & Co., no wonder that 
the receivership was a failure. It must be confessed that the previous 
business record of Mr. Light does not seem to hâve been altogether a 
successful one; but, whatever it was, he was an iron man of considér- 
able expérience, if not, indeed, of recognized ability, and was apparent- 
ly the only one immediately available. He was also intimately ac- 
quainted with thèse particular works, as well as the men employed at 
them, and was thus calculated to get the best returns therefrom; and 
while his management was again a losing one, the receivers are not 
so niuch to blâme for employing him to run the mill as in not exercis- 
ing proper supervision and control of the business outside of that, by 
which this might hâve been largely, if not whoUy, obviated. 

The sale of the Lickdale Chemical Works is also criticised ; and, 
judged by the highly colored représentations made with regard to their 
earning capacity, in the prospectus on which the bonds were sought 
to be floated, it might seem questionable. But the fact is that the com- 
pany only had a lease of this plant, and, according to their expérience 
with it, it did not pay the receivers to run it ; it being cheaper, as they 
found, to buy the charcoal which they needed than to try and make it 
there. Ail that they owned or sold was the personal property in and 
about it, for which they got a fair price; and while it may not hâve 
been altogether provident to dispose of it to Mr. Light, who was not 
financially responsible, the receivers bave assumed the collection of the 
balance which he owes, which is ail that could be asked of them. 

As already stated, for at least two months before they closed down 
the business the receivers admittedly knew that they were losing mon- 
ey. In view of this, and the insolvency which thus faced them, they 
were bound to see from that time on, if not before, that one creditoT 
was not preferred above ^'lother; each being entitled to equal treat- 
ment, and to a pro rata payment from the available assets in their 
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hands. The receivers awoke to the idea at last, but they should liave 
donc so earlier. Instead of this, however, some creditors were paid 
in full, while others only got a part, and some were put off without 
anything. It is not possible from the data at hand to détermine how 
far préférences of this kind were given, but to the extent that they 
were, the creditors who hâve now to take less than they otherwise 
would are entitled to require that tlie receivers make good the dif- 
férence. 

As the resuit of thèse conclusions, the account of the receivers must 
go back for material readjustment, and it may be we!l to indicate just 
how it is to be restated. The receivers will be charged with the avail- 
able assets which came into their hands at the beginning of the re- 
ceivership, including accounts receivable and material and supplies, 
as determined by the corrected inventory, and also with ail moneys 
received by them from the business outside of that. They will be 
credited, on the other hand, with the disbursements made, the uncol- 
lectible accounts which they bave on their books, and other undis- 
posable assets. In order to meet the claims of creditors, they will be 
further surcharged with an amount, which, with the cash on hand and 
the available assets, treated as such, will be sufficient to pay in full 
the unsecured outstanding indebtedness of the receivership and the 
cost of the accounting, which they must also bear. To prevent mis- 
understanding, it may be well to note in this connection that while ail 
the matters which bave been considered contribute, each to the extent 
that it goes, to this resuit, this is particularly true of the charge of mis- 
management in running the business at a loss, without the ordinary 
checks by which it would bave been prevented, to which the contract- 
ing of the unpaid indebtedness, without anything to meet it, is directly 
traceable, and which is thus, of itself, sufficient to sustain the sur- 
charge which it is unfortunately found necessary to make. 

Included in the indebtedness to be taken care of are, of course, the 
fées of counsel ; but not as a preferred claira, as allowed by the master, 
nor to an amount exceeding $1,000, which is the full value, in my 
judgment, of the services rendered by the three counsel associated to- 
gether in directing the receivership, and which is not to be increased 
by reason of numbers. The spécial counsel employed to resist the 
efforts of creditors who got judgments, and levied upon the personal 
property in the hands of the receivers, bas been sufficiently compensat- 
ed, as it seems to me, by the amount already paid. The attempts to 
stay exécution in the common pleas and superior court, upon which 
more is claimed, were useless as well as futile. Had application been 
made to this court, as it had to be in the end, it would hâve saved ail 
this trouble and expense; the property being in the charge of the court, 
whose authority was ample to see that it was not disturbed. 

The exceptions, to the extent indicated, are sustained, and the ac- 
counts of the receivers are referred back to the master, with directions 
to restate the same in the manner pointed out, and thereupon to dis- 
tribute, to the parties entitled thereto, the balance with which the ac- 
countants are thereby found to be chargeable. 
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In re FLBISOHER. 
(District Court, S. D. New York. February 7, 1907.) 

BANKRUPTCY — EXAMINATION OF BASKKUPT — PoWEKS OF COURT. 

An alleged baulcrupt for wliose propcrty a reeeiver bas been appointed 
in involuiitary proceedings peiiditig a beariug on tbe pétition is a "bauli- 
rupt whose estate is in prooess of administration under tliis aet," witliiu 
the meaning of Banlîr. Aet .Tuly ], 1898. e. 541, § 23a, 80 Stat. 552 [U. S. 
Comp. St. 1901. p. 3480], and on application by tbe reeeiver tbe court may 
order bim to appear for examination tliercunder ; and aside f roiii such sec- 
tion tbe conrt bas antbority to mal^e sucb an order under tbe gênerai 
equity powers conferred upon it by the aet. 

In Bankruptcy. On motion to vacate order for examination of 
alleged bankrupt. 

Goldfogle, Cohn & Lind and Mr. Cohn, for the motion. 
James, Schell & Elkus and Mr. Rosenberg, opposed. 

HOUGH. District Judge. An involuntary pétition having been 
filed against Fleischer, and a reeeiver appointed, an order was entered 
directing the person proceeded against to appear before the court or 
a commissioner thcreof and snbmit to an examination touching bis 
.•îcts, conduct, or property. The motion is to vacate tliis order, in that 
the court had no jurisdiction to grant the same prior to Fleischer's 
adjudication. 

The order in question is in assumed compliance with section 21a of 
Bankr. Aet July 1, 1898, c. 641, 30 Stat. 552 [U. S. Comp. St. 1901, 
p. 3430] , and the motion to vacate rests upon the proposition that 
Fleischer (before adjudication) is not a person "whose estate is in 
process of administration under this aet." It is not denied that the 
application for the order, having been made by a reeeiver, was made 
by an "officer," and therefore to that extent proper. In re Fixen, 3 
Am. Bankr. Rep. 822, 96 Fed. 748. And the same case furnishes 
authority for the action of the reeeiver in proceeding to examine the 
alleged bankrupt prior to his adjudication. This motion, however, 
challenges the authority of that case by criticising the word "adminis- 
tration" as found in the section of the aet referred to. In my opinion 
this criticism is ill founded. The word is not used in the aet with any 
technical or narrow meaning. To administer is "to control or regu- 
late in behalf of others" (Cent. Dict.), and this is exactly what a re- 
eeiver in bankruptcy does, and must do, with the property of one 
against whom a pétition bas been filed. It is the very object of his 
appointment to control and regulate on behalf of the creditors of the 
alleged bankrupt the property concerning which the investigation is 
to take place. It is a matter of common knowledge that orders, under 
circumstances similar to the présent, hâve long been made in this cir- 
cuit. The same practice was evidently pursued in the South Carolina 
district (In re Knopf, 16 Am. Bankr."'Rep. 432, 144 Fed. 245), and it 
is within the knowledge of most practitioners that the same course 
is pursued by the fédéral courts sitting in the principal commercial 
cities of the Union. The practice, however, is older than the présent 
151 F.— 6 
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act Under tlïc stetute of 1841 the then judge of tliis court required 
an examination before adjudication. Ex parte Lee, Fed Cas. No. 
8,178. So, also, under the act of 1867 an examination might be had 
"before the appoir.tment of the assignée" upon cause shown (In re 
Gilbert, Fed. Cas. No. 5,410), while in Re Salkey, Fed. Cas. No. 
12,^52, it was distinctly held that the power of the court was "plenary 
prior to the adjudication, not only over the debtor's property, but over 
his person," and that, therefore, he might be examined fully before he 
defmitely became a bankrupt by the adjudicating decree. 

It is, I think, also well argued on behalf of the rcceiver that ample 
power to support the order objected to is to be found in the gênerai 
equity powers of the bankruptcy court as conferred ar d explained by 
the act itself and the décisions thereunder. The corstruction inva- 
riably placed upon fédéral bankruptcy statutes has, in Ihe language of 
Judge Betts (Ex parte Lee, supra), been to hold that ihe bankruptcy 
tribunal "is also authorized to proceed summarily as in chancery," 
and, reasoning friDm that analogy, under the statute then in force, 
that learned court continued: 

"In suminary proceedings In equity It Is the ordinary pracl'ce to send mat- 
ters before a niastor in chancery for examination. » » * [The alleged 
bfuikrupt] is therefore bound to go before a commissioner ior examination 
before he Is deelared banlirupt." 

Nor are the powers of the courts to which the adn 'inistration of 
the présent bankruptcy lavv is intrusted any more cor Sned. In Re 
Lipke, 3 Am. Bankr. Rep. 569, 98 Fed. 970, Judge Ifrown of this 
court held that, under "the broad powers at law and i i equity con- 
ferred upon the District Courts in ba.nkruptcy proceedings," it was 
compétent "to issue an order in the nature of a writ of ne exeat" 
whenever such process became necessary for the enforcsment of the 
provisions of the bankrupt act. And this because such wi it was one of 
"familiar use in equity." In Re Levi & Klauber, 15 Am. Bankr. Rep. 
394, 142 Fed. 9G2, 74 C. C. A. 132, the Circuit Court of Appeals for this 
circuit deelared that "under the présent act proceedings upon an 
[involuntary] pétition hâve the ordinary incidents of a hearing in 
equity," and obviously such condition of afïairs arises immediately 
upon the fïHng of the pétition, for such a pétition is "a caveat to ail the 
world and in effect an attachment and injunction." Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. Regarding, therefore, 
an involuntary pétition as the beginning of an action in equity in 
which an attachment and injunction instantly issues, it does not ap- 
pear to me to be open to doubt that the moment a receiver is appointed 
for the purpose of making the attachment fruitful and enforcing the 
injunction that the administration of the estate has begun, and an in- 
vestigation thereinto is not only proper and necessary, but explicitly 
authorized by the act. 

It is also to be noted that by section 1, subd. 4 (30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]), the word "bankrupt" includes an alleged 
bankrupt, so that no argument can be based upon the use of the former 
word in section 21a. Assuming that the proceedings upon an involun- 
tary pétition are of tlie nature of a summary proceeding in equity, it 
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is obviously important to observe that section 2, subd. 3 (30 Stat. 545 
[U. S. Comp. St. 1901, p. 3421]), aiithorizes the court to appoint 
receivers "to take charge of the property of banknipts [inchiding al- 
leged bankrupts] after the filing of the pétition" and to (15) "make 
such orders * >:= * {^i addition to those speciiically provided for 
as may be necessary for tlie enforcement of tlie provisions of this act" ; 
Vv'hile the enumeration of powers contained in section 2 concludes witli 
the significant statement that the grant of enumerated powers sliall 
not "be construed to deprive a court of bankruptcy of any power it 
would possess were certain spécifie powers not herein enumerated." 
It foUows, tlierefore, tliat entirely apart from the to me ample lan- 
guage of section ,31a the order herein complained of may and should 
be sustained if it, or any analogue thereof, would be allowable in the 
conduct of an action in equity in a court of plenary jurisdiction. In 
New York, therefore, under the act of March 9, 1892 (27 Stat. 7, c. 14 
[U. vS. Comp. St. 1901, p. 664]) — providing that dépositions of wit- 
nesses may be taken in the mode prescribed by the laws of the state 
in vi'hich the fédéral courts sit — the provisions of the Code of Civil 
Procédure with respect to examinations before trial are ample for 
the purpose sought to be attained by the order under considération. 
I think, also, the same resuit mav be reached under the equitv rules. 
Under section 30, Act Tuly 1, 189'^8, c. 541, 30 Stat. 554 [U. S.' Comp. 
St. 1901, p. 3434] ; gênerai order No. 37 (89 Fed. xiv; 32 C. C. A. 
xxxvi), bas been promulgated by the Suprême Court of the United 
States. This order establishes the rules of equity practice as regulat- 
ing procédure in bankruptcy so far, inter alla, as taking testimony is 
concerned, and equity rule No. 70 provides for the examination of a 
"single witness to a material fact even before defendant's answer," 
and it appears to me obviously true that an alleged bankrupt as to his 
own business dealings is eminently a single witness to a material fact. 

The desirability and importance of promptly conducting an investi- 
gation into the affairs of any person petitioned into the bankruptcy 
court has been too often shown to be open to doubt. To wait until 
adjudication to ascertain from the bankrupt's own lips the situs of his 
property and his own explanations of the situation in which the credit- 
ors find themselves is in many cases giving to those guilty of fraud 
just the necessary time to permit the fraud to be consummated and the 
fruits thereof secured. In my opinion it is not too much to say that 
a skillful and vigorous use of early examinations of involuntary bank- 
rupts is the one thing which enables creditors to prevent this statute 
being easily turned into a shield for dishonesty and a potent aid to 
fraud. 

The motion is denied. 
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UNITED STATES v. CHICAGO, ST. P., M. & O. RY. CO et al. SAME v. 
GREAT NORTHES^V RY. CO. et al. (four cases). SAME v. WISCONSIN 
CENT. RY. CO. et al. SAME v. MINNEAPOIJS & ST. L. R. CO. et al. 
SAME V. AMES-BROOKS CO. SAME v. DULUTH-SUPERIOR MILLING 
CO. SAME V. MeOAULî^DINSMORE CO. 

(District Court, D. Minnesota, Fourtli Divisiou. January 2G, 1007.) 
Nos. 3,GlG-3,C2ô. 

1. CAKSIEES— IkTEESTATE C05IMKBCE— INMCTMENT FOB GlVING Eeb.\tes. 

In an indictment based on section 1 of tlie Elliius aet (Act Feb. 19, 1903, 
c. 708, 32 Stat. 847 [U. S. Comp. St. Snpp. 190,5, p. 5001), charging aTi Inter- 
state carrier witli the giving of rebates, where it is averred tliat défend- 
ant received the lescal rate, and granted and paid to the shipper a certain 
rebate or concession, whereby it transported tlie property shipped at less 
than the légal rate, it is not necessary to allège a prior agreement for 
sueh rebate, nor need the indictment négative the existence of conditions 
or circumstances whieh might render the payment légal ; that being a 
matter of défense. 

2. Statutes— Effect of Repeal of Pénal Statute— Statutoey Rttle of Con- 

struction. 

Rev. St. § 13 [U. S. Comp. St. 1901, p. 6], vvhich provides that "the repeal 
of auy statute shall not hâve the effect to release or extinguish any pen- 
alty, forfeiture, or liability incurred under such statute, unless the re- 
pealing act shall so cxpressly provide, and sucli statute shall be treated as 
still remaining in force for the purpose of sustaining any proper action or 
prosecution for the enforcenient of such penalty, forfeiture, or liability," 
was not an attenijit to limit the power of succeeding Congresses ; but it 
merely prescribes a rule of construction, binding upon the courts, as 
a substitute for the common-law rule with respect to the efCect of a re- 
pealing statute as a release from penalties and prosecutions for offenses 
committed under the statute repealed, and under it the repeal of a pena! 
statute extinguishes no penalties previously incurred thereunder, in the 
absence of an express extinguishing clause in the repealing act. 

3. Carbiers — Act Regulating Interstate C^vurjees — Effect or Repeal of 

Peior Statutes. 

Section 10 of the Hepburn act (Act June 29, 1906, c. 3591, 34 Stat. 595), 
relating to rates of interstate carriers, which provides that "ail laws and 
parts of laws in eonflict with the provisions of this act are hereby re- 
pealed, but the amendments herein provided for shall not affect causes now 
pending In courts of the United States, but such causes shall be prosecuted 
to a conclusion in the manner heretofore provided by law," wlien con- 
strued lu aecordance with the rule prescribed by Rev. St. § IH [U. S. 
Comp. St. 1901, p. 61, does not relieve ofîenders under section 1 of the El- 
kins Act (Act Feb. 19, 1903, c. 708, 32 Stat. 847 \V. S. Comp. St. Supp. 1905, 
p. 5991), from subséquent indictment and prosecution for such otîonscs, but 
merely relates to the mode of procédure to be followed in pending causes. 

.A.t Law. The above-entitled actions came on to be heard, at Min- 
neapolis, in said district, on the 13th day of December, 1906, on the de- 
murrers heretofore filed by the défendants to the indictments therein. 

Charles C. Houpt, Paul A. Ewert, and J. M. Dickey, for the United 
States. 

Thomas Wilson, for défendants Chicago, St. P., M. & O. Ry. Co. 
and others. 

C. A. Severance, for défendants Ames-Brooks Co. and others 

Wm. R. Begg, for défendants Great Northern Ry. Co. and others. 
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George R. Seavers, for défendants Minneapolis & St. L. Ry. Ce. and 
others. 

Walter D. Corrigan, for défendants Wisconsin Cent. Ry. Co. and 
others. 

MORRIS, District Judge. The first ground on which the demurrers 
in thèse cases are rested is that the indictments do not charge a viola- 
tion of the statutes in force at the date of the doing of the illégal acts. 
The particular allégations to which attention is directed are as follovvs : 

"That on the 26th day of Deeeniber, I90.5, the said Spencer Grain Company 
(lirl (ieliver * * * one car load of oats * * * consigned to Cargill Com- 
mission Company, Duluth, Minnesota, to the said common carrier aforesaid 
(tlie défendant railway company), at said city of ;Minneai>olis, for trauspoi'ta- 
tion by said common carrier « * * by interstatc commerce to said city of 
Dnhith, and the said common carrier did immcdiately upon and in pursnanee 
ot such delivery of said property so transport the same by interstate conmierce 
over its said route, or tlie liiie of railway Iiereinbefore mentioned, running from 
llie said city of Minneapolis to the said city of Duluth, * * * ;iih1 the said 
Speiicer Grain Company did thercupon pay to the said common carrier, and 
the said common carrier did receive from said Spencer Grain CoTnpnny, the 
frei.cht rates and charges for the transportation of said property set forth in 
the tarifes and schedules then showing the légal rates and charges established 
by said common carrier for such services then in force and effect upon its 
sa id route, to wit, five cents per each one hundred jwunds, * * * and that 
the said Chicago, St. Paul, Minneapolis & Omaha Railway Com]iany, the said 
H. M. Pearce, E. B. Ober, and P. C. GifCord, offlcers and agents of the said 
Chicago, St. Paul. Minneapolis & Omaha Railway Company as aforesaid. did on 
the l,-"ith day of Feb'-uary, A. D. 1900, * * * willfully and unlawfully grant 
and pay to the said Spencer Grain Company, a corijoratiou, as afoj-esaid, cer- 
tain rebates of the said freight rates and charges so paid as aforesaid and cer- 
tain concessions in respect to the said transportation of said projierty. whereby 
the said property was by said corporation common carrier traiis])or1ed in said 
Interstate com.meree from the said <'ity of Minneapolis to the said city of Du- 
luth * * * at a less compensation and rate than that nnmed thcrefor in 
the said tarifCs and schedules; that is to say, a rebate. refund. and concession 
of one-half cent per bushel on each bushel of said oats." 

The contention, if I understand it, is this : That, if the fnll amount 
of the légal schedule rate was in form paid and received as a cover or 
fraudtilent device pursuant to a prearrangement or understanding 
that less than the légal tariff rate should be in fact paid and accepted 
for the services rendered, it should bave been so charged in the in- 
dictment. The argument proceeds upon the assumption that the in- 
dictment was based upon sections 2, 3, and 6 (particularly section G), 
nf "An act to regulate commerce," approved Februarv 4, 1887 (24 
Stat. 379, 380, c. i04 [U. S. Comp. St. 1901, pp. 31.55, 3156]), and the 
acts amendatory thereof prior to the passage of the act of June 29, 
1906, commonly known as the "Hepburn Act" (Act June 29, 1906, c. 
3591, 34 Stat. 584). It is sufficient to say, in answer to this, that the 
indictment is not based upon said sections, but is based upon the first 
section of the "Act to further regulate commerce with foreign nations 
and among the states," approved February 19, 1903, commonly known 
as the "Elkins Act" (which I sball hereafter fully set forth so far as 
raay be necessary in the considération of this case),, and that under said 
section of the latter act no such allégation is necessary. 
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The argument further proceeds, as I understand it, upon the theory 
that if it were conceded that the défendant, witliout any prearrange- 
ment or understanding, express or implied, at some time after the 
service was perfomied and paid for, refunded to a shipper a sum equal 
to a given per cent, of the tariff before paid, that would not necessa- 
rily be a violation of any fédéral statute, because, if the défendant rail- 
way Company, on account of certain conditions or circumstances, found 
it necessary, in order to compete with a rival company and to build 
up a through business over its line and the Great Lakes to the East,, 
to pay the cost of transferring such grain, after it had been trans- 
ported over its line, through an elevator to the vessels, or what would 
be on principle the same, having an elevator of its own, to pass the grain 
through it without charge, by first receiving the rates and charges 
set forth in the published tariffs and schedules, and afterwards refund- 
ing to the shipper the cost of such transfer, or if, in order to compete 
with a rival company, it offered and gave to the shipper of such 
grain storage free in its elevator while awaiting shipment, or for such 
grain it furnished side tracks and the use of its cars, without charging 
demurrage, while awaiting shipment, by first receiving the published 
rates and charges and afterwards refunding to the shipper the cost of 
such storage or demurrage, hoping thus to build up such a traffic over 
its line, that woidd not be illégal. 

It is sufficient to say, in ansvver to this contention, that even if such 
conditions or circumstances, if they actually existed, might be shown in 
défense (which I extremely doubt, but which I do not think it necessary 
now to décide), it was not necessary under the Elkins act, in addition 
to the allégation that the défendant did on the 15th day of February, 
1906, willfully and unlawfully grant and pay certain rebates and con- 
cessions in respect to the transportation of the grain, whereby the said 
grain was transported in interstate commerce from the city of Min- 
neapolis to the city of Duluth at a less compensation and rate than that 
named therefor in the published tariflfs and schedules, to make any al- 
légation negativing the existence of such conditions or circumstances. 
It seems to me, therefore, that this ground of demurrer is not well 
taken. 

The second ground on which the demurrers are based is that. since 
the passage of the act entitled "An act to amend an act entitled 'An act 
to regulate commerce,' approved February 4, 1887, and ail acts amend- 
atory thereof, and to enlarge the powers of the Interstate Commerce 
Commission," approved June 29^ 1906 (Acts First Sess. 59th Cong. 
1905-06, pt. 1, p. 584, c. 3591), commonly known as the "Hepbum 
Law," and which I shall hereafter for the sake of brevity refer to as 
the "Hepburn Law," there can be no prosecutions under the first sec- 
tion of the law commonly known as the "Elkins Law" (Act Feb. 19, 
1903, c. 708, 32 Stat. pt. 1, p. 847 [U. S. Comp. St. Supp. 1905, p. 
599]), and which I shall hereafter, for the sake of brevity, refer to as 
the "Elkins Law," for violations of said law except in cases where the 
prosecutions were pending at the time of the passage of the Hep- 
burn law; in other words, that only those offenders against the first 
section of the Elkins law against whom causes were pending at the time 
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of tlie passage of the Hepburn law can now be prosecuted. Section 1 
of the Elkins law, in so far as it is necessary to consider it hère, pro- 
vides as follows: 

" * * * It sliall be unlawful for any person, persons, or corporation to 
offer, graut, or give or to solicit, aeeept, or reeeive any rebate, concession, or 
discrimination in respect of the transportatiou of any property in interstate 
or foreigu commerce by any common carrier subject to said act to regulate com- 
merce and tbe acts amendatory tliereto wliereby any such property sliall by 
any deviee whatever be transported at a less rate than that uamed in the tar- 
iffis published and flled by such carrier, as is required by said act to regulate 
•commerce and the acts amendatory tbereto, or whereby any other advantage 
is given or discrimination is praetiecd. Every person or corporation who shall 
ofCer, grant, or give or solicit, accept or reeeive any such rebates, concession, 
or discriniiuation sball be deenied guilty of a misdemeauor, and on conviction 
thereof shall be punished by a fine of not less than one thousand dollars nor 
more than tvventy thousand dollars. In ail convictions occurring after the 
passage of this act for olïenses under said acts to regulate counncrce, vchether 
committed before or after the passage of this act, or for olïenses under this 
section, no penalty shall be imposed on the convicted party other than the fine 
preseribed by law, imprisonment wherever now preseribed as part of the pen- 
alty being liereby abolished. Every violation of this section sliall be prosecuted 
in any court of the United States having jurisdiction of crimes vvithin the dis- 
trict in which such violation was eomniitted or througli which the transporta- 
tion may bave been conducted ; and whenever the offense is begun in one ju- 
risdiction and completed in another it may be dealt with, inquired of, tried, 
deterniiiied, and punished in either jurisdiction in the sanie manner as if the 
offense had been aetually and whoUy committed therein. 

"In construing and enforcing the provisions of this section the act, omission, 
or failure of any officer, agent or otlier person aeting for or employed by any 
common carrier aeting within the scope of bis employment shall in every case 
be nlso deemed to be the act, omission, or failure of such carrier as well as 
that of the person. Whenever any carrier Aies with the Interstate Commerce 
Ooinniission or publishes a particular rate under the provisions of the act to 
regulate commerce or acts amendatory tliereto, or participâtes In any rates so 
flled or published, that rate as against such carrier, its offlcers, or agents in 
any prosecution begun under this act shall be conclusively deemed to be the 
légal rate, and any departure from such rate, or any offer to départ therefrom, 
shall be deemed to be an offense under this section of this act." 

Section 2 of the Hepburn law amends the foregoing section of the 
Elkins law as follows : 

" * * * It shall be unlawful for any person, persons or corporation to 
offer. grant. or give, or to solicit, accept, or reeeive any rebate, concession, or 
discrimination in respect to the transportatiou of any property in interstate or 
foreign commerce by any common carrier subject to said act to regulate com- 
merce and the acts amendatory thereof whereby any such property shall by 
any deviee whatever be transported at a less rate than that named in the tar- 
iffs published and flled by such carrier, as is required by said act to regulate 
commerce and the acts amendatory thereof, or whereby any other advantage Is 
given or discrimination is practiced. Every person or corporation, whether car- 
rier or shipper, who shall, knowingly, offer, grant, or give, or solicit, accept. or 
reeeive any such rebates. concession, or discrimination shall be deemed guilty 
of a misdemeauor, and on conviction thereof shall be punished by a fine of 
not less than one thousand dollars nor more thain twenty thousand dollars : 
Provided, that any person, or any ofïicer or director of any corporation subject 
to the provisions" of this aet, or the act to regulate commerce and the acts 
amendatory thereof, or any receiver, trustée, lessee, agent, or person aeting 
for or employed by any such corporation, who shall be convicted as aforesaid, 
shall, in addition to the fine herein provided for, be liable to imprisonment in 
the penitentiary for a term of not exceeding two years. or both such fine and 
imprisonment, in the discrétion of the court. Every violation of this section 
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shall be prosecuted in any court of the United States having iurisdieCon of 
crimes within the district in wiiicii sueli violation was- committed, or tlirougii 
wtiicli tiie transportation may hâve beeu couducted ; and wlienever tlie offeusu 
is begun in one jurisdiction and completed in anotlier it may be dealt witli, in- 
quired of, tried, determined, and punisbed in either jurisdiction in tlie sani*! 
manner as if tbe offense iiad been actually and wholly eommitted tbereiu. 

"In construing and enforcing the provisions of this section, the act, omis- 
sion, or failure of any officer, agent, or other person acting for or employed hy 
any common carrier, or shipper, acting within the scope of bis empioyment, 
shall in every case be aiso deemed to be the act, omission, or failure of such 
carrier or shipper as well as that of the person. Wbenever any carrier files 
with the Interstate Commerce Commission or publishes a particular rate under 
the provisions of tbe act to regulate commerce or acts amendatory thereof, or 
participâtes in any rates so flled or publisbed, that rate as against such carrier, 
its officers or agents, in any prosecution begun under this act sball be conciu- 
sively deemed to be the légal rate, and any departure from such rate, or any 
offer to départ therefrom, shall be deemed to be an offense imder this section 
of this act." 

It will thus be noticed that by the Hepburn law section 1 of the 
Elkins law was amendée! by inserting after the words "every person 
or corporation," in the clause declaring' the parties guilty of a mis- 
demeanor, the words "whether carrier or shipper," and also by insert- 
ing in said clause, after the words "who shall" the word "knowingly" ; 
by striking out the clause providing that no penalty shall be imposed 
other than a fine, and inserting in lieu thereof the proviso, in sub- 
stance, that any person, or any officer or director of any corporation 
subject to the provisions of the act, or any receiver, trustée, lessee, 
agent, or person acting for or employed by any such corporation, shall, 
in addition to the fine, be liable to imprisonment in the penitentiary 
for a term not exceeding two years, or both such fine and imprison- 
ment, in the discrétion of the court; and by inserting after the word 
"carrier," in the two instances in which said word appears in the sec- 
ond paragraph, the words "or shipper." 

Section 10 of the Hepburn law, which I shall hereafter for the sake 
of brevity refer to as "section 10," reads as follows : 

"Sec. 10. That ail lavvs and parts of laws in oonflict with the provisions of 
this act are hereby repealed, but the amendments herein provided for shall not 
affect causes now peuding in courts of the United States, but such causes shall 
be proreeuted to a conclusion lu the manner heretofore provided by law." 34 
Stat. 595. 

Section 4 of an act entitled "An act prescribing the form of the 
enacting and resolving clauses of acts and resolutions of Congress and 
rules for the construction thereof," approved February 25, 1871 (chap- 
ter 71, 16 Stat. 432; Rev. St. U. S. [2d Ed.] 1878, p. 2, c. 2, § 13; 
U. S. Comp. St. 1901, p. 6, § 13), which I shall hereafter refer to as 
"section 13," reads as follows : 

"Sec. 13. The repeal of any statute shall not hâve the effect to release or ex- 
tinguish any penalty, foi'feiture, or liability iucurred under such statute, unless 
tbe repealing act shall so expressly provide, and such statute shall be treated 
as stiU remaining in force for the purpose of sustaining any proper action or 
prosecution for the enforcement of such penalty, forfeiture, or liability." 

The défendants hère were indicted, after the passage and going into 
effect of the Hepburn law, for violations of the first section of the 
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Elkins law alleged to hâve been committed before the passage of the 
Hepburn law. The contention, as I understand it, is this : That by 
section 10 of the Hepburn law section 1 of the Elkins law was re- 
pealed, and that by inserting after the words of repeal in section 10 
the clause, "but the amendments herein provided for shall not affect 
causes now pending in courts of the United States, but such causes 
shall be prosecuted to a conclusion in the manner heretofore provided 
by law," Congress by necessary implication evinced its clear intention 
to save only such criminal prosecutions under section 1 of the Elkins 
law as were then pending in the courts of the United States, and to 
release from prosecution ail those who had violated that section, but 
against whom prosecutions were not then pending. 

I do not think it necessary to consider the question so fuUy and 
elaborately discussed by counsel for the défendants in their briefs and 
at the oral argument, citing many cases, as to whether or not the first 
section of the Elkins law has bccn repealed and supersedcd by the 
Hepburn law. It was conceded on the argument by the counsel for 
the government that not only was the said section of the Elkins law 
expressly repealed by section 10 of the Hepburn law, bj' the words 
"that ail laws and parts of laws in conflict with the provisions of this 
act are hereby repealed," but that, even in the absence of those words, 
it must be held to hâve been repealed under the rule laid down in the 
case of U. S. v. Tynen, 11 Wall. 88, 20 L. Ed. 153, wherein the court 
déclares : 

"When there aro two acts on the saine suhject, the rule is to give effoct 
to botli, if possible ; but, if ttie two are repugniuit in any of their provisions, 
the latter act, witliout any repealing clause, opérâtes to the extent of the 
repugnancy, as a repeal of the first. And even where two acts are not in ex- 
IDress ternis répugnant, yot, if tlie latter act covers the whole subject-matter of 
the first, and embraces ncw provisions, phiinly showing that it was intended 
as a substitute for the first act, it will operate as a repeal of that act." 

The only question hère to be considered is whether or not the 
clause after the repealing words in section 10 above set forth has the 
effect by necessary implication, when used in connection with said 
repealing words, notwithstanding the provision of section 13 above 
set forth, to release from criminal prosecu*ion under the first section 
of the Elkins law those wdio had violated that law prior to the passage 
of the Hepburn law, but who had not been indicted prior to the passage 
of the Hepburn law. 

Among the numerous cases cited by counsel I find only one which 
bears upon the exact question now under considération, and that is 
the case of Eang et al. v. U. S., 133 Eed. 201, 66 C. C. A. 25Ô. In the 
case of U. S- v. Hague (C. C.) 22 Fed. 706, it does not appear that 
section 13 was called to the attention of the court or was considered by 
the court. If it was, the décision is exaf-tlv contrary to that in U. S. 
v. Reisinger, 128 U. S. 398, 9 Sup. Ct. 99, 32 L. Ed. 480. In the latter 
case section 13 was considered by the Suprême Court of the United 
States, and they there held that the words "penalty," "liabili*y," and 
"forfeiture," used in section 13, apply to crimes and the punishments 
therefor, and that that section abrogated the rule of the common law 
that the repeal of a statute opérâtes as a remission of ail penalties for 
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violation of it, co-mmitted before its repeal, and a release from pros- 
ecution therefor after said repeal, unless there be either a clause in the 
repealing statute, or a provision of some otlicr statute, expressly au- 
thorizing such prosecution, and that that section contained such a pro- 
vision. This case is not, I think, in point, except as above indicated, be- 
cause of the différence in the language of thc repealing sections there 
and hère. 

In the case of State v. Showers, 34 Kan. 269, 8 Pac. 474, cited with 
approval by Judge Jenkins in the Lang Case, and declared by hini to 
be on ail fours with that case, the Kansas statute then being considered, 
was as foUows : 

"Section 1. In the construction of the statutes of this state the followins 
rules shall be observed, unless such construction would be inconsisteut witli 
the manifest intent of the Législature, or répugnant to the context of the stat- 
ute : First. The repeal of a statute does not revive a statute previously ro- 
pealed, nor does such repeal affeet any right which acerned, any duty iniposed, 
any penalty incurred. nor any proceeding comnienced under or by virtue of the 
statute repealed. The provisions of any statute, so far as tliey are the same as 
those of ajoy prior statute, shall be construed as a continuation of such provi- 
sions, and not as a new enactmeut." Conip. Laws 1870, c. 10-1. 

The repealing clause there being considered was as foUows : 

"Sec. 19. Original sections 2, 3, 4, 7, 8, 9, 12, 1^ and 21 of the said act, to 
which this act is amendatory and suppleaiental, are liercby repealed. Ali pros- 
ocutions pending at the time of the t;iking effect of this act shall be continued 
the same as if this act had not been passcd." 

It wul be noted that the words of the Kansas statutes above quoted 
are far from identical with those of the fédéral statutes now being con- 
sidered. The Kansas statute of construction contains the words "un- 
less such construction would be inconsistent with the manifest intent 
of the Législature, or répugnant to the context of the statute," and thus 
leaves open to the courts the application of the recognizcd canons of 
construction to ascertain from the language of the repealing statute 
and the context of the statute the intent of the Législature. There are 
no such words in section 13, and the Kansas statute does not provide, 
as does section 13, that the repeal of any statute shall not bave the 
efïect to release or extinguish any penalty, forfeiture, or liability under 
the repealed statute, unless the repealing act shall so expressly provide. 
Under the Kansas statute it was not neccssary to expressly provide in 
the repealing act that a certain class of ofïenders shall be released from 
prosecution, but under the fédéral statute it is imperative that there 
should be such an express provision. The words "unless the repealing 
net shall so expressly provide" differentiates the two statutes, and in my 
opinion make the Kansas case of little, if any, value in determining the 
question now under considération. 

The case of Lang et al. v. U. S., supra, is, I think, on ail fours 
A'ith the one at bar, and is the only one in ail the cases cited that 
bears on the exact question now being discussed. In that case section 
3 of the act of March 3, 1875 (18 Stat. 477, c. 141 [U. S. Comp. St. 
1!)()1, p. 1286]), under which plaintiffs in error were indicted, was 
amended, repealed, and superseded by section 3 of the act of March 
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■3, 1903 (32 Stat. 1214, c. 1012 [U. S. Comp. St. Supp. 1905, p. 276]). 
Section 28 of the latter act reads as follows: 

"Sec. 28. That nothing contained in this act shall be construed to affect any 
prosecntion or other proceeding, eriminal or civil, begun under any pxisting act 
or any aets hereby ameuded, but sucli prosecutions and other proeeedings, erim- 
inal or civil, shall proceed as if this act had not been passed." 32 Stat. 1220, 
«. 1012 [U. S. Comp. St. Supp. 1905, p. 2C8]. 

And the thirty-sixth section of the latter act was as follows : 

"Sec. 36. That ail aets and parts of acts inconsistent with this act are hereby 
repealed : Provided, that this act shall not be construed to repeal. alter, or 
amend existing laws relating to the immigration, or exclusion of, Cbinese per- 
sons or persons of Chinese descent." 32 Stat. 1221, e. 1012 [U. S. Comp. St. 
Supp. 1905, p. 290]. 

The prosecution under review in that case was, as is the case hère, 
■commenced after the passage of the latter act, and was for an offense 
under the former act. The plaintiffs in error were sentenced to the 
penitentiary at hard labor, Lang for the period of three years, and 
Lewis for the period of two years, and each to pay a fine of $100 and 
costs of suit; and the pétition in error was to reverse those judgments. 
The contention was the same there as hère, and the judgments were 
afïîrmed. The judges sitting in the Court of Appeals, however, were 
divided, two of them, Judges Grosscup and Baker, concurring in the 
affirmance of the judgments, but on différent grounds, and the other, 
Judge Jenkins, dissenting and dift'ering with both of the other judges. 
Judge Grosscup based his opinion upon what his associate Judge Jen- 
kins was pleased to term "a subtlety of grammar," holding that the 
Word "begun" there tised meant "which hâve already been begun or 
which may hereafter be begun." Thus construing the word "begun," 
it was not necessary for him to consider section 13, and he refers to it 
in his opinion only inferentially, if at ail. 

It is contendcd by counsel for the défendants hère that the language 
used by Judge Grosscup indicated that, if he had found it necessary 
to consider section 13, he would hâve concurred with Judge Jenkins. 
To my mind some of that language would seem to indicate the contrarv. 
Certainly it might hâve been said there, as is contended hère, that the 
proviso contained in section 28 might hâve been left out altogether, 
because ail prosecutions under the old law would hâve been saved by 
section 13. So that, I think, we may throw out of considération the 
opinion of Judge Grosscup as not in any way enlightening us upon the 
question hère under considération. As I hâve heretofore said, Judge 
Jenkins cited the case of State v. Showers, supra, and déclares that it 
is on ail fours with the case then being considered. The learned judge 
holds that the word "begun," there used, meant "already begun." He 
quotes section 13, and then he pursues exactly the same argument as 
that made by counsel for the défendants in the case at bar. I quote 
a portion of what he says : 

"This [referring to section 13] without doubt prescribes a rule of construc- 
tion to be applied to every subséquent act, in the absence of an expression of 
a différent intent in such subséquent act. U. S. v. Reisinger, 128 U. S. 398, 9 
Sup. CM:. 99, 32 L. IM. 480. But as one I^egislature cannot bind a subséquent 
Législature to a particular mode of repeal, where the subséquent act contains a 
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provision with référence to a prior act superseded by the new act, we must ap- 
ply the recognized canons of construction to tlie language employed to ascer- 
tain the intent of the Congress. « * * We are compelled to assume that 
the Congress understood this. \V.e are compelled to assume that they spoke 
to a purpose. The natural import of the language used, as with déférence I 
thinli, can bear no other construction tlian that the Congress intended to say 
vvhat it expressly said should be saved, and nothing else. It is not permitted 
to the court to say that the Congress spoke unadvisedly or unwisely, nor should 
violence be done to recognized rules of construction to avoid supposed mis- 
chievous results, or supposed careless législation. 'Ita lex scripta est.' The 
law has so spoken. The courts should follow and obey. If injury results the 
responsibillty is upon the Législature, not upon the court." 

In this language, as with déférence I think, he in effect adds to that 
section, and to section 28 of the act there being considered, vvords which 
they do not contain, and avoids and begs the whole question. I£ we 
should follow his reasoning, yve would, by an application of the rule 
bî construction which Congress has by section 13, as to the matter 
now under considération, to wit, releases from prosecution, forbidden 
to the courts, add to that section and to section 10, by implication from 
vvords wLich they do contain, words which they do not contain. It 
seems to me, as to releases from prosectition, that it may be said of 
section 10 : "Ita lex non scripta est." The law is not so written. And 
that it may be said of section 13 : "Ita lex scripta est." The law is so 
written. The courts should follow and obey. And, if they fail to fol- 
low and obey, the responsibillty is on the courts, and not on the 
Législature. 

Black's Law Dictionary defines the word "express" as follows : 

"Made known distinctly and explicitly, and not left to inference or impli- 
cation ; declared in tenus; set forth in words; manifested by direct and 
nppropriate language, as distinguished from that which is inferred from cou- 
duct. The word is usually contrasted with 'implied.' " 

Bouvier's définition of the word "express" is as follows: 

"Stated or declared, as opposed to implied. That which is made known 
and not left to implication. It is a rule that, when a matter or thing is ex- 
pressed, it ceases to be implied by law. 'Expressum facit cessare tacitum.' " 

The American & English Encyclopedia of Law says : 

"'Express' is defined as directly stated; not implied or left to inference; 
distinctly and pointedly given ; made unambiguous by spécial intention ; clear ; 
plain." 

Webster's Dictionary defines the word "express" as follows: 
"Directly stated ; not implied or left to inference." 

Worcester defines the word "express" as follows: 

"Given in direct terms; not implied; not dubious; clear; definite; explicit; 
plain ; manifest." 

The Century Dictionary defines the word "express" as follows: 

"Clearly made known ; distinctly expressed or indicated ; unambiguous ; 
explicit; direct; plain. In law, commouly used in contradistinction to 'im- 
plied.' " 
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Section 13 is, I think, as declared by Judge Deady, in the case of U. 
S. V. Barr, 24 Fed. Cas. 1016, a wise and salutary provision. The 
learned judge says : 

"Section 13 is a salutary provision, and if it, or something lilie it, bad al- 
ways been incorporated in tlie statutes of the states or United States, it 
would hâve prevented many a lame and impotent conclusion in criminal 
cases in which the défendant escaped punishment because the Législature, 
in the hurry and confusion of amending and enacting statues, had forgotten 
to insert a clause to save offenses and liabilities already couimitted or iu- 
curred from the efCect of express or implied repeals." 

It seems to me that it is wide of the mark to say that one Législa- 
ture cannot tie the hands of subséquent Législatures. It is more to 
the purpose to say that the Législature can bind the hands of the courts 
as to rules of construction. Section 13, to my mind, évinces no at- 
tempt on the part of the Congress of 1871 to bind the hands of sub- 
séquent Congresses. If that argument were pursued to its ultimate con- 
clusion, it would mean that section 13 would only apply to the acts of 
the Congress that passed it, and that, whenever any subséquent Con- 
gress in express terms repealed a pénal statute, it by that means did 
away with section 13, and clearly evinced an intention that section 
13 should not apply thereto. In the Reisinger Case the Suprême Court 
of the United States holds exactly the contrary of this. The title of the 
act in which section 13 was enacted (which I hâve heretofore given) 
shows clearly and beyond doubt the purpose of that section, and that 
it was to prescribe a rule of construction to the courts, and not an at- 
tempt to tie the hands of future Congresses. By section 13 Congress, 
in words so plain that they do not need any construction, says to the 
courts, as it has a right to say : "When we repeal a pénal statute, you 
shall not release those who hâve violated the act repealed from punish- 
ments for violations thereof, unless the repealing act so expressly pro- 
vides. Unless we say expressly, not by implication, that such per- 
sons shall be released, you shall treat the repealed statute as still re- 
maining in force for the purpose of sustaining any proper action or 
prosecution for the enforcement thereof. If we do not say so ex- 
pressly — that is, in so many words — you shall not, by applying the ac- 
cepted or common-law ruîes of construction, impl)- thut we hâve in- 
tended to release such persons. If we intend to do that, we will say 
so in express terms." 

If this be true, the ancient maxim or rule of construction, "Expressio 
unius est exclusio alterius," cannot be invoked hère. Section 13 was a 
gênerai provision of law addressed to the courts. It became a part 
of the gênerai body of the law. It has bccn so treated ever since its 
passage. It was carried into the Reviscd Statutes of the United States 
of 1878, and into the United States Compiled Statutes of 1901. It is 
a part of the gênerai body of the statutes of the United States now. 
As I hâve said, it was not intended to bind the hands of subséquent 
Congresses, and could not bind them. But every subséquent Congress 
that has not repealed it has recognized it as a part of the gênerai body 
of the law and as a rule of construction to be applied by the courts to 
acts passed by it, as much as if it had ben re-enacted by such Congress. 
The Congress of 1906 so recognized it. They knew that in the hurry 
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and confusion of amending and enacting statutes, in the pressure 
upon members of Congress, not only by reason of their having to con- 
sider ail the varions matters of législation for a great nation, but also 
by reason of the exactions upon their time and attention as to many 
things not really pertaining to their législative duties (and of this few 
who hâve not themselves been members of Congress can hâve any 
adéquate appréciation), words and phrases might inadvertently, or by 
mistake, or possibly by design of those in and out of Congress having 
an interest in the particular matter legislated upon, find their vvay into 
acts repealing pénal statutes which might by the application of the 
accepted and common-law rules of construction release from penalty 
those who had violated repealed acts ; and it was for this reason they 
originally passed and hâve ever since recognized and kept upon the 
statute books section 13 as a part of the gênerai body of the law binding 
upon the courts. They showed their wisdom in recognizing that they 
might make mistakes, or be careless or inadvertent, and thus produce 
mischievous résulta. And this section 13 was placed by them, and bas 
ever since its enactment been kept by them, as a sentinel on guard to 
prevent such mischievous results. They said to the courts, as plainly as 
words could say : "You shall not, by implying from words that we do 
use words that we do not use, remove that sentinel." They said, as 
plainly as they could say, to the courts : "When you come to a repeal- 
ing statute of this kind, you need not — indeed, you shall not — use 
those keys you hâve been accustomed to use to unlock the doors of 
our minds and ascertain our intention as to the release from penalty 
of those who hâve violated a repealed law. It will net bs necessary 
for you to consider the niceties of grammatical construction as to 
whether a word is in the prétérit or past tcnse, a participle, a con- 
nective, or a verbal adjective, in order to ascertain whether or not we 
intend to release violators of the repealed law. If we wish or intend 
to release such violators, we will say so in express words, and not leave 
it to be implied or inferred. If we insert clauses which we might 
bave left out, or which we should bave left out, you shall not from 
that infer that we intended to put in clauses that we did not put in, and 
thus release violators of the law." 

In other words, ail that is left to the courts is to say whether or not 
they find in the repealing act an express provision releasing offenders, 
■or any class of offenders from prosecution under the repealed act. 
If no such express provision is found they are not released. I do not 
find any such provision in the repealing act now under considération. 

Judge Baker bases his opinion squarely upon section 13. In his 
opinion the resuit would be the same if the word "begun" meant only 
■"already begun," as held by Judge Jenkins. Concurring fully, as I do, 
in his opinion, I quote it, because it is perhaps expressed in better 
language than I hâve myself been able to command. lie says : 

"Of course, oue le.i;islative body camiot tie tlie liniuls of its suecessors with. 
respect to eitlier subject-iuatter or method of sxibsoquent législation. But 
section 13, as I view it, évinces no such attempt. The Congress of 1S71 was 
not addressiug itself partieularl.y to succeeding Congresses, but particularly 
to the courts. The courts are commanded by seetiou 13 to treat a repealed 
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statute as still remainiug in force for punishment of violations tliereof, unieas 
the court shall find that tlie repealing act 'expressly provides' that such re- 
pealed act shall not sustain any prosecution for its violation. The case of U. 
S. V. Reisinger, 128 U. S. 398, 9 SUp. Ct. 99, 32 L. Ed. 480, readily distingnish- 
able from the présent case in its facts, is useful hère only as sliowing the 
Suprême Court's récognition (1) of what the coninion-law rule of construction 
was ; (2) of the right of Congress to legislate upon the subject-matter of rulew 
of construction ; and (3) of the faet that Congress by the enactment of section 
13 abrogated the common-law canon of interprétation, hereinabove stated. 
respecting the effeet of a repeal. If section 13 is in force in its entirety, it is 
the court's duty to apply the rule of interprétation therein laid down, and 
to treat the pénal statute of 187.T as being alive for the purpose of sustaining 
every proper prosecution for the enforcement of its pcnalties, luiless the 
amendatory and enlargiug act of 1903 be found to contain an express pro- 
vision for the forgiveness of the unconvicted. Tliere is no prêteuse that the 
act of 1903 expressly so provides. If se<-tion 13 is in force in its entirety an 
argument along this Une: The act of 1875 was sui>erseded by the act of 1903. 
The efCect of the supersession was to exempt ail unconvicted violators of tho 
act of 1875 from punishment, uuless Congress lias providod for their prosecu- 
tion. Congress in the act of 1903 bas only provided that unconvicted violators 
against whom prosecutions were begun before Mardi 3, 1903, may be punished. 
Tlierefore unconvicted violators against wliom prosecutions were begun nfter 
Mardi 3, 1903, shall go free — is false, I think, because its keynote la the ab- 
rogated common-law rule of construction." 

The contention, if it is so contended, that section 13 was partially 
repealed, by imphcation, by section 10, but only in so far as it related 
to prosecutions under the Elkins law of those who had not already 
been indicted, is, I think, fully met by what I hâve already said, and by 
Judge Baker, where he says : 

"Has section 13 been repealed in whole or in part? That section furnished 
a complète enactment respecting one metliod of interprétation. Sulisequent 
Congresses were left at liberty to legislate on that subject, as on every other 
within their constitutional right, and in any nianner they might clioose. Thoy 
could amend or repeal the previous législation. They could reix-al it expressly 
or by implication, in whole or in part. No claini is made of an express re- 
])eal. No daim is made of a gênerai repeal by implication. An argument is 
advanced, as I understand it. that section 13 has been partially re]ica!ed by im- 
])lication (but only in its relation to the pénal acts of 1875 and 1903), in this 
way : Section 13, in its application to the acts in question, provides that un- 
convicted violators of the act of 1875 against whom prosecutions were be- 
gun before March 3. 1903, may be punished, and also that unconvicted violators 
of the act of 1875 against wliom prosecutions were begun since Mnrcli 3, 
1903, may be punished. The act of 1903 provides that unconvicted vioîators 
of the act of 1875 against whom prosecutions were begun before March 3, 
1903. may be punished, but is silent respecting the fate of those unconvicted 
violators of the act of 1875 against whom prosecutions had not been bc.tnin 
hy March 3, 1903. Therefore that part of the gênerai law enibndied in sec- 
tion 13 which by its terms would be apiilicable to tlie unconvicted violators of 
the act of 1875 acainst whom indictments were returned after March 3, 1903. 
has been impliedly repealed. And the inaxim, 'Expressio uiiius est excluslo 
alterius,' is evoked as clinching the argument. It strikes me as a queer doc- 
trine that silence should accomplish a repeal. It seems to me that, instead 
of adverting to the maxim quoted, which may properly be aiiplied where one 
must choose between alternatives, attention should be given to those principles 
which déclare that repeals by implication are not favored, that new législation 
does not supersede the old by implication unless the new envers the whole 
subject of the old, and that the new may reafïirm (though reaflirmation is a 
needless work), amend, or supplant parts of the old without affecting the 
force and validity of those parts concerning which the new is silent" 
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I can only add that it seems to me queer that Congress shoiild in- 
tend to accomplish such a repeal in sucli a manner. It is équivalent 
to saying that, although this rule of construction contained in section 
13, and addressed to the courts, directs that the repeal of a statute 
shall not hâve the effect to release from prosecution unless the repeal- 
ing act shall so expressly provide, still the courts can, although there 
is no such express provision in the repealing act, avoid that rule and 
accomplish what it was intended to prevent by construing by implica- 
tion that rule out of existence. It is équivalent to saying that, if we 
cannot avoid the rule by implication or inference from the language 
contained in the repealing act, we can by implication or inference 
from that language get rid of the rule. It is équivalent to saying that, 
although Congress has placed this sentinel on guard to prevent just 
such releases, the courts can use the key therein forbidden to be used 
to knock down and put out of the way the sentinel. This, as with 
déférence, I think, would be little less than a kind of judicial leger- 
demain. I cannot think that the courts can thus obviate a plain, posi- 
tive, and unambiguous statute prescribing a rule of construction. Be- 
sides, I think that the contention is fully met by the Suprême Court of 
the United States in the case of Rosecrans v. U. S., 165 U. S. 357, 17 
Sup. Ct. 303, 41 h. Ed. 708, wherein the court says : 

"Where Congress has expressly legislated in respect to a given matter, that 
express législation mnst control in the absence of subséquent législation equally 
express, and is not overthrown by any mère inferences or implications to be 
found in such subséquent législation." 

I hâve not been impressed by the argument drawn from the his- 
tory of the législation in référence to rates, rebates, and concessions. 
In that argument it was asserted that those laws were an évolution 
and that the Hepburn law was the final resuit of that évolution. It 
was asserted that the laws prior to the Hepburn law had been permitted 
to remain a dead letter upon the statute book. It was asserted that 
the Elkins law was a harsh and stringent law, subjecting those who 
had given or accepted rebates or concessions, not knowing that they 
were giving or accepting such rebates or concessions, to its penalties, 
and that Congress, recognizing this, amended and superseded that law 
by the Hepburn law; that by inserting the word "knowingly" in the 
Hepburn law it evinced its récognition of the harshness of the Elkins 
law; and that this throws light upon the repealing section of the 
Hepburn law, and strengthens the contention that it was the intention 
of Congress to release from prosecution under the former law those 
against whom prosecutions had not already been begun. In answer 
to this it might be said that it may well be questioned whether those 
laws had been permitted to remain a dead letter, but that, on the 
contrary, numerous efforts had been made and were being made to 
enforce them; and it might also be said that Congress did not recog- 
nize the harshness of the Elkins law by inserting in the amendment 
thereto the word "knowingly," but inserted that word for another and 
a very good reason. The punishment prescribed by the Hepburn law, 
amending and superseding it, is fine or imprisonment in the peniten- 
tiary for a term not exceeding two years, or both such fine and im- 
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prisonment, in the discrétion of the court. Does it not strike one with 
much greater force that the word "knowingly" was inserted because 
the offense had thus been made an infamous one? In vievv of what I 
hâve already said, if I am correct in the conclusion reached, this argu- 
ment is without force, because it proceeds upon the assumption that we 
may by interprétation or inference ascertain the intention of Congress 
in référence to the release from prosecution of those who had violated 
the repealed law. 

But if we were permitted, in the face of section 13, to ascertain the 
intention of Congress by interprétation or inference, and for that pur- 
pose could look, if necessary, to the history of the législation and of the 
times in which it was passed, as in that case I think we could (U. S. 
V. Union Pac. R. R. Co., 91 U. S. 73, 23 L. Ed. 224), it might be well 
for us, while we are considering, in the light of that history, what 
Congress intended to do, also to consider, in the light of that history, 
what Congress did not intend to do. I think that to any one at ail 
familiar with that history it is well known that Congress at the time of 
the passage of the Hepburn law was seeking to enlarge and make 
more effective the powers of the Interstate Commerce Commission, 
and was seeking, not to make the laws in référence to rates and rebates 
and concessions less stringent, but more stringent, and was seeking, 
above ail things, to prevent the Interstate Commerce Commission from 
being sheared of its powers, and the objects of the law nullified, by 
proceedings in court and the necessary delays incident thereto. ï 
think that to any one at ail familiar with the condition of the public 
mind or with the temper of Congress at that time it must be évident 
that Congress did not wish to release any one from the penalties of the 
laws theretofore in force, but, on the contrary, intended that ail offend- 
ers against those laws should be prosecuted, and that no guilty person 
or corporation should escape. And I can conceive of no reason why 
Congress should wish or intend that those whose violations had been 
discovered and against whom prosecutions had already been com- 
menced, even though they might be few in number, should be prose- 
cuted to a conclusion and should suffer the penalties incurred, and that 
that much larger class of offenders, whose violations of the law had not 
been discovered and against whom prosecutions had not been begun, 
should be allowed to go free. 

But, even if we are permitted, in the face of section 13, as to releases 
from prosecution by a repealing act, to ascertain by interprétation or 
inference the intention of Congress, we can, by following and apply- 
ing an accepted rule of construction, as binding as that contained in 
the maxim, "Expressio unius est exclusio alterius," ascertain the in- 
tention of Congress and reconcile section 10 and section 13, and make 
them both stand together. Sections 1.5 and 16 of the interstate com- 
merce act (21 Stat. 384 [U. S. Comp. St. 1901, p. 3105]), as the same 
had been amendée! prior to the passage of the Hepburn act, prescribe 
the mode of procédure before the Interstate Commerce Commission 
and in the courts to enforce the provisions of that law. By the Hep- 
burn act thèse sections are amendcd and superseded. It is contended 
by counsel for the government that the amendments to thèse sections 
refer only to civil procédure, and by counsel for the défendants tliat 
151 P.— 7 
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they refer in express terms to both civil and criminal procédure. But 
I tliink the resuit is the same if they refer to either or both. By a 
comparison of the provisions of the Hepburn act amending and super- 
seding thèse sections of the former law, it is found that changes are 
made in the procédure therein provided for. Without following 
through every détail the amendments made in thèse sections by the 
Hepburn law, it will be sufificient to refer to only one. 

The expediting act of February 11, 1903 (32 Stat. 823, c. 544 [U. 
S. Comp. St. Supp, 1905, p. 622]), entitled "An act to expedite the 
hearing and détermination of suits in equity, and so forth," applied 
only to causes wherein the United States is complainant. By the 
Hepburn act its provisions are made applicable to ail suits, no matter 
who is complainant, brought in any of the Circuit Courts of the United 
States against the Interstate Commerce Commission to enjoin, set 
aside, annul, or suspend any order or requirement of the commission, 
including the hearing on an application for a preliminary injunction, 
and are aiso made applicable to any proceeding in equity to enforce 
any order or requirement of the commission, or any of the provisions 
of the act to regulate commerce, approved February 4, 1887, and ail 
acts amendatory thereof or supplemental thereto. 

It is admitted by both sides — and, indeed, it is stated by counsel for 
the défendants to be the A B C of the law — that it is compétent for 
Congress to make changes in the mode of procédure, and that the 
changes thus made would be applicable to and govern the procédure 
in ail causes pending as well as in those thereafter commenced. This 
being the case, the amendments to the mode of procédure made by the 
Hepburn law would affect causes pending at the time of its passage 
as well as those thereafter brought. So that, if Congress wished, as 
to causes then pending, to continue in force the former provisions in 
référence to the procédure, it was necessary that they should make 
provision therefor. This, I think, furnishes us a key by which we 
can ascertain the intention of Congress when they inserted the words, 
"but the amendments herein provided for shall not affect causes now 
pending in courts of the United States, but such causes shall be prose- 
cuted to a conclusion in the manner heretofore provided by law," and 
it gives us a complète answer to the contention that, unless those words 
are construed as counsel for the défendants would bave us construe 
them they are wholly meaningless and superfluous. Let us read sec- 
tion 10, in which thèse words occur, in connection with section 13, 
as the Suprême Court of the United States did in the Reisinger Case. 
The two, thus read together, would be as foUows : 

"That ail laws and parts of laws in conflict with the provisions of this act 
are hereby repealed: Provided, that said repeal shall not hâve the effect 
to release or extinguish any penalty, forfeiture, or liability incurred there- 
under, unless this act shall so expressly provide, and the same shall be treated 
as still remaining in force for the purpose of sustaining any proper action or 
prosecution for the enforcement of such penaltj', forfeiture, or Habilita'; but 
the amendments herein provided for shall not affect causes now pending In 
courts of the TJnited States, but such causes shall be prosecuted to a conclu- 
sion in the manner heretofore provided by law." 

And let us remember always in this connection that it is the inten- 
tion of Congress to release from prosecution that we are considering. 
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It would seem to me that, thus read, no one could construe that by 
this section Congress intended to release any offenders against the 
former laws from prosecution. But, if thèse statutes are répugnant, as it 
seems to me, when so read together, they are not, it is a familiar rule 
that seemingly répugnant statutes must be so construed, if possible, as 
that both shall stand. "Repeals by implication are not favored, and 
will not be decreed, unless it is manifest that the Législature so intend- 
ed. As laws are presumed to be passed with délibération and with full 
knowledge of ail existing ones on the subject, it is but reasonable to 
conclude that in passing a statute it was not intended to interfère with 
or abrogate any former law relating to the same matter, unless the re- 
pugnancy between the two is not only irreconcilable, but also clear and 
convincing, and following necessarily from the language used, unless 
the later act fully embraces the subject-matter of the earlier, or unless 
the reason for the earlier act is beyond peradventure removed. Hence, 
every effort must be used to make ail acts stand, and if, by any rea- 
sonable construction, they can be reconciled, the later act will not oper- 
ate as a repeal of the earlier." Am. & Eng. Ency. of Law [Old Ed.] 
vol. 23, p. 489. 

Bringing thèse two sections together, as I hâve donc, and reading 
them together, in view of the foregoing rule, can they be reconciled 
and both be made to stand? Let us not forget or leave ont the words, 
"but such causes shall be prosecuted to a conclusion in the manner here- 
tofore provided by law." The words "in the manner" show to my 
mind conclusively that this last clause relates only to the mode or meth- 
od of procédure. Eet us read this clause in connection with the words, 
"the amendments herein provided for shall not afîect causes now pend- 
ing." Shall not affect them how? Certainly, in the face of section 13 
and in connection with the words "in the manner," as to that only as 
to which they could affect them, namely, the procédure. And what 
amendments are referred to ? Clearly none other than the amendments 
relating to the procédure. If we are to attribute to Congress the wis- 
dom and learning attributed to th. m in the argument, they knew that 
where the procédure was changed ail actions, civil or criminal, whether 
then pending or thereafter brought, would thereafter follow the new 
procédure. "Even where prosecutions and rights of action under a 
repealed enactment are preserved by a saving clause in the repealing 
act, yet, after the latter takes effect, they must be carried on and en- 
forced in conformity with the provisions of the repealing statute, the 
one repealed being preserved only to the extent of furnishing the right 
of action or prosecution, not the practice or mode of procédure." End- 
lich on the Interprétation of Statutes, 487. And, if as to actions then 
pending, they wished that the former provisions as to the procédure 
should remain in force, as I hâve said above, it was necessary that they 
should insert thèse words in section 10 after the repealing words. And 
it seems to me that, using this language which points directly to the 
mode of procédure, they could hâve intended nothing else. It seems to 
me that, not only may the two sections be thus clearly harmonized and 
made to stand together, but that they must be thus harmonized, and that 
the intention of Congress is thus made clear. And I think the inter- 
prétation that Congress intended by thèse words to release any class 
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of offenders against the former laws from penalty, forfeiture, or liabil- 
ity is a forced and perverted one. 

In the foregoing I hâve assumed that changes hâve been made 
by the Hepburn law in the mode of procédure, not only in civil causes, 
but also in criminal causes, as is contended by counsel for the défend- 
ants. I think, however, there is much force in the contention of coun- 
sel for the government that the words "causes now pending" were in- 
tended by Congress to refer only to civil causes. Counsel for the de- 
fendants hâve pointed out to me provisions in the Hepburn law mak- 
ing certain things criminal which had not theretofore been criminal 
and changing the penalties for crimes under the former laws ; but thèse 
do not touch the procédure in the prosecution of such crimes, and, in- 
deed, it is difficult to see, as counsel for the government contends, how 
such procédure could hâve been changed. Admitting, as I think we 
must admit, that the word "causes" is broad enough to include both 
civil and criminal causes, yet, under the rule above given in relation 
to reconciling seemingly répugnant statutes, if a word of broad mean- 
ing is used, but if by giving to it a narrower meaning we can reconcile 
the seemingly répugnant provisions, and especially if the context shows, 
by reasonable interprétation, that the narrower meaning was intended, 
it should be construed as having that narrower meaning. If we give 
to this word this narrower meaning, the foregoing observations apply 
with equal, or even greater, force. 

I am, therefore, clearly of the opinion that the demurrers should be 
overruled. 

Mémorandum. 

It is proper to state that my associate, Judge LOCHRËN, who sat 
with me at the hearing of thèse demurrers, but who takes no part in 
this décision, does not concur in the views expressed in the opinion 
herewith filed. His view is as foUows : 

"That section 13 of the Revised Statutes gives a rule of construction only 
applicable to such repealing statutes as hâve no express saving clause, iu- 
dicating that such matter was In the mind of Congress when it passed the 
repealing act, and therefore was not one of the matters then expressly acted 
upon. Section 10 of the Hepburn act expressly repeals the parts of the El- 
kins act on which thèse indictments rest, and also contains an express saving 
clauFC covering only pending cases. Thus (.^ongress in the Ilepburn act ex- 
pressly provided lust what penalties, forfeitni'es, and liabilities should not be 
extingui^lied bv the repeal, and equally by the force of the cx])ross language 
used extinguished othcrs. It does this by the express language of the repeal. 
withont resovting to the maxim, 'Expressio unius est exclusio alterius ;' and 
it therefore does expressly provide that the effect of the repeal shall be 
différent from what it would hâve been, were there no express saving clause, 
and the matter left to the construction reqnired by section 1.3. It therefore 
matters not whethcr the saving clause thus expressed covers only civil causes, 
or causes which are both criminal and civil." 
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EXLET V. SOUTHERN COTTON OIL CO. 
(Circuit Court, S. D. Georgia, E. D. February 14, 1907.) 

1. Watebs and Wateb Courses— Subface Watebs—Dbains— Pollution — Pbi- 

VATE Nuisance. 

The diseharge of aclds and waste from an oil mill, and other oÉfensive 
matter from outhouses used in connection therewith, into a ditch orïginally 
construeted for drainage of the land, and extending tlirough the land of 
an adjoining owner, by which the latter suffers injury to bis crops and 
from tlie offensive and unwholesome odors, eonstitutes a private nuisance, 
and gives the person Injured a right of action for damages, under Ga. 
Civ. Code, 1895, § 38.58. 

[Ekl. Note. — For cases in point, see Cent. Dig. vol. 48, Waters and Water 
Courses, §§ 55-61, 135.] 

2. Nuisance— Pbivate Nuisance— Geounds op Action— Négligence. 

The création and maintenance of a private imisance, by discharging 
waste or fllthy matter upon another's lands to bis injury, is actionable, 
witbout regard to the question of négligence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Nuisance, §§ 5, 7.] 

3. Waters — Sueface Waters — Ripaeian Owners. 

The law of surface waters and rights of riparian proprietors diseussed 
and distinguished. 

4. Same — Pleading. 

Whether or not the use made of a ditch by a landowner is reasonable 
Is a conclusion of law, and the unreasonableness of snch use need not be 
alleged in terms in an action for damages by an adjoining owner who is 
injured thereby, where the facts alleged taken in connection with what 
may naturally and proximately be deduced therefrom justify that con- 
clusion. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 37, Nuisance, § 113.] 

5. Same— Notice. 

Under the law of Georgia, one who créâtes and maintains a nuisance is 
liable to any one who is injured thereby, and no notice of the harmful ef- 
fects resulting from the nuisance, or request to abate the same, is neces- 
sary as a condition précèdent to the maintenance of an action therefor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Nuisance, §§ 102, 
103.] 

6. Same — Pleading — Allégation of Damage. 

In an action for a private nuisance, a gênerai allégation of damage is 
sufficient to entitle plaintifC to recover ail damages that are the natural 
and necessary conséquence of the nuisance; but where spécial damages are 
alleged, the allégations should be sufficiently spécifie to apprise the défend- 
ant of the items thereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Nuisance,. § 113.] 

Action at Law for Damages. On demurrer to pétition. 

R. R. Richards and Cann, Barrow & Mcintire, for plaintiff. 
Garrard & Meldrim, for défendant. 

SPEER, District Jtidge. The plaintiff's intestate brought this 
action against the défendant in the superior court of Chatham county, 
claiming damages in the amotint of $32,04.5. Subsequently the pro- 
ceeding was removed to this court by the défendant, who is a nonresi- 
dent. The plaintiff allèges that he is the owner of a tract of land, 
comprising 6.5 acres, in said county ; which land has been continuously 
used by him for farming purposes. In the body of said land lies an 
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area of low land, comprising about six acres, through which there runs 
a ditch for the purposes of drainage. This ditch connects with one 
running from the land of the défendant, and extends through the 
petitioner's land in a southeasterly direction to what is known as "Stiles 
Canal," which ultimately finds its outlet into the Savannah river. The 
plaintiff allèges that the six acres in question are the most fertile and 
valuable of his lands, that for over 30 years they hâve been cultivated 
in truck gardening, and that their productivity has now been de- 
stroyed, and the plaintiff greatly damaged, in manner alleged, by 
reason of the défendant running unclean water from its mill and plant 
into this ditch. A stream of polluted water is discharged through 
this médium upon plaintifï's land, and this water, it is alleged, is foui, 
hot, laden with chemicals, eats up the soil in the ditch, injures the ad- 
jacent land, and kills végétation. The refuse thus discharged emits 
fumes and odors and unhealthy smells, making the atmosphère in the 
vicinity of said ditch and lowlands, for a considérable distance, cor- 
rupted, unwholesome, offensive, nauseating, and unhealthy, rendering 
the acts of the defend-ant a dangerous and continuing nuisance and a 
constantly recurring trespass on petitioner's land. It is also stated 
that the défendant company has connected privies with said ditch, 
through which fecal excrément from several hundred employés is 
discharged through and upon plaintiff's land. The plaintifï claims 
particular damages to his crops and other property, and allèges that al- 
though the attention of the company has been called thereto, it has 
continued to disregard his rights. 

To this pétition, the défendant has demurred both generally and 
specially, on the ground that the plaintiff has not made such a case as 
entitles him to any action at law as to the matters alleged, and has 
demurred on divers spécial grounds. The form of the pétition is 
gênerai and based upon the libéral system of pleading which obtains 
in this State. It is argued that, in order to avoid the effect of thèse 
demurrers, the form of action must be regarded as trespass quare 
clausum fregit ; that such action lies only where the défendant "brokc 
and entered the plaintiff's close," and as it contains no such allégation, 
the pétition does not constitute such form. It is further insisted that 
there should be an averment that the acts complained of were com- 
mitted with "force and arms," as essential to the gravamen of the 
action. The gênerai demurrer also raises the question that the com- 
pany has a right to the reasonable use and enjoyment of its property, 
and there is no averment that it has donc more than exercise that right, 
and that, if its conduct causes damages to adjacent land, it is damnuni 
absque injuria. It is contended that the right to discharge surface 
water cannot be interfered with ; that the défendant has the right to 
increase its flow, and is not liable for resulting injuries unless caused 
by its négligence, unskillfulness, or wanton abuse ; and that it is nec- 
essary for the plaintiff to show, not only that he has sustained damage, 
but that the défendant has caused the same by going beyond what is 
necessary to enable him to hâve the natural use of his own land. 
As this is not alleged in the pétition, it is insisted that the gênerai de- 
murrer must be sustained. 
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The facts, as set forth, clearly allège the maintenance of a private 
nuisance. This under the Code of our state gives a right of action 
to the person injured. Civ. Code 1895, § 3858. "The right ofenjoy- 
ment of private property bsing an absclute right of every citizen," 
section 3874 provides : "Every act of another which unlawfully inter- 
fères with such enjoyment is a cause of action." A nuisance is de- 
fined by Blackstone as "anything that worketh hurt, inconvenience, or 
damage to another." This ancient définition has been approved by the 
most récent décisions, and has been embodied in the Code of Georgia. 
When a nuisance, either public or private, is proved, it is no défense to 
show that reasonabie care was taken to prevent it, as that the business 
from which the nuisance arises is conducted according to the mos* ap- 
proved methods ; nor is it excused by the fact that it arises from a busi- 
ness or érection of itself lawful, or that it is necessary to the opération 
of a business. 21 Enc. Law, pp. 688, 689 ; Chicago, etc., R. R. Co. v. 
First M. E. Church, 102 Fed. 85, 43 C. C. A. 178, 50 E. R. A. 488. 

It is a primary rule that every person who constructs a drain or 
cesspool upon bis own premises, and uses it for bis ovvn purposes, is 
bound to keep the fîlth collected there from becoming a nuisance to 
liis neighbors. The maxim "sic utcre tuo ut alienum non lœdas" is 
generally applicable. If fîlth on a man's premises escapes, "either by 
percolating through the earth or otherwise, upon the premises of an- 
other, he is answerable for ail the damages that ensue therefrom." 
Wood on Nuisances, §§ 118, 120. The draining of this ditch through 
the plaintiff's premises, although an easement, arising from its former 
use by plaintiff's brother — defendant's predecessor in title — solely for 
drainage purposes in agriculture in connection witii one upon bis own 
land, must be reasonably exerciscd for such purposes, so as not to 
produce unnecessary injury, annoyance, or nuisance to the servient 
tellement. A person exercising such right must not create a nuisance, 
and if bis use be unreasonable, he is liable for any conséquent damages. 
Wood on Nuisances, § 118. "The po'lution of water, or the mainten- 
ance of dams, drains, or ditches, in such a way as to émit disagreeable 
or unwholesome odors, is not only an actionable, but an indictable 
nuisance." Id. § 698. If waste or filthy matter be discharged on an- 
other's lands, the person causing the injury is chargeable with the main- 
tenance of a nuisance, and the question of négligence is immaterial in 
determining whether the cause be actionable. Humphries v. Cousins, 
2 C. P. D. 239 ; Snider Préserve Co. v. Beemon (Ky.) 60 S. W. 849. 
It is difficidt to see how the existence of a nuisance could be more 
strongly alleged than it is in this pétition. The défendant company, by 
the maintenance of its plant and outhouses on its premises, required a 
drain for the removal of polluted chemical and foui excretory waste 
matter. Having a ditch upon its premises, it has utilized the Connect- 
ing ditch running through the plaintiff's premises, although, as stated, 
it might, without inconvenience discharge this water and excrément 
through its own premises into the Savannah river. Under the prop- 
erty rules of this state, embodied in the Civil Code, thèse allégations 
constitute a clearly actionable case ; nor is it necessary to specifically 
allège a breaking and entering of the plaintiff's close by force of arms. 
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The contention of defendant's counsel that the use of this ditch is a 
right which cannot be interfered with, as it is a reasonable use merely 
for the discharge of surface water, avoids the issue. While the Com- 
pany has a common law, and doubtless statutory, right, freely to dis- 
charge surface water from its own premises without regard to the 
rights of adjacent landowners, that is not the case at bar. Surface 
water, in légal contemplation, is that which arises from the sources of 
nature, such as streams, springs, and the like, and which cornes from 
the ordinary tillage or use of the soil. Impurities, which are naturally 
added to such water, in the processes of husbandry, or in its reasonable 
domestic use, while being discharged from the owner's premises, would 
not operate to niake a trespass or nuisance against an adjoining owner. 
But where it is alleged that this corporation persis'ently discharges the 
foui, poUuted and poisonous water from its plant and outhouses 
through this ditch, there is no analogy to the doctrine of surface water, 
where in the excavation of his land, a farmer uncovers a spring, and 
is not required to recover it, lest the water reach his neighl^or's land. 
The natural right of an owner of land, as held in Merriacld v. Wor- 
cester, 110 Mass. 216, 14 Am. Rep. 592, to bave the water of a stream 
descend in its pure statc, it is true must yield to the equal rights of 
owners atove ; but the law requires that each owner's use shall be 
reasonable, and not wanton, malicious, or destructive. Riparian rights 
often become gradually modified through industrial changes and tlie 
growth of communities. But the increasing necessities of manufactur- 
ing communities, located along the banks of a river, are essentially 
ditterent from the use charged in the pétition, where a small farm ditch, 
three feet wide and three feet deep, traversing private land, is utilized 
for purposes entirely foreign to its original construction, for the main- 
tenance of a nuisance by discharging injurions and pestilential matter 
through its course to the injury of the health, comfort, and property 
of the plaintiff. Whether a use be reasonable or not is a conc'usion of 
law, and the unreasonableness of such use need not be literally alleged, 
where ail the facts in the pétition, taken in connection with what may 
naturally and proximately be deduced therefrom, justify that conclu- 
sion. Assuming, as must be donc, that the averments are true, it is 
obvions from a careful reading of the pétition that the company made 
an unreasonable use of the plaintiff's ditch, and ail questions of motive 
as to whether such use resulted from its négligence, unskillfulness, or 
wanton abuse, are immaterial, except to détermine the question of puni- 
tive damages in a trial on the merits. The pétition sets up a good 
cause of action, and the gênerai demurrer is overruled. 

The defendant's spécial demurrers attack the sufficiency in law of 
the several paragraphs of the pétition, on the ground that thèse do not 
sufficiently itemize or state the spécial damages to the plaintiiï's land, 
crops, bridges, stock, and cattle, the inconveniences suffered by reason 
of the alleged wrongful acts ; and in addition attack the eighteenth 
paragraph, because it fails to inform the défendant of the time the al- 
leged, notice of the damages occasioned by the wrongful acts com- 
plained of was given, the name of the officer to whom given, and, the 
manner, of such giving. 
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The law on the subject of notice has been often announced in dé- 
cisions by the Suprême Court of Georgia. In the early case of Bonner 
V. Welborn, 7 Ga. 313, it was held : 

"There is no condition précèdent to the reeovery of the person injured in his 
property, or the use of it. The conclusion from thèse principles is irresistiide, 
that he who doeg Inirt or damage to another, in the use of his own property, 
is liable, without notice or request. There is but one exception to this ruie, 
and that is, where the assignée of him who erected the nuisance is sued." 

And, recentlv, in Southern Railway Co. v. Cook, 106 Ga. 453, 33 
S. E.-586: 

"One who erects a nuisance, and also maintains the same, is liable to any 
one who is injured thereby, and no notice of the harmt'ul effects resulting from 
the nuisance, or request to abate the saine, is necessary to maintain an action 
against said person." 

The court then recognizes a single exception. This is where the 
nuisance is pre-existing on land, the ownership of which has been 
vested in another, in which event the law requires notice to the new 
owner before an action is maintainable. There is no allégation in this 
pétition of any change of ownership, and therefore no notice was 
necessary to entitle the plaintifif to a reeovery. 

The défendant also insists that the s )e:iil damages suTered must 
fully appear in the pétition. The ancient remed'es at common law for 
a nuisance were by the writs quod permittat pro.stcrnere and assize of 
nuisance. But thèse forms are now obsolète, and hâve been superseded 
by action on the case, and in early Georgia cases, perhaps improperly by 
assumpsit. In action upon the case, "it is mt necessary to prove any 
spécial damage, the plaintifif b,'ing entitled to a verdict for nominal 
damage at least, upon proving the nuis-ince." 31 Am. & Eng. Enc. 
Law, ?12. This rule is rec gniz'-d in Farley v. Gâte City Gas Light 
Co., 105 Ga. 323, 31 S. E. 193, as follows: 

"Where in the trial of an action to recover damages for a continuing nui- 
sance, the jury find that the plaintiff has suffered no spécial damage, and yet 
lind that a nuisance exists, a verdict for nominal damages is proper." 

The principle is varied only in the case of public nuisances, where 
spécial injury and damage to the particular individual must be alleged. 
Civ. Code Ga. 189-5, § 3859. But the right of action in the case of a 
private nuisance exists without such averment. Id. §§ 3860, 3807,. 
3910. Now, the plaintifif has hère alleged that the ingrédients dis- 
charged through the ditch in question "eats up the soil of said. ditch 
and injures the land adjacent thereto, and kills ail végétation with 
which it cornes in contact when the said ditch overflows, as it frequently 
does and covers the low lands" of petitioner. Without allégations of 
spécial damage other than this, were such facts sustained by proof, in 
connection with the allégations of nuisance, they would justify a ver- 
dict by a jury of at least nominal damages for the plaintiff. This is 
sufficient, for at least some reeovery; but in addition, the plaintitï has 
in separate paragraphs itemized ail the spécial damages alleged to hâve 
been suffered. "In an action for a private nuisance, a gênerai alléga- 
tion of damages is, as a rule, sufficient, and under it, the plaintiff may 
recover ail damages that are the natural and necessary conséquence 
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of the nuisance." 14 A. & E. Enc. PI. & Pr. 1111. Under gênerai al- 
légations, ail damages which are the ordinary and obvions conséquence 
of the acts complained of are recoverable. 5 Enc. PI. & Pr, îSg. But, 
while in ail the particular allégations of which the défendant daims 
he is entitled to notice, the detailed items declared upon are not es- 
sential to the existence of the plaintifï's cause of action, or Iiis recoven,' 
thereon of gênerai damages besides those spécial damages which 
naturally and directly flow from the alleged tortious acts — if those 
allégations are sus^ained by proof — yet in certain paragraphs, it would 
seem just to the défendant that he should be more exactly apprised 
of the items of spécial damage claimed. 

The first paragraph of the spécial demurrer, to the effect that the 
allégations in the third and sixth paragraphs of the pétition do not 
inform défendant with sufficient certainty of the area or location of the 
premises, is overruled. Minute détail of pleading in an action of this 
nature is not required, but may be proper matter for proof upon trial. 
This applies to the contentions also of the second paragraph of the de- 
murrer, that the exact manner of the injury must be alleged, and of the 
third paragraph, that the number of bushels of beans, cabbages, and 
other vegetables destroyed should appear. This is alleged with ample 
fullness in the eighth paragraph ; and, besides, the destruction of thèse 
growing crops is a direct and proximate damage from the alleged 
wrongful use of the ditch, and under the rule stated need not be more 
exactly described. The second and third paragraphs of the spécial 
demurrer are overruled. 

The ninth paragraph of the pétition allèges that in 1908 petitioner 
"lost and was deprived of the use for farming purposes of IJ^ acres 
of bis said low land, which he was unable to plant on account of the 
conditions aforesaid" to damage in the sum of $280, "and lost his hay 
crop of two acres of said lowland" to damage in the additional sum of 
$90. It is not clear from the language used whether the hay crop lost 
was actual and growing, or only prospective. But the item of $280 
in its présent form is too remote to make a legitimate charge against 
the défendant, and the whole paragraph should be amended to a form 
more capable of computation. The adaptability of the land for a cer- 
tain crop or crops, and the estimated values of the same, should be set 
out more definitely. 

The same objection applies to the claîm of $380 in the tenth para- 
graph of the pétition. The damages sought are not proximate to the 
alleged injury, and the défendant ought to be put more fully on notice 
as to the character of the claims. It is alleged in the same paragraph 
that $700 were laid out and expended by petitioner "in planting and 
preparing crops upon the residue of six acres of said low land." As 
this is an actual direct loss, I deem it sufficiently alleged. But the item 
following, that "petitioner was damaged in the said year 1903 in the 
sum of $990, the net profits your petitioner would bave realized and 
was entitled to from said crop, which was totally destroyed by the 
said wrongful acts of the défendant corporation above complained of," 
is too indefinite in its présent form, and the facts upon which the es- 
timate is made should be stated. Nor is it clear from the language 
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whetlier the crops were actually growing, or would hâve grown, what 
they were, the quantity, and manner of destruction. 

The eleventh paragraph makes a gênerai claim of $990, in that peti- 
tioner in 1904 "was unable to use any of the aforesaid six acres of low 
land for any purpose vvhatsoever." This is entirely too vague and 
spéculative, and states neither the adaptability of the land for certain 
crops, the estimated quantities or values, or why petitioner "was unable 
to use" the land in question. The reason may be discovered only by 
a remote connection with other paragraphs of the pétition. 

The twelfth paragraph, which allèges prospective spring crops for 
1905, fails to indicate their nature or values, or how petitioner was 
damaged in the sum of $750. 

The thirteenth paragraph, claiming $1,050 damages for injury to 
two acres of land, while the cause of the injury is stated, is othervvise 
open to the objections of previous paragraphs. 

The fourteenth paragraph allèges actual damages in the sum of 
$100 for the destruction of two bridges. The averments show that 
thèse damages were proximate to the nuisance complained of, are 
sufïiciently full, and the ninth paragraph of the spécial demurrer is 
overruled. 

The fifteenth paragraph allèges $1,000 damages to the petitioner, 
by reason of "great annoyance and inconvenience" from the circuitous 
route of getting from one part of bis farm to the other by reason of 
said intervening ditch, and for loss of time. This will be' maintained 
as it stands, and the tenth paragraph of the demurrer overruled. 

The sixteenth paragraph alleging $100 damages, for the necessary 
penning up of plaintiff's cattle to keep them from drinking the refuse 
matter, claims damages reasonably proximate, and the eleventh para- 
graph of the demurrer as to the sufficiency of the same is overruled. 

The seventeenth paragraph claims $20,000 damages for the impair- 
ment "of the productiveness and fertility of about eight acres of peti- 
tioner's land," alleging that "it will be about 20 years after said nui- 
sance is abated * * * before said land will be restored to the con- 
dition in which it was before said défendant corporation committed 
the acts complained of." This is too remote and uncertain as it stands, 
and the basis of so large an estimate from the présent damage claimed 
ought to be more fully set forth. As it stands, it is open to the ob- 
jection of being the mère expression of opinion and conclusion on the 
part of the pleader. 

The eighteenth paragraph claims $5,000 damages, by reason of the 
willful, unlawful, and wrongful acts of the défendant, in spite of notice 
to desist therefrom. The foundation for vindictive or punitive damages 
is properly laid, the injury to health, the discomfort, and the con- 
séquences of the alleged nuisance are in détail set out, and the para- 
graph is not open to the objections raised by the thirteenth paragraph 
of the demurrer. 

The gênerai demurrer is overruled, and the spécial demurrer sus- 
tained, only in respect to the particular items indicated, which may be 
amended as suggested, in order that the défendant may be more fully 
apprised of the nature of those damages claimed. 
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In re JONES. 

(District Court, W. D. Micbigan, S. D. February 20, 1907.) 

1. BaNKRUPTCY — DeBTS ENTITLED TO PeIORITY — EVIDEKOB. 

AVhile a verifled pétition for tlie allowance of a claim in bankruptey Is 
prima facie évidence of tlie validity of tbe claim itself, on wliicb it may 
be ullowed as a gênerai ciaim, allégations tliereiu of facts to establisb tbe 
rigbt of sucb claim to priority are uot to be talvon as prima facie true, but 
must be proved by évidence. 

2. Same— State Laws Giving Prtoiîity. 

y^be principle controlling tbe construction and effect of Bankr. Act July 
1, ].S98, c. 541, § G4b (5), ;«) Stat. mS |U. S. Comii. St. 100.1. p. 344SJ, whicb 
provides for giving priority to debts owiug to auy person wbo by the laws of 
tUe State is eutitled to priority, is tliat tbe créditer shall be allowed tbe 
sanie priority under tbe bankriiptcy act wbkli bo wouUl bave bad if sucb 
act bad not superseded tbe state laws governing tbe distribution of the 
estâtes of iusolvent debtors. 

3. Debts Due as Guardian— Michioan Statute. 

Gomp. Laws Micb. § 9675, wbieb provides tbat tbe assignée of an insol- 
vent debtor "under tbis title" sball pay in full ail debts owing by the 
debtor as guardian, etc., is not a lavv of tbe state of sucb gênerai char- 
acter as gives prioritv to a debt due from a banlirupt as guardian, under 
Bankr. Act July 1, 1808, c. 541, § G4b (5), Î'.O Stat. .'GB [IJ. S. Comp. St. 
1001, p. 3448], being applicable only in spécial proceedings under that title, 
whieb by reason of their requiring tbe .lolnder of the insolvcnt and two- 
tbirds of bis creditnrs bave seldom beou rcsorted to for tbe distribution 
of estâtes of insol vonts. 

In Bankruptey. On review of décision of référée. 

C. W. Hendryx, for petitioners. 

G. M. Valentine and Chas. E. Svvect, for trustée and creditors. 

KNAPPEN, District Jiidge. The bankrupt at the time of his adju- 
dication was guardian of 13 Pottavvatomie Indian mincrs, under ap- 
pointment of the respective probate courts of varions counties of Mich- 
igan in 9 sépara te estâtes; the guardianship funds being moneys paicl 
under congresssional appropriations on account of claims held by that 
tribe against the United States government. At the time of his adjudi- 
cation the bankrupt, as such guardian, owed to thèse 9 respective guard- 
' ianship estâtes sums ranging from $150 to $770, and aggregating $3,- 
709.54. The bankrupt, neither personally nor otherwise, caused any 
claim to be presented against the bankrupt estate on account of the in- 
debtedness referred to. The sureties upon the respective guardianship 
bonds given by the bankrupt accordingly filed before the rf feree proofs 
of the respective claims, and pétitions for the allowance of the same as 
prior claims^-the grounds of alleged priority being, first, that the debt 
in question, being one owed by a guardian, is entitled to priority under 
the laws of Michigan, and therefore so entitled under section 64, subd. 
b(5), of the bankrupt act (Act July 1, 1898, c. 511, 30 Stat 563 [U. S. 
Comp. St. 1901, p. 3448]); and, second, that the bankrupt estate has 
been increased by the receipt of the guardianship money Ijy the bank- 
rupt — the allégation in the proof of claim being "that said sum so 
obtained, of said minor Pottawatomie Indians aforesaid was used by 
the said guardian aforesaid and mingled with his own property, that 
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eaîd money is now a part of the property which îs assets of the said 
bankrupt in the hands of the trustée in bankruptcy, and that said sum 
aforesaid, due as aforesaid, swelled the assets of the said estate of said 
bankrupt to the amount stated herein." Atiached to each of the péti- 
tions for proof of claim and order for priority is a duly authenticated 
copy of the last account of the bankrupt as guardian, as submitted to 
the probate court, containing his admission of the amount owing from 
him to his wards. 

No objection was made to the allowance of the claims as gênerai 
claims. but objection was made by the trustée and several creditors to 
their allowance as prior claims. No proof was submitted upon the 
hearing before the référée, aside from the proof of the claim originally 
filed, and the pétitions were heard upon such proofs and arguments 
of counsel. The référée allowed the respective claims as gênerai claims 
at the amounts respectively asserted, but in the case of each claim de- 
nied priority. The proceedings are brought hère under pétitions for re- 
view of the refusai of the référée to allow the priority claimed. The 
questions presented are, first, whether the claims are entitled to priority 
independently of section 64, subd. b(5), of the bankrupt act; and, 
second, whether they are entitled to priority under that section. 

1. The référée rightly refused to allow priority upon the ground 
that the estate in the hands of the trustée in bankruptcy had been in- 
creased by the amount of the guardianship funds, through the mingling 
of the same by the guardian with his own assets. Had the allégations 
referred to been proven, the priority claimed might hâve been estab- 
lished. See Smith v. Township of Au Gras, Mich., 150 Fed. 257, re- 
cently decided by the Circuit Court of Appeals of the Sixth Circuit. 
But no proofs were introduced in support of the allégations mentioned. 
The certificate of the référée is express that "no proof was submitted 
aside from proof of claim originally filed," and that the "claim was 
submitted upon such proof and argument of counsel." 

It is contended by the petitioner that, as the pétition was sworn to, 
the truth of the allégation in question is prima facie established upon the 
principle that the sworn proof of claim against the bankrupt is prima 
facie évidence of its allégations, even if objected to, This is undoubt- 
edly the rule, as applied to the proof of the claim itself as a gênerai 
claim, considered apart from the question of prioritv. In re Dresser 
135 Fed. 495, 68 C. C. A. 207; s. c. Whitney v. Dresser, 200 U. S. 
533, 26 Sup. Ct. 316, 50 L. Ed. 584. Thèse décisions do not, to m\ 
mind, support the proposition that allégations relating to alleged prior- 
ity are to be taken as prima facie true, for the purpose of establishing 
such priority, in the absence of évidence for or against the fact. The 
proof of claim, as such, is governed by section 57 of the bankrupt act 
(30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]). The subject of prior- 
ities is governed by section 64. The question presented in the Dresser 
Case related entirely to the proof of claim as a gênerai claim, under sec- 
tion 57 of the bankrupt act, and had nothing to do with the question of 
priority, under section 64 of the act. This is true of ail the cases cited 
in Whitney v. Dresser, viz. : In re Sumner (D. C.) 101 Fed. 224; In 
rc Shaw (D, C.) 109 Fed. 780; In re Cannon (D. C.) 133 Fed. 837; 
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In re Carter (D. C.) 138 Fed. 846; In re Felter (D. C.) 7 Fed. 904; 
In re Doty, 5 Am. Bankr. R. 58. In re Saunders, 3 Low. 444, Fed. 
Cas. No. 12,371, arose under the bankrupt act of 1867, and related 
only to the proof of daim, and not to questions of priority. 

The distinction between the practice under sections 57 and 64 seems 
clear. There is no requirement that a priority should be claimed in the 
pétition for the proof of claim. This priority is matter of administra- 
tion, and may be asserted at any time, in connection with or before the 
payment of dividends. While the statute expressly provides what the 
proof of claim, shall contain (and gênerai order No. 21 imposes somc 
additional requirements), no requirement is made as to the contenus of 
a pétition for priority. The language of the clause relating to "debts 
which hâve priority" is : 

"(b) The debts to liave priority, except as herein provided, and to be paid 
in full out of banlî;rupt estâtes, and the order of payment shall be," etc. 

The distinction between the proof of a claim and the establishment of 
priority is pointed out by the Circuit Court of Appeals for the First 
Circuit in Re Worcester County, 102 Fed. 808, 813, 42 C. C. A. 637. 
The Suprême Court based its décision in Whitney v. Dresser upon the 
language of the statute relating to proofs of claim, viz., section 57, 
saying : 

"The words of the statute suggest, if they do not distinetly import, that the 
objecter is to go forward, and thus that the formai proof is évidence eveii 
when put in issue. Tlie words are: 'Objections to clainis shall be heard an! 
determined as soon' etc. Section 57f. It is the objection, not the daim, which 
is pointed out for hearing and détermination. This indicates that the claim 
is regarded as having a certain standing already establisUed by the oath." 

No such provision is contained with référence to priority, the prac- 
tice regarding which, as already stated, is not provided by statute. The 
reasons for the rule of prima faciès applicable to proofs of claims do 
not apply to pétitions for priority. In my opinion the allégations re- 
lating to priority were not prima facie évidence of their truth. 

2. Are the claims entitled to priority under section 64b (5) of the 
bankrupt act? The priority section provides: 

. "(b) The debts to hâve priority, except as herein provided, and to be paid 
in full out of the bankrupt estâtes, and the order of payment shall be * * * 
(5) debts oAving to any person who by the laws of the States or the United 
States is entitled to priority." Bankrupt Act, § 04. 

Chapter 265 of the Compiled Laws of Michigan of 1897, under the 
title "Of the Powers, Duties, and Obligations of Assignées of Insolvent 
Debtors under This Title," contains this provision : 

"(9675) Sec. 31, In making such distribution the assignée shall flrst pay ail 
debts that may be owing by the debtor as guardiau, executor, administrator, or 
trustée ; and if there be not sufflcient to pay ail debts of the character above 
specifled, then the distribution shall be made among them in proportion to their 
amounts respectively." 3 Comp. Laws Mich. 1897, { 9675. 

The gênerai title, referred to in the title of the chapter quoted from, 
is "Of the Punishment of Fraudulent Debtors and the Relief of Insol- 
vent Debtors." Is this statute such à "law of the state" of Michigan as 
entitles the claims in question to priority under the bankrupt act ? It 
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may be conceded that, if this statute is applicable to the settlement and 
distribution of the estâtes of insolvent debtors generally under the 
Michigan laws, it is such a "law of the state" as will entitle the daims 
in question to priority. 

The fédéral courts hâve construed with a fair degree of liberality 
the priority provisions of the bankrupt act. The cases of City of Chat- 
tanooga v. Hill, 139 Fed. 600, 71 C. C. A. 584, and State of New 

Jersey v. Anderson, 37 Sup. Ct. 137, 51 L. Ed. , fairly illustrate this 

tendency. In the case first cited, the Circuit Court of Appeals of the 
Sixth Circuit held that, under section 64a of the bankrupt act, taxes 
assessed against land hâve priority, although the land on which the 
taxes were assessed never came into the hands of the bankruptcy trus- 
tée. In the second case cited, the Suprême Court held that, under the 
same section 64a, franchise fées owing by a corporation to the state 
of New Jersey, under whose laws it was created, hâve priority as taxes 
owing to a state, although the bankrupt corporation did no business in 
New Jersey, and although by such construction of the bankrupt act 
préférence was given to the state of New Jersey over creditors who 
dealt with the corporation at its place of business. 

It is a settled rule that state insolvency laws are not annulled by the 
enactment of a bankruptcy act, and that the only effect of such enact- 
ment is to suspend their opération, so that they become operative again, 
without re-enactment, when the bankruptcy act is repealed. In re 
Wright (D. C.) 95 Fed. 807; In re Worcester County, 102 Fed. 808, 
42 C. C. A. 637; Butler v. Goreley, 146 U. S. 303, 314, 13 Sup. Ct. 84, 
36 L,. Ed. 981. And accordingly it bas been held in several cases that, 
where a statute of the state makes a debt of a given class a preferrcl 
claim in insolvency, such statute remains a "law of the state," within 
the meaning of section 64b (5) of the bankrupt act, which gives prior- 
ity of payment out of a bankrupt's estate to debts which are entitled to 
priority under the "laws of the states or the United States." In re 
Wright (D. C.) 95 Fed. 807 ; In re Worcester County, 102 Fed. 808, 
42 C. C. A. 637, affirming In re Wrieht, supra; In re Daniels (D. C.) 
110 Fed. 745 ; In re Eewis (D. C.) 99 Fed. 935 ; In re Crow (D. C.) 
116 Fed. 110. 

In Re Wright and in Re Worcester County, supra, the question arose 
over a claim owing by the bankrupt to the county of Worcester. The 
gênerai insolvency law of Massachusetts made a debt due from an in- 
solvent to "any county" entitled to priority of the first class. Pub. St. 
Mass. 1882, c. 157, § 104. The Massachusetts statute referred to was 
a gênerai insolvency law. It provided for voluntary insolvency upon 
the application of the insolvent alone, without participation by cred- 
itors. It also provided for involuntary insolvency upon the application 
of "any of his creditors whose claims, provable against his estate, 
amounted to $100." Pub. St. Mass. 1882, c. 157, §§ 16, 112. The Su- 
prême Court of Massachusetts bas held that priorities created by the 
insolvency law control by analogy the distribution of an estate in the 
hands of receivers. Jones v. Publishing Co., 171 Mass. 22, 50 N. E. 
15. And, as said in Re Wright, supra, the décision in Jones v. Pub- 
lishing Co. bas been substantially enacted into the statute of Massachu- 
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setts. In deciding that the priority given by the Massachusetts insol- 
vency statute was preserved under the bankrupt act, the Circuit Court 
of Appeals of the First Circuit said : 

"We are unable to conçoive of any priority to wliicli any one may be enti- 
tled by tlie laws of the state, under section 64 of the bauliruptey act, unlcss it 
be the priority created by insolvent laws of that character. It is true that 
priorities are often created by state statutes relating to the administration of 
estâtes of deceased persons, and also to proceediugs for winding up corpora- 
tions ; but such laws are not of that gênerai character which eau be sup- 
posed to be within the purvlew of the provision of the bankrupt act which is 
concemed hère. Of course, statutes touching assignments for the beneflt of 
creditors must be classed wlth insolvency laws, strictly so called." In re 
Worcester County, 102 Fed., at page 816, 42 0. C. A. 645. 

In Re Daniels, supra, it was held that costs incurred in an action 
against the bankrupt prior to the bankruptcy, which would constitute 
a preferred claim under the insolvency laws of the state of Rhode 
Island, are entitled to priority against the estate in bankruptcy, under 
section 64b (5) of the bankrupt act. In Re Lewis, supra, it was held 
that the priority of payment given by the Massachusetts insolvency 
law to fées of a sheriff, accruing on a writ of attachment founded on a 
provable debt and issued before the commencement of proceedings 
in bankruptcy, was protected under section 64b (5) of the bankrupt act. 
In Re Crow it was held that an amount found due from a guardian to 
his ward, on a settlement oî his accounts in a probate court of Ken- 
tucky, is entitled to priority from the estate of the guardian in bank- 
ruptcy, under section 64b (5) of the bankrupt act, the statutes of Kcn- 
tucky providing that in a distribution of insolvent estâtes, whether on a 
voluntary or involuntary assignment, or the death of the insolvent, 
debts. due as guardian shall be paid in fuU before any payment shall 
be made to gênerai creditors. Ky. St. 1903, § 74. The principle con- 
trolling thèse décisions seems to be that a créditer shall be allowed the 
same priority under the bankrupt act which he would hâve had, had not 
the later act superseded the state laws governing the distribution of 
estâtes of insolvent debtors. Tested by this rule the question is : 
Would the petitioners hâve been given the priority claimed hère, had 
the debtor's estate been distributed under the laws of Michigan gov- 
erning the distribution of the estâtes of insolvents, instead of under 
the bankrupt act? 

The Michigan stattite invoked in support of the priority asserted 
(3 Comp. Laws Mich. 1897, § 9675) relates by its terms entirely to 
proceedings under chapters 261 to 266, inclusive, of the Compilation 
of 1897. Thèse chapters were originally Nos. 141 to 146, inclusive, of 
the Revised Statutes of 1846, under the gênerai title "Of the Punish- 
ment of Fraudulent Debtors and the Relief of Insolvent Debtors." 
Chapter 141 (now 861) relates to the "Punishment of Fraudulent Debt- 
ors," and contains no provision by way of relief from either debts or 
imprisonment. Chapter 143 (now 362) relates to the "Relief of Insol- 
vent Debtors" on the application of an insolvent and his creditors, and 
provides for the insolvency proceedings only upon the application of 
the debtor, with the concurrence of creditors representing at least two- 
thirds of ail the debts owing by him to creditors residing within the 
United States. 3 Comp. Laws Mich. 1897, §§ 9573, 9574. This is 
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the only chapter under the title referred to providing- for a discharge 
of the insolvent from his debts, and the only chapter providing for 
insolvency proceedings except on behalf of an imprisoned debtor. No 
right to either voluntary or involuntary proceedings in insolvency (ex- 
cept by way of relief from imprisonment) is given. The relief, as wcll 
as the proceedings, are limited to cases in which the debtor and two- 
thirds of his creditors living in the United States actually join in the 
application. Chapter 143 (now 263) relates entirely to the relief of 
insolvent debtors from imprisonment, having no relation to relief from 
debts. Chapter 144 (now 264) contains "gênerai provisions applicable 
to proceedings under the last two preceding chapters." Chapter 145 
(now 265) relates to the "powers, duties, and obligations of assignées of 
insolvent debtors, under this title." It is in this chapter that section 
9675 in question is found. It is significant that by the express limita- 
tion of the title to the chapter, in connection with the language of the 
section invoked, the rule of distribution is by its terms limited to pro- 
ceedings under that title, viz., the gênerai title contained in the Revi- 
sion of 1846, "Of the Punishment of Fraudulent Debtors and the Relief 
of Insolvent Debtors." This statute, to my mind, is not a gênerai in- 
solvency law. 

In the Compilation of 1897, under the title "Of Proceedings in In- 
solvency," the chapters above referred to are published, preccded (un- 
der the same title) by an act "to provide for the régulation and etiforce- 
ment of assignments for the benefit of creditors" (passcd in 1879), and 
by an act (passed in 1887) making ail debts for labor preîerred claims 
against the estâtes of debtors becoming insolvent. 3 Comp. Lav.'S Mich. 
1897, §§ 9539, 9552. Both the gênerai assignment law referred to and 
the labor préférence law are existing laws of the state, except so far 
as they are affected by the existence of the bankrupt act. 

Previous to the passage of the présent bankrupt act, estâtes of insol- 
vent debtors Vi'ere usually, if not universally, administered in Mich- 
igan under either common-Iaw assignments (later regulated by the gên- 
erai assignment statute of 1879), mortgage foreclosure, or receivership 
in some form. They bave seldom, if ever, been administered under 
chapter 262, which relates to the "Relief of Insolvent Debtors," al- 
though the provisions of chapter 263, relating to the "Relief of Insol- 
vent Debtors from Imprisonment," bave been occasionally invoked, 
although rarely, as under the Michigan Constitution imprisonment for 
debt generally is forbidden. Const. Mich. art. 6, § 53. The reports of 
the Suprême Court of Michigan fail to show that any case arising un- 
der chapter 262, or any case involving the application of section 9675 
in question, has ever been brought before that court. As indicating 
what is meant by a gênerai insolvency statute, it is significant that the 
labor préférence statute referred to has been applied to the distribution 
of the estâtes of insolvents, not only under mortgage foreclosures by 
way of intervention (Mich. Trust Co. v. Grand Rapids Democrat, 113 
Mich. 615, 71 N. W. 1102, 67 Am. St. Rep. 486; In re Clark, 92 
Mich. 351, 52 N. W. 637; In re Sayles, 92 Mich. 354, 52 N. W. 637), 
under statutory assignments for the benefit of creditors, in which préf- 
érences are forbidden (Appeal of Black, 83 Mich. 513, 47 N. W. 343), 
151 F.— S 
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but also under original bill filed against mortgage and attaching cred- 
itors in possession of the debtor's assets (Lawton v. Richardson, 118 
Mich. 669, 77 N. W. 265). This labor préférence statute would prob- 
ably be similarly extended to receiverships, as was donc in Massachu- 
setts ; the Michigan statute making express provision for granting re- 
ceiverships for the protection of labor claimants. 3 Comp. Laws 1897, 
§ 9552. It would also, no doubt, apply to bankrupt estâtes, but for 
the fact that the bankrupt act contains express provisions on the sub- 
ject of préférence for labor debts which override the provision of the 
statute law. In re Wright (D. C.) 95 Fed. 813; Rouse, Hazard & Co., 
91 Fed. 96, 33 C. C. A. 356. 

On the other hand, and in sharp contrast to the gênerai application of 
the labor insolvency statute, to none of thèse methods of administration 
and distribution of the estâtes of insolvent debtors under the state law 
lias any attempt ever been made to apply the provisions of section 9675, 
hère invoked, and doubtless for the reason that that section is by its 
terms limited to proceedings under the chapters included within the 
title in the 1846 Revision, "Of the Punishment of Fraudulent Debtors 
and the Relief of Insolvent Debtors." In the absence of a bankruptcy 
statute, had the estate of this bankrupt been administered as an in- 
solvent estate under Michigan laws, under either assignment for ben- 
efit of creditors, mortgage foreclosure, or receivership, or by any 
method except that provided by chapters 263 and 263 of the Michigan 
Compilation, the priority invoked would not hâve been recognized. 
The possibility of such estate being administered under chapters 263 
or 263 would be very slight. As before stated, such administration 
could occur only by way of relief from actual imprisonment or, other- 
wise, only with the concurrence of the debtor and creditors represent- 
ing at least two-thirds of ail debts owing to creditors within the United 
States. To my mind, section 9675 is, therefore, not "of that gênerai 
character which can be supposed to be within the purview of the pro- 
vision of the bankrupt act which is concerned hère," and not such a 
"law of the state" as to give priority under section 64b (5) of the bank- 
rupt act. It follows that the référée rightly refused priority to peti- 
tioners' claims. 

The order of the référée is affirmed, but without préjudice to the 
right of the petitioners to présent, in connection with the making of 
dividends or otherwise, applications for préférence upon the ground 
that the bankrupt estate has been increased by the guardianship funds 
in question, in case petitioners are able to establish by proof their al- 
légations in that regard. 



DAILY V. NEW YORK HERALD CO. 

(Circuit Court, g. D. New York. Marcli 2, 1907.) 

Li BEL— Action AELE Publication— Construction of Lanquage Used. 

In determiniug wlietlier a publicatloii is libelous per se, it must be read 
and considered as a whole. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Libel and Slander, 
§99.] 
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2. Same— Actions— Pleading. 

If a published article, deciared on as a libel, Is susceptible of two con- 
structions, one Ilbelous and tbe other not, there must be an innuendo 
ascribing to it tbe libelous meaning. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Libei aud Slander, 
§§ 205, 206.] 

3. Same— Construction of Lanouage Used. 

In determining vvhether or not a publication is libelous per se, the lan- 
guage used is to be given its ordinary import and meaning. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 32, Libel aud Slander, 
§ 08.] 

4. Samk— Language Construed. 

A newspaper article construed, and hcld not to cbarge plaintifC witb any 
act or condnct which rendered it libelous per se, or would sustain a ver- 
dict in his favor for damages, in the absence of any innuendo or alléga- 
tion of spécial damages. 

At Law. Motion to set aside verdict for plaintifï and for a new 
trial on the grounds : (1) There is nothing Hbelous on the face of the 
published article; that is, ail the statements, if capable of a libelous 
meaning, are also capable of an innocent or nonlibelous meaning, and, 
as there is no innuendo ascribing the libelous meaning, no cause of 
action is stated. (3) It was error to submit certain parts of the allegcd 
libelous article to the jury. (3) In any event the damages are excessive. 

Edward G. Peters, for plaintiff. 
Jay & Candler, for défendant, 

RAY, District Judge. There is nothing libelous on the face of the 
published article unless it be in the follovving language : 

"It was stated yesterday tbat after leaving San Francisco Mr. Daily virent 
to New York and organized a smelter Company, bis associâtes understanding 
tliat tbe Bulls Point smelter was his property. They sent a mau hère, who 
auickly discovered that Daily had no title to the snielting works. The New 
York men, it is asserted, demanded tlie return of their money and threatened 
prosecution, whereupon Mr. Daily brought the local suit as évidence of bis good 
faith." 

The crucial question is, does this charge that the plaintiff, Daily 
(there is no dispute it refers to him), in organizing the smelter Com- 
pany, put the Bulls Point property into the company on the représenta- 
tion it was his property, and so either obtained money from his associ- 
âtes or induced them to put money into the company, or that, mereh' 
representing the property to be his when it was not, he thereby induced 
his associâtes to part with their money, either to him or to the company, 
as such, so that it became the money of such company? Does it 
necessarily charge Daily with crime, or with bad or dishonest conduct 
such as would bring him into disgrâce and contempt among his f ellows ? 
There is no direct statement that Daily made any représentation as' 
to the ownership of the property, or that he obtained any money of any 
one, or that he induced any one to part with any money. It does charge 
that Daily organized a smelter company and that his associâtes in the 
formation of that company understood from sôme source, or some 
person, possibly, that Daily owned the Bulls Point smelter property. 
It then says, in substance, that on investigation thèse associâtes in the 
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Company formed in New York found that Daily did not own tlie 
BuUs Point property, which they understood from some source Daily 
owned; that tliereupon they demanded a return of their money from 
some one, not necessarily Daily, and threatened some one, not neces- 
sarily Daily, with prosecution, "whereupon Mr. Daily brought the 
local suit as évidence of his good faith." This plainly means "évidence 
of his good faith" in something he had donc or in taking some action 
he had taken, and, in connection with what goes before, must be under- 
stood to mean good faith in representing to his associâtes or some 
one in some way that the Bulls Point property was his. While they may 
not hâve paid money to or for him, the charge is, plainly, they had 
paid money or parted with money because of knowledge of thèse rep- 
résentations and had threatened some one vidth prosecution ; not neces- 
sarily, I think, the one wlio had made the représentations. Hence the 
charge necessarily is, and would be so read and understood, that Daily 
had represented to some one, and that this représentation had been 
communicated to his associâtes in the company, that he owned the 
property, when he did not bave title, and thereby such associâtes had 
been induced to part with their money, and on learning the truth had 
threatened some one with prosecution, whereupon he (Daily), as évi- 
dence of his good faith — that is, honesty — in making the représenta- 
tions, had brought suit, as described in a prcvious part of the article, 
to recover the property. 

Is there the plain intendment, or, at least, insinuation, that such 
action was brought as évidence of good faith, honesty, and integrity 
in making the représentations to avoid prosecution, and not because 
of or relying on the justice of the claim, or in the belief he was in fact 
the owner of the Bulls Point property? There is no charge that Daily 
intended to deceive, or def raud, or mislead, or that he made the repré- 
sentations for the purpose, or with the intent, of inducing his asso- 
ciâtes, or any one, to part with money or property. It is merely a 
charge (1) that he did procure the formation of a company ; (2) that 
he did represent to some one that he owned the property mentioned; 

(3) that such statements came to the knowledge of his associâtes ; 

(4) that they then parted with their money to some one; (5) that, on 
learning Daily had no title, they threatened prosecution; and (G) that 
thereupon and because thereof Daily brought suit to show or demon- 
strate his honesty or good faith. As there is no statement that Daily 
falsely or knowingly, or with bad intent, made the représentations, it 
may be there is no charge of bad or dishonest conduct in what has been 
quoted ; but the article did not stop there. It proceeds : 

"In this suit Mr. Daily charged that the property stood in his name, and 
that the documentary proofs of the claim had heen stolen from the office of 
Frank Deering, who was his attorney, during his management of the Copjier 
• King Mine. Mr. Deering dénies this, and asserts that he has in his iiosscssion 
a will executed by Mr. Daily just before he left the Copper King Company's em- 
ploy, in which Mr. Daily sets forth that he holds no interest whatevor in the 
corporation." 

This présents, in connection with the prior statement, the claim of 
Mr. Daily to the smelter property and the basis of his suit for its re- 
covery. It présents a contention made by Mr. Daily that he had title. 
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and a contention of his former attorney, Mr. Deering, that he had de- 
clared in a written instrument, not that he had no interest in the Bulls 
Point smelter, but no interest in the corporation, and states that 
Deering dénies the documentary proofs of Daily's title to the property 
had been stolen from his office. But the article must be taken as a 
whole in ascertaining what charge is in fact made, and so we go back 
to some prior statements. The article says, in substance, that the Cop- 
per King Mining Company, Limited, had been previously organized, 
designated in the article as the "Gardner Concern" ; that W. H. Daily 
appeared as its manager, and that finally a big smelter was erected 
at Bulls Point, which had proved a failure. This is the coporation 
and this the smelter hereinbefore referred to as "the company," in 
which Deering claimed Daily had no interest, and the smelter vvorks 
of which it was claimed or said he had no title. As to Daily's claim 
and the bringing of the suit the article says, prior to the part first 
quoted : 

"Daily came westward as far as Saeranieuto, aud directed that a suit be 
brougbt in tlie United States court hère agaiiist the company, the property of 
wiiich he laid elaim to, and eut of which he declared he had been defrauded 
by Fra]ik Gartîner's agents through connivance with persons hère." 

The publication of the article complained of grew out of the failure 
of this Copper King Mining Company and the article purports to give 
a sort of history of certain matters or transactions, both in and out 
'of court, connected with its formation, conduct of business, tînancial 
embarrassments, etc., and daims made in regard thereto, and in so 
doing makes the statement quoted in regard to Mr. Daily the one- 
time n:anager of the company. 

I think that, as a whole, the article as published is self-explanatory, 
and fails to charge Mr. Daily with either bad, dishonest, or criminal 
conduct, or impute same to him. It gives the respective claims, but 
makes no charges or statements not explained, and in the main it re- 
lates to proceedings in court and matters of gênerai interest. The 
article published, as a whole, may be susceptible of two constructions, 
one libelous and the other not ; but the complaint contains no innuendo 
ascribing to it, or to any part of it, the hbelous meaning. In such 
cases it is held that there must be an innuendo ascribing to the article 
the libelous meaning. Beecher v. Press PubHshing Co., 60 App. Div. 
(N. Y.) 536, 69 N.' Y. Supp. 895; Outcault v. New York Herald Co. 
(App. Div., Ist Dept, Dec, 1906) 103 N. Y. Supp. 685, per Clarke, J., 
not vet officially reported ; Kingsburv v. Bradstreet Co., 116 N. Y. 211. 
23 N. E. 3C5; Hemmens v. Nelson.' 138 N. Y. 517, 34 N. E. 342, 20 
L. R. A. 440 ; Crashley v. Press Publishing Co., 179 N. Y. 27, 34, 71 
X. E. 258. This is the rule laid down in Beecher v. Press Publishing 
C'o., and Outcault v. New York Herald Co., supra, actions for libel. 
It should be stated, however, that Plemmens v. Nelson, relied on in 
l'eecher v. Press Pub. Co., was an action for slander, and in Kings- 
burv v. Bradstreet Co., an action for libel, the court held that the words 
and circular complained of, standing by themselves, were "incapable 
of a defamatory meaning," and in Crashley v. Press Publishing Ce, 
at page 34 of 179 N. Y., page 260 of 71 N.'E., the court said: 
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"But it is argued that the words in the article, describing the plaintiff as 
'an Englisliman of more or less indilïerent repute,' were libelous per se. H 
the complaint bad alleged the libelous meaning by innuendo, to wit, that tb« 
words meant that the plaintiff's réputation or cbaracter was bad tliat would 
bave been so. As a mère statement, however, witbout innuendo, the languagc 
signifies notbing, except that the person spoken of had no particular 'repute,' 
one way or tbe other, or that be liad but an ordinary réputation, or that be 
was too obscure to bave gained any repute. Mauy persons, possessing excel- 
lent cbaracteristics, migbt flnd themselves in that category." 

But, if that is the rule in actions of slander, I do net see whv it 
should not be the rule in actions for libel. It is true that words whicb 
are not actionable when spoken may be so when written or published ; 
but, if capable of two meaning-s, one slanderous or libelous and the 
other not, I cannot see why an innuendo is more necessary in the one 
case than in the other. I do not think that in actions of this charac- 
ter there is any presumption that the writer or publisher of such words 
uses them in a defamatory sensé, but rather the contrary, when they 
stand alone, and that, if the publisher is to be put to proof that they 
were not used in a defamatory or injurions sensé, he should be charged 
in the complaint with having so used or published them, and that there 
should be légal proof of the fact. Hère there is no allégation that de- 
fendant intended to charge Daily with having knowingly and willfully 
represented that he owned or had title to the property in question when 
he did not, or that he made such représentations even, or that he made 
them, if he did, with any wrongful or fraudulent intent, or for any 
fraudulent purpose, or to procure or induce any person to part with 
money, or that he brought liis local suit to prevent or avoid prosecu- 
tion, etc. It is true, I think, that the published words are cat)able of 
that construction by addition of words and sentences, by reading some- 
thing between the lines, but not otherwise. Such was the case in 
Crashley v. Press Publishing Co., supra. He was "an Englishman of 
more or less indiffèrent repute," were the published words, and thèse 
were, said the court, susceptible of the meaning that he was a man of 
bad character. That meaning was not, however, attributed to the 
words by innuendo, and hence neither court nor jury could give them 
that meaning. 

In Beecher v. Press Association, supra, the words were: 

"Dr. Meredith lives at 97 McDonough street, ouly a short distance from Dr. 
Beecher's house. 

"Withln ten minutes of the receipt of tbis alarming message the kindiy pas- 
tor of ïompkins Avenue Congregational Churcb was with bis old friend. 

"Dr. Beecher tben explained that bis son Eugène had obtained possession of 
certain valuable securities belonging to bim and had refused to return them. 

"Investigation revealed tbe fact that Dr. Beecher bad fallen heir to consid- 
érable property, including the Maçon Street house, on tbe death of a relative. 

"Eugène Returned Securities. 

"Dr. Meredith handled Eugène Beecher witbout gloves. In a letter to the 
young man, Dr. Meredith gave him a cboice of alternatives in words liko 
thèse : 

" 'Keturn tbose securities to your father within twenty-four hours or get out 
of Brooklyn. You can't keep them and continue to llve in this city where 
your family has held an honorable and distinguished position.' 
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"The sec-urities were retnmed. They were ail turned over to S. V. White, 
vvho handled thein to tbe best advantage for Dr. Edward Beeclier, releasing 
the faithlul coterie from further donations." 

The words there, regarding Beecher, were susceptible of a construc- 
tion, by reading between the lines only, of a meaning charging larceny 
or wrongful or fraudulent conduct. 

In Hughes v. New York Evening Post Co., 115 App. Div. 611, 613, 
100 N. Y. Supp. 982, the words were: 

"Mr. Hughes' story is that he was thrown into jail by Magistrate Pool with- 
out a chance to tell hia side of the case, on the complaint ot a woman foc 
wliom he had collected a debt, and from which aniount of money collected he 
had dedueted the légal percentage for collection." 

There, by reading between the lines, it might be read as a state- 
ment that Hughes had been thrown into jail because he had unjustly 
and fraudulently retained money he was not entitled to and had commit- 
ted even larceny. Held not libelous per se. Many other cases of 
like import might be cited, but I think it unnecessary. 

I do not read Morrison v. Smith, 177 N. Y. 366, 368, 369, 69 N. E. 
725, as conflicting with thèse views. True, Judge Gray, in referring 
to innuendoes, says : 

"If the laugiiage is unambiguous, whether it is actionable beeomes a ques- 
tion of law ; but if ambiguous and capable of an innocent, as -well as of n 
disgraeeful meaning, tlie question bècomes one for the .1ury to settle. When 
the defamatory meaning is not api)arent, innuendo is necessary. If the words 
are incapable of the meaning ascribed to them by the innuendo, and are, prima 
facie, not actionable, the complaint should be dismissed. If they are capable 
of such a meaning, however improbable it may appear, the jury should say 
whether they may be so understood. Odgers' ÏAbel and Slander, 107 ; Sander- 
son V. Caldwell, 45 N. Y. 398, 6 Am. Rep. 105. " 

He was not attempting to state the rule with accuracy, but only in 
a gênera! way applicable to that case, and he does not mean to say 
or intimate that an innuendo is not necessary in an action for libel, 
where a charge of criminal or bad conduct may be attributed to the pub- 
lication complained of by reading something between the lines only ; 
that is, when there are two meanings that may be given, one not libel- 
ous and the other libelous, the latter by some addition, however, read- 
ing in something that may be understood, but not necessarily. The only 
question decided by the court in that case was that, when a printed pub- 
lication is libelous on its face, per se, no innuendo is necessary; and if 
in such a case the pleader by an innuendo ascribes to the words a mean- 
ing which neither they themselves, nor the proof, nor both tosfether, 
support or justify, still the case is made out, and if the publication is 
not justified it beeomes simply a question of damages, l do not doubt 
the soundness of that holding. The innuendo in such a case may be re- 
garded and treated as surplusage, as, indeed, it is. 

Another rule mitst be remembered and applied in this case, or, rather, 
an exception to the gênerai rule, and that is stated in Hayes v. Bail, 
73 N. Y., at page 420, viz. : 

"The rule is that the language employed is to be given its ordmary import 
and meaning, unless an explanation accompanies the use of the words which 
glves them a différent meaning, or unless ail the hearers understand that they 
refer to a transaction which cannot constitute the crime which the words 
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imply. Philips v. Barber, 7 Wencl. (N. Y.) 43&: Mnyor of N. T. v. LnrcI, 17 
Wend. (N. X.) 296; Van Aldn v. Caler, 48 Barb. (N. Y.) 58; Maybee v. Fisk, 42 
Barb. (N. Y.) 326." 

Th-e complaint in this case does not allège that plaintiff lias any busi- 
ness or occupation, or that the words were published of or concerning 
him in any business or occupation. It does not charge that he bas sus- 
tained any spécial damage or allège any. Therefore, not being libelous 
per se, there was no question for the jury. 

The verdict of the jury must be set aside, and a new trial granted. 



KORTH AMERICAN COLD SÏORA6E GO. v. CITY OF CHICAGO et al. 

(Circuit Court, N. D. Illinois, B. D. January 31, 1007.) 

No. 28,416. 

1. Courts— JuRiSDiCTiON of Fedebal Couet— Amount ob Value in Contbo- 

VEUSY. 

A fédéral court will not dismiss a bill for want of jurisdlction on de- 
murrer on the ground that the requisite jurisdictional amouiit is not 
involved in the suit where the bill allèges that the matter in dispute ex- 
ceeds in value such amount, and discloses no facts which contradict such 
allégation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 897. 

Jurisdiction of Circuit Courts, as deterniined by the amount in con- 
troversy, see note to Auer v. Lombard, 19 C. C. A. 75; Ïenuent-Stribling 
Shoe Co. V. Roper, 36 C. C. A. 459.] 

2. Same— Fedebal Question— Sufficienot or Pleadiug. 

It is not necessary to allège in pleadiug niatters of which the court is 
bound to take judicial notice or matters which the law présumes, and a 
bill in a fédéral court which seeks to enjoin the enforcement of a citj' 
ordinance, and iuvokes the jurisdiction of tlie court on the ground that 
such enforcement will deprive complainant of its property without due 
process of law in violation of the fourteenth constitutional amendment, 
need not allège that the ordinance was enacted under state authority where 
there is a statute of the state which confers authority on the city to 
enact such an ordinance, since the court is required to take judicial no- 
tice of such statute, and must présume that the city acted thereunder. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 841.] 

3. S AME. 

A suit against a city and certain of its olHcers to enjoin the commis- 
sion of acts by tlicm under tlie elaimed authority of a city ordinance, 
which it is alleged will deprive complainant of its property without due 
process of law in violation of the fédéral Constitution, does not involve 
any constitutional question which will give a fédéral court jurisdiction 
witli respect to acts which it clearly appears are not authorized by the 
ordinance, set out in the bill, and which, if committed, will be without 
authority of law and mère private trespasses. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 823, 
841.] 

4. Constitutional Law— Police Powers of States— Laws foe Protection of 

Public Health- 

A municipal ordinance passed under state authority, providing for the 
Inspection of food products, kept withiu the city in storage or for sale, 
and anthorizing the summary seizure and destruction of any "putrid, 
decayed, poisoned, and infected" articles of food found on such premises, 
is well withiu the police powers of the state, whieh are not afîected by 
the fourteenth amendment to the fédéral Constitution. 
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In Equity. On demurrer to bill. 

L. A. Stebbins and John M. Curran, for complainant. 
James Hamilton Lewis, Corp. Counsel, for défendants. 

KOHLSAAT, Circuit Judge. Bill to restrain défendants from al- 
ieged interférence with complainant's business by threatened arrests, 
refusai to allow goods to be received at its warehousc, the scizure and 
threatened condemnation and destruction of certain barrels of poultry, 
and tbreats of similar acts in the future. The bill allèges that the 
défendants, in committing the acts and making the threats complained 
of, claimed to be, and were, acting under and by virtue of section 1161 
of the Revised Municipal Code of the city of Chicago of 1905, which 
is set out in the bill as follows : 

"Every person being tlie owner, lesi?oe or occupant of any room, stall, froight 
house, cold storage liouse or otlier place, other tliau a private dwelling, wViere 
any méat, fii^h, poultry, gamo, vegetables, fruit, or otber perisbable article 
adaptée! or designed to be used for buman food, sliall be stored or kept wlietber 
teniporarily or otherwise, and every person liaving charge of, or being inter- 
(>sted or engaged, wlietlier as principal or agent, in tlie care of or in respect 
to tbe custody or sale of any sucb article of food supply, sliall put, préserve 
and kecp sucb article of food supply in a clean and wlioiesome condition, and 
shall not allow tlie same, nor any part tbereof, to beeome putrid, decayed, 
])ois-oned, infected, or in any otber maniicr rendered or niade unsafe or un- 
Avholesome for buman food ; and it sball be tbe duty of tbe méat and food 
inspectors and otber duly authorized employés of the bealtb dopartment of tbe 
cit.y to enter any and ail such premises above specilied at any time of any 
day, and to fortbwitb seize, oondemn and dostroy any sucb putrid, decayed, 
poisoned and infected food, which any such inspoctor may fiud in and upou 
said premises." 

It is further alleged that this ordinance "in so far as it attempts to 
authorize the city of Chicago, its agents, servants, and employés, to 
seize, condemn or destroy food or other products, is in conflict with 
the fourteenth amendment of the Constitution of the United States." 

The cause is now before the court on demurrer to the bill. In sup- 
port of the demurrer, it is urged, among other things, that the court 
is without jurisdiction (1) because it appears from the bill that the 
amount involved is less than $2,000, exclusive of interest and cos*^s, 
and (2) because it appears from the bill that there is no constitutional 
question involved. As to the first objection: The bill contains an 
allégation that "the matter in dispute herein, exclusive of interest and 
costs, exceeds the sum of $2,000. * * * " There is nothing m the 
bill to contradict this allégation. Défendants, however, contend that, 
inasmuch as it appears in the bill that complainant is a warehouseman, 
and not the owner of the goods in question, its interest in the way of 
commissions and charges cannot amount to $2,000. But it does not 
appear from the bilU whether complainant bases his allégation of 
amount on the value of the goods, the value of its commissions and 
charges, or the damage that may be donc its business by the acts of 
défendants. The allégation may well hâve been based upon any or ail 
of thèse éléments. But, even assuming the correctness of defendant's 
contention that the amount of complainant's personal interest in the 
v/ay of commissions and charges is alone the proper basis for deter- 
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mining the amount involved, the court cannot sa}- from the face o? 
the bill that the amount of complainant's commissions is not $3,000. 
Wliile the allégations of the bill taken as a whole might make it un- 
reasonable to suppose that the commissions of complainant upon the 
particular goods seized amount to $2,000, the court cannot take judicial 
notice of the amount of such commissions. The reasonableness of 
such allégation cannot be inquired into on demurrer. The court, 
therefore, holds that the gênerai allégation of amount above quoted is 
sufïicient. 

As to the second objection: Défendant contends that it does not 
appear from the bill that the ordinance pleaded is based upon state 
authority — that the provision of the fourteenth amendment of the Con- 
stitution of the United States is that "No state shall deprive any per- 
son * * * " jjjçj ^j^i^j- j^ niust appear in the bill that the acts of 
défendants were acts of the state by allégations showing the authority 
of the city council to pass the ordinance, and that such ordinance was 
passed in pursuance of this state authority. This court, being bound 
to take judicial notice of the gênerai laws of the state (Owings v. Hull, 
1) Pet, 635, 9 L. Ed. 346 ; Gormley v. Bunyan, 138 U. S. (Î25, 11 Sun. 
Ct. 453, 34 L. Ed. 1086 ; Mills v. Green, 159 U. S. G57, 16 Sup. Ct. 
132, 40 L- Ed. 293), will take notice of those sections of chapter 21 
of Hurd's Revised Statutes of Illinois, defming the powers and duties 
of the city council in cities, which apparently gives power and au- 
thority to déclare what shall be a nuisance, to abatc the same, and' 
to make régulations which may be necessary or expédient for the pro- 
motion of health or the suppression of disease. It is not necessar}- 
to allège in pleading either matters of which the court is bound judi- 
cially to take notice, or matters which the law présumes. Story's 
Equity Pleading (lOth Ed.) § 24. And the court having taken notice 
of the gênerai law of the state upon which such an ordinance as the 
one pleaded might properly hâve becn based will présume that the 
ordinance pleaded is based upon this state authority. 21 Ani. & Eng. 
Ency. of Law, p. 978, and cases cited. It would therefore appear 
that this point is not well taken. 

From the view the court takes of the case, it becomes unnecessary 
to pass upon the other questions raised. This suit is brought against the 
city of Chicago and certain of its officers in their officiai capacity. It 
would seem very clear that the défendants cannot be held in this court 
for acts or threats which they hâve no power or authority from the state 
to perform, for if there is no ordinance under which they could, with 
any color of reason, claim to be acting, their acts are not the acts of the 
state, but mère private acts. While it is alleged that défendants acted 
and claimed to act under the provisions of section 1161 of the Revised 
Municipal Code of the city of Chicago, it will be observed that under no 
possible construction of the ordinance could défendants claim the right 
of gênerai stoppage of the entire business of complainant in storing 
admittedly wholesome articles of food, so that it would seem that 
thèse acts were those of mère trespassers, and plainly without the sanc- 
tion of the state. As to thèse acts, therefore, the remedy must be in 
the state courts, there being no constitutional question involved neces- 
sary to give the court jurisdiction. 
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Having eliminated those acts which appear from the bill to be private 
trespasses, there remains (1) a seizure and threatened condemnation 
and destruction of 47 barrels of poultry ; and (3) threats to enforce the 
ordinance in question in the future. While it is difficult to see how a 
destruction of the barrels of poultry in question could be in irréparable 
injury such as is necessary to give a court of equity jurisdiction to 
interfère by injunction (High on Injunctions [3d Ed.] § 1244; Cicero 
Lumber Co. v. Town of Cicero, 176 111. 9, 51 N. E. 758, 42 E. R. A. 
696, 68 Am. St. Rep. 155), it may well be that future acts of a similar 
nature to that complained of might injure complainant's réputation and 
good will in such a way as to properly be called irréparable, so that 
it becomes necessary to pass upon the question of the constitutionality 
of the ordinance in question. The allégation that this ordinance contra- 
venes the fourteenth amendment to the Constitution of the United States 
cannot be sustained. The fourteenth amendment does not impair the 
police power of the states. This was a power not surrendered by the 
States to the fédéral government, and is an inhérent right of every 
sovereignty. Barbier v. Connolly, 113 U. S. 27, 15 Sup. Ct. 357, 28 
E. Ed. 923 ; Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. 
Ed. 205. In Booth v. People, 186 111. 43, 57 N. E. 798, 50 L. R. A. 
762, 78 Am. St. Rep. 229, the police power is defmed as: "the gênerai 
jDOwer of the government to protect and promote the public welfare 
even at the expense of private rights." It is clearly within the police 
power to protect the lives and health of the people by the seizure, con- 
demnation, and destruction of impure and dangerous articles of food. 
To require a regular judicial hearing, with fuU opportunity for the 
owner of the goods to be heard, would often defeat the purposes of the 
law by tying the hands of the ofïicers intrusted vi^ith the duty of guard- 
ing the public against the sale of unwholesome food, and would be a 
serions menace to the lives and health of the people. Deems v. Balti- 
more, 80 Md. 164, 30 Atl. 648, 26 L. R. A. 541, 45 Am. St. Rep. 339, 
and cases cited ; 25 Am. & Eng. Ency. of L. p. 146 ; McQuillin, Munici- 
pal Ordinances, § 431, and authorities cited. The summary seizure and 
destruction of property without notice to the owner or judicial hearing 
bas been upheld as a legitimate exercise of the police power by the 
United States Suprême Court in the case of Eawton v. Steele, 152 U. 
S. 133, 14 Sup. Ct. 499, 38 L. Ed. 385, where the constitutionality of an 
act of the New York Législature, providing for the summary seizure 
and destruction of nets used in illégal fishing, was in question, and the 
reasoning of the court in that case applies with even more force in the 
case at bar, for the nets were not inherently dangerous to the public ; 
while in the case of infected food great injury may be donc by delay. 
The court, in this case (Eawton v. Steele, supra), after stating that there 
could be no doubt as to the power of the Législature to authorize 
judicial proceedings to be taken for the condemnation of the nets in 
question, and their sale or destruction by process of law, and giving 
many instances of this assumption of power by Congress, says : 

"In ail thèse cases, however, the forfelture was docreed by judicial pro- 
ceeding. But where the property is of little value, and its use for the illégal 
purpose is clear, the Législature may déclare it to be a nuisance, and suliject 
to summary abatement. Instances of this are the power to klU diseased cat- 
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tle ; to pull down houses in the path of conflagrations ; the destruction of de- 
cayed fruit or fish or unvvholesome méats, or intected clothing, obscène books 
or pictures, or instruments wliich eau only be used tor illégal purposes. While 
the Législature lias no right arbitrarily to déclare tbat to be a nuisance whieh 
is clearly not so, a good deal must be left to its discrétion in that regard, and 
if the objeet to be accomplislied is conducive to the public interests, it may ex- 
ercise a large liberty of choice in the means eniployed. Newark Kailway v. 
Hunt, 50 N. J. Law, 308, 12 Atl. C97 ; Blasier v. Miller, 10 Hun (N. Y.i 435 ; 
Mouse's Case, 12 Rep. 63 ; Stone v. New York, 25 Wend. (N. Y.) 157, 173 ; Am. 
Print Works v. Lawrem;e, 21 N. J. Law, 248 ; Id., 23 N. J. 590, 57 Am. Rep. 
420." 

See, also, Blair v. Forehand, 100 Mass. 136, 139, 140, 97 Am. Dec. 
83, 1 Am. Rep. 94, and cases cited. This décision was followed in the 
case of Leach v. Elwood et al., 3 111. App. 453. If this rule should be 
held to apply to a case like the présent one, it will be borne in mind that 
the ordinance calls for the seizure and destruction of only "putrid, 
decayed, poisoned, and infected food," which is without commercial 
value as food. The court, in Lawton v. Steele, supra, goes on further 
to say. 

" * ♦ • The smnmary abatement of nuisances without ,1udicial process or 
proceeding was well known to the common law long prior to the adoption of 
the Constitution, and it lias never been supposed that the constltutional pro- 
vision in question in this case was Intended to interfère with the establislied 
principles in that regard." 

As above stated the ordinance by its terms in no sensé contravenes the 
provisions of the fourteenth amendment. Manifestly any abuse of the 
power granted by it would présent no fédéral question. "Nor," as 
stated in Lawton v. Steele, supra, "is a person whose property is seized 
under the act in question without his légal remedy. If in fact his prop- 
erty has been used in violation of the act, he bas no just reason to com- 
plain ; if not, he may replevy his nets from the officer seizing them, or, 
if they bave been destroyed, may hâve his action for their value." 

It is true that, in the dissenting opinion in this case, Mr. Chief Justice 
Fuller, with whom concurred Mr. Justice Field and Mr. Justice Brewer, 
were unwilHng to concède the power of summary abatement by seizure 
and destruction ; but the ground of their dissent was that the nets were 
property entitled to the protection of the law, and at the time of their 
seizure were not employed for any improper purpose, and that "as the 
illégal use of the nets would be terminated by their withdrawal from 
the water there was a lack of necessity for the arbitrary proceeding 
prescribed." 

The demurrer is therefore sustained, and the bill dismissed for want 
of jurisdiction. 
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PITTSBURCH CONST. CO. v. WEST SIDE BELT R. CO. et al. 

(Circuit Court, W. D. Pennsylvania. February 13, 1907.) 

No. 30. 

1. COEPOBATIONS— CONTRACT MaDE BY FOHEIGN CORPORATION IN VIOLATION OF 

Statute— Legality. 

Under the Pennsylvania statute of 1874, wliich malîes it unlawful for 
any foreign corporation to do any business in tlie state uiitil it sball 
hâve registered and complied witb certain other requirements, a contract 
entered into in the state of Pennsylvania by a foreign corporation wbicli 
had not at the time complied with such statute to construct a railroad 
within the state is Illégal and void, and no action can be maintained there- 
on, elther against the other party or a guarantor, to recover the coutract 
priée of work done thereunder, although the corporation complied with 
the statute prior to the doing of the work, 

2. Contracts— Effect of Illegality— Waivee. 

Where a contract when made is illégal as in violation of a statute, the 
illegality cannot be waived, nor can a party be estopped to set it up as 
a défense to an action on such contract by having received the henefit 
thereof or by part performance. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, §§ 681- 
700.J 

3. Aebitratios and Award— Action on Awabd— Illegality op Contract. 

An arbitration award made under authority contained in an illégal 
contract will not be enforced by the courts. 

At Law. On motion for judgment non obstante veredicto. 

Reed, Smith, Shaw & Beal, for plaintiff. 

Willis McCook and Lee & Mackey, for défendant. 

BUFFINGTON, Circuit Judge. This is an action of assttmpsit 
brought by the Pittsburgh Construction Company, a corporation of 
the state of West Virginia, against the West Side Belt Railroad Com- 
pany, a corporation of Pennsylvania, designated in this opinion as the 
"Belt Road," and John S. Scully and Théodore N. Barnsdall, citizens 
'of said state. 

The Belt Road on April 17, 1901, entered into a written contract 
with A. S. Pétrie to construct its proposed line of railway. On April 
25, 1901, it authorized Pétrie to sublet this contract to the plaintiff 
Company, which company was chartered in West Virginia May 14, 
1901. On May 24, 1901, Pétrie made a new contract with the plaintiiï 
(which was substantially a duplicata of his contract), a copy of which 
first contract is embodied in the statement of claim as Exhibit A. Con- 
temporaneously vtdth the exécution thereof défendants, by indorsement 
thereon, stipulated: 

"For value received, the West Side Belt Railroad Company and John S. 
Scully and Théodore N, Barnsdall do hercby guarantee iuid become surety for 
the payment of the money mentioned in the within contract as tlie same be- 
comes due and payable. In witness whereof tlie said West Side Belt Railroad 
Company has hereunto set ita common corporate seal, by the hand of its prési- 
dent, altested by its secretary, and tbe said .rohn S. Scully and T. N. Bar isdall 
hâve hereunto set their hands and seals this 24.th day of May, A. D. 1001." 
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Thereafter the plaintiff proceeded under said contract, and about 
June, 1903, turned over the road to the Belt Road in pursuanpe of 
the notice following: 

"In reply to yom- letter of June llth, will say tbat we will accept the work 
as completed. Wt do not intend to make any réduction for impertect ditching. 
We do not, however, mean by this acceptance of tlie work to waive any claim 
we may hâve for damage resulting from any violation of the contract with you. 
We therefore ask you to remove at once ail of your engines, plant, and equip- 
tnent from the railroad tracks, as they greatly interfère with the opération 
of the road. And we further notify you that any niovement of your trains or 
engines on our tracks from this date must be with the consent and under the 
direction of our superintendent, ilr. O. V. W^ood. Otherwise, we will hold you 
liable to any damages resulting from collision or interruption or delay of our 
tratiic." 

Pétrie, who made the original Contract, was not a contractor. It 
was never intended he should build the road, or was the contract given 
to him for that purpose. He was an officer of the Belt Road, who 
resigned to qualify him to take the contract, and become the conduit 
through whom the contract could be sublet to the plaintiff company, 
and through whom a portion of the proposed price of construction 
was, through the agency of Barnsdall and Scully, to be returned to 
ail the stockholders of the Belt Road. The contract of Pétrie with 
the plaintiff seems, therefore, to bave been treated as between plaintiff 
and the Belt Road. 

After the construction of the Belt Road its chief engineer sent the 
following notice to the plaintiff : 

"I hâve about completed the final estimate for yoiir work under your con- 
tract with the West Side Belt Kailroad Company, and as ehiet engineer men- 
tioned in the contract, to whom bas been committed the final décision of ail 
disputes between the parties, before finally subniittlng the estimate to you, I 
wish to notify you that the railroad coinpany claims of me a déduction or 
crédit on the final estimate of the damages sustained by the railroad company 
owing to the delay in the completion of tlie contract. If you wish to be 
heard on this question, I will meet your représentatives and tho représentatives 
of the railroad company at my office in the Farmers' Bank lîullding on Mon- 
day, September 21st, at 10 o'clook a. m. : or, if this may be inconvénient to 
you, iipon your suggestion I will try and flx a date and place that will suit 
your convenience. Please let me know wliat your wishes are in the matter." 

Under this notice a large amount of testimony was taken ; the Belt 
Road and plaintiff being each represented by counsel. Later notice 
was given to Scully and Barnsdall by the following notice: 

"To A. S. Pétrie, Pittsburgh Construction Company, West Side Belt Railroad 
■Company, John S. Scully, T. N. Barnsdall, .1. C. Bower, McCleave & Wendt 
and Keed, Smith, Shaw & Beal : You are liereby notified that upon Monday, 
.Tanuary 16. 1905, at 10 o'clock a. m., at my office. Boom 2107. Farmers' Bank 
Building, Pittsburgh, Pa., I will hold a final meeting under the provisions of 
the clause of the article of agreement dated tbe 24th day of May, 1001, be- 
tween the Pittsburgh Construction Company of tlie flrst part aud A. S. Pétrie 
of the second part, which clause reads as follows, viz. : 'And it is mutually 
.agreed and distinctly understood that the décision of the cbief engineer shail 
1)6 final and conclusive in any dispute which may arise between the parties to 
this agreement relating to or touching the same. and each and every of said 
parties do horeby waive any right of action, suit or suits, or other remedy in 
law, or otherwise, by virtue of said covenants, so that the décision of the said 
chief engineer, ,Tames H. McRoberts. shall in the nature of au award be final 
and conclusive on the rights and claims of said parties.' You are requested to 
lie présent at this meeting if you see fit." 
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There is a dispute as to whether Scully and Barnsdall took any part 
in the proceedings. There is no question, however, they had notice, 
and that counsel for them requested an opportunity to examine the 
testimony, and thereafter made no request for further hearing and 
made no protest. On October 24, 1905, McRoberts made a report 
or award in which "he finds the bills and claims of the Pittsburgh 
Construction Company, subcontractor, to amount to $972,112.35, item- 
ized as follovvs : Final estimate $610,331.65 ; force and extra work 
$361,790.60— $972.112.25. Of this account, as rendered, your arbiter 
has rejected $98,623.64 as excessive, irrelevant, and unjust, leaving 
$873,488.61 in favor of the subcontractor. Of this amount your ar- 
biter finds $540,737.63 as having been paid by the West Side Belt 
Raiiroad Company, on account, as surety for Pétrie, the contractor, 
leaving as against Pétrie $332,750.98, which will become due and pay- 
able as of this date." 

This suit is brought against Petrie's guarantors to recover said sum 
of $332,750.98, and a verdict for such amount, with interest, was taken 
for the plaintifï. Thereupon défendants move for judgment in their 
favor non obstante veredicto. Tlie grounds of this motion are, first, 
that this suit cannot be maintained because the plaintifï, a foreign cor- 
poration, did not register, as required by Pennsylvania statute, before 
making the contract on which this suit is based ; and, secondly, that the 
alleged award is invalid because the arbiter failed to pass and report on 
the claim of the raiiroad for $96,970.86 for delay in completing the 
work; and, lastly, the arbiter having found that "almost every provi- 
sion of the agreements betvveen the parties had been disregarded, 
neglected or violated, by both parties, and, in conséquence, waived," 
the sureties are released. 

Taking up the first question, it is proper to défendants to say that, 
while they deny liability under the contract by reason of plaintifli's 
nonregistration, they do not deny that in a proper proceeding the raii- 
road Company, which is financially responsible, is answerable for just 
compensation to the plaintiff. In that regard their brief says : "Where 
work is donc under such a contract, recovery can be had on the quan- 
tum meruit, and not on the contract." 

Turning first to the statutes, we hâve the act of 1874 which provides: 

"From and after the passage of this act, no foreign eoi'poiation sliall do any 
business in this commonwealth until said corporation shal! hâve established au 
office, or otHces, and appoint an agent, or agents, for the transaction of Un 
l)usiness therein. It shall not be lawful for any such cor])oration to do any 
liusiness in this commonwealth, nntil it shall hâve flled in the office of the Sec- 
retary of the Commonwealth a statenient under the seal of said corporation, 
and signed by the président or secretary thei-eof, showing the titlc and object 
of said corporation, the location of its office or offices, and the uame or names 
of its anthorized agent or agents therein : and the certificate of the Secretary 
of the Commonwealth under the seal of the commonwealth, of the filing of 
such statement, shall be iireserved for public inspection by eaeh of said 
agents in each and every of such offices. And person or persons, agent, offlcei" 
or employé of any such foreign corporation, who shall transact any business 
within this commonwealth for any such foreign (Corporation, without the pro- 
visions of this act being complied with, shall be guilty of a misdemeanor, and, 
nyjon conviction thereof, shall be punished by imprisonuient not exceeding thirty 
days, and by fine not exceeding one thousand dollars, or either, at the discré- 
tion of the court trying the same." 
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Also the ninteenth section of the act of 1889 (P. L. 420), which pro- 
vides : 

"ïhat hereafter uo limited partuership, bank, joint-stock association, asso- 
ciation, corporation or company wliatsoever, i'ormed, erected, incorporated or 
organized, by or under any law of tbis commonwealtb, gênerai or spécial, or 
formed, erected, incorporated or organized under tbe laws of any other state, 
and doing business in tbis commonwealtb, sliall go into opération, witbout 
flrst baviug tbe name of tne institution or coiupauy, tbe date ot incorporation 
or organization, tbe act of assembly or autbority under wbich formed, incorpo- 
rated or organized, tbe place of business, tbe post office address, tbe names of 
tbe président, cbairman, secretary and treasurer or cashier, and tbe amount of 
capital autborized by its cbarter and tbe amount of capital paid into tbe 
treasury, registered in the office of tbe Auditor General ; and every limited 
partnership, bank, association, joint-stock association, company or corpora- 
tion whatsoever, now engaged in business in tbis commonwealtb, sball witbin 
ninety days after tbe passage of this act, register as herein required in tbo 
office of tbe Auditor General ; ail the corporations, companies, associations 
and limited partnerships aforesaid, sball annually bereaftc-r notify tbe Audi- 
tor General of any change in thelr ofHcers ; and any such institution or 
company wbich sball neglect or refuse to comply witb the provisions of this 
isection, sball be subject to a penalty of flve bundred dollars, wbich penalty 
sball be collected on an aecount settled by the Auditor General and State Treas- 
urer in tbe same manner as taxes on capital stock are settled and collected." 

Tlie contract hère involved between Pétrie and tlie plaintiff was 
made May 24, 1901. The plaintiff had net tlien registered. It subse- 
quently did register on June 15, 1901. 

Permission to a foreign corporation to transact business in a state is 
a subject of state législation, when exercised within reasonable limits, 
and, where the highest courts of a state bave construed a statute grant- 
ing such permission, the fédéral courts follow such construction. Mc- 
Canna Co. v. Citizens' Co., 76 Fed. 420, 24 C. C. A. 11, 35 L. R. A. 
236. Now, in Lasher v. Stimson, 145 Pa. 30, 23 Atl. 552, in speaking 
of the requirement of registration of the act of 1874, the Suprême 
Court of Pennsylvania held: 

"Thèse tenus are not onerous or in conflict witb any constitutional provision 
or rule of public policy. But tbey are clearly ijrohibitory, and they indelibly 
stamp as unlawful any business transaction witbin tbe state by a foreign cor- 
poration wbich bas not eomplied witb them. It Is only by its observance of 
them that It can bave a légal existence for business purposes witbin this juris- 
diction, or acquire coutraotual rigbts wbich our courts will recognize." 

This décision was made in 1891, and was the declared law of the 
States when the contract between Pétrie and plaintiff was made in 
1901. The décision in Delaware, etc., Co. v. Passenger Railway Com- 
pany, 204 Pa. 25, 53 Atl. 533, followed in 1902. TÎiis décision shows 
adhérence by the Suprême Court to the construction originally given 
the act in L,asher v. Stimson, supra, and holds that : 

"The purpose of tbe act is to bring foreign corporations doing business in 
this state witbin tbe reacb of légal process. Tbis purpose is not accomplisbed 
by a registration of tbe corporation at tbe pleasure of its officers, or when it 
may be to their interest to ap])eal to our courts. Tbe act is for tbe protection 
of thn'e with wbom it does business, or to whom it may incur liability by its 
wrongful acts; and nothing short of a registration before the contract that it 
seeks to enforce is made can give it a riglit of action. Any other construction 
of tbe act would violate its plain words and wholly defeat its object by af- 
tording protection to the corporation and denying it to the public." 
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Now, on May 24, 1901, when the plaintiff, a foreign corporation, 
made this contract it had not registered. It therefore had no right un- 
der the statute to make it, and in doing so its officers and agents made 
themselves liable to a criminal prosecution with fine and imprisonrnent. 
It will also be observed that the purpose of the contract was to bind 
the corporation to do a large amount of unlawful work in the com- 
nionwealth. A contract thus made in violation of law, and whose pur- 
pose was to procure further violations of law, will not be enforced by 
the courts. In Johnson v. Hulings, 103 Pa. 501, 49 Am. Rep. 131, 
plamtiff had sold land, and pursuant to contract was entitled to $10,000 
commissions. This the jury awarded him. He had not taken out a 
broker's license. The Suprême Court said : 

"Such being the case, the plaintifï was, by virtue of the eighteenth section of 
the act of the lOth of April, 184!) [P. L. 573], brought within the provisions of 
the act of May 27, 1841 [P. L. 396], and was subject to the penalty therein 
prescribed in case of a violation of those provisions. The resuit t'oUows that 
Johnson, in the transaction in hand, stands in. the position of a real estate 
broker who seeks to entorce a contract which, under the statute, he had no 
right to make, and by the niaking of which he subjected hirnself to the penalty 
Imposcd by that statute. But a contract such as this, opposed as it is alike to 
good morals and public poliey, canuot be enforced. That bas been ruled times 
without number. * * « if, then, the business itself be unlawful, the com- 
missions or gains arising frora it without regard to the form of the contract 
for their payment are also unlawful." 

If, then, the contract between Pétrie and the plaintiff was illégal and 
intended to secure the performance by the plaintiff of unlawftd acts, 
how can this action on the guaranty given by the défendants be en- 
forced? That guaranty was an undertaking on their part to pay to the 
plaintiff the considération for doing the unlawful things provided 
for in the contract. It is clear that an action on the guaranty cannot be 
sustained without disclosing the guarantied contract ; for performance 
of its prohibited acts is the foundation of recovery against the guar- 
antors. Now, "the test whether a demand connected with an illégal 
transaction can be enforced at law is whether the plaintiff requires 
the aid of the illégal transaction to establish his case." Johnson v. Hul- 
ings, supra. This is in accord with McMuUen v. Hoffman, 174 U. S. 
654, 19 Sup. Ct. 839, 43 L. Ed. 1117, where it is said: 

"The authorities from the earliest time to the présent uuanimously hold that 
no court will lend its assistance in aiiy way tovvard carrying out the ternis of 
an illégal contract. In case any action is brought in which it is necessary to 
prove the illégal contract in order to niaintain the action, courts will not en- 
force it, nor will they enforce any alleged rights directly springing from such 
contract." 

This objection of invalidity and illegality may sound very ill coming 
from a party who on his part enjoyed the fruit of the contract; "but," 
as is said in Thorne v. Travellers' Insurance Co., 80 Pa. 29, 31 Am. 
Rep. 89, "it is not for his sake the objection is allowed. It is founded 
on gênerai principles of poliey which he shall hâve the advantage of, 
contrary to the real justice between the parties. The principle of pub- 
lic poliey is that no court will lend its aid to a party who grounds his 
151 F.— 9 
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action upon an immoral or an illégal act." To the same effect is the 
holding of this court in Pittsburgh Dredging Company v. Mononga- 
hela Company (C. C.) 139 Fed. ?80, where it is said: 

"It will be observed tliat, wlieu the law rel'uses to be iised to enforce au un- 
lawful contract, it is not done to beneiit or aid tlie party who lias profited by 
the wrong, and who Is in possession of the fruits of the fraud, but ou the 
higher ground of public policy." 

We are clear, also, that the subséquent work under the contract, the 
estimate made by the engineer at the suggestion of the railroad, and 
the arbitration would not change the status of the contract. Once 
tainted with illegality there can be no cure so far as the contract is 
concerned. Such is the holding in Coppell v. Hall, 7 Wall. 658, 19 
h. Ed. 244 : 

"In such cases there can be no waiver. The défense is allowed, not for the 
salje of the défendant, but of the law itself. The principle is indispensable to 
the purity of its administration. It will not enforce what it bas forbiddon and 
denounced. The maxim, 'Ex dolo malo non oritur actio,' is liniited by no 
such qualification. The proposition to the contrary stril^es us as hardly worthy 
of serions réfutation. Whenever the illegality appears, vvhether the évidence 
cornes from one sida or the other, ttre disclosure is fatal to the case. No cou- 
sent of the défendant can nentralize its effect. A stipulation in the most sol- 
emn form to waive the objection would be tainted with the vice of the orig- 
inal contract, and void for the same reasons. Wherever the contamination 
reaches, it destroys. The principle to be extracted from ail the cases is that 
the law will not lend its support to a claim founded upon its violation." 

Nor does the award of the engineer hâve any efficacy in this case. 
Authority on his part to act and the obligation of parties to abide by his 
décision rests in both cases on the provision of a contract which is con- 
tra legem. The law will not enforce an award based on an illégal con- 
tract. Benton v. Singleton, 114 Ga. 548, 40 S. E. 811. 

Upon the whole, therefore, we are of opinion that by reason of the 
nonregistration of the plaintiff corporation prior to the contract hère 
involved the verdict for plaintiff cannot be sustained. Judgment will 
therefore be entered in favor of the défendant non obstante veredicto ; 
but said judgment shall not bar any subséquent suit or proceeding 
by the plaintiff for services performed. 



WARREN FEATHERBONE CO. V. LANDAUER et al. 
(Circuit Court, B. B. Wisconsin. November 30, 1903.) 

InJCTNCTION — GeOUNDS — ClECULARS GiVING NOTICE OF SUIT FOR InFRINGEMENT 

or Tbade-Mark. 

It is within the rights of a complainant, who has commenced suit for 
infringement of a trade-niark and for uufair compétition, to issue circulars 
to the trade stating such facts and its claimed rights, where such cir- 
culars are sent in good faith and the claims made are fairly within the 
scope of the bill, and their issuance will not be enjoined on pétition of 
the défendant, on mère déniais of the allégations of the bill, and in ad- 
vance of a hearing or the taliing of any évidence upon the issues of fact 
joined. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 170, 
171.] 
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In Equity. 

Officiel, Towle & Linthicum, for complainant. 
Lysander Hill and Jacob Rothschild, for défendants. 

Before BUNN and SEAMAN, District Jtidges. 

BUNN, District Judge. This is a motion upon a pétition filed by 
the défendants for an injunctional order against the complainant, re- 
straining it from issuing notices or printed circulars ta its customers 
or others warning them against purchasing défendants' goods. In 
order to understand the question at issue, it will be necessary to state 
briefly the purpose of the suit and the answer to the complainant's bill. 

The suit is brought by the complainant, a corporation having its 
principal place of business at Three Oaks, Mich., for infringement of 
the complainant's trade-mark. By the allégations of the bill the 
complainant has, since 1884, been engaged in the business of manufac- 
turing and selling stiffeners for garments in ail parts of the United 
States, Great Britain, and elsewhere, made of the quill portion of 
feathers, to be used largely as vvhalebone has been used and in place 
thereof, under the désignation of "Featherbone," which name the com- 
plainant allèges it adopted as a trade-mark, and which Edward Kirk 
Warren, the complainant's predecessor, caused to be registered as such 
in the United States Patent Office upon August 5, 1884, as No. 11,401. 
This stiffener is composed of cords or splints made from quills or 
feathers split longitudinally, closely bound together and covered by 
ribbon or other textile fabric. Thèse fabrics were made in various 
forms and covered with ribbons of various colors. The complainant 
has spent over $500,000 in advertising thèse goods, and has built up an 
extensive business in their manufacture and sale. By reason of their 
peculiar coverings, and of said colors and ornamentation, the stiffeners 
manufactured by the complainant hâve received a distinctive character 
in the markets of America and Europe, and hâve caused them to be 
recognized as of the manufacture of the complainant. The complainant 
further allèges that the défendants well knowing the great réputation 
of complainant's manufacture, and designing to divert to themselves 
the profit and gains to which the complainant is entitled, bave falsely 
and fraudulently conspired to put up and offer for sale, and hâve so 
put up and ofïered for sale, goods identical with those of complainant 
and containing complainant's trade-mark, and hâve used complainant's 
styles, shapes, sizes, finish, and packing, trade-names, trade-marks, sam- 
ple cases, and entire business methods, in connection with their manu- 
facture and sale of articles not manufactured by complainant, and vast- 
ly inferior to its goods, intending the same to be accepted by complain- 
ant's customers and the public as and for complainant's goods, in un- 
fair compétition with complainant, and in infringement of complainant's 
trade-mark; that said articles, manufactured and sold by défendants 
as the manufactures of complainant, are inferior in quality, put in 
packages and under labels so like complainant's that they are prac- 
tically undistinguishable therefrom — ail of which has been and is to 
complainant's great and irréparable loss and to the injury of the réputa- 
tion of its manufacture and the obstruction of its business and the dim- 
inution of its profits; and it prays that the défendants may be en- 
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Joined by tlie order of the court from ail further infringement. The 
complainant's bill was filed on July 9, 1903, and is under oath. 

The answer of the défendant the American Featherbone Company 
admits much of the complainant's bill as that the article manufactured 
by it is a useful article, having the construction, qualities, and various 
uses described therein, and that Warren created and gave to said new 
article of manufacture the name of "Featherbone," by which name 
it has ever since been known ; also that said Warren caused the word 
"Featherbone" to be registered as bis trade-mark for said material; 
also that within the past year défendant has used the name "Feather- 
bone" in connection with its manufacture and sale of goods, known 
everywhere as "Featherbone." But défendant dénies that complain- 
ant has any exclusive right or property in the word "Featherbone," as 
applied to any goods of the classes referred to in the bill of complaint, 
and avers that said word is public property, free to the use of every- 
body ; that when Edward Kirk Warren, in 1883 or 1883, fîrst conceived 
the idea of splitting feather quills longitudinally into small splints or 
fibers, binding such fibers into cords, and wrapping the cords into 
flat strips to make stiffeners, he appropriately named the new product 
"Featherbone," and on January 9, 1883, he applied for a patent, which 
was granted October 16, 1883, in which he stated that he had given the 
name "Featherbone" to his new article of manufacture; that lie be- 
gan the manufacture in 1883 or 1884, and has continued the sanie under 
his own name and the name of the corporation ever since; that after 
that time Mr. Warren, either for himself or for the company, took 
eut several other patents for alleged improveraents upon his feather- 
bone ; that one of thèse patents was issued February 5, 1885, and one 
October 6, 1885, and that ail three of thèse patents had expired before 
défendant began the manufacture, and hâve since been public property; 
that défendant company was organized in the fall of 1903, after the 
expiration of complainant's patents, and entered upon the manufacture 
and sale of featherbone, as it had a right to do, and with ont any pur- 
pose of deceiving the public, calling itself the "American Featherbone 
Company" to distinguish its products from those of the complainant, 
the Warren Featherbone Company. Défendant dénies, also, that its 
products are in any way inferior to those of the complainant company, 
but avers that they are fuUy equal to complainant's goods in quaiity 
and value ; that it has never tried to palni its goods off as made by the 
complainant, but has plainly and conspicuously marked ail the boxes 
and packages with the words, "Made by the American Featherbone 
Company," and that it has taken ail pains to let it be known that it is 
fairly competing with the complainant as a rival in the manufacture of 
thèse goods ; that it has not indulged in unfair compétition of any de- 
scription. 

Upon the answer which was filed August 21, 1903, and is not sworn 
to, and upo-n a pétition filed, the défendant, before any testimony has 
been taken in the case, moves the court for an injunctional order re- 
straining the complainant from issuing circulars or sending notices 
to customers that a suit has been commenced for infringement of its 
trade-mark. The pétition is merely a reinforcement of the allégations 
of the answer, and contains no essential facts not already set forth in 
the pleadings. In short, the allégations are more conclusions of law 
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and of fact than allégations of fact, and the question to be determined 
is vvhether the défendant is entitled to such relief before an^' testimony 
lias been taken or final hearing had upon the merits ; or, rather, in order 
to grant the relief, must we not décide the merits of the case in ad- 
vance of a hearing? Can we assume, without évidence and in advance 
of a hearing on the merits, that the allégations of the defendant's an- 
swer and pétition are true, and that those of the bill of complaint are , 
unfounded? If the allégations of the bill are true, then the plaintiff 
is clearly entitled to the relief sought. If those of the answer and péti- 
tion are true, then we think the complainant not entitled to recover, and 
that the défendant is entitled to the relief prayed for in the pétition. 
But can that question be properly determined by the court without furth- 
er évidence and a full hearing? Can the court take the allégations of the 
ansv/er, which is not sworn to, or the allégations of the pétition, which 
is sworn to, against the allégations of the bill, without further évi- 
dence? In other words, can the merits of the case be anticioated and 
determined in advance upon the bire alleg; tins of t'. e pleadings in 
the case? If the défendant came with an adjudication in another court 
upon the validity of the complainant's trade-mark, we might follow that 
without proof and grant an injunction ; but, so far as appears, there 
has never been an adjudication of the question. Such relief bas been 
granted in many of the adjudged cases, sometimes on the application of 
the défendant, though more generally upon the application of the 
complainant and upon final hearing, as in Emack v. Kane (C. C.) 34 
Fed. 46, Adriance, Platt & Co. v. National Harrow Co., 121 Fed. 827, 
58 C. C. A. 163, and A. B. Farquhar & Co. v. Same, 102 Fed. 714, 
42 C. C. A. 600, 49 L. R. A. 755. 

Complainant moved on the hearing of the pétition to bave the same 
struck from the files, claiming that the défendant has no right to file 
such a pétition and no right to the relief prayed for. Under the ad- 
judged cases it seems clear that such relief as is hère asked for may 
be granted in a proper case, as well on the application of the défend- 
ant as that of complainant. Since the case of Emack v. Kane (C. C.) 
34 Fed 46, was decided, the doctrine has been affirmed in many cases. 
But in that case, as in most of those since decided, the doctrine has been 
placed upon the ground that, if the assumed owner of a patent or trade- 
mark neglects or refuses to bring suits, but instead thereof issues threat- 
ening notices and circulars to customers, warning them against the man- 
ufacture or sale of the supposed patented article, maliciously or in bad 
faith, it is only just and reasonable that a court of equity should in- 
terpose to restrain such acts, to prevent irréparable injury or a multi- 
plicity of suits. In Emack v. Kane, Judge Blodgett first laid down the 
rule as follows : 

"Hère tlie complainant sccks to restrain the défendants from maljing threats 
intended to intimidate tbe complainant's customcris under the prétest that 
l'omijlainaiit's goods iufringe a patent owned or controlled by défendants, and 
tlu'cnts that if such customers deal in complainant's goods they will subject 
tliemselves to suit for such infriiigement : the bill charging, and the proof 
sUowîng, that thèse charges of infringement are not made in good faith, but 
with a malicious intent to in.iure and destroy the complainant's business. 
While it may be tUat the owner of a patent cannot invoko the aid of a court 
of equity to prevent another persnn from publishing statements denying the 
vaJidity of such patent, by circulars to the trade or otherwise, yet, if the owner 
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of a patent, instead of resortiiig to the courts to obtain redress for allegefl In- 
frlugemeiits of liis patent, tlireatens iill who deal in the goods of a competitor 
with suits for iufriiigeiueut, thereby intiinidating such eustomers from deallug 
vvith such competitor, and destroying his competitors business, it would seem 
to make a widely différent case from Kidd v. Horry, and tliat such acts of In- 
timidation should fall witliin the préventive reach of a court of equity. It may 
not be libelous for the owner of a patent to charge that au article made by 
another manufacturer infringes his patent, and notice of an alleged infringe- 
ment may, if given in good faith, be a considerate and kind act on the part 
of the owner of the patent ; but the gravamen of this case is the attempted in- 
timidation by défendants of complain.ant's eustomers by threateniug them with 
sults which défendants did not intend to proseeute ; and this feature was not 
involved in Kidd v. Horry. I eanuot believe that a man Is remediless against 
persistent and continued attacks upon his business, and property rights in his 
business, such as hâve been perpetrated by thèse détendants against the com- 
plainant, as shown by the proofs in this case. It shocks my sensé of justice 
to say that a court of equity cannot restrain systematic and methodieal out- 
rages lilje tlils by one man upon another's property rights. If a court of equity 
cannot restrain an attack like this upon a man's business, then the party is 
certainly remediless, because an action at law in niost cases would do no 
good, and ruin would be accouiplished before an adjudication would be 
reached." 

This case was heard on the nierits, and the rehef was granted in 
favor of the complainant in the form of a decree for a perpétuai in- 
junction. But it is évident, to bring a case within the doctrine so laid 
down, it should appear that the threatening- letters and circulars should 
be resorted to in bad faith, which is generally shown, as was in that 
case, by the complainant neglecting or refusing to bring suit. In the 
case at bar the complainant lias shown its good faith in bringing suit 
against the défendant, distinctly claiming a right of property in the 
fanciful désignation of "Featherbone" as a trade-mark, and charging 
the défendants with infringement. Complainant in its complaint is 
not claiming anything under the expired patents which the answer re- 
fers to, but makes claim generally to a right at ail times and forever 
to the exclusive use of this term as a trade-mark. It appears from 
the affidavits and briefs that the complainant lias several other patents 
issued since those of 1883 and 1885. But neitlier those nor the expired 
patents bave been introduced in évidence, as no évidence has been tak- 
cn in the case. Under thèse circumstances, how can the court upon the 
mère allégations of the answer and pétition, which is merely a répéti- 
tion of the allégations of the answer, restrain the complainant from 
doing what he has a right to do, provided the allégations of the bill are 
true that he has a property in the alleged trade-mark which the de- 
fendant is infringing ? 

The foUowing is a spécimen of the notices given, which clearly go 
no further than complainant had a right to do tnider its bill after suit 
was brought: 

"Warning against Unfair Compétition. 

"ïhree Oaks, Michigan, July 13th, igo,"?. 

"To the Trade: We désire to warn the trade against the purehase aud sale 
of 'Featherbone' products not made and sold by us. Au imitation and Inferior 
article is being offered to the trade- under our trade-mark and name 'Feather- 
bone' and in the dress of our goods and in imitation of them. 

"We bave brought suit against Landauer & Co., of Milvvaukee, for dealing 
iu thèse fraudulent imitations in unfair compétition with us, asking for au 
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injiinction against sucli pnictice on their part and for flve thousand dollars 
(ifô.OOO.OO) damages for their acts. 

"Tliis imitation article is made in infringement of our patents and trade- 
marks and in unfair and fraudulent imitation ol' our goods, and we give this 
publie notice so tliat tlie trude may underKtand our riglits, our position rela- 
tive tliereto and our intention to stop infringement and ail unfair compétition. 

'"■J'iie Warren Featlierbone Co." 

It seems clear enough, from an inspection of the circulars sent otit to 
customers by complainant, that the complainant lias kept fairly witliin 
the scope of its bill ; and so long as it does that no charge of bad 
faith or mahce or intent to injure is justly chargeable. If complain- 
ant's bill be true, it has an undoubted right to warn the public against 
the infringement of its trade-mark ; and that question should not be 
(letermined upon the mère allégations of the parties. It is easy enough 
to say that complainant has no trade-mark, or that, if it had, it expired 
with the expired patents in 1900 and 1903 ; but the proof on final 
hearing might show otherwise, and that the right to such trade-mark 
exists independent of such patents. The rule is well laid down in 
Adriance, Platt & Co. v. National Harrovv Co., 121 Fed. 827, 58 C. 
C. A. 163, by the Circuit Court of Appeals for the Second Circuit, as 
foUows : 

"Undoubtedly the owner of a patent is acting within bis rights in notif,ving 
infringers of his clainis, and threatening them with litigation if the,7 continue 
to disregavd them ; nor docs he transcend iii.s rights wiien. the infriuger bcing 
a manufacturer, he sends such notices to the numufacturer's customers, if 
he does so in good faitU, believiug his clainis to be valid, and in an honest ef- 
fort to protect them from invasion. When the manufacturer is finaucially re- 
sponsible, is accessible, and his infringoments readily provable, and when the 
jiatent owner is tinancially able, and is oiie who makes it his sole business to 
graut licenses, and is uuder a duty to his licensoes to prosecute extensive iu- 
fringers, the sending of such circulars to customers would scem to be merely 
a iireliminary or cumulative measure, and the bringiug of an infringement ac- 
tion the paraniount and imperatlve proceeding. As, ordinarily. the patent 
owner would be prompt and zealous to assert his claims, if he lialts and pur- 
jiosely procrastinates, and attempts to eiïect by threats and nianifestoes that 
v»-hich he can compel by the strong hand of t'iet law, a strong inference arises 
that he has not any real confidence in his pretensîons. This inference becomes 
irrésistible it he refuses to bring suit during a considérable period of time, 
wlieu the alleged infringement is open, notorious, and detlant, and so extensive 
as to tlireaten destruction to his alleged exclusive rights. The indicia of bad 
faith are per.suasive in the présent case. It is impossible to read the communi- 
cations warning the coniplalnant's customers against selling its harrows, with 
M-hk'h the défendant seems to bave tlooded the country, without being led to 
believe that tliey were inspired by a purpose to intimidate the complainant's 
customers, and coerce the comjdainant, b.y injuriug its business, into becoming 
a licensee of the défendant. In view of its failure to bring an infringement ac- 
tion, under the cir€umst^mces which made an action practically compulsory, 
Ihe défendant cannot shelter itself behind the theory that its circulars aud let- 
1ers were merely legitimate notices of its rights. We are satisfled that they 
were sent, not for the purposes of self-protection, but in exécution of the de- 
fendanfs threat to stop the complainant from building harrows by other means 
thau légal remédies." 

A similar rule has been declared in the Third Circuit in Farquhar 
Co. V. National Harrow Company, 102 Fed. 714, 42 C. C. A. GOO, 49 
h. R. A. 755. 

The pétition for an injunction is overruled. 

Judge SEAMAN authorizes a note of his concurrence in this opinion. 
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BRACKEN V. ROSENTHAL et al, 

(Circuit Court, N. D. Illinois, E. D. January 31, 1007.) 

No. 28,168. 

1. CoPYEiGirr— Infbingeiient— PiiOTOGEAPiis OF ScuirTaEE. 

A photograph of a copyriglited pièce ot sculpture is a "copy" tlieroof, 
wlthin the moaning of Kev. St. § 4952 [U. S. Oomp. St. 1001, p. 3100], 
and, if made without authority from tbe propriotor of tbe copyrigUt, is 
an infringement thereof. 

2. Equity— Pleading — Multifaeiousness. 

The objection ot multitariousuess is one addressed to tbe discrétion of 
tbe court, and is to be determined vvitb relereuce to tbe peculiarities of 
eacb particular case, upon considérations of practical conveuience to tbe 
court and tbe parties, and of the saving of tinie and expense. 

[Ed. Note. — For cases in point, sce Cent. Dig. vol. 19, Equity, § 340.] 

3. SaMB— CorYEIGUT^SuIT FOB INFRINGEMENT. 

A bill for infringement of copyrights of diiïerent pièces of sculj)ture 
will not be held denairrable for multifariousnoss where tbe jiarties and 
the gênerai metbod of alleged infringement are tbe sauie, and ospocially 
where it appears from tbe bill that ail of tbe acts of infringement wero 
committed pursuant to a common purpose by tbe défendants. 

[Ed, Note. — For cases in point, see Cent. Uig. vol. 19, Equity, §§ 341, 
344; vol. 38, Cent. Dig. Patents, § 518.i 

In Equity. On demurrer to bill. 

O'Shaughnessy & O'Shaughnessy, for complainant. 

Charles J. O'Connor, for défendant. 

KOHIvSAAT, Circuit Judge. This cause cornes before the court on 
demurrer to the amended bill to restrain infringement of four copy- 
rights on certain pièces of statuary in bas-relief. The only questions 
raised on demurrer which the court deems necessary to considcr are : 
(1) Whether a photograph or other picture of the statuary constitutes 
infringement thereof ; and (2) whether a bill seeking to restrain in- 
fringement of four différent copyrights, and also seeking to set aside 
a copyright of the défendants as having been obtained by fraud is 
multifarious. The first ground of demurrer is stated as foUows : 

"A pièce of sculpture protected by copyright as a worlc of the fine art is not 
infrinsed by a photographie or printed design which is in no seuse a bas- 
relief." 

The authorities cited by défendant do not sustain this ground of de- 
murrer. The case of Hanfstaengel v. Empire Palace, L. R. 189-4, 2 
Ch. 1, is an English case, arising under the English copyright act, the 
language of vi'hich differs from our copyright law. Moreover, this case 
might be considered an authority for complainant, for the court in that 
case declared an infringement to be "such reproductions as would com- 
pete in the markets with the original or with authorized copies of them." 
The other case cited by défendant was Champney v. Haag (C. C.) 121 
Fed. 944. This was a suit brought for infringement of a copyright of a 
painting by certain illustrations. It appeared that the illustrations were 
copied from a copyrighted photograph of the painting, and the court; 
.hûlds that, inasmuch as no attack was made on the photographer's copy- 
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right, it must at least be considered prima facie valid, and that the 
évidence showed clearly that tlie illustrations alleged to be infringe- 
ments of the painting, were copied frora the photograph, and not from 
the painting. 

Our statute (Revised Statutes U. S. § 4953 [U. S. Comp. St. 1901, p. 
3406]), gives to the author, designer, or proprietor of any statue, 
statuary and of models or designs intended to be perfected as works 
of the fine arts, the sole liberty, among other things, of "copying" and 
vending the same. The word "copying" is defined in Murray's New 
English Dictionary as follows : 

"To iiiake a copy of [a picture or other work of art] ; also to reproduce or 
represent [an object] in a picture or other work of art." 

This définition is fully sustained by the authorities quoted by the 
author, so that it seems clear that the word "copy" may be used to 
designate a picture of a pièce of statuary, without in any way strain- 
ing the well-established use of the word. It was held in the case of 
Falk V. Howell (C. C.) 37 Fed. 202, that a copyrighted photograph 
was infringed by a reproduction of a material part of it in relief on 
leather to be used as chair backs. If this is good law it should work 
both ways, and it would follow that a copyrighted chair back in relief 
would be infringed by a photograph of the chair back, and if a chair 
back in relief is infringed by a photograph, there seems to be no reason 
for not holding that a relief tablet or figure in bas-relief, is infringed by 
a photograph or other picture. 

To hold that a pièce of statuary may be infringed by a picture of the 
statuary seems in every way in accord with the reason and spirit of the 
law; for it bas been held that the copyright acts "secure to the author 
the original and natural rights, and it was said that the varions pro- 
visions of the law in relation to copyrights should hâve a libéral con- 
struction, in order to give effect to what may be considered the inhérent 
right of the author to bis own work." 7 Am. & Eng. Ency. of Law, 
5.53, citing Myers v. CaUaghan (C. C.) 10 B'ss. i39, 5 Fed. 726. 
The question is not whether the photograph contains artistic éléments 
of its own but whether it also contains any of the artistic ideas and 
conceptions expressed in the statuary. It is clear that the infringer 
of a copyrighted book cannot escape liability by mixing original matter 
of his own with the matter pirated, and it should be equally clear that a 
photographer of a pièce of copyrighted statuary cannot say that because 
his picture contains some of his own talent be is any the less an infringer 
of the ideas he bas taken from the statuarv. 

The second ground of demurrer is that the bill is multifarious in that 
separate and distinct causes of action are set out therein. The objection 
of multifariousness is one that addresses itself to the discrétion of the. 
court, and no rule can be laid down to govern every case. Courts apply 
the rule to avoid needless expense, complexity of the issues, prolixity,, 
delay, and annoyance, and where it is not apparent that any of thèse 
objects can be attained, the objection will not be sustained. This objec- 
tion is not looked upon with favor by the courts (14 Am. & Eng. Ency. 
of PI. & Pr. 314), and a suit "is not thrown out of court for this fàult 
except in a clear case" (Oney v. Ferguson, 41 W. Va. 568, 23 S. E. 710). 
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And it has aiso been. held that "a bill will not be dismîssed fôr this 
defect unless the court is so enibarrassed that it cannot administer the 
appropriate relief." Annin v. Annin, 24 N. J. Eq. 184. It was held in 
Stafford National Bank v. Sprague (C. C.) 8 Fed. 377, that a bill is net 
demurrable on the ground of niultifariousness when the joinder therein 
of two distinct matters prevents a needless multiplicity of suits, and 
neither inconveniences the défendants, nor causes them additional ex- 
pense. In the case of Harper v. Holman (C. C.) 84 l-'ed. 222, it was 
held that : 

"A bill seeking to rpstrain the irablication of a book, as infringlng In its 
titlo a trade-mark right, and in its text certain rights secured to tUom by foui- 
copyrights is not lûultifarious." 

The language of the court, in Jaros Hygienic Underwear Company 
V. Fleece Hygienic Underwear Company (C. C.) 60 Fed. 622, is quoted 
approvingly by the court in that case (Harper v. Holman) that the 
question "is to be determined with référence to the peculiarities of each 
particular case, upon considérations which are practical rather tlian 
theoretical in their nature," and the language of Mr. Justice Miller, in 
United States v. American Bell Téléphone Company, 128 U. S. 352, 
9 Sup. Ct. 90, 32 L. Ed. 450, that "the principle of niultifariousness is 
one very largely of convenience." It is not apparent in the case at bar 
what advantage can possibly accrue to either of the parties by requir- 
ing separate suits upon each of the copyrights. Theoretically each 
copyright is a separate and distinct matter, but the parties are the same, 
the gênerai method of alleged infringement is the same, and in ail 
probability the same witnesses will testify as to ail the alleged acts of 
infringement. Moreover, from the allégations of the bill it appears that 
thèse parties are combining and confederating to injure the complainant 
in her right of property in the four pièces of statuary involved in this 
suit, and, if this is true, the acts of one may fairly be considered the 
acts of ail. Expense, which seems to be one of the most important 
considérations in passing upon objections of this kind, will surely be 
less by one suit than by four suits. 

The demurrer, therefore, is overruled. 



WEST PUB. CO. V. EDWARD TITOMI'SOX CO. 
(Circuit Court, Ï3. D. New York. February 23, 190T.) 

Eqtjity — Evidence — CoMEELLiNQ Production of Documents bt Adverse 

Party. . 

The ordinary procédure in equity to compel an adverse party to product- 
documents is bv bill or cross-bill for discovery, on which the materiality 
of the documents as évidence may be determined, or by a subptena duces 
tecum, and the court will not order the production of documents upon mo- 
tion aîid an affldavit based solely on inforniatioh and belief as to the con- 
tents of the documents desired, and especially where the moving party has 
unduly delàyed making the application and the granting of it would in- 
terfère with the closing of the proofs within the time flxed by order of the 
court. 

Iiv Equity. On motion to require complainant to produce records. 
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William B. Haie, for complainant. 

Walter I^arge (Charles Porterfield, of counsel), for défendant. 

CHATFIELD, District Judge. This is an action to enjoin the 
alleged infringement of copyright. Both parties hâve been taking tes- 
timony before spécial examiners in several places. Upon a hearing 
before spécial examiner in the city of St. Paul, state of Minnesota, a 
witness employed as a shipping clerk for the complainant was ques- 
tioned as to his methods of shipment of the varions books published 
by the complainant. He testified that it was his custom, under in- 
structions, to ship the first two copies of each volume published to the 
Librarian of Congress at Washington, D. C. On cross-examination 
he testified that certain books, in the form of express receipt books, 
were kept, showing the delivery of the varions éditions by mail, ex- 
press, and messenger. The witness was thereupon asked if he could 
produce thèse books, and, discussion ensuing as to the possibility of 
bringing them ail into court the foUowing morning, he was asked 
if he could bring the books for the year 1893. This he testified that he 
thought he could do. The défendant thereupon notified the complain- 
ant that it would require it to produce upon the following morning, 
for the purpose of the further cross-examination of the witness then on 
the stand, ail the books and records described by him showing ship- 
ments during the year 1893. Complainant's counsel stated that they had 
received no notice to produce said books prior to this time. Thereupon 
the hearing was adjourned until the following morning. Upon the fol- 
lowing day the witness stated that he had not looked for the records, 
because the gênerai manager of the complainant company had in- 
structed him not to remove any of the office records from the ofifice. 
Nothing further was done (this examination having been held upon the 
21st day of June, 1904) until the llth day of January, 1907, when the 
défendant company served affidavits and a notice of motion, asking this 
court to compel the complainant to produce the shipment records, 
above referred to, and the shipping clerk, who had testified as to the 
records, for further cross-examination in the city of Brooklyn. Affi- 
davits in oppostion to the motion were submitted, and the question 
was considered, in view of the fact that the time of défendant to take 
testimony began June 11, 1905, and its time for the taking of testimony 
was to expire upon the Ist of February, 1907 ; that the défendant was 
to hâve until February loth, if necessary, to put in documentary évi- 
dence ; and that the complainant should then hâve not more than 
60 days in rebuttal, at which time the testimony was to be closed 
and the case set down by the court for argument. This distribution 
of time had been made by order of court, upon motion, some weeks 
previous to the making of the présent motion. Upon the argument 
of the motion it appeared that the production and examination of the 
books in question were desired, not for the purpose of prying into the 
business of the complainant corporation, but to investigate the shipping 
records, with a view to testing the accuracy of the shipping clerk's 
testimony that the first two copies of each volume had been mailed 
to the Librarian of Congress, to comply with the copyright law, before 
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the distribution or delivery of other copies of tîiat pafticular book to 
other parties. The defendant's motion papers allège, on information 
and belief, that an examination of the records would show that copies 
\yere furnished to other people, of many of said books, before the two 
copies required by the copyright law vvere placed in the mails, directed 
to the Librarian of Congress. There is nothing in the affidavits of the 
défendant on this motion showing knowledge that such alleged facts 
would appear from an examination of the books, and no source of in- 
formation or ground of belief is shown. 

This action is brought in equity. Section 734 of the Revised Statutcs, 
originating in the judiciary act of September 24, 1789 (1 Stat. 83, c. 
30 [U. S. Comp. St. 1901, p. 583]), provides for the production and 
examination of documents in actions at law, but in equity the chancery 
rules and procédure hâve been left unchanged by Congress ; and it 
must be assumed that Congress bas not considered it necessary to 
legislate with référence thereto. Bischofïsheim v. Brown (C. C.) 29 
Fed. 342. Many cases hâve been cited by both parties bearing upon the 
varions points involved in this motion, but in two of thèse cases the 
power and duties of a court are so exactly set forth that they are con- 
sidered sufficient to illustrate the application of the rule. The first of 
thèse cases is that of Bischoffsheim v. Brown, supra, which was brought 
in the Southern District of New York. Judge Wallace in his opinion 
; says : 

"This Is a motion on behalf of the défendants Seligman & Brown to eom- 
pel production by the plaintifC for inspection of boolcs, papers, and documents 
described in Exhlbit A, annexed to the uioving papers. The proofs in the cause 
are being talîen oraliy before an examiner, and certain witnesses for the plain- 
tiff bave testified that the papers and docunients are under the control of the 
plaintiiï. The papers specified in Exhibit A are not any particular boolv, docu- 
ment, or writing, but comprise ail or a great nuniber of several classes of pa- 
pers, some of which may possibly be fouud when examined to contain évidence 
' advantageous to the défendant in controverting tlie plaiutifC's case or support- 

■ ing their own case. The motion seems to bave been made and àas been argued 
upon the theory that eitiier party to a suit in equity may call upon his adver- 
sary to exhibit for inspection anything and everytliing in writing under the 
latter's control which may assist the party who makes the call. The case of 
Coit V. North Carollna Gold Anialgamating Co. (C. C.) 9 Fed. 577, is cited as 

'an authority in this direction. Notwitlistnnding this aiitliority, it must be 
held that such practice cannot be sanctioned." 

The court then goes on to speak of a bill or cross-bill for discovery 
of papers the existence of which the other party must admit or deny. 
Thereupon the production or examination may be ordered by the court, 

■ and the materiality of the évidence considered. "This is the ordinary 
and only practice to compel the production of documents except under 
spécial circumstances, as where deeds or other papers contested as 
false or forged are ordered to be brought into court for inspection." 

, Thç court then discusses section 734 of the Revised Statutes and the 
procédure in actions at law, and on the subject of a subpœna duces 
tecum uses the foUowing language: 

• "Parties to suits in equity as well as in suits at law are now compétent 

; witnesses In the courts of the United States by statute, and may now be 

examined at the Instance of their adversary. As a witness a party eau be 
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compelled by a subpœna duces tecnm to produce booki?, documeiits, and papers 
in his possession the same as any other witness. Mercbants' Nat. Bank v. 
State Bank, 3 Cliff. 201, Fed. Cas. No. 9,448." 

The court then decided that the évidence desired was not material, 
that none of the remédies were appHcable, and disposed of the cases 
upon tlie ground that the witnesses would not be compelled to produce 
thèse bocks, even if a motion could properly hâve been made therefor. 

The subséquent case illustrative of the principles above referred to 
is that of Kirkpatrick v. Pope Manufacturing Co. (C. C.) 61 Fed. 46, 
which was also a case in this circuit, in the district of Connecticut. 
The court there refers to the application of section 724, Rev. St., in a 
suit at law, and the povver of a court of chancery to compel the produc- 
tion of papers and records to show testimony material to some issue in 
the case, saying that such a motion "is addressed to the discrétion of the 
court, which is to be governed by the practice in such cases in chan- 
cery. Gregory v. Railroad Co. (C. C.) 10 Fed. 529. The authority 
should be exercised only in cases where the relief might hâve been 
had by a bill of discoverv, and as a substitute for that proceeding. 
Finch v. Rikeman, 2 Blatchf. 301, Fed. Cas. No. 4,788." The opinion 
then discusses the power and uses of a subpœna duces tecum, or a no- 
tice to produce. It is explained that a notice to produce can only lay 
the foundation for the introduction of secondary évidence if the papers 
are not brought into court. "That the process of subpœna duces tecum 
is a convenient, efficient, and proper method for bringing the paper 
into court is beyond dispute in this circuit." Edison Electric Light 
Co. v. U. S. Electric Lighting Co. (C. C.) 45 Fed. 59, and other cases 
there cited. The use of the subpœna and notice to produce, however, is 
limited by the opinion in the Kirkpatrick Case to suits in equity. In 
actions at law, section 724, Rev. St., is said to provide the correspond- 
ing remedy at law, and the court, considering that the use of a sub- 
pœ-na duces tecum or of a notice to produce would either be un- 
authorized or unsatisfactory in its results, granted the motion under 
section 724. 

Additional cases directly approving of thèse décisions and of the 
rules therein set forth are Clarke v. Eastern Building & Loan Ass'n 
(C. C.) 89 Fed. 779 ; Robbins v. Davis, 1 Blatchf. 238, Fed. Cas. No. 
11,880; Merchants' Nat. Bank v. State Nat. Bank, 3 Cliff. 201, Fed. 
Cas. No. 9,448 ; Paine v. Warren (C. C.) 33 Fed. 357 ; Edison Electric 
Light Co. V. United States Electric Lighting Co. (C. C.) 44 Fed. 294 ; 
Ryder v. Bateman (C. C.) 93 Fed. 31. And as to the power of a sub- 
pœna duces tecum and of a fédéral court of equity to compel the atten- 
dance of a witness in the district where testimony is being taken, when 
that district is not the one in which the suit is pending, see Johnson 
Steel Street-Rail Co. v. North Branch Steel Co. (C. C.) 48 Fed. 191 ; 
Northern Pac. Ry. Co. v. Keyes (C. C.) 91 Fed. 47. Upon the reason- 
ing shown by thèse cases, it appears to this court that a notice to pro- 
duce may not be satisfactory, in that secondary évidence of the con- 
tents of thèse books is plainly not at hand. A subpœna duces tecum 
will not run to the city of St. Paul from the Brooklvn court. Rev. St. § 
876 [U. S. Comp. St. 1901, p. 667]. It is admitted on this motion 
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that an application for such a subpœna would hâve to be made to the 
United States Circuit Court in the District of Minnesota. 

The proper remedy, if the moving party can sufficiently aver the ex- 
istence of the testimony which is sought for in order to show its ex- 
istence and materiahty, would seem to hâve been by a bill of discovery. 
The court is unwilling to order the production of the books in question 
upon an affidavit based solely upon information and belief as to the 
contents. It is especially unwillin:; to do anything that would bave the 
effect of preventing the closing of the taking of testimony and the 
submission of the case at the présent time, in view of the fact that this 
application was not made for a period oî 3}^ years, and not until after 
the final order had been entered directing the ''':)sing of the taking of 
testimony by both parties ; this order having been made upon a full 
argument by both sides as to their needs and desires. 

If the défendant can bring itself within the proper allégations of a 
bill of discovery, it would seem that this method was available, and 
should bave been taken when the défendant determined that it desired 
such an examination as is asked for by this motion. On January 11, 
1907, it may hâve been toc late to apply for such a bill, but for that 
reason, also, it seems that the court should not attempt to cure the delay 
by a method which is not approved by the décisions. 

The motion will be denied, without costs. 



MUERAY V. CHAMBERS. 

(Circuit Court, W. D. Pennsylvania. February 5, 1007.) 

No. 49. 

1. Courts — Jueisdiction or Fedkbal Courts — Action by Receivek of Nation- 

al Bank. 

An action by a receiver of a national banlc to recover assets is one by 
an officer of the United States suing under avitliority of an art of Congress, 
witliin Rev. St. § 629, cl. 3 [U. S. Comp. St. 1901, p. 503], of whicb a Cir- 
cuit Court of the United States bas jurisdiction without regard to the 
amount involved or the citizenship of the parties. 

2. ÇosTS— Amount or Recoveby— Action et Receiver of National Bank. 

Au action by a receiver of a national bank to recover assets is not with- 
in Rev. St. § 968 [U. S. Comp. St. 1901, p. 702], denying costs to a plaintiff 
who recovers less than Ç500. 

On Rule to Show Cause Why Judgment Should Not be Entered 
Without Costs. 

George L. Roberts, for the rule. 
W. A. Griffith, opposed. 

ARCHBALD, District Judge. This is a suit by the receiver of a 
national bank to recover certain of its assets, in which a verdict was 
rendered for $59.29, ail but a fraction of the amount claimed. The 
défendant asks to bave judgment confined to the sum recovered without 
costs ; but there is no ground for any such restriction. The idea seems 
to be that the court had no jurisdiction, but that is not the case. 
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And, if it were so, the court would hâve to dismiss the case and not sim- 
ply deny the right to costs. Jurisdiction, however, is clear. A receiver 
of a national bank is an officer of tlie government within the meaning o£ 
the statutes. Gibson v. Peters, 150 U. S. 342, 14 Sup. Ct. 134, 37 I^. 
Ed. 1104. And, in an action to recover the assets of the bank, he 
sues under authority of the acts of Congress and the courts of the 
United States are given express jurisdiction. Rev. St. §- 633, cl. 3 
[U. S. Comp. St. 1901, p. 503]. This is also without regard to the 
amount involved or the citizenship of the parties. Armstrong v. 
Ettlesohn (C. C.) 36 Fed. 209. And it is not affected by Act March 3, 
1875, c. 137, 18 Stat. 470, as amended bv Act March 3, 1887, c. 373, 
24 Stat. 552 [U. S. Comp. St. 1901, p. 503]. Armstrong v. Trautman 
(C. C.) 36 Fed. 275; McConville v. Gilmour (C. C.) 36 Fed. 277, 1 
L. R. A. 498 ; Guarantee Co. v. Hanway, 104 Fed. 369, 44 C. C. A. 
312. This has been too many times decided to hâve the question 
raised again ; and it is settled for this court, if not otherwise, by Yardley 
V. Dickson (C. C.) 47 Fed. 835, and Fisher v. Yoder (C. C.) 53 Fed. 
565. 

Nor is the case within section 968 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 702], denying costs when less than $500 is recov- 
ered; this in terms only applying where jurisdiction dépends on the 
amount in controversy. 

The State law on the subject of costs, which seems somehow to be 
relied on, has nothing to do with the question. 

The rule is discharged, and judgment directed to be entered on the 
verdict, with costs. 



M. J. DALTON CO. v. UNITED STATES. 

.Circuit Court, B}. D. Pennsylvania. February 15. 1907.) 

No. 16. 

OtrsTOMS DuTiES— Importations fbom Cuba— Time of Takino Effect ot 
Teeaty. 

The treaty between Cuba and the United States, signed Deeember 11, 
1902, did not go into effet-t until Deeember 27, 1903, the date proclalmed 
by the Président, and imports from Cuba entered prior to that date were 
not entitled to the 20 per cent, réduction provided for therein from the 
duties imposed by TariS Act July 24, 1897, c 11, 30 Stat 151 [U. S. Comp. 
St. 1901, p. 1626]. 

Appeal from Décision of Board of General Appraisers. 

Hatch, Keener & Clute, for appellant. 

Wm. M. Stewart, Jr., and J. W. Thompson, for the United States. 

HOLLAND, District Judge. In this case the importation from Cuba 
was entered for consumption at the port of Philadelphia between April 
10, 1903, and Deeember 17, 1903. The appellant claimed a réduction 
in duties of 20 per cent, because of the fact that thèse goods had been 
imported from Cuba, but the board held that they were not entitled to 
this réduction on the ground that the Cuban treaty did not take eflfect 
tintil Deeember 17, 1903, when it was proclaimed by the Président, 
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thxis overnilingf tht împorters' daim that it went into effect Aprîl 10, 
1903, the tenth day after ratifications were exchanged. The Suprême 
Court has, however, recently decided that the treaty went into effect 
December 27, 1903. The Dalton Company is therefore not entitled to 
the réduction claimed. U. S. v. American Refining Co., 202 U. S. 
5(;3, 26 Sup. et. 717, 50 h- Ed. 1149 ; Franklin Sugar Refining Co. V. 
U. S.. 202 U. S. 580, 26 Sup. Ct. 720, 50 h. Ed. 1153. 
The appeal is therefore dismissed. 



UNITED STATES y. M. J. DALTON CO. 

(Circuit Court, B. D. Pennsylvanla. February 15, 1907.) 

No. 12. 

CtrsTOAfs Dttties— Impoktatioks teom Cuba— Time of Takino Effect OI 
Tkkatt. 

The treaty between Cuba «nd the United States, signed December 11, 
1002, did not go into effect until December 27, 1903, tbe date proclaimed by 
the Président, and imports from Cnba entered prior to that date were 
not entitled to the 20 per cent, réduction provided for tberein from the 
duties imposed by Tariff Act July 24, 1897, c. 11, 30 Stat. 131 [U. S. Comp. 
St. 1901, p. 102(5]. 

Appeal from Décision of Board of General Appraisers. 

William M. Stewart, Jr., and J. W. Thompson, for the United States. 
Hatch, Keener & Clute, for appellee. 

HOLLAND, District Judge. The importation of the goods involved 
in this case arrived at Philadelphia on December 18, 1903, one day 
after the Président issued his proclamation putting into effect the 
treaty between the United States and Cuba. The importers claimed a 
réduction in duties of 20 per cent., and the Board of General Apprais- 
ers, in their décision rendered March 25, 1905, held that the Daîton 
Company was entitled to this réduction, on the ground that the Prési- 
dent did not hâve the power to postpone the opération of the treaty 
until December 27, 1903. From this ruling the collector appealed to 
this court. The Suprême Court has held in the case of U. S. v. Ameri- 
can Refining Co., 202 U. S. 563, 26 Sup. Ct. 717, 50 L. Ed. 1149, and 
in Franklin Sugar Refining Co. v. U. S., 202 U. S. 580, 26 Sup. Ct. 
720, 50 L. Ed. 1153, that" the treaty went into effect December 27, 
1903. 

So that the appeal in this case must be sustained; and it is so 
ordered. 
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BRUN et al. v. MANN. 

(Circuit Court of Appeals, Ejghth Circuit. November 7, 1906.) 

No. 2,306. 

1. Courts— FEDERAL Courts— Jurisdiction in Administration of Estâtes or 
, Deoeased Peksons — Facxs— Décision. 

A decree of a fédéral court had been allowed as the only claim against 
the estate of a deceased persoii lu tlie couuty court of a state in \yiiich 
administration was pending. The only property of that estute consisicd 
of certain iands and water rights appurtenant. Tlie statutes of tlie state 
Imposed tlie duty upon the adniinistratrix to institute a proceeding either 
in the county court or in the district court of the state to sell the uiiex- 
einpt real property to' pay dehts. She clainied that the real estate was 
exempt, and refused to commence the proceeding. 

UeM, the fédéral court in which the decree was rendered had jurisdic- 
tion to entertain a suit commenced by the complainant In that decree and 
to render a decree for the sale of the 1,'ind notwitlistanding the pendency 
of the administration in the county court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1.3, Courts, § 801.] 

2. Same— Jurisdiction to Enforce Theie Judgments and Decrees Plenary. 

The jurisdiction is confcrred by the Constitution and laws of the United 
States, and the duty, whicii thoy nia.v not renouuce, is imijosed upon the 
national courts to enforce their judgiucnts and decrees and to décide by 
their o-vn indopendent judgment evcry controversy which conditions their 
complète exécution. 

This power may not be lawfully dcstroycd, limited, or diminishcd b.v 
the législation of the states or the décisions of tbeir courts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts. §§ 700, 796, 
801.1 

3. Same — Dépendent Suit — N.ature — Purpose — ]Maintainable Without Di- 

VERSITY OF CiïIZENSHIP OR FEDERAL Qi;i;STION. 

A suit in eijiiity dépendent uj)on a fornier action of which the national 
court had jurisdiction may be mahitained without diversity of citizenship 
or a fédéral question (1) to aid. enjoin, or regnlate tho original suit; (2) 
to restrain, avoid. explain, or enforce tbe judgment or decree therein ; or 
fôi to enforce. or obtain an adjudication of liens upon or claims to prop- 
erty in thé custody of the court in the original case. 

4. Same— .Tueisdiction of Controversies Arising During Administration, 

BUT Not of tue Administration of Estâtes as Sucii. 

The national courts bave jurisdiction of controversies arising during 
the pendency of the administration of estâtes of deceased persons in the 
state courts which condition tlie enforecment of their judgments or decrees 
or the rights of aliens, citizens of other states, and other parties who might 
invoke their action and their adjudications if the controversies arose 
otherwise, and their décisions and decrees prevail over the statutes of the 
states and the décisions of their courts. 

But the fédéral courts hâve no jurisdiction of the administration of 
the estâtes of deceased persons as such. 
B. Same— .Tueisdiction as Extensive as That of State Courts of General 
Jurisdiction. 

Rights created and remédies provided by the statutes of the states to 
be pursued in the state courts of gênerai jurisdiction may be enforced and 
administered in the national courts either at law, in equity or lu ad- 
miralty, as the nature of the rights and remédies may require. As the 
state statutes conferred jurisdiction on tbe district court of the state to de- 
cree a sale of real estate during administration, the fédéral court had lil£e 
jurisdiction in a proper case. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 972- 
976.1 

151 F.— 10 
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G. Same— CouNTT CouETs— Sale of Land. 

The gênerai rule is that the court which first acqulres jurlsdiction of 
spécifie property in a suit or proceeâing to enforce a lien upon it or to sub- 
ject it to sale wlierein it may be necessary to take possession or dominion 
of it may retain the exclusive légal custody of it untll the suit is at an end 
or until ample time for its termination has elapsed. 

But the légal custody and jurisdiction of this land by the county court 
was limited by the grant of jurisdiction to the district court and to the 
fédéral court to sell it duriug administration. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 1345, 
1410.] 

7. Actions — Capacity to Sue — Oonstititent or Cestui Que Teust Has, 

When Leoal Représentative or Trustée Refuses. 

A constituent or cestui que trust may sue and make his représentative or 
trustée a défendant when the latter refuses, after reasonable demaiid, to 
commence a suit or take a proceeding which it is his duty to institute for 
the benefit of the former. 

8. Courts — irEDERAL Courts — Equitable Jurisdiction — Absence op Adé- 

quate Rembdy AT Law. 

It is an absence of an adéquate reniedy at law in the national courts 
only that conditions their jurisdiction in equity. Such a remedy in the 
State courts is immaterial. 

9. Equity— Lâches— XoNE When Analogous Action at Law Not Barred 

and No UnUSUAL ClRCUilSTANCES. 

The doctrine of lâches is an équitable principle which is invoked to 
promote, but never to defeat, justice. It has no function where the 
analogous action at law is not barred and no unusual conditions invoke 
its application. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §§ 191-19G,J 

10. Statutes- Construction- WoEDS and Phrases have Theik Common Sig- 

NIFICANCE — No ROOM FOR CONSTRUCTION WhEN PUAIN. 

Words and phrases should receive their common, ordinary signlficanee 
unless it clearly appears that they were used in some other sensé. Plain 
statutes raise a eonclusive presumption that the législative body intended 
what it expressed, and they may not be repealed or modifled by construc- 
tion. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 44, Statutes, §§ 2f!G, 
2G7.] 

11. Public Lands — Homesteads— Exemptions— "Debt Contbacted" does Not 

EXEMPrr FBOM EVERY "LlABILITY INCUREED" EOR TOETS. 

The exemption of lands acqulred under the homestead laws and the 
timber culture laws (2 TJ. S. Conip. St. 1901, pp. 1534, 1535 ; Act June 14, 
1878, e. 190, § 4, 20 Stat. 113, 114 ; 2 TJ. S. Oomp. St. 1901, p. 1398, § 2296; 
Act May 20, 1862, c. 75, § 4, 12 Stat. 393) from any "debt contracted" pre- 
vious to their acquisition, does not exempt them from liabillties for the 
torts of the entrymen previously perpetrated. 

12. Courts— Conflicting .Tubisdiction— Jurisdiction op Res— Payment op 
Claim— Duty to Détermine Adverse Olaims— Subséquent Proceedings 
in Othbe Couets. 

When, in a suit In equity for the sale of property to eatlsfy the claim 
of the complainant, a court acqulres jurisdiction of the property and of 
the parties, subséquent proceedings by any of the parties in other courts, 
without leave of the court which first acquired jurisdiction, are inefCectual 
to establish claims to the property or its proceeds adverse to those of the 
complainant. But the duty is imposed upon the court which first acqulres 
such jurisdiction to hear and détermine such adverse claims when season- 
ably presented to it. 
(Syllabus by the Court.) 
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Appeal from the Circuit Court of tiie United States for the District 
of Colorado. 

On October 11, 1901, the complainant, Mann, exlilbited his bill in the court 
below against Kate K. Brun, the widow and the adniinistratrix with the wiU 
annexed of the estate of Tillett, and against Kate E. Brun, and Jessie W'alce- 
man, legatees under Tiilett's will, to subject two tracts of land one of which 
had beeu patented to Tiliett in 1892 under the timber culture laws of the United 
States (U. S. Comp. St. 1901, pp. lôH4, ]535; Act June 14, 1878, c. 190, § 4, 20 
Stat. 133, 114) and had been devised by him to Jessie Wal^enian, and the other 
of which had beeu patented to Tillett in December, 1892, under the homestead 
laws of the Unftsd States (2 U. S. Comp. St. 1901. p. 1398. § 229(!; Act May 
20, 1862, c. 75, § 4, 12 Stat. 393) and had been devised by him to Kate E. Brun, 
to the payment of a judgment which had been rendered in favor of the com- 
plainant and against the administratrix and the estate of Tillett in the court 
below for .S19,718.r)6 on April 1, 1899. The défendants challenged the right of 
the ccniplainant to the relief he sought by demurrers and by answers, and the 
défendant Brun sought affirmative relief by a cross-bill. But the court granted 
a deeree for the sale of the land to satisfy the judgment, and refused relief 
to the défendants. This deeree is questioned by the appeal. 

The jurisdiction of tlie court below to entertain the suit, its jin-isdiction to 
order a snle of the real estate pending administration in the couiity court of 
the State, the equity of the bill, and the refusai of the court to graut affirma- 
tive relief to Brun, are challenged by the assignments of error. An acquaint- 
ance with the essential facts which condition the issues thus presented is in- 
dispensable to a correct understandivig of their discussion and décision. On 
January 3, 1885, Mann, who was thon a résident and citizen of tlie state of 
Nevada, recovered a .l'udgment against Tillet. a citizen and résident of Colo- 
rado, and against one Bloomfield. in the court below for if30..")9], for carrying 
away and converting the catt'e of the jilaintiff to the défendants' use On Sep- 
tember 13, 1892, in considération of a eonveyauce of a pièce of prairie land 
worth about $1.700, made by Bloomfield. Mann satisfied one half of the judg- 
ment and released Bloomfield from ail liability on account of the juflgment, but 
expressly reserved his claim against Tillett for the payment of the other 
half. In the latter part of 1892 the two tracts of land in controversy were 
patented to Tiliett. On March 18, 189(i. Tillett died testate, but left no prop- 
erty except the lands in controversy and a small amount of nioney whicli was 
exhausted in the payment of the expenses of his last sickness and of his 
funeral. His will was proved in the couuty court of Prowers eount?, in the 
state of Colorado, which, under the laws of that state, had jurisdiction of the 
probate of wills and of the administration of estâtes, and one Thompsoti, the ex- 
ecutor, qualified as such ; but he died on Apri! 29, 1897. and Kate E. Tillett, 
the widow, who subsequently by marriage became Kate E. Brun, was ap- 
pointed and qualified as administratrix with the will annexed. On Januaiy 24, 
1897, Mann fîled in the couuty court his claim against the estate of Tillett for 
the amount of his judgment and interest. Kate E. Tillett shortly after her ap- 
pointment as administratrix exhibited her bill in the court below to procure 
a deeree of discharge and satisfaction of Mann's judgment, and he flled a 
cross-bill in that suit, wherein he i^rayed for a revivor of his judgment. That 
suit resulted in a deeree rendered about April, 1899, to the effect that Mann's 
judgment was revived against the administratrix and against the estate of Til- 
lett for the sum of $19,718.56 to be paid in due course of administration, and 
that a copy of the deeree should be certified to the couuty court of Prowers 
county for allowanee, classification, and payment. The adniinistratrix ap- 
pealed, and this deeree was aflirmed by this court on October 15, 1900. Tillett 
V. Mann, 43 0. C. A. 017, 104 Fed. 421. In April, 1899, the claim of Mann for 
this $19,718.50, based on the judgment of revivor, was filed in and allowed by 
the county court of Prowers county as a claim against the estate. No other 
claim was presented or allowed, and the adniinistratrix presented no pétition 
and took no action to apply the lands of the estate to the payment of Mann's 
claim. Thereupon, on Septeaiber 21, 1901. he made a written demand of her as 
administratrix that she shc/uld tle a pétition in corrt and proceed to secui'e a 
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sale of'tlie land to pay hîs claïm, and she refused to do so. Mann then, on 
October 11, 1901, exliibited his bill in the court below and commenced this 
suit. At the tinie of its commencement Kate 15. Brun liad made no claim for 
expeilses of administration or for a widow's allowance, aitiiough Tillett had 
been dead for more than flve years and sbe had been administratrix more tlian 
four years, and the only claim apvitist the estate in the county court was that 
of the complalnant. Aftor the suit was commenced, and on October 3, 1902, 
Kate E. Brun resi.aned as administratrix and the county court allowed her 
$1,128.60, for her cxpenses as such. In November, 1002, she applied to the 
county court for tlie appointment of appraisers to estimate and set-oS" to ber a 
widow's allowance. The court appointed such appraisers, who, witlicut notice 
to Mann, reported her allowance to be $2,085. She then gave notice to Manu 
that she intended to apply to the county court for an approval of that allow- 
ance, and the court below, upon application, enjoined her trom proccwling fur- 
ther upon that course. In June, lOOJi, slie made application to the court below 
for leave to tile a supplemental cross-bill, in svhicli she set forth her claim to a 
widow's allowance and a claim for an allowance for expenses and services as 
administratrix, and the court denied her application. A tinal heariug was had 
in this suit, and on aiay 9, lOOô, tlie final decree was rendered. 

A. C. Phelps, for appellants. 

R. T. McNeal (E. T. Wells, on the brief\ for appellee. 
Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Jtidge. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The real controversy between the parties to tliis suit is whether or 
not the lands patented to Tillett in 1892 are exempt from liability to 
pay the judgment in favor of Mann, which is founded on Tdlett's 
wrongful taking and conversion of the plaintiff's cattle in 1881. The 
acts of Congress under which Tillett secured the lands provide that no 
land acquired thereunder shall be liable for the satisfaction of any 
"debt contracted prior to the issuance" in the one case of the patent (2 
U. S. Comp. St. 1901, p. 1398, § 2296; Act May 20, 1862, c. 75, § 4, 12 
Stat. 393), and in the other of the final certificate thereunder (2 U. S. 
Comp. St. 1901, pp. 1534, 1535 ; Act June 14, 1878, c. 190, § 4, 20 Stat. 
113, 114). The complainant insists that his claim is not a debt con- 
tracted by Tillett, but that it is a liability incurred by him for a wrong, 
and hence that the land is not exempt from the payment of his claim. 
The défendants challenge this contention and claim the exemption of 
the lands and the water rights appertaining thereto. If this issue be 
decided in favor of the complainant, he will be entitled to a sale of the 
lands, and, if it be determined in favor of the défendants, the lands are 
free from the complainant's claim. This controversy did not arise until 
the judgment of revivor had been rendered and the amount of that 
judgment had been allowed as a claim against the estate of Tillett and 
it had been classified by the county court of Prowers county for pay- 
ment in the month of April, 1899. Upon the proof and allowance of 
this, the only claim, against the estate, the duty devolved upon the ad- 
ministratrix under the statutes of Colorado (2 Mills' Ann. St. §§ 4751, 
4770, 4778) to institute and conduct a proceeding in the nature of a 
suit in equity either in the county court or in the district court of 
Prowers county, in accordance with the practice of courts of chancery, 
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to subject thèse lands to a sale, and to apply their proceeds to the sat- 
isfaction of the daim of Mann. From April, 1899, when this duty was 
iniposed upon her, until September, 1901, the administratrix neglected 
!t, and then in reply to a written demand she refused to commence the 
suit, and the complainant pleaded thèse and other facts in his bill and 
besought the court below to subject thèse lands to a sale. The court 
granted a decree for the relief he sought. 

Counsel for the appellants assail this decree on the grounds (1) 
that the court below had no jurisdiction of the proceeding because it 
is a suit to enforce the judgment of the state court and there is no di- 
versity of citizenship or fédéral question, and because the complainant 
had an adéquate remedy at law by a procédure in the county court; 
(2) that the suit is barred by lâches ; (3) that the lands are exempt from 
liability for the claim of the appellee; (4) that the fédéral court has 
no jurisdiction to sell the lands because the administration of the es- 
tate is still pending and the lands and the water rights appertaining 
thereto are in the légal custody of the county court; and (5) that the 
court below erred in its treatment of the claim of Brun for a widow's 
allowance and for expenses of administration. 

Diversity of citizenship and the amount in controversy conferred 
jurisdiction upon the United States Circuit Court to render the original 
judgment against Tillett for his wrongful seizure and conversion of 
the cattle. Plenary power to enforce this judgment and to détermine 
every controversy between the parties thereto and their successors in 
interest which conditioned that enforcement inhered in, and was a nec- 
essary part of, this jurisdiction. No state législation may take away 
from the national courts the power to enforce their adjudications, be- 
cause that power is derived from the suprême law of the land, from the 
Constitution and the statutes of the United States. "The courts of the 
United States are bound to proceed to judgment and to afford redress 
to suitors before them in every case to which their jurisdiction extends. 
They cannot abdicate their authority or duty in any case in favor of 
another jurisdiction." Chicot County y. Sherwood, 148 U. S. 529, 
533, 534, 13 Sup. Ct. 695, 37 L. Ed. 546; Barber Asphalt Pav. Co. v. 
Morris, 66 C. C. A. 55, 59, 60, 132 Fed. 945, 949, 950, 67 L. R. A. 761 ; 
Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433, 434 [U. S. Comp. St. 
1901, p. 508] ; Davis v. Cray, 16 Wall. 203, 231, 21 L. Ed. 447; Ex 
parte McNiel, 13 Wall. 236, 20 L. Ed. 624 ; Cowley v. Railroad Co., 
159 U. S. 569, 583, 16 Sup. Ct. 127, 40 L. Ed. 263 ; Cummings v. Bank, 
101 U. S. 153, 157, 25 L. Ed. 903 ; Gaines v. Fuentes, 92 U. S. 10, 20, 
23 L. Ed. 524; Railway Co. v. Whitton, 13 Wall. 270, 278, 287, 20 L. 
Ed. 571 ; Broderick's Will, 21 Wall. 503, 520, 22 L. Ed. 599 ; Gormley 
V. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 33 L. Ed. 909 ; Darragh 
v. H. Wetter Mfg. Co., 78 Fed. 7, 14, 23 C. C. A. 609, 616 ; Richardson 
V. Green, 9 C. C. A. 565, 571, 578, 61 Fed. 423, 429, 435 ; National 
Surety Co. v. State Bank oî Humboldt, 120 Fed. 593, 56 C. C. A. 657 ;i 
Sawyer v. White, 123 Fed. 223, 227, 58 C. C. A. 587, 591, The only 
limit upon this power of the national courts to exécute their judg- 
ments and decrees is that they may not seize or take from another 
court property in its exclusive légal custody. Williams v. Benedict, 

1 61 L. R. A. 394. 
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8 How. 107, 12 L. Ed. 1007; Yonley v. Lavender, 21 Wall. 276, 22 
L. Ed. 536 ; Preeman V. Howe, 24 How. 450, 16 L. Ed. 749. 

When, therefore, the controversy over the exemption of thèse lands 
arose and conditioned the exécution of that portion of this judgment 
which had been revived and the complainant invoked the jurisdiction 
of the court which rendered it, the power was conferred and the duty 
which it might not lawfuUy renounce was imposed upon that court to 
hear and décide by its own independent judgment the question thus pre- 
sented. 

Nor was the right of the complainant to invoke this jurisdiction 
conditioned by the existence of a fédéral question or of diversity of 
citizenship or of the amount in controversy. A bill in equity dé- 
pendent upon a former action of which the fédéral court had juris- 
diction may be maintained in the absence of either of thèse attri- 
butes (1) to aid, enjoin, or regulate the original suit; (2) to restrain, 
avoid, explain, or enforce the judgment or decree therein; or (3) to 
enforce or obtain an adjudication of liens upon, or claims to property 
in the custody of the court in the original suit. Such a dépendent 
suit is but a continuation in a court of equity of the original suit, to 
the end that more complète justice mav be done. Campbell v. Golden 
Cyc. Min. Co., 141 Fed. 610, 613, 73 C. C. A. 260 ; Guardian Trust 
Co. V. Kansas City Southern Railway Company (C. C. A., 8th Circuit) 
146 Fed. 337; Dewey v. West Fairmount Gas Coal Co., 123 U. S. 
329, 8 Sup. Ct. 148, 31 L. Ed. 179 ; Minnesota Co. v. St. Paul Co., 
i Wall. 609, 17 L. Ed. 886; Logan v. Patrick, 5 Cranch, 288, 3 L. 
Ed. 103 ; Dunn v. Clarke, 8 Pet. 1, 8 L. Ed. 845 ; Cortes v. Thannhauser 
(C. C.) 9 Fed. 226 ; Johnson v. Christian, 125 U. S. 642, 8 Sup. Ct. 
989, 31 L. Ed. 820 ; Aldrich v. Campbell, 97 Fed. 663, 38 C. C. A.. 
347 ; Wehrman v. Conklitl, 155 U. S. 314, 15 Sup. Ct. 129, 39 L. Ed. 
167. This is a suit to enforce the exécution of the judgment of revivor 
rendered in the fédéral court. It is not, as counsel claim, a proceeding 
to enforce the allowance or the judgment of allowance of the complain- 
ant's claim in the county court. That allowance was complète in itself 
and functus officio when made. It adjudged no recovery by the com- 
plainant, no sale for his benefit, no further relief. The judgment of 
revivor in the fédéral court granted to the complainant the right to 
recover $19,718.56 of the estate of Tillett, and this suit was instituted 
to enforce that right and to détermine the controversy over the exemp- 
tion of the lands which conditions it. It has every élément of a dépend- 
ent suit in equity in the fédéral courts. 

Did the pendency of the administration of the estate in the county 
court and the fact that the statutes of Colorado empowered the ad- 
ministratrix to conduct the proceeding for the sale of the lands in 
the county court or in the district court of the state deprive the 
fédéral court of jurisdiction of this suit and of the controversy it pre- 
sented? A fédéral court has no jurisdiction of, and no power to draw 
to itself, the administration of an estate as such, but it has plenary 
authority over every controversy in such an administration which 
involves the enforcement of its judgments, and over every other 
controversy therein of which jurisdiction is conferred upon it by the 
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acts of Congress. Its adjudications of thèse issues prevail over the 
statutes of the states and the décisions of its courts. Otherwise the 
judgments and décisions of the fédéral courts would be subject to nul- 
lification by the rulings of state courts and the acts of state Légis- 
latures. Foreign creditors may establish their debts in the courts of the 
United States, and the adjudications of those courts prevail notwith- 
standing the fact that the laws of the states limit the right to prove 
such demands to proceedings in the probate courts of the states where 
the administrations are pending. Union Bank of Tennessee v. Jolly's 
Adm'rs, 18 liow. 503, 15 L. Ed. 473 ; Lawrence v. Nelson, 143 U. S. 
215, 13 Sup. Ct. 440, 36 L- Ed. 130; Suydam v. Broadnax, 14 Pet. 
67, 74, 10 L. Ed. 357 ; Borer v. Chapman, 119 U. S. 587, 588, 589, 
7 Sup. Ct. 342, 30 L. Ed. 533 ; Pavne v. Flook, 7 Wall. 425, 430, 19 
L. Ed. 260; Arrowsniith v. Gleason, 129 U. S. 86, 98, 9 Sup. Ct. 
237, 33 L. Ed. 630; Johnson v. Waters, 111 U. S. 640, 667, 4 Sup. Ct. 
619, 28 L. Ed. 547 ; Hayes v. Pratt, 147 U. S. 557, 570, 13 Sup. Ct. 503, 
37 L. Ed. 279 ; Security Trust Co. v. Black River National Bank, 187 
U. S. 211, 227, 33 Sup. Ct. 53, 47 L. Ed. 147. Foreign distributees 
inay establish and cnforce by decrees in the fédéral courts their rights 
in the estâtes of deceased persons during the pendency of administra- 
tion in the courts of the states. Byers v. McAuley, 149 U. S. 610, 
618, 620, 621, 622, 13 Sup. Ct. 906, 37 L. Ed. 867. And, where the 
courts of gênerai jurisdiction of a state are empowered by its statutes 
to détermine the validity of wills, the fédéral courts hâve like juris- 
diction in cases in which the necessary diversity of citizenship and 
amount in controversy or other jurisdictional facts exist. Gaines v, 
Fuentes, 92 U. S. 10, 30, 23 L. Ed. 524 ; Richardson v. Green, 9 C. 
C. A. 565, 571, 578, 61 Fed. 423, 439, 435 ; Ellis v. Davis, 109 U. S. 
485, 497. 3 Sup. Ct. 337, 37 L. Ed. 1006 ; Sawyer v. White, 133 Fed. 
233, 227, 58 C. C. A. 587, 591. The exclusive grant of jurisdiction of 
estâtes of deceased persons to the county courts by the statutes of the 
state of Colorado, therefore, did not deprive the fédéral court of juris- 
diction of this suit or of the controversy it involves. 

Not only this, but the fédéral court sitting in equity has jurisdiction 
by virtue of the statutes of Colorado themselves to entertain a suit 
in equity to subject the real estate of this décèdent to the payment 
of the claim allowed against his estate pending the administration 
in the county court. The district court of that state is a court of 
gênerai original jurisdiction. The jurisdiction of the county court is 
limited tothe probate of wills, the administration of the estâtes of de- 
cedents, and other specified subjects. The statutes of Colorado pro- 
vide that, when the personal property of an estate is insuffiicient to 
pay the claims allowed against it, the administrator shall présent to the 
county court, or to the district court, a pétition for the sale of the 
real estate of the décèdent to which the widow or husband and the 
heirs at law, and, if any of the real estate be devised, the devisees shall 
be défendants (Mills' Ann. St. § 4751) ; that a summons shall issue 
upon the pétition and shall be served upon the défendants (sections 
4752, 4753, 4754, 4755, 4756, 4757); that the form of the proceeding 
shall conform to the proceedings in courts of chancery and there shall 
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be no trial by jury (section 4758) ; that any person interested in the 
estate as creditor or otherwise and not made défendant may appear and 
answer to the pétition (section 4760); that the court may render a 
decree for the sale of the land (sections 4761-4765), and may receive 
and approve a report of the sale and direct a conveyance (sections 
4766-4769). Thus jurisdiction is conferred upon courts of gênerai 
jurisdiction of the state of Colorado to entertain suits in châncery for, 
and to decree sales of, the real estate of decedents while administration 
is pending in the county courts. But "a party by going into a national 
court does not lose any right or appropriate remedy of which he 
might bave availed himself in the state courts of the same locality." 
Davis V. Gray, 16 Wall. 203, 231, 21 L. Ed. 447. Rights created and 
remédies provided by the statutes of the states to be pursued in the 
state courts of gênerai jurisdiction may be enforced and administered 
in the national courts either at law, in equity, or in admiralty as the na- 
ture of the rights and remédies may require. Darragh v. H. Wetter 
Mfg. Co., 23 C. C. A. 609, 615, 616, 78 Fed. 7, 13, 14; National Surety 
Co. V. State Bank, 56 C. C. A. 657, 666, 120 Fed. 593, 612 f Cummings 
V. Bank, 101 U. S. 153. 157, 25 L. Ed. 903 ; Broderick's Will, 21 Wall. 
503, 520, 22 L. Ed. 599 ; Gormley v. Clark, 134 U. S. 338, 348, 10 Sup. 
Ct. 554, 33 E. Ed. 909 ; Cowley v. Railrcad Co., 159 U. S. 569, 582, IG 
Sup. Ct. 127, 40 L. Ed. 263. 'The fédéral court sitting in equity had 
as complète jurisdiction to entertain a suit and to render a decree in an 
appropriate case for the sale of the real estate of this estate to satisfy 
a judgment which it rendered against the deceased in his lifetime, or 
a just claira of a foreign creditor as was conferred upoii tlie district 
court of the state. 

And hère, too, is the answer to the contention of counsel for tlic ap- 
pellants that the decree of sale of the lands and of the water rights ap- 
purtenant thereto was in excess of the jurisdiction of the court below 
because they wsre in the légal custody of the county court. The court 
which first acquires jurisdiction of spécifie property in a suit or proceed- 
ing to enforce a lien upon it or to subject it to sale in a case in which 
it may find it necessary or convenient to take possession of, or dom.inion 
over it, is entitled to retain that jurisdiction until the suit is at an 
end or until ample time for its termination bas elapsed. Williams v. 
Neely, 67 C. C. A. 171, 185, 134 Fed. 1, 15, 69 L. R. A. 232 ; Gates v. 
Bucki, 4 C. C. A. 116, 128, 129, 53 Fed. 961, 969 ; Memphis Sav. Bank 
V. Houchens, 115 Fed. 96, 110, 52 C. C. A. 176, 190, 191 ; Zimmerman 
V. So Relie, 25 C. C. A. 518, 521, 80 Fed. 417, 420. If a proceeding 
had been instituted in the county court under the statute to subject 
this real property to sale, and a summons had been issued and served 
therein before this suit in the fédéral court was instituted, the custody 
and dominion of the state court would hâve been exclusive and the 
national court must hâve stayed its hand until the termination of the 
proceeding in the state court or the lapse of ample time for its con- 
clusion, it is conceded, but it is not considered or decided, that this 
real estate was in the légal custody of the county court until the suit in 
the court below was commenced. The custody ôf the county court, how- 
ever, was a légal custody, a custody authorized and limited by the law. 
it was for the purposes, to the extent and subject to the limitations 

a 61 L. R. A. 894. 
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ïixed by the law of the land and by the statutes of the state. One of 
the express limitations of its jurisdiction and dominion was prescribed 
by the statutes which hâve been recited. It was that its légal custody 
was subject to the jurisdiction and power of the district court of the 
state and of the fédéral court of the district to take the jurisdiction 
and the custody of the land and of the appurtenant water rights for 
the purpose of selling them and of applying their proceeds tO' the pay- 
ment of the allowed claims against the estate whenever an appropriate 
proceeding for that relief was first conimenced in one of those courts. 
If such a suit had been instituted in the district court of the state, 
the jurisdiction and légal custody of the property in controversy for 
the purpose of its sale and conveyance would hâve passed inimediately 
to that court by virtue of thèse express provisions of the statutes. 
Since a party loses no right or remedy by going into a national court, 
plenary jurisdiction and dominion of this property for the purposes of 
the sale and conveyance which the complainant hère seeks was divested 
from the county court and vested in the court below by virtue of the 
statutes and the law the moment the service of the summons in the 
suit hère pending was efïected. The resuit is that the United States 
Circuit Court had fuU jurisdiction of the subject-matter of this suit 
to enforce its own judgment and to détermine a controversy which con- 
ditioned the only redress the complainant could obtain thereunder 
and the decree of sale and conveyance of the lands and the appurte- 
nant water rights was not in excess of its jurisdiction, and did not 
deprive the county court of any custody or dominion of the property 
to which it was lawfully entitled under the statutes. 

But it is said that the complainant had no légal capacity to sue be- 
cause the statutes of the state require the administrator or the executor 
to institute the proceedings for the sale of the real property of an estate. 
The answer is that the complainant had the right to invoke the in- 
dependent judgment of the fédéral court upon the issues in this suit 
regardless of the proceeding authorized by the Colorado statute, and 
he could accomplish this resuit only by a suit instituted by himself 
dépendent upon his former judgment in the circuit court. There is 
another answer. The administratrix, after a written demand, refused 
to institute the proceeding for a sale of the real estate prescribed by 
the statutes of Colorado. She was the légal représentative of the com- 
plainant. When a légal représentative or a trustée refuses after due 
demand to commence a suit or to take a légal proceeding for the benefit 
of his constituent or cestui que trust which it is his duty to begin or 
to take, the constituent or the cestui que trust may institute it in his 
own name and make the représentative or the trustée a défendant. 
The complainant had lawful capacity to institute this suit. 

The next objection to the bill is that the complainant had an adéquate 
remedy at law, in that he might havc applied to the county court for 
an order upon the administratrix to file the pétition for the sale or for 
lier removal and the appointment of a successor by that court. But it 
is an absence of an adéquate remedy at law in the national courts and 
that alone which conditions jurisdiction in equity in those courts, and 
the complainant had no such remedy. Yonley v. Lavender, 21 Wall. 
276, 22 L,. Ed. 536. The fact that he had a remedy at law in the state 
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courts is rot material. National Surety Co: v. State Bank, 56 C. C. 
A. 657, 6GG, 120 Fed. 693, 603;^ Smyth v. Ames, 169 U. S. 466, 516, 
18 Sup. et. 418. 42 L. Ed. 819 ; Arrowsmith v. Gleason, 129 U. S. 86. 
98. 9 Sup. Ct. 237, 32 L. Ed. 630; Mayer v. Foulkrod, 4 Wash. C. C. 
349, Fed. Cas. No. 9,341 ; Bean v. Smith, 2 Mason, 252, Fed. Cas. No. 
1,174; Coler v. Board (C. C.) 89 Fed. 257; U. S. Life Ins. Co. v 
Cable, 39 C. C. A. 264, 98 Fed. 761. Again, the adéquate remedy at 
law which will deprive a court of equity of jurisdiction must be a rem- 
edy as certain, complète, prompt, and efficient to attain the ends of jus- 
tice as the remedy in equity. Boyce v. Grundy, 3 Pet. 210, 215, 7 L. Ed. 
655 ; Williams v. Neely, 67 C. C. A. 171, 180, 134 Fed. 1, 10, 69 L. R. 
A. 232. The remedy by application to the county court for a direction 
to the administratrix to commence a proceeding for the sale, or by an 
application for her removal, is much less prompt and efficient to secure 
just results than this direct suit in equity. The complainant had no 
adéquate remedy at law. 

Another complaint of the défendants is that Mann has been guilty 
of such lâches in the collection of his claim that a court of equity should 
turn a deaf ear to his plaint. Tillett and his successors in interest hâve 
paid nothing for the cattle of which he deprived the complainant in 
1881, and the record is slightly suggestive of some dilatoriness in the 
discharge of this duty on their part. Prompt payment of the judg- 
ments of the court below when fendered would hâve obviated the delay 
of the complainant. He secured his first judgment in 1885. He proved 
it against the estate of Tillett on January 24, 1899, within the year after 
the death allowed by the statutes of Colorado for such proof. Mills' 
Ann. St. § 4780. It is true that the lien of a judgment upon real estate 
expired under the statutes of Colorado six years after its entry. Gen. 
St. 1883, § 1839. But Tillett had no real estate within six years after 
the original judgment was entered, and that judgment was duly re- 
vived in 1899, within the time allowed for such a purpose by the laws 
of that State. Mann proved and secured an allowance of the revived 
judgment by the county court within a month after he recovered it, 
and he instituted this suit within one month after the administratrix 
refused to commence such a proceeding. The doctrine of lâches is an 
équitable principle which is applied to promote, but never to defeat, 
justice. Under ordinary circumstances, a suit in equity will not be 
stayed on account of lâches before, and it will be stayed after the 
analogous statutes of limitations at law. But, if unusual conditions or' 
extraordinary circumstances make it inéquitable to allow the prosecu- 
tion after a briefer, or to forbid its maintenance after a longer, period 
than that fixed by the statute, the chancellor will not be bound by the 
statute, but will détermine the extraordinary case in accordance with the 
equities which condition it. When a suit is brought within the time 
fixed by the analogous statute, the burden is on the défendants to show 
either from the face of the bill or by their answer that extraordinary 
circumstances exist which require the application of the doctrine of 
lâches în order to secure a just resuit. Kelley v. Boettcher, 29 C. C. A. 
14, 81, 85 Fed. 55, 62; Ide v. Trorlicht, Duncker & Renard Carpet Ce, 
53 C. C. A. 341, 352, 115 Fed. 137, 148. This suit was commenced 

« Cl L. R. A. 394. 
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wîthîn the time limited by the statutes of Colorado for the institution 
■of the analogous action at law upon the revived judgment. No unusual 
conditions or circumstances are presented which will render its main- 
tenance unjust or inéquitable, while the long delay of the payment of 
the judgment by Tillett and his successors, the unsuccessful suit of the 
administratrix to procure the satisfaction of the original judgment 
without paying, or offering to pay, any part thereof , and her delay and 
final refusai to proceed to sell the land to discharge this claim, appeal to 
the conscience of a chancellor with compelling force. The only culpable 
lâches in this case was that of Tillett and his successors in interest. 
The complainant was not guilty of any, and his suit may not be defeated 
upon that ground. 

We corne, then, to the merits of this case. The acts of Congress 
déclare that no lands acquired under the homestead and timber culture 
laws shall be liable for the satisfaction of any "debt contracted prior" 
to their acquisition from the government. 2 U. S. Comp. St. 1901, p. 
1398, § 2296 ; Act. May. 20. 1862, c. 75, § 4, 12 Stat. 39-3 ; 2 U. S. Comp. 
St. 1901, pp. 1534, 1535 ; Act June 14, 1878, c. 190, § 4, 20 Stat. 113, 
114, § 4. Tillett acquired thèse lands under thèse statutes. He unlavv- 
fuUy took and converted Mann's cattle before he acquired them. He 
never contracted, or agreed or consented, to pay for the cattle. The 
question is : Are lands thus acquired exempt from liability for wrongs 
perpetrated as well as for debts contracted by those who secure them? 
The line of démarcation between the two great classes of the liabilities 
of parties, between liabilities created by agreement or by consent and 
liabilities created by torts, can never be absent from the minds of those 
members of Congress whose duty it is to criticise, amend, and perfect 
its acts. The Constitution of the United States broadened and deepened 
this line of séparation and projected it through ail the législation in 
the nation when it prohibited the states from impairing the obligation 
of contracts (U. S. Const. art. 1, § 10), but permitted them to impair 
the obligations of liabilities and judgments for wrongs. Louisiana v. 
Mayor of New Orléans, 109 U. S. 285, 288, 3 Sup. Ct. 211, 27 h. Ed. 
936 ; Garrison v. City of New York, 21 Wall. 203, 22 L. Ed. 612 ; 
McAfee v. Covington, 71 Ga. 272, 51 Am. Rep. 263. In this state of 
the law and with this provision of the Constitution in force, Congress 
exempted the lands which it practically donated to the entryman under 
the homestead and timber culture acts from any debt contracted pre- 
viously by the patentées, but from no other liabilities. The terms 'li- 
ability incurred" and "debt contracted" are equally familiar. When 
the subject of liabilities is brought to the attention, they occur to the 
mind with equal readiness, and when contrasted their significations are 
clear and definite. If an act provided that lands should be exempt from 
every liability incurred, there could be no doubt that they would be 
free from ail liabilities, both from those arising out of contracts and 
from those arising out of torts. If it provided that lands should be 
exempt from every debt contracted, but should still be chargeable with 
every other liability incurred by its owners, no one would hâve the 
hardihood to say that it was free from liability for their torts. Thèse 
terms and their meanings could not hâve failed to occur to those who 
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drafted, or to those who passed, flie acts of Congress under considéra- 
tion, and their rejection of tlie familiar and broad term "liability in- 
curred" and their sélection and adoption of tlie limited expression "debt 
contracted" is a démonstration that they had no purpose to exempt the 
lands they gave from liability for the vvrongs which the patentées 
might hâve perpetrated and that they intended to free it from the debts 
which sprang from their agreements only. 

It is said that the term "debt contracted" does not always mean a 
debt by agreement, that the signifîcance of the word "debt" is exten- 
sive enough to include liability for a tort and especially a judgment for 
it, and that such a judgment évidences a debt by a contract of record. 
The argument is too ingenious and specious to prevail. The ordinary 
signification of the term "debt contracted" includes neither a liability 
for a wrong donc nor a judgment for the damages caused thereby, 
and, in the absence of any évidence that this expression was intended 
to be used in any other sensé, a familiar rule of construction requires 
that it shall be given its common and its usual meaning. The conten- 
tion of counsel hère is well answered by Mr. Justice Field in Louisiana 
V. Mayor of New Orléans, 109 U. S., ât page 288, 3 Sup. Ct, at page 
313 (27 L. Ed. 936), in thèse words: 

"A judgment for damages, estimated in money, is sometimes called by text- 
writers a 'specialty' or 'contract of record,' because it establishes a légal obliga- 
tion to pay the amount recovered ; and by a Action of law a promise to pay is 
implied where such légal obligation exists. It is on this prineiple that an ac- 
tion ex eontractu will lie upon a judgment. Chitty on Contracts (Pericins' Ed.) 
87. But this fiction cannot couvert a transaction wanting the assent of par- 
ties into one which necessarily implles it. Judgments for torts are usually 
tbe resuit of violent contests, and, as observed by the court below. are imposed 
upon the losing party by a higher authority against his will and protest." 

Counsel invoke the conceded rule that homestead and exemption 
laws are bénéficiai to the citizen and should be liberally construed, and 
then they insist that the word "contracted" has other meanings than 
"agreed," that it sometimes means "acquired without consent" as a 
contracted disease, and that the expression "debt contracted" should, 
therefore, be interpreted to mean "liability incurred." There are two 
reasons why this argument is not convincing. In the first place, while 
it is a rule inspired by public policy that exemption and homestead laws 
should hâve a libéral construction, there is a more imperative rule of 
public policy which forbids the interprétation appellants seek. It is 
that laws should be so construed and enforced, where no légal obstacle 
prevents, as to repress wrong and prevent crime. It has frequently 
been and is the policy and law of the land that debtors may be dis- 
charged from liability for their honest obligations by a surrender of 
their property. But at the same time the nation refuses to release 
them from liabilities for their frauds and malicious injuries, even 
though ail their propertv is surrendered to their creditors. Bankr. 
Act July 1, 1898, c. 541,'§ 17, 30 Stat. 550 [3 U. S. Comp. St, 1901, 
p. 3428]. It may well be that Congress was willing to donate the 
lands of the nation to citizens free from debts which they had promised 
or consented to pay, but which through misfortune they were unable 
to discharge, but that it was unwilling to offer a reward for wrong and 
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a premium for crime by giving its lands to their perpetrators free from 
ail liability for their torts. As the Congress bas not clone so, no libéral 
or other nile of construction requires, and public policy forbids, judi- 
cial législation to that effect. In the second place, it is only when the 
terms of a statute are ambigous and their significance is uncertain that 
the ruîe of libéral construction bas any function. It is the intention 
expressed in a statute, and that alone to which the courts may lavvfully 
give effect. They may not assume or présume purposes and inten- 
tions that the ternis of the statute do not indicate and then enact or 
expunge provisions to accomplish thèse supposed intentions. They 
may not suppose that Congress intended to exempt thèse lands from 
every liability incurred when it expressed the intention to exempt them 
from every debt contracted only, and then substitute the one term 
for the other for the purpose of expressing the assumed intention. 
Construction and interprétation bave no place or office where the 
language of the statute is unambiguous and its meaning évident. 
There is a conclusive presumption that the législative body intended 
what it declared, the statute must be held to niean what it clearly ex- 
presses, and no room is left for construction. U. S. v. 99 Diamonds, 
139 Fed. 961, 964, 73 C. C. A. 9, 2 L. R. A. (N. S.) 185. In view 
of the patent distinction between debts by contract and liabilities for 
wrongs, of the familiar use of the term "debt contracted" to indicate 
the former, and the term "liability incurred" to signify both, of the 
marked distinction between the two classes of liabilities embodied in the 
Constitution of the United States and the décisions of the courts, of 
the public policy of the nation to release debtors from their honest 
obligations and to refuse to discharge them from their liabilities for 
frauds and malicious injuries, and of the évident rejection of the ex- 
pression "liability incurred" and the sélection and adoption of the term 
"debt contracted" by the Congress in the acts under considération, 
the latter phrase is too clear in expression and too certain in signifi- 
cance to permit the substitution for it of the term "liability incurred" 
by any rule of construction. Such a substitution would be judicial 
législation which the courts are not authorized to enact, and woul i im- 
port into thèse acts of Congress an exemption which the Congress did 
not insert therein, and which the plain term it used conclusively 
demonstrates it never intended to enact. The conclusion is that the 
exemption of lands acquired under the homestead and timber culture 
lavvs from liability for any "debt contracted" by the patentées does not 
exempt them from liabilities for torts previously incurred, and the lands 
and water rights involved in this litigation are subject to sale to satis- 
fy the judgment of Mann. 

The fact has not escaped attention that some courts hâve substituted 
the words "liability incurred," or tlieir meaning, for the term "debt 
contracted," in thèse acts of Congress by the use of the rule of libéral 
construction, by the rejection of the primary and ordinary meaning of 
the words "debt contracted" and by the imputation to them of an 
ingénions and secondary signification (State v. O'Niel, 7 Or. 141; 
Flanagan v. Forsythe [Okl.| 50 Pac. 152, 153; Warner v. Cammack, 
37 lowa, 642; Conroy v. Sullivan, 44 111. 451; Loomis v. Gerson, 
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63 111. 11; In re Radway, Fed. Cas. No. 11,533; Mertz v. Berry 
[Mich.] 59 N. W. 445, 446, 34 L. R. A. 789, 45 Am. St. Rep. 379), 
and that statutes which use other terms such as "any debt or liability 
contracted" hâve been construed to include liabilities for torts (Smith 
V. Omans, 17 Wis. 395, 397), But the arguments and the opinions 
in thèse cases are not convincing. Reasons which appeal more strongly 
to our minds sustain our concliision, and it is not without the support 
of respectable authority. Meredith v. Holmes, 68 Ala. 196 ; Williams 
V. Bowden, 69 Ala. 433; Vincent v. State, 74 Ala. 274; McLaren 
V. Anderson, 81 Ala. 106, 8 South. 188; Kirkpatrick v. White, 29 
Pa. 176, 179 ; Kenyon v. Gould, 61 Pa. 176 ; Bohn v. Brown, 33 
Mich. 257; Lathrop v. Singer, 39 Barb. (N. Y.) 396, 399; Schouton 
V. Kilmer, 8 How. Prac. (N. Y.) 537; Burton v. Mill, 78 Va. 468; 
Schussler v. Dudley (Ala.) 3 South. 536, 528, 60 Am. Rep. 124; 
Leighton V. Campbell (R. I.) 30 Atl. 14, 15, 9 L. R. A. 187; White- 
acre. Sheriff, v. Rector, 39 Grat. (Va.) 714, 36 Am. Rep. 430; McAfee 
V. Covington,.71 Ga. 272, 51 Am. Rep. 263. 

After this suit was commenced the défendant Brun resigned as 
administratrix, presented and secured from the county court an allow- 
ance of a claim for $1,128.66 for moneys expended by her during the 
administration, and was proceeding in that court to secure an allowance 
as widow when she was enjoined from doing so by the court below. 
There was no property of the estate of Tillett except the lands and 
water rights described in the decree in this suit, and the only purpose 
of Brun's proceedings was to charge this property with the claims 
she was urging. But, as we hâve seen, when this suit was commenced 
the exclusive légal custody of this property for the purpose of sale 
and conveyance was vested in the court below, and from that time forth 
proceedings to charge it with or to subject it to claims or allowances 
in any other forum without leave of the court below were futile. It 
was by application to, and the decree of , that court, of the court which 
had the exclusive jurisdiction and control of the property for the pur- 
pose of its sale, and by such an application and decree alone, that any 
claimant could secure any lien upon, or interest in thèse lands and 
water rights during the pendency of this suit. In re Tyler, 149 U. 
S. 164. 183, 188, 191. 13 Sup. Ct. 785, 37 L. Ed. 689; Virginia T. 
& C. Steel & Iron Co. v. Bristol Land Co. (C. C.) 88 Fed. 134, 
139, 140; Johnson V. Southern Bldg. Ass'n (C. C.) 133 Fed. 540, 544; 
Freeman v. Howe, 24 How. 450, 16 L. Ed. 749 ; White v. Schloerb, 
178 U. S. 543, 547, 30 Sup. Ct. 1007, 44 L. Ed. 1183. As the pro- 
ceedings in the county court after its commencement were inefïectuaï 
to charge this property or its proceeds with any claim, there was no 
prejudicial error in the injunction which stayed them. 

On the other hand, the exclusive jurisdiction and custody of this 
property for the purpose of selling it to pay the claims against the 
estate of Tillett, which the commencement of this suit vested in the 
court below, imposed upon it the duty to hear and détermine every 
claim to a lien upon, to an interest in, or to a right to that property, 
through the administration of Tillett's estate, adverse to the prayer of 
the complainant, because ail parties who held such claims were remedi- 
less otherwise, and because in entertaining the bill and decreeing the 
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sale the Circuit Court was administering the laws of the state and was 
bound by the same rules which govern the local tribunals. Security 
Trust Co. V. Black River National Bank, 187 U. S. 211, 227, 23 Sup. Ct. 
52, 47 L- Ed. 147. Since the défendant Brun, before the final hearing 
in the court below, presented to that tribunal a supplemental cross- 
bill for the allowance and payment out of the proceeds of the sale o£ 
the property of her expenses of administration and of an allowance to 
her as a widow, that court should hâve permitted her to file her bill 
and should hâve heard and determined the claims it présents. French 
V. Gapen, 105 U. S. 509, 525, 526, 26 L. Ed. 951. No décision is now 
made nor intimation given vipon the question of the alleged lâches 
of Brun or upon any other issue of law or of fact which the cross- 
bill does or may présent. Thèse questions do not appear to bave 
been considered or decided by the court below, and they are reserved 
until its opinion upon them shall be heard. The conclusion is that the 
proceedings taken in the county court after the commencement of this 
suit without leave of the court below were incompétent and useless to 
affect any lien upon, or interest in the real estate hère in controversy, or 
in its proceeds, or to adjudicate any issue which conditions any such lien 
or interest, and that the court below was vested with exclusive jurisdic- 
tion and charged with the duty to hear ail claims of this nature adverse 
to those of the comiplainant. 

The decree below must accordingly be reversed, and the case must 
be remanded to the Circuit Court, with directions to permit the de- 
fendant Brun to file a cross-bill, to allow the complainant to demur or 
answer to it, and to take further proceedings not inconsistent with the 
views expressed in this opinion. 



MONMOUTH INV. CO. et al. v. JIEAXS. 

(Circuit Court of Appeals, Eiglith Circuit. Decembor 22, 1000.) 

No. 2,409. 

1. EXECUTOES AND AdMIRISTRATORS — ACTIONS — ADMINISTEATORS WITH WlLL 

Annexed — Intervention. 

Where, on the filing of a bill by oue coexecutor ngninst anotber, com- 
plainant filed a pétition to remove bis coexecutor, whicb was met by 
an answer and a cross-petition for the same relief with référence to com- 
plainant, whereupon the probate court removed botb aiul apjiointed an ad- 
ministrator with the will annexed. the latter was entitled to intervene 
and maintain the bill alone for the benefit of the estate. 

2. Same— JuEiSDicTioN. 

Where the United States Circuit Court acquired jurisdiction of a suit 
by an exécuter against his coexecutor to prevent the latter from injuring 
the assets of the estate, no subséquent change in the j.iersounel of the ex- 
ecutors of the estate and the substitution of an administrator with the 
will annexed could oust such jurisdiction. 

3. CoEPOKATioNS— Holding Company— Ii>teot. 

Where a corporation was organized merely to be a holding compauy for 
the partnership adventures of décèdent and JI., and thereaftcr, by reasou 
of the manipulation and eontrol of M. througU the compauy's subservient 
directors, it was wholly within his eontrol after decedent's death, tbe c-or- 
poration did not in reality represeut the interests of the two partners. 
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4. EXECUTOES— COEXECUTOKS— RlGHT TO SUE. 

One exécuter may sue anotlier under circumstances where questions 
arlse between the estate and tbe derelict exécuter jeopardizing tlie rights 
of persons interested in tlie estate. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 22, Executors and Ad- 
ministrators, § 1GG2.] 

5. Parties— JoiNDER. 

Wliere an exécuter or administrator refuses or cannot properly join In 
a complaint by a coexecutor fer tlie beneflt of the estate, such refusing ex- 
écuter may be made a codefendant. 

[Ed. Note. — For cases in peint, see Cent. Dig. vol. 37, Parties, §§ 54, 55; 
vol. 22, Executors and Administrators, §§ 176(>-17G8.] 

6. Courts— FEDERAL Courts— Jueisdiotion — Diveesitt of Citizenship. 

Where a nonresident citizen who was a coexecutor of an estate was en- 
titled te sue in tlie fédéral courts for tlie beneflt of the estate, the fact 
tbat another exécuter qualified in the state of the situs of the estate did 
net preclude the nonresident exécuter from resorting te the fédéral courts. 

7. Executors and Adiiixistrators— Aotioss— Jurisdiotion — Removal of Ex- 

ecutor — Effect. 

Where a bill filed by an exécuter against his coexecutor sought te en- 
.loin the latter from consuminating and carrying eut a wrongful seheme 
to deppoil the estate and to get eontrol of its interests represented by an. 
outside corporation, the proîiate court had no jurisdiction in cquity to 
enjoin défendant from consummating such aet, and hence the fact that 
the probate court interveued by displaeing the défendant executor with 
an administrator with the will aniiexed did not require a dismissal of the 
bili. 
*?. Equitt— Adéquate Remedy at Law. 

The adéquate reuiedy at law which will deprive a fédéral court of 
equity iurisdiction must be one as certain, complète, prompt, and efficient 
to attain the ends of .iustice as that in equity. 

[Ed Note. — For cases in point, see Cent. Big. vol. 19, Equity, §§ 151, 152.1 

9. InJUNCTION — INADEQUACT OF REMEDY AT IjAW — lÎESTRAINIXG NEGOIIATION 

OF Note — Corpoeatioks — Action et Stocktiolder. 

A corporation was foriued as a mère holding comjiany for the partnership 
adventures of décèdent and M. Décèdent was indebted to the corporation 
which held his stoclt to secure notes given therefor, and after his death it 
was discovered that he had appointed complainant, R., and M. his ex- 
ecutors. Both qualified, but M. refused to permit R.'s élection as a di- 
rcctor, electing in his stend M. 's son, who was a yonng man without busi- 
ne'îs expérience, and secretl.y caused the directors of the corporation to 
vote him^elf .$15.000 for bnck salary without either autliority or consid- 
ération, for which M. cansed the corporation to exécute its note to him. 
M. refused to permit R. to examine the books until R. had consented to 
turn over $15,000 of the assets of the estate te the corporation, when the 
vote of baek salary was discovered. Held, that the estate had no adé- 
quate remedy at law to protect its interest in the corporation as against 
such salnrv nnte. and was therefore entitled to an injunctlon to restrain 
IM. from negotiating it. 

10. Corpo'îations—Officers— Salaries. 

In the absence of some direct autherization or employment by the gov- 
erning board of a corporation creating the obligation, the presumption is 
tliat the services of the ofîlcers of the corporation are performed without 
salary, se that the voting of back salary to the président of a corporation 
was without considération, and void. 

[Ed. Note.- — For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
1334-1337.] 

11. SaME— StOCKHOLDEES— RlQHT TO SUB. 

Equity rule 94, providing that a stockholder shall not maintain an ac- 
tion against the corporation for its beneflt without a previous demand oa 
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the managing directors to take action, bas no application where the direct- 
ors are shown by the bill to be in league with the président who, through 
them, was using the corporation to defraud the complainant as exécuter 
out of the estate's interest in the corporation. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This is an appeal from an order of the tJnited States Circuit Court for the 
District of Colorado granting a temporary înjunetion. The bill of complaint 
was filed on the 29th day of December, 1905, by Harry F. Ross-Lewin, as ex- 
écuter of the estate of George E. Iloss-Lewin, against the Monmouth Invest- 
nient Company, the State Investment Company, Henry A, Mclutyre, Frederick 
A. Williams, aiid Xevvell M'. Mcintyre; the said Ilarry F. Koss-Lewin being 
a citizen of the state of Illinois and the défendants citizens of the state of Col- 
orado. 

The controyersy, as shown by the bill of complaint and the affldavits, grows 
out of substantially the foUowing state of facts : George E. Ross-Lewin, the 
brother of the complainant. and the défendant Henry A. Mcintyre, both of 
Denver, Colc, were associated together in large real estate dealiugs and enter- 
prises, in equal interests. In July, 1&03, they had organized the Monmouth 
Investment Company, a Colorado corporation, as a holding corporation of their 
respective interests. The stock of this company was divided into 1,000 shares 
of the par value of $100 each. At the time of the organization of the com- 
pany the interest of said Mcintyre, except one share, stood in the name of the 
State Investment Company, one of the défendants alleged to hâve been in 
reality owned and controlled by said Mcintyre, although in that company only 
one share of its stock stood in bis name, the balance standing in the names of 
members of his family ; and at the time of the death of said George E. Ross- 
Lewin, hereinafter stated, the stock of said Monmouth Investment Company 
stood one share in the name of Henry A. Mcintyre, who was treasurer and 
manager thereof, one share in the name of said George E. Ross-Lewin, who 
was président thereof, one share in the name of Frederick A. Williams, one of 
the défendants herein, who was vice président thereof, 499 shares in the name 
of the State Investment Company, and 495 shares, being the shares of said 
George E. Ross-Lev^'in, stood in the name of said Henry A. Mcintyre as trustée, 
clainiing that they so stood as a metiiod of pledgiug them for certain obliga- 
tions of said George E. Ross-Lewin to the Monmouth Investment Company, 
and one share appearing to be unissued. 

On the 14th day of July, 1905, the said George E. Ross-Lewin died at Denver, 
Colo., leaving a will, naming his brother, the said Harry F. Ross-Lewin, and 
the détendant Henrj' A. Mcintyre, his executors, which will was duly probated 
In the county court at Denver, Colo., in the month of September, 1905 ; the said 
executors duly qualifying. The bill charges that prior to the funeral of said 
George E. Ross-Lewin, and prior to the arrivai of the complainant at Den- 
ver, from his home in Chicago, for the purpose of attend! ng the funeral and 
to the affairs of his brother's estate, a meeting, as complainant atterwards 
learned, was held by the surviving directors of said Monmouth Investment 
Company, to wit, Henry A. Mcintyre and said Williams, at which meeting 
Newell W. Mcintyre, one of the défendants, a son of said Henrj' A. Mcintyre, 
to whom was then issued the unissued share of stock, was eleeted a director 
in the place of said George E. Ross-I^ewin, and he was also made secretarj'— 
the said Xewell W. Bcintyre was then attending collège in the East. Thèse 
facts were not known to the complainant until subsequeufly, when he made in- 
quiry respecting the vacant directorship, and suggested thât as an exécuter of 
the estate he ought to be made a director. Mr. Mcintyre declined to concède 
this. saying that he controlled the stock and was unwilHng to permit the com- 
plainant to be upon the board of directors. 

The hill turther charges that, although the complainant was mueh dissatis- 

fied with the foregoing refusai of said Henry A. Mcintyre, he nevertheless, 

upon the promise of said Henry A. Mcintyre that he would send him monthly 

statements in the nature of a trial balance showing the status of the compan/- 

151 F.— 11 
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and the further promise that he would not dispose of any important part of the 
property of the company or involve it In important transactions without in- 
forming the coinplalnant so as to afCord him an opportunity to interpose any 
objections he might hâve, acquiesced in \Vhat was done. Bnt after seudiui; 
such statement, of date August 31, 1905, and giving iiim some information, he 
did not keep his promise to send such monthly statements, although often re- 
quested thereto. Afterwards, about the lOth day of December, 1905, the eom- 
plaiaant went to Denver for the purpose of attending to the aftairs of the es- 
tate and looking after said company, to become infornied of the true situation, 
and, upon oalling on said Henry A. Mcintyre, he refused him any access to 
the boolis of the company until the afternoon of tlw 22d of December, and 
thereupon he discovered what nurported to be minutes of tlie board of direct- 
ors, of date September 11, 1905, at whieh said Henry A. Mcintyre, Newoll W. 
Mcintyre, and Frederick À. Williams were présent, showing the following 
resolution ofîered by said Williams and adopted, to wit : "Whereas the board 
bas never fixed the salary of Mr. Mcintyre, the manager of this company, who 
for the past two years lias been secretary and treasurer and sole manager, 
and who is now président and treasurer and sole manager of the business of 
this company, therefore be it resolved that the salaiy of Mr. Mcintyre be 
fixed at six thousand dollars per annuni, to date from July Ist, 1903, and until 
the further pleasure of this board." 

The minutes of this meeting showed that said Henry A. Mcintyre did not 
vote for said resolution. The bill charges that this action was wholly unwar- 
ranted. wrongful, and a fraud upon the estate ; that at said meeting Henry 
A. Mcintyre was authorized. in his discrétion, to mid^e any loans for the use 
of the company which he might deem necessary, and said minutes were signed 
by the secretaiy and by ail three directors. The bill further charges that said 
Henry A. Mcintyre is paying, from the funds of said Monmouth Investment 
Company, ail the rent and office expenses, incinding the salaries of two em- 
ployés, of the offices oceupied in said city, not only by the said Monmouth In- 
vestment Company, but by said Henry A. Mcintyre for his ovvn purposes, and 
by the State Investment Company, who do a large business in said offices, 
using said employés. 

It is further shown that the Monmouth Investment Company's assets conslst 
largcly of real estate in the city of Denver, subject to mortgages, and that 
the action of said Henry A. Mcintyre and Frederick A. Williams in soleeting 
said Newell W. Mcintyre a director with said Williams, who bave no bénéficiai 
ownership in the shares hold by them, they became niere dnmmies in the 
liands of said Henry A. Mcintyre, enabling him to take action at any time 
emprnvering him to dispose of any and al! of the property of said Monmouth 
Investment Company in such manner as he pleases, without the knowledge or 
approval of the complainant or any opportunity to ascertain the real nature of 
the transiictions or to guard the interests of the estate therein. ^\'Iiile the Mon- 
mouth Investment Company is the owner of much valuable property, much 
of which is mortgaged, and has not paid any dividends or earued any money 
nther than such as was needed to apply upon the indebtedness of the conî- 
paiiv, yet, if economicaliy administered in the interest of the estate and stock- 
holders, profitable results would corne therefrom, but it will not be so man- 
iiged by Its présent directors; and neither the estate nor the beneticiary there- 
of, who is a minor child of the testator, would dérive any beneflt therefrom. 
IJnless said Henry A. Mcintyre is restrained by the order of the court from 
paying himself the salary in arrears aforesaid, great détriment and injury to 
the company and estate will ensue therefrom. The bill allèges the refusai of 
said Henry A. Mcintyre to agrée to a dissolution of the corporation and the 
winding up of its affalrs. 

The prayer of the bill is for the appointment of a receiver and the dissolu- 
tion of the company, and that said Henry A. Mcintyre, Newell W. Mcintyre, 
and Williams be enjoined from intertering with the affalrs of the Monmouth 
Investment Company, or from disposing of or incumbering its ar.sets, and that 
they be enjoined especially from paying the whole or any part of the salary 
voted or appearing to be voted by the directors of the company to the said 
Henry A. Mcintyre. 
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It is disclosed by the affldavits at the hearing that the executors had col- 
lected $15,000 on the life insurance poliey ot the said George E. Ross-Lewin, 
which sum Henry A. Mcintyre importuned the complainant to pay over to the 
Monmouth Investment Company; there being jndebtedness from the estate 
to said Company, whlch the compla niant declined to do unless the estate could 
be safeguarded in giving this préférence to the Monmouth Investment Com- 
pany. When the complainant came to Denver in December, 1005, to look after 
matters, Henry A. Mcintyre refused to permit him to see the boolvs of the Com- 
pany until he had sigued a pétition to the probate court for and tbey had paid 
over to tbe Monmouth Company the $15,000, after whicli tbe complainant 
was permitted to see the books, when he discovered the vote to pay the said 
salary. 

It was further developed on the hearing of the application for a temporary 
injunction that on the 29tb day of December, 1905, tbe day the bill of com- 
plaint was filed, the complainant made pétition to the probate court for the 
removal of said Henry A. Mcintyre as coexecutor of the will, to whicb said 
Mcintyre made answer and a cross-petition asking that the complainant be re- 
moved as such executor. Later, after the hearing of the application for a 
temporary injunction on the bill of eomplaint lierein, tbe probate court ap- 
pointed Rice W. Means administrator with the will annexcd of the estate of 
George E. Uoss-Lewin, who bas since been substituted in the place of said 
Harry P. Eoss-Lewin as appellee. 

On the 24tb day of January, 1900, the Circuit Court, after hearing, made 
its order granting a temporary injunction, directing that said Henry A. Mc- 
intyre individually and as président of the Jlonmoutb Investment Company, 
and the said comijany, be enjoined from paying or negotiating said note of 
$15.000, or making any payments to tbe said Mcintyre of tbe salary so voted 
to him, or any part thereof ; and enjoining said Mcintyre from receiving or 
collecting any such salary, or any part thereof, until the further order of the 
court. It further ordered and decreed that said company and Mcintyre as 
président and individually be enjoined from borrowing on tbe crédit of the 
company, or as an officer thereof, any sum or sums for any purpose what- 
ever, until the further order of tbe court. 

From this restraining order, the défendants below bave appealed to this 
court. 

T3'son S. Dines (E. E. Whitted and O. L. Dines, on the brief), for 
appeliants. 

Henry F. May (John S. Macbeth, on the brief), for appellee. 

Before SAKBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The first criticism made upon the bill is that, its main purpose be- 
ing to protect the estate of George E. Ross-Lewin from spoliation or 
loss, any right of action therefor was vested in the joint executors, 
and this eomplaint cannot, therefore, be maintained in the name of 
only one executor. If the law were that a court of equity could not 
obstruct and restrain acts of a coexecutor which he is threatening to 
exécute for his individual benefit without the complainant joining the 
wrongdoer in the bill, it would présent the anomaly of a party in his 
officiai capacity suing himself in his individual capacity, charging him- 
self with fraud or wrongftil acts to the injury of the estate committed 
to his protection. As said in Pearson v. Nesbit, 12 N. C. 315, 17 Am. 
Dec. 569: 

"A suit at law is a contest between two parties in the court of justice ; tha 
one seeking and the other withholding the thing in contest ïhe same in- 
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dividual cannot be at the same Mme both the person seeking and the person 
withholding, for it involves an absurdity that a person should seek from him- 
self or withbold from himself. » * * Where the same person is both 
plaintiff and défendant in différent rights, as for himself on the one side and 
as exécuter on the other, this absurdity is involved." 

See, also, McElhanon v. McElhanon, 63 111. 457; Perkins v. Se 
Ipsam, Administratrix, 11 R. I. 370. 

It has been well said that whatever fraud créâtes equity will destroy. 
Its remédies and procédures for the circtimvention of schemes and 
devices to cheat and defraud keep pace with the genius of the inventors 
of them. 

In a case situated as this, îf the présence in the suit of the wrong- 
doer, Mcintyre, in his officiai capacity were necessary, the court would 
allow the biil to be amended by so naming him' as a party défendant ; 
it sufficiently appearing from the allégations that he could not join as 
co-complainant. Barry v. M., K. & T. Ry. Co. (C. C.) 27 Fed. 1. This 
amendment, however, is rendered unnecessary by the action of the 
probate court which has supervened in appointing Rice W. Means 
administrator with the will annexed. 

The underlying purpose of the bill in its inception was to intercept 
the connivance of Henry A. Mcintyre as an individual through and in 
the name of the Monmouth Investment Company, rendered subservient 
to his dictation through its board of directors, to prevent him from 
coUecting the promissory note charged to hâve been wrongfuUy and' 
without considération obtained by him, and possibly through its use 
to destroy or injure the interests of the deceased, George E- Ross- 
Lewin, in said company. If the United States Circuit Court acquired 
jurisdiction to enjoin this threatened danger, no subséquent change 
in the personnel of the executors of the estate and the substitution 
of the administrator with the will annexed could oust that jurisdiction. 
Hardenbergh v. Ray, 151 U. S. 113, 14 Sup. Ct. 305, 38 E. Ed. 93 ; 
Sioux City Terminal Railway & Warehonse Company v. Trust Com- 
pany of North America, 173 U. S. 99, 19 Sup. Ct. 341, 43 E- Ed. 628 ; 
Henderson v. Goode (C. C.) 49 Fed. 887 ; Belmont Nail Company v. 
Columbia Iron & Steel Company (C. C.) 46 Fed. 33G. "Parties who 
are not named may intervene and make themselves actual parties, so 
long as the proceedlngs are in fieri and are not definitely closed by the 
course and practice of the court." Hôtel Company v. Wade, 97 U. 
S. 21, 24 L. Ed. 917. 

Nor can we assent to the contention of the learned counsel for the 
défendants that, although the complainant was a citizen of Illinois and 
the défendants to the bill were citizens of the state of Colorado, a 
proper arrangement of the parties, according to their real interests 
in the litigation, would place the Monmouth Investment Company, 
a citizen of Colorado, on the side of the complainant, and thereby 
destroy the diverse citizenship essential to the jurisdiction of the Cir- 
cuit Court. Under the allégations of the bill the Monmouth Invest- 
ment Company is but a holding corporation for the partnership ad- 
ventnres of said George E. Ross-Lewin and Henry A. Mcintyre, and 
the State Investment Company, a Colorado corporation, is but a tcch- 
nical stockholder, owncd and controUed by Henry A. Mcintyre, hold- 
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ing the stock as collatéral security. The Monmouth Investment Com- 
pany, by reason of the manipulation and control of Mcintyre, through 
the subservient directors, is whoUy at his will, and as such is but an 
instrumentality to aid in the accomplishment of the very mischief of 
which complaint is made. In this aspect of the actual situation it is 
wholly allied with Mcintyre in antagonism to the interests sought to 
be protected by the bill of complaint. There is persuasive authority 
for the contention that such a holding company as the Monmouth In- 
vestment Company does but represent in reality the interests of two 
partners, so that the death of one of the partners has practically left 
the other in absolute control. See Miner v. Ice Company, 93 Mich. 
113, 53 N. W. 218, 17 L. R. A. 412 ; Einstein v. Schnebly (C. C.) 89 
Fed. 540, 552. 

One executor may sue another under circumstances where questions 
arise between the estate and the derelict executor jeopardizing the 
rights of persons interested in the estate. McGregor v. McGregor, 
35 N. Y. 218, 220; Matthews v. Hoagland, 48 N. J. Eq. 455, 21 Atl. 
1054; Petty v. Young, 43 N. J. Eq. 654, G58, 12 Atl. 393. Resulting 
from this is the rule that, where an executor or administrator refuses 
to or cannot ioin properly in the complaint, he may be made a co- 
defendant. And the fact that another executor may hâve qualified in 
the State of the situs of the estate does not disqualify him to sue in 
the fédéral court where he is in fact a nonresident citizen. Rice v. 
Houston, Administrator, 13 Wall. 66, 67, 20 L. Ed. 484; Amory v. 
Amory, 95 U. S. 186, 24 L. Ed. 428 ; Wilson v. Smith (C. C.) 66 Fed. 
81 ; Coal Company v. Blatchford, 11 Wall. 172, 20 L. Ed. 179. 

Further contention is made that the bill should no longer be enter- 
tained because of the fact, which has supervened since the jurisdiction 
of the Circuit Court attached, that the probate court has intervened 
by displacing the offending executor with an administrator with the 
will annexed. This, we hold, is a misconception both as to the extent 
of the interposition and the office of the probate court. It is a court 
of limited jurisdiction. It has supervisory control over administrators 
and executors, and may remove thera for cause and appoint another 
administrator or executor. It can exercise supervisory control over 
them to compel an accounting and settlements, and the like ; and can 
direct them in the management of the property of the estate. But it 
has no jurisdiction in equity to enjoin the défendants from consum- 
mating and carrying out the wrongful scheme alleged in the bill of com- 
plaint to despoil the estate, and to get control of its interests represented 
by an outside corporation. In short, it has no jurisdiction to grant 
the préventive and preservative writ of injunction essential to obstruct 
the threatened injury in question to the estate. 

It is further urged in this connection that an adéquate remedy at 
law exists to rectify or restore any loss of the estate possible to resuit 
from the alleged acts of Mcintyre. The adéquate remedy at law 
which will deprive a fédéral court of equity jurisdiction must be one 
as certain, complète, prompt, and efficient to attain the ends of justice 
as that in equitv. Boyce v. Grundy, 3 Pet. 210, 215, 7 L. Ed. 655 : 
Oelrichs v. Spain, 15 Wall. 211, 325, 21 E. Ed. 43; Hayden v. Thomp- 
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son, 71 Fed. 63, 17 C. C. A. 594; Williams v. Neelv, 134 Fed. 10, 67 
C. C. A. 171, 69 L. R. A. 233; Brun v. Mann, 15l'Fed. 145, recently 
decided by this court. "Where equity can give relief, the plaintiff 
ought not to be coropelled to speculate upon the chance of his obtain- 
ing relief at law." Davis v. Wakalee, 156 U. S. 688, 15 Sup. Ct. 555, 
39 L. Ed. 578. 

No action at law would lie at the suit of the légal représentative of 
the estate of George F,. Ross-Lewin conséquent upon the issue of the 
note for $15,000 until after it was paid. In the meantime the note 
might be negotiated to a claimed bona fide purchaser. A judgment 
thereon against the Monmouth Investment Company in the straitened 
condition of its affairs might work its ruin and destroy the interest of 
the estate therein. Mcintyre, who may be solvent now, might then 
be whoUy insolvent. Under such conditions the préventive remed)' 
by injunction is ever to be commended as salutary and "efficient to 
the ends of justice." 

With much force counsel for appellants assails that feature of the 
bill which seeks to hâve a recelver appointed for the Monmouth In- 
vestment Company and for a dissolution of the corporation. It is to 
be conceded that the effect of placing a corporation in the hands of 
a receiver, displacing its governing board of directors, incidentally 
works its practical dissolution. Sidway v. Missouri Land & Live 
Stock Company (C. C.) 101 Fed. 481, 483; Republican Mountain Silver 
Mines v. Brown, 58 Fed. 644, 7 C. C. A. 412, 34 L. R. A. 776. The 
Suprême Court of Colorado, in People ex rel. Daniels v. District Court, 
33 Colo. 893, 80 Pac. 908, has held that the only statute in the state 
authorizing courts of equity to dissolve corporations is limited to an 
action for the benefit of creditors, and does not lie at the suit of stock- 
holders. 

It is not necessary, however, on this appeal for the court to discuss 
or pass upon that feature of the bill. The Circuit Court only made 
a temporary order enjoining the défendant Mcintyre from transferring 
or collecting the $15,000 note, and the Monmouth Investment Com- 
pany from paying the same, or from borrowing money on the crédit 
of the Company. This is the only action of the Circuit Court hère for 
review. And this brings us to the merits of this appeal. 

In Hawes v. Oakland, 104 U. S. 450, 460, 26 L. Ed. 827, Mr. Justice 
Miller, in discussing the question as to the circumstances and condi- 
tions under which a stockholder may hâve a standing in a court of 
equity for relief against an act done or threatened by the governing 
board of the corporation, lays down the foUowing: 

"Some action or threatened action of tlie managing board of directors or trus- 
tées of tbe corporation whicli is beyond the authorlty conferred on them by 
thelr charter or other source of orgauization ; or such a fraudulent transac- 
tion completed or contemplated by the acting managers, in connection with 
some other party, or among themselves, or with otber shareholders, as will re- 
suit in serions Injury to the corporation, or to the interests of the other share- 
holders ; or where the board of directors, or a niajority of them, are acting 
for their own interest, in a manner destructive of the corporation itself, or of 
the rights of the other sharehoiders ; or where the majority of shareliolders 
themselves are oppressively and illegally pursuing a course in the name of 
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ine corporanon, whlch Is In violation of the rights of tlie otïipr sharcholOers, 
and wliich can only be restrained by the uid of a court of etiuity." 

The facts alleged and shown prima facie bring the case under re- 
view within the opération of said rules. 

George E. Ross-Lewin and Henry A. Mcintyre were so related to 
each other in said holding corporation as to impose upon Mcintyre, 
on the decease of Ross-Lewin, the utmost frankness and fairness in 
his deahngs with the affairs of the corporation. The correspondence 
betvveen the parties presented in the affidavits in behalf of the appel- 
lants shows that the deceased had the utmost confidence in the friend- 
ship and integrity of Mcintyre. He trusted him implicitly; and he 
expressed this reliant confidence in his last will and testament by mak- 
ing him a coexecutor with his brother. When his partner and friend 
died, he should hâve regarded and treated the property of the deceased 
and the coexecutor of his will as he would bave treated his friend in 
his life time. It would hâve been remarkable conduct on his part if 
during the life of George E. Ross-Lewin, without notice to him, he 
had called a meeting of the board of directors of said company and 
elected, in lieu of George E. Ross-Lewin, his son — a young man with- 
out business expérience, attending collège in an eastern state. And 
it certainly would hâve shocked the confidence of his trusting friend 
if, without notice to him, on the substitution of his son as director, he 
had caused such a resolution as the one in question to be passed by 
the vote of his son and the other director Williams, voting himself 
$15,000 for past salary; the resolution itself reciting that no salary had 
ever been fixed by the board of directors. While the dead body of 
his friend was yet green, before the funeral, a meeting of the board 
of directors was called and his son elected director, and said resolution 
was afterwards put through without any notice whatever to Harry F. 
Ross-Lewin. The indécent haste with which this was donc, and the 
instrumentality resorted to to accomplish it, create grave appréhen- 
sion that the défendant Henry A. Mcintyre was conscious of its irregu- 
larity, and gives color to the imputation that he was attempting to 
take from the estate that which in law did not rightfully belong to him. 

In the absence of some direct authorization or employment by the 
governing board creating the obligation, the presumption is that Mc- 
Int3're as director and président, just as his associâtes, rendered what- 
ever services he performed without salary ; and the voting of such back 
salary was without considération and void. National Loan & Invest- 
ment Company v. Rockland Company, 94 Fed. 335, 336, 337, 30 C. 
C. A. 370. The case of Doe v. Northwestern Coal & T. Co. (C. C.) 
78 Fed. 63, furnishes an instance akin to this, of the président of a 
corporation putting his son ifl as director and having himself voted 
a back salai-/. The act was denounced as fraudulent. See, also 
Brown v. Republican Silver Mines Company, 17 Colo. 421, 425, 30 
Pac. 66, 16 L. R. A. 426; Ruby Chief Company v. Prentice, 25 Colo. 
4, 7, 62 Pac. 210; Clark & Marshall, Private Corporations, vol. 3, § 
673. A chanr.ellor should probe such a transaction to the very mar- 
row. It is a fit subject for the scrutiny and investigation of a court 
of equity. 
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It is urged th'at the complainant representing the stockholder liad 
not brought himself within the provisions of equity rule 94 by laying 
the foundation of right to proceed by averring a previous demand 
upon the managing directors to take action. The rule has no applica- 
tion to a situation like this, where the directors are shown by the bill 
to be in league with the défendant Henry A. Mcintyre, who, through 
them, is using the corporation itself to wrong the complaining party 
as executor of the interests of the estate in the corporation. Young 
V. Alhambra Min. Co. (C. C.) 71 Fed. 810; Excelsior Pebble Phos- 
phate Co. V. Brown, 74 Fed. 321, 20 C. C. A. 428. In administering 
justice the law never demands an idle ceremony. 

On the showing made we hold that the action of the Circuit Court 
in granting the temporary restraining order against the negotiation, 
collection, or payment of the note in question was proper. It appears, 
however, from the bill and affidavits, that the Monmouth Investment 
Company is largely indebted, much of its property subject to mortgage, 
and, as its opération might be seriously crippled without the means to 
meet accruing interest and its debts and to care for its properties, on the 
remand of the cause for further proceeding, the Circuit Court is di- 
rected to amend the temporary decree by adding aftcr the words, 
"until the further order of this court," the foUowing: "With leave 
to either of the parties in interest, or the administrator with the will 
annexed, to apply to the court, on notice, for authority to borrow 
money on the crédit of the Monmouth Investment Company for the 
proper protection of the property and crédit of the companv pendente 
lite." 

With this amendment the decree of the Circuit Court is affîrmed ; the 
costs of this appeal to be taxed against the appellants. 



THE NORTH STAR. 

THE SIR WILLIAM SIEMENS. 

THE ALEXANDBR HOLLEY. 

(Circuit Court of Appeals, Second Circuit. January 7, 1907.) 
No. 24. 

Collision — Ovebtaking Vessels — Rules Govebning Passing in St. 
Maby's River. 

Under the rules preseribed by the isecretary of the Treasury relating 
to the navigation of St. Mary's river, supplementary to the statutory rules, 
and which govern the right ot an overtakiug vessel to pass another, such 
vessel Is not absolutely prohibited from passing because the vessel ahead 
fails to assent to her signal, but she may persist m passing provided the 
place is one where such passing Is permitted, and she can safely pass 
without exeeedlng the lawful speed, but not otherwlse. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 10, Collision, §§ 197- 
199. 

Collision — Overtaking vessel, see note to The Rebecea, 60 C. C. A. 254.] 
Same— Violation op Rules et Oveetaking Vessel. 

The steamer Siemens with a barge in tow on a Une from 700 to 800 
feet long, each loaded with 5,000 tons of ore, was passing down St 
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Mary's river, and when the tow was a half mile above the entrance to 
Little E<apids eut, the steamer North Star, also loaded, overtakiiig the 
barge signaled her Intention to pass to port. The Siemens answered by a 
dissenting signal, and kept her course and speed which was 8 or 9 miles 
an heur. The North Star persisted, and, when a quarter of a mile from 
the eut again signaled, and the Siemens again dissented. A ehange of 
course to starboard was necessary to enter the eut, and, before the Sie- 
mens eould malie the turn with her tow and straighten out in the eut, 
a collision occurred between her and the North Star, which also entered 
the eut on her port side, and, as a resuit a further collision oecurred be- 
tween the two steamers, and between the Siemens and her tow ; the eut 
being but 300 feet wide. By the rules, it was lawful for an overtaking 
vessel to pass another above the eut, but it was not lawful for a vessel to 
proeeod at a speed gréa ter than f) miles an hoiir or to overtake and pass 
another in the eut. lîeld that the North Star was in fault, not only for 
violation of the positive rule as to speed, but for a reekless persistence 
when it was obvious at the time her first signal was answered that she 
eould not pass before reaching the eut; that tlie Siemens was not ip fault. 
it being her privilège under the rules to maintain her course and speed 
until she was overtaken, when, and not before. she was required by rule 
5 of the secretary's rules to assent to the passing, and siacken. to a slow 
rate of speed. and the situation being sueh when sbe rcceived the first 
signal as to justify her in refusing to assent or to slacken her speed be- 
eause of her tow. 

3. Same — Damages — Demureage. 

In determining whether earnings bave been lost by the owner of a ves- 
sel as a resuit of collision, the inqniry is not whether they eould pos- 
sibly hâve been marte by the use of the vessel during the period of her 
détention, but whether they woukl hâve been made, and, as it eannot be 
jjroved that they would certainly bave been made exeept when the vessel 
had a pending engagement for her profitable use, it sufflces if the faet is 
proved circumstantially, and with a reasonable dcgreo of certainty as 
that there was an opportunity for the vessel's employment of which the 
owner would probably bave availed hiniself. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 290.1 

4. Same. 

The disallowanee by a commissioner of demnrrage to vessels injured In. 
collision, on the ground of loss of earnings, hcJd sustahied by the évi- 
dence which showed tlmt the vessels were a ])nT-t of a tleet owned by iibel- 
ant and employed on the Great Lakes, and that while eargoes had been 
ofïered they had been refused cwing to tlie nearness of tlie dose of the 
season and other vessels of the fieet had laid up for the winter, prier 
to the time when the vessels in collision would bave completed the voyage 
they were on. 

5. Admtralty— FiNDiNGs OF Faot by Commissioner— WEiraiT. 

The flndings of a commissioner in admiralty on questions of faet de- 
pending upon confiicting testimony or the credibility of witnesses should 
not be disturbed by a court of revision uniess elearly erroneous. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Admiralty, § 770.] 

Anpeal from the District Court of the United States for the Western 
District of New York. 
See 140 Ked. 263. 

John C. Shaw, Charles B. Warren, Wm. B. Cady, and Herbert K. 
Oakes, for appellant. 

Harvey D. Goulder, George Clinton, and F. S. Masten, for appellee. 
Before WAI.LACE, LACOMBE, and TOWNSEND, Circuit 
Judg-es. 
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_ .WALLACE, Circuit Judge. This is an appeal from a decree ad- 
judging the steamer North Star solely in fault for the collision between 
that vessel and the Siemens which resulted in a subséquent collision 
between the two vessels, and also between the Siemens and her own 
tow, the barge Holley. 

The facts of the case are fully stated in the opinion of Judge Hazel in 
the court below, and, as we agrée substantially with bis findings, it 
will serve no useful purpose to recapitulate the évidence. The essential 
facts are thèse : The collision took place in Little Rapids eut, an ar- 
tificial channel between submerged rocks, then about 300 feet wide, in 
the St. Mary's river, in the early morning of a clear day a short dis- 
tance below the crib lighthouse at the northwestern entrance of the 
eut. The Siemens was a steel steamship 433 feet long and 48 feet 
beam, and was loaded with over 5,000 tons of ore to a draft of 18 feet : 
and she had in tow the Holley, a steam barge 3G1 feet long and loaded 
with 5,000 tons of ore. The North Star was a freight steamer 300 feet 
long with a beam of 40 feet, and at the time was loaded so that she 
was drawing 16 feet 8 inches of water. The Siemens and her tow were 
capable of a speed of 10 miles an hour, and the North Star was capable 
of a speed of 18 miles an hour. The vessels had been moored the night 
previous at a dock known as the "Government Pier" at Sault Ste. 
Marie, about a mile and a half above the Little Rapids eut, awaiting 
daylight to proceed down the river through Little Rapids eut to L,ake 
Hurpn. The compass course descending the river in mid-channel is 
approximately east southeast to the mouth of the eut, and thence 
through the eut is approximately south southeast; and there is a cur- 
rent running about two miles an hour until the eut is reached, and 
thence through the eut running a mile or more faster. The Siemens 
had taken her tow on a hawser of 700 to 800 feet, and was proceeding 
near mid-channel down the river when the North Star, having straight- 
■ened out on her course, and desiring to enter the eut before the Siemens, 
blew a signal of two whistles to the Siemans, indicating that she pro- 
posed to overtake and pass her on the port side. The Siemens did not 
respond to this signal, and claims she did not hear it. The vessels 
proceeded down the river, the Siemens and her tow at a speed of about 
«ight or nine miles an hour over the land, and the North Star on a 
course to the port of the Siemens and her tow, and at a speed by which 
she was gradually overtaking the other vessels, until they had reached 
Bayfield Rock, when the North Star, having overtaken the Siemans' 
tow, gave another signal of two whistles to the Siemens, indicating her 
intention to pass the Siemens on her port side. To this signal the Sie- 
mens responded by four or more rapid blasts of her whistle, indicating 
that she did not deem it safe for the North Star to attempt to pass. 
The North Star was at this time about half a mile above the entrance 
to the eut. Her master, assuming the signal of the Siemens to be a 
call to "hurry up," increased the speed of bis vessel. After running 
about a quarter of a mile and observing that the Siemens had not slack- 
ened speed, he gave the Siemens a signal of three whistles, as a notice 
to check her speed. To this signal the Siemens responded with four 
or more rapid blasts of her whistle, and kept on without change of 
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course or speed ; and the North Star, going at full speed, kept on în 
her effort to overtake and pass the Siemens. When the Siemens was 
within a few hundred feet of the entrance of the eut she changed her 
course to starboard to enter the eut, and thereafter the North Star 
also changed her course to starboard to enter the eut, and drew abreast 
of the Siemens. In rounding into the eut the course of the Siemens 
was that usually adopted by vessels having a tow under similar condi- 
tions, and the North Star took a course as far toward the easterly side 
of the channel as she safely could go. After the North Star and the 
Siemens had entered the eut, and before either could be straightened 
upon her course down the channel, and while the North Star was 
persisting in her attempt to pass ahead of the Siemens, the port bow of 
the Siemens came into contact with the starboard quarter of the North 
Star. The impact sheered the bows of both vessels to starboard, and 
they brought up on différent sides of the channel and blocked the chan- 
nel until the barge Holley, which had put out an anchor without suc- 
cess, was carried down by the current and ran into the Siemens, caus- 
ing the Siemens, carried by the force of the current, to strike her stern 
against the North Star. 

By the rules of navigation governing St. Mary's river (those of the 
act of Congress of February 8, 1895, c. 64, § i, 28 Stat. 645 [U. S. 
Comp. St. 1901, p. 2886] and those not inconsistent therewith made by 
the Secretary of the Treasury pursuant to that act and the act of March 
6, 1896, c. 49, § 1, 29 Stat. 54 [U. S. Comp. St. 1901, p. 3551]), it is 
lawful for a vessel descending the river to overtake and pass another 
vessel betvveen the government pier and crib lighthouse at the northern 
entrance of the Little Rapids eut ; but it is not lawful for a vessel to 
proceed at a greater speed than nine statute miles per hour over the 
ground, or for an overtaking vessel to pass a vessel ahead in Little 
Rapids eut. Thèse rules also, like the gênerai rules of navigation, pro- 
vide that any vessel overtaking another shall keep out of the way of the 
overtaken vessel, and that where one of two vessels is required to keep 
out of the way, the other shall keep her course and speed. Rules 23 
and 26 of the act of Congress relate to signais between steam vessels 
indicating their course to starboard or port, and do not prescribe the 
signais which are to be used between an overtaking vessel and the ves- 
sel ahead. The rule relative to signais between such vessels is rule 
5 of the Secretary of the Treasury, as there is nothing in this rule in- 
consistent with rules 23 and 26 of the act of Congress. Rule 5 pro- 
vides that in case a steamer desires to pass another going in the same 
direction on said river, at a point where passing is permitted by the 
rules, the pilot of the steamer astern shall, if he intends to pass the 
steamer ahead on the left or port side, indicate such intention by giving 
two short blasts of the steam whistle; that thereupon the pilot of the 
steamer ahead shall immediately answer by giving the same signal, 
unless he does not think it safe for the steamer astern to attempt to 
pass at that point, when he shall immediately signify the same by giv- 
ing several short and rapid blasts of the steam whistle ; and that under 
no circumstances shall the steamer astern attempt to pass the steamer 
ahead until the vessels hâve reached a point where it can be safely donc, 
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■when the 'steamer ahead shall signify lier willingness by blowinjï the 
proper signais and shall then slacken to a slow rate of speed, and the 
steamer astern shall pass. 

It is entirely plain that the North Star was in fault for the collision. 
She was at the time of the collision, and had been for a considérable 
distance, maintaining an vmlawful rate of speed, and the collision oc- 
cnrred when she was attempting to pass the Siemens at a place where 
it was unlawful for her to do so. Thèse infractions contributed directly 
to the disaster. Thèse violations of the rules would suffice to charge 
her with contributory fault ; but they are not the only ones of which 
she was guilty. She was attempting to pass the Siemens, not only 
without an assenting signal from the latter, but in défiance of dis- 
senting signais. If the master of the Korth Star put a wrong in- 
terprétation upon the signais of the Siemens, he was without légal 
justification in doing so, as the language of the signal rule is plain, and 
he was bound to know the rule. 

Irrespective of the positive rules of navigation, the conduct of the 
master of the Korth Star was not only imprudent, but was rash in the 
extrême. There was ample width and depth of the channel in the river 
to permit the North Star to overtake and pass the Siemens and her 
tow between the government pier and the crib lighthouse, and the 
North Star would hâve been justified in attempting to do so between 
thèse two points, if the relative speed of the vessels, without exceeding 
the lawful limit, would hâve rendered it practicable. She would also 
hâve been justified in persisting in the attempt, notwithstanding 
she had not obtained any assent to her first signal. It is not the mean- 
ing of rule 5 to forbid a steamer astern invariably from passing 
the steamer ahead if the latter does not signify her assent and slacken 
speed. If the gênerai conditions of navigation and the relative speed 
of the vessels are such that a steamer astern caii safely pass the other, 
she is at liberty to do so ; and she cannot be deprived of lier privilège 
by the neglect or contuniely of the steamer ahead. But, it should 
hâve been obvions to the master of the North Star when the second 
signais between the vessels were exchanged, that liis vessel could not 
overtake and pass the Siemens before the vessels would reach the crib 
lighthouse, if the latter insisted upon her privilège of maintaining her 
speed. When thèse signais were exchanged, the North Star had 1,100 
or 1,800 feet to go before she could come abrcast of the Siemens and 
pass lier bow. During the mile which had been traveled by the vessels 
after the North Star had given her first signal to the Siemens, the 
former had gained only a quarter of a mile upon the latter, and to 
overhaul and pass the Siemens before reaching the crib lighthouse, 
she would bave to maintain a speed of at least 12 miles an hour over 
the ground. Notwithstanding the dissenting signal, however, the 
master of the North Star persisted in the attempt, although he observed 
that the Siemens had not reduced her speed. He knew, or was bound 
to know, that the vessels would bave to make a sharp turn to star- 
board to enter the eut, and that necessarily the Siemens would bave 
to begin her preparatory movement several hundred feet above the 
entrance to ensure the proper turning of her tow; that any attempt 
by his own vessel to pass the Siemens while the latter was rounding 
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into the eut, because of the size of the vesscls, and the comparatively 
narrow room for the maneuver, would be highly hazardous to both ; 
and that a collision in the eut would be almost inévitable unless his 
vessel eould pass the bow of the Siemens before the latter had turned 
on hcr eourse to starboard. Still he persisted, and signaled the Siemens 
again although his vessel had not overhauled her. When he received 
and disregarded the last dissenting signais from the Siemens, she was 
about ready to eommenee her turn to starboard. From that time until 
the vessels eame together his conduct was highly eulpable, and was 
practically a challenge to the Siemens to accept a collision unless she 
would consent to abandon her privilège and reduce her speed to a 
minimum. The court belovi' was clearly right in deciding that the 
North Star had been guilty of contributory fault. 

The question whether the Siemens was also in fault for the collision 
dépends in part upon the meaning to be given to rule 5. This rule 
imposes upon the steamer ahead the duty of co-operating with the 
vessel astern when the vessels hâve reached a point where they can 
pass safely. It is not its meaning that the vessel ahead shall give 
an assenting signal and slacken to a slow speed whenever requested 
to do so by a vessel astern provided there is room for the latter to 
pass safely ; for if this were the requirement, it would be inconsistent 
with rules 20 and 23 of the act of Congress. Those rules, which but 
express the law of navigation that everywhere obtains, recognize the 
privilège of the vessel ahead to maintain her speed, and the duty of the 
vessel astern to keep out of the way, until the vessel astern bas over- 
taken the vessel ahead. AU rules of navigation are qualified by the 
fundamental one that in obeying them due regard must be had to any 
spécial circumstances rendering a departure from them necessary to 
avoid immédiate danger; and it is the contemplation of rule 5 that 
when the vessel ahead bas been overtaken, and the overtaking vessel 
is about to pass ahead, the immédiate danger \yhich then arises requires 
that the former shall forego her privilège, and so govern her move- 
ments as to assist in avoiding it. Then it is, and not before, that rule 
o means that the vessel ahead, after signifying her willingness by sig- 
nais, should "slacken to a slow rate of speed." 

Thus interpreting the rule, we think the Siemens was not in fault 
for her failure to give an assenting signal to the first signal from the 
North Star. Even had it been her duty by the rule to give an an- 
swering signal, we agrée with the court below that her fault would bave 
been in no sensé a fault which contributed to the collision, because 
subsequently, when she responded with a dissenting signal to the second 
signal of the North Star, there was ample time and room for the 
North Star to desist without risk from her attempt to overtake the 
Siemens. If the master of the vSiemens heard the first signal of the 
North Star, his refusai to consent to the proposition to pass was 
fiagrantly selfish, as it would hâve entailed only a trifling delay to 
his vessel, as there was ample opportunity for the North Star to 
pass his vessel before reaching the crib lighthouse, and if the Siemens 
entered the eut before the North Star the latter would be subjected 
to a very considérable delay in reaching L,ake Huron. He daims, how- 



174 151 FEDERAL REPORTER. 

ever, that he did nbt hear the first signal of the North Star, and he is 
supported by the testimony of those on board bis vessel. 

When the second signais were exchanged the situation had materially 
changed. The vessels had reached a place where the attempt of the 
North Star to pass could not be accomplished without a chance that 
it would interfère with the preparatory movements of the Siemens to 
enter the eut, and thereby involve some degree of risk to her tow. 
He v^ras aware that the North Star could not pass the Siemens before 
reaching the crib lighthouse without exceeding a lawful rate of speed, 
unless the speed of the Siemens should be reduced to a degree which 
might possibly be hazardous to the tow. 

He ought not to be criticised for refusing to consent to a violation 
of the law, nor for exercising extrême caution. When the third signal 
of the North Star was given the situation of the vessels was such that 
the attempt to pass could only be accomplished at serions risk to the 
tow, and every considération of prudence forbade the master of the 
Siemens from consenting and slackening the speed of his vessel. 

We bave examined the proofs with care to ascertain whether it can 
be safely found that the Siemens was guilty of any attempt to thwart 
the movements of the North Star at or after the time when the former 
commenced her preparatory movements to enter the eut ; and do not 
think they justify such a conclusion. She was required to begin to 
change her course several hundred feet above the entrance to the eut, 
and alter it to starboard four or five points to enter the eut and get 
straightened down the channel and enable her tow to do so, and in 
view of her size and the size of her tow, and the length of the hawser 
to the tow, this movement could hardly be accomplished except by 
swinging into the eut at or near mid-channel. 

We conclude that the court below properly found that the Siemens 
was free from fault. 

Of the award of over $30,000 for the libelant's damages caused by 
the collision, $12,036 consists of demurrage, the loss alleged to hâve 
been occasioned to the libelant by the détention of the Siemans and the 
Holley. It is insisted for the appellant that the commissioner, to 
whom it was referred to ascertain and report the damages conséquent 
upon the collision, properh^ refused to allow this item, and that the 
court below erred in overruling that part of his report. 

The collision took place November 28th, and resulted in the stranding 
of the two vessels, the necessity for temporary repairs to complète 
their voyage to Conneaut, their port of destination on Lake Erie, and 
repairs at Loraine, the nearest port at which the further necessary re- 
pairs could be made. Had the voyage not been interrupted by the 
collision, the vessels would bave reached their port of destination, and 
could bave been unloaded and ready to start on another voyage by 
the afternoon of December 2d. As it was, they were prevented from 
making another voyage during the season of navigation upon the 
lakes. The season of navigation was, by the understanding of vessel 
owners and underwriters, to close December lOth, but, as the ice did 
not block St. Mary's Canal at that date, some vessels passed through 
as late as December 17th. 
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The commissioner found that, if it had not been for the interruption 
of their voyage, the vessels could, at their owner's option, hâve been 
despatched to Duhith, taken on a grain cargo there, and returned to a 
L-ake Erie port within the season of navigation ; and, if they had aç- 
tually donc this, they would hâve earned freight beyond expenses 
amounting to the item in controversy. But he did not find that they 
would hâve been actually sent out upon another voyage ; and he based 
his disallowance of the item upon the improbability, in view of the évi- 
dence, that either of them would hâve been sent by their owner upon 
another vovage that season. He applied the rule stated in The Con- 
queror, 166 U. S. 125, 17 Sup. Ct. 516, 41 L. Ed. 937: 

"That deinurrage will only be allowed when profits hâve actually been, or 
may be reasonably supposée! to bave been lost, and the amount of such profits 
is proven with reasonable certainty." 

When a vessel is employed at the time of the collision, or when it 
appears that she would hâve been beneficially employed during the 
period of her détention, it is entirely clear that actual loss bas attended 
the interruption of her engagements. The Margaret J. Sanford (C. C.) 
37 Fed. 148. Her owner is entitled to full indemnity. In other words, 
he is entitled to compensation measured by his actual loss, including. 
not only his direct loss, but any consequential loss he may bave sus- 
tained by deprivation of profit. But his consequential loss cannot ex- 
ceed that which he actually sustained. In ascertaining whether earn- 
ings bave been lost by the owner, the inquiry is not whether thev 
could possibly bave been made by the use of the vessel during the 
period for which he bas been deprived of her use, but is whether they 
would bave been made. As it cannot be proved that they would bave 
been certainly made, except when the vessel has a pending engagement 
for her profitable use during the period of détention, it sufFces if the 
fact is proved circumstantially and with a reasonable degree of cer- 
tainty. The inquiry is determined by the same rules of law which 
obtain when the owner of any other kind of property seeks compensa- 
tion for the profits lost by the wrongful interruption of its use. The 
Baltimore, 8 Wall. 377, i585, 19 E. Ed. 463. It is not necessary for 
him to show by direct évidence that he would bave employed his vessel 
or his property during the period in such a way that earnings would 
bave accrued to him. In many cases this would necessitate proving 
his intention at the time, and this might be impossible. It suffices if 
he shows a state of facts from which a court or jury can find that there 
was an opportunity for him to do so, and that he would probably hâve 
availed himself of it. But if it appears aiïirmatively, or if the rea- 
sonable inference from the facts established is that there was no op- 
portunity or that he would bave rejected the opportunity, if ofïered, 
it is impossible for a court or jury to find legitimately that he has sus- 
tained actual loss. 

In the présent case, the facts were thèse : The Siemens and the Holley 
were vessels of a fleet owned by the libelant, enga^-ed in voyages from 
ports on Lake Erie to ports on Lake Superior. The fleet consisted of 
24 vessels, 12 being steamers, and 12 being barges. Customarily each 
steamer was despatched with a barge in tow, but no regular towage 
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arrangement existed, and the barges were transferred at either end of 
a voyage to différent steamers, or returned by a particular steamer, as 
might best facilitate despatch in transportation. Ail of the vessels 
were insured under marine policies, warranting that they shotild net 
be navigated after December lOth at noon, except to continue a voyage 
already begun. The average time occupied by a voyage to Dulnth 
and back by the Siemens and her consort was 10 days ; the vessels 
going without cargo on the up trip. No charters were offered the 
libelant for either the Siemens or the Holley, but cargoes of wheat 
for transportation by two of its vessels from Duluth to Bufïalo were 
offered to it as late as November 27th. On that day the libelant ac- 
cepted two charters for wheat at Duluth. A witness was produced 
by the libelant, one of two agents in the libelant's office at Cleveland, 
who testified that two cargoes were offered libelant subsequently to that 
date, but at what date does not appear, and were not accepted by li- 
belant. He also testified that the reason why they were not accepted 
was that the only one of the libelant's steamers which would bavé been 
available for the voyage was the Siemens, that she was faster than 
other steamers of the Ubelant, and if she had not been disabled the 
libelant would bave sent her to Duluth. At the time thèse charters 
were offered, three of libelant's steamers and five of its barges were 
at Lake Erie ports unemployed, and in suitable condition and readi- 
ness for making a voyage to Duluth and transporting wheat cargoes to 
Buffalo. None of thèse vessels were sent out for another voyage, but 
ail were laid up for the winter. Of the eight other steamers of libelant, 
which arrived at L,ake Erie ports in November with their barges, none 
was sent out with a barge after November 25th, two were sent out on 
that day without a barge, and the last sent out at ail were sent with- 
out a barge — one, the Bessemer, November .39th, and the other, the 
Morse, November 30th. Except two barges sent out November 25th, 
ail the other barges were sent on their last up-lake trips before No- 
vember 23 d. Upon thèse facts the commissioner in his report very 
justly observed that (when the two charters were refused) the season 
of navigation on the Great Lakes was near the close, the voyages of 
the fleet were suspended, the vessels were about to go into winter 
quarters, and one by one libelant's vessels had been laid up for the 
winter as they arrived at Lake Erie ports. The testimony of the 
libelant's witness leaves the date at which the two charters were of- 
fered, and refused conveniently vague and uncertain. They may Imve 
been offered on November 21st, after but on the same day of the 
acceptance of the two of that date. They may hâve been offered as 
late as December 2d. He knew of the collision on November 28th, 
the day on which it occurred, and he knew that if it had not occurred 
the Siemens and the Holley would not hâve been able to undertake 
another voyage before December 2d. It seems extremely improbable 
that he would bave been willing to despatch thèse vessels within eight 
days of the expected close of navigation on a 10 days' voyage. He 
did not State how much faster the Siemens was than were the other 
steamers which could hâve been despatched for the voyage. He did 
not State that the refusai to accept the last two charters offered was 
placed upon the ground that the Siemens was disabled ; nor did he give 
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a single fact to corroborate his statement that the charters would hâve 
been accepted if she had not been disabled. The case for the Hbelant 
rests upon the naked statement of this single witness respecting his state 
of mind. We think the commissioner was justified in rejecting this 
statement, and in reaching the conclusion that the two charters were not 
accepted because the libelant was unwilling to send eut any of its vessels 
at se late a day as December 2d, and was therefore unwilling to con- 
tract. The functions of a commissioner, to whom it has been referred 
to take the évidence and report his opinion to the court respecting dam- 
ages, are analogous to those of masters in chancery (Admiralty Ruie 
44), and his findings upon questions of fâct depending upon conflict- 
ing testimony, or upon the credibility of witnesses, should not be dis- 
turbed by the court of revision, unless they are clearlv erroneous. La 
Bourgogne (C. C. A.) 144 Fed. 781; Davis v. Schwartz, 155 U. S. 
631, 636, 15 Sup. Ct. 237, 39 L. Ed. 2<89 ; Tilghman v. Proctor, 125 
U. S. 136, 150, 8 Sup. Ct. 894, 31 L. Ed. 664. 

It follows that the commissioner's report, as to the item disallowed, 
was erroneously overruled by the District Judge. 

The decree is modified, with costs to the appellant, and with in- 
structions to the court below to decree conformably with this opinion. 



MELDPajM V. UNITED STAÏES. 
(Circuit Court of Appeals, Nintli Circuit. Feln-uary 4, 1907.) 
No. 1,3G0. 

1. FOEGERY — iKSTnuMENT INTEXDED TO DeFRAUD TIKITED S .'ATES — IXDICTMENT. 

An indictmout wliich fl)ars;ps! tlie defeuilaut witli liavius felouiously 
and falsely made and forged and utterfd a certain affidavit purporting to 
be tlie aflidàvit of a person named, a iiretended settler on unsiivveyed pub- 
lie lands, and wliich sets out tlie afiidavit, in wliicli it is stated tliat alliant 
is sueh sottier, has made iniprovements, etc., and tiien cliarj^es that it was 
so made by défendant with intent to file the same in the office of a Sur- 
veyor General of the United States to be used as a basis for lettini? a con- 
tract for surveyinjr said lands deseribed therein, and with the further in- 
tent that it should be transmitted to the General Land Office for the 
purpose of obtaining the approval of and paynient for said survey, charges 
an offense of forging a writing for the fjurpose of obtaining, or enabling 
others to obtain, money from the United States. 

2. Same. 

An indictment for forging a writing with intent to defraud the United 
States is sufflcient to charge the offense, so far as concerns tUe nature of 
the instrument, if it is made to appear that it is one by which the govern- 
ment might bave been défrauded, and It need not aver the existence of ex- 
traneous facts which would or might be necessary to that resuit. 

3. ArpiDAVTTS— FoKiiAi. Requisites— O-NfissioN or Vexcie and Notarial Seal. 

An affidavit is not fatally détective beeause of the omission of the venue 
or of a notarial seal to the jurât, in the absence of a statute requiring the 
jurât to be so attested. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 2, Affldavits, §§ 52, 
55.] 

4. Ceiminal liAW— Death of Judge Aj-tee Verdict— Po webs op Succbssoe. 

On the death of a fédéral judge before whom a criminal cause was tried) 
before a motion for new trial has been passed on, bis suecessor has power, 
151 F.— 12 
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under Rev. St. § 953, as amended in 1900 (Aot .Tuile 5, 1900, 31 Stât. 270, 
c. 717, § 1 [U. S. Comp. St. 1901, p. 69G]), to pass upon and overrule sucli 
motion wliere tlie évidence lias been talcen and preserved In sténographie 
notés, and, having sucli power, he has tiie furtlier power to proceed in the 
case and to reuder judgment on the verdict. 

In Error to the District Court of the United States for the District of 
Oregon. 

For opinion below, see 146 Fed. 390. 

The plaintif! in error was tried and convicted in the court below upon an in- 
dictment which contained 21 counts, alternately charging hlin with forging and 
uttering certain false affldavits. ïlie first count is as follows : "That Henry 
Meldrum on the 6th day of January, 1902, at the city of Portland, within the 
State and district of Oregon, for the purpose of defrauding the United States, 
feloniously did falsely nialve and forge a certain attidavit, purportiug to be the 
affidavlt of one Wni. E. Pardee, a pretended settler upon unsurveyed landa 
of the United States, which affidavit was for the purpose of procuring said 
lands to be surveyed by the United States, the ténor of which said false and 
forged affidavit is as follows, to wit: 

"'Application for Survey. 

" 'The U. S. Surveyor General, Portland, Oregon — Sir: I, the underslgned 
settler, residing upi;7. unsurveyed land, believed to be in Tp. 27 S., K. 2G E., W. 
M., Or., a citizen of the United States, and entitled to enter land under the laws 
thereof, do hereby apply for the survey of the above-named township, or so 
niueh thereof as can tje surveyed under the présent laws and régulations es- 
tablished and prescribed by the Hon. Commissioner of the General Land Of- 
fice. And I do soleninly swear that I am an actual and bona 0de settler upon 
said unsurveyed land of the United States; that I make this application in 
good faith, and intend to perfect the title under the homestead laws to my claini, 
sltuated in approximate section 17 of the above-named unsurveyed township ; 
that I know the greater portion of said township is not known to be minerai. 
but is agrlcultural (timber and grazlng land). and as far as I know is not re- 
served by the government. And I further swear that my improvements con- 
sist of house, fences, and other improvements, and that I estimate their 
inoney value at $375.00 and that I settled upon said land in good faith Januarv 
30, 189G. 

" '[Signature of applicant] Wm, E. Pardee, 

" 'Post Office : Narrows, County of Hamey, State of Oregon. 

" 'Subscribed and sworn to before me this 6th day of .Tanuary, 1902. 

" 'J. W. Hamakar, Notary Public for State of Oregon.' 

—with intent then and there to file the same in the office of the Surveyor Gen- 
eral of the United States at Portland, Oregon, to be used as a basis for letting 
a contract for surveying said lands described therein by the United States, and 
with the further intent that said false and forged affidavit should be trans- 
mitted to the Commissioner of the General Land Office of the United States at 
Washington, District of Columbia, for the purpose of obtaining the approval 
of and payment for said survey ; contrary to the form of the statute in such 
case made and provided and against the peace and dignity of the United States 
of America." 

The second count chargea the uttering of said false and forged affidavit. 
The other counts were siniilar to the flrst two. The exceptions taken at the 
trial, if any there were. were not preserved, and no bill of exceptions was 
presented or allowed. There was no demurrer to the indictment and no ob- 
jection made thereto in any form, nor was there a motion in arrest of judg- 
ment. The case was tried before the Honorable C. B. Bellinger, the former 
judge of the court below, and on November 17, 1904, the verdict of the jury 
was returned. On December 13, 1904, the plaintifC in error flled a motion to 
fiet aside the verdict and for a new trial, on the ground that the verdict was 
not sustained by the évidence; that it was contrary to law; that error of law 
was conimitted by the judge at the trial ; and that error of law was committed 
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in overruling the objection of the plaintiff in error "to the IntrO(3uction of any 
testimony in tlie cause for the reason tliat ttie indietment fails to cliarge an of- 
fense." On June 14, 1906, tlie plaintiff assigned as additional ground for a 
new trial "that after tlie rendition of tlie verdict herein, and while said mo- 
tion for a new trial was pending, and before a décision liad been rendered 
thereon or sentence passed, the Honorable Charles B. Bellinger, district judge 
of the United States, before whoni this cause was tried, died." 

On July 2, 1906 the motion for a new trial was deuied, and thereafter the 
plaintiff in error was sentenced. 

Richard W. Montap^ue, for plaintiff in error. 
Wm. C. Bristol, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The plaintiff in error contends, first, that the indietment does not 
State a crime, and that, therefore, no conviction can be based upon it ; 
second, that the judge who tried the cause having died during the 
pendency of the motion for a new trial his successor in office had no 
power to deny said motion or to render a judgment or impose sentence. 

If there were any objections in the court below to the introduction 
of testimony on the ground that the indietment failed to charge an 
offense, they are not preserved in the record, and there is nothing now 
before us to show that they were made. No demurrer or objection to 
the indietment having been made in the court below, the only question 
for this court to détermine in that regard is whether it sufïiciently 
charged a crime to sustain the judgment of the court. The indiet- 
ment charges the felonious making and forging of certain affidavits 
purporting to be the affidavits of pretended settlers upon unsurveyed 
lands of the United States, for the purpose of procuring said lands to 
be surveyed by the United States, by filing the same in the office of 
the Surveyor General of the United States, to be used as a basis for 
letting a contract by the United States for such survey, with the further 
intention that such false and fraudulent affidavits should be transmit- 
ted to the Commissioner of the General Land Office at Washington for 
the purpose of obtaining the approval of and payment for said survey 
when made. It is contended that the only statutory authority for 
the survey of public lands is found in section 2401 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 1477], which provides that when set- 
tlers desiring a survey shall fîle an application therefor in writing and 
shall deposit in a proper United States depository to the crédit of the 
United States a sum sufficient to pay for such a survey, together with 
ail expenditures incident thereto, without cost or claim for indemnity 
on the United States, it shall be lawful for the Surveyor General un- 
der instructions to survey such public lands, and that, inasmuch as ail 
the expense of the survey of such lands is to be deposited in advance 
by the settlers desiring the same, there can be no loss or injury to 
the United States upon any survey, and therefore there can be no pur- 
pose to defraud in forging affidavits for the purpose of procuring the 
same. But this argument leaves out of considération section 2403 [U. 
S. Comp. St. 1901, p. 1478], which provides that, where deposits are 
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made în accordance with the provisions of section 2401, certificates 
shall be issued therefor, which certificates may be used by settlers in 
part payment for the lands settled npon, or may be assig;ned by in- 
dorsement, and may be received by the government in payment for 
any public lands of the United States in the states where the surveys 
are made. It thus appears that money deposited by settlers is not 
taken in payment for the surveys, but is received as an advance for the 
présent expense thereof, and becomes a charge against the United 
States, evidenced by certificates which may be used in payment, not 
only for the lands so surveyed, but for other lands in the state. It is 
plainly to be seen, therefore, that the government might hâve been 
defrauded by the false afïidavits for the making of which the plaintiiï 
in error was indicted. The proof in the court below may hâve shown 
that the land so to be surveyed was worthless, a désert waste, or that 
the purpose of the survey which was sought was to give occupation to 
surveyors at a cost far beyond its value or its just compensa<:ion. If 
it can be perceived that the government might hâve been defrauded by 
the instrument, its sufficiency, so far as that feature of the indictment 
is concerned, will be sustained, especially when it is attacked for the 
first time, as hère, in an appellate coiut. 

Again, it is to be observed that on March 3, 1901, Congress in mak- 
ing appropriations for the sundry civil expenses of the government 
for the fiscal year ending June 30, 1902, appropriated for surveys and 
resurveys of public lands $325,000, and provided that in expending 
the same préférence should be given in favor of surveying townships 
occupied in whole or in part bv actual settlers. 2 Supp. Rev. St. (2d 
Ed.) p. 1551 (Act March 3, 1901, c. 853, § 1, 31 Stat. 1133 [U. S. Comp. 
St. 1901, p. 3769] ). The proof in the lower court may hâve been that 
a portion of the money so appropriated for the year 1903 was available 
for surveys of public lands in Oregon, and that it was the intention 
of the plaintifï in error to use the forged afïidavits in obtaining such 
money for the surveys for which he sought otificial sanction. From 
whatever source the money was sought to be obtained, it is évident that 
there might hâve been, upon the facts charged in the indictment, an 
intention to defraud the United States. The law contemplated tJie use 
of affidavits for the purpose for which the plaintiiï in error is charged 
to bave used them. Section 2478 of the Revised Statutes [ U. S. Comp. 
St. 1901, p. 1586] authorized the Commissioner of the General Land 
Office, under the direction of the Secretary of the Interior, to enforce 
and carry into exécution by appropriate régulations the statutes relat- 
ing to the public lands. Such régulations were promulgated in a 
manual of surveying instructions for the survey of the public lands 
of the United States. Section 2399 fU. S. Comp. St. 1901, p. 1474] 
provided that the manual and the spécial instructions of the Surveyor 
General "shall be taken and deemed to be a part of every contract for 
surveying the public lands." The régulations in force at the dates 
mentioned in the indictment, in substance, recited that the law con- 
templâtes bona fide surveys upon bona fide applications by actual set- 
tlers, and defined settlers to be "persons who hâve attached thcmselves 
permanently to the soil." They provided that appHcations for surveys 
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must be in writing, must designate the tovvnship to be surveyed, state 
that the applicants are well acquainted with the character and condition 
of the land, and that the same is not minerai or reserved by the gov- 
ernment; that they must particularly describe the land sought to be 
surveyed, stating whether it is grazing, timber, désert, swampy, moun- 
tainous, rocky, etc. ; that they must state the number of settlers in 
the township, the duration of their inhabitancy, the extent and value of 
their improvements or others made on the land, the quantity under 
cultivation, etc., and that the statements must be verified by affidavit ; 
and that the applicants must also déclare that their applications are 
made in good faith, and not for the purpose of enabling a surveying 
contract to be obtained, nor at the instance or in the interest or for 
the benefit of any other person. Thèse régulations bave the force 
and effect of law. Cosmos v. Gray Eagle. 190 U. S. 309, 23 Sup. Ct. 
692, 47 L. Ed. 10G4; Hawlev v. Diller, 1?8 U. S. 495, 20 Sup. Ct. 
9S6. 44 L. Ed. 1157; In re Kollock, 165 U. S. 533, 17 Sup. Ct. 444, 
41 L. Ed. 813. 

It is contended that the indictment is fatally defective, in that it 
does not déclare that there were no such persons as the affiants named 
in the affidavits ; in that it fails to charge that the affiants did not live 
on the lands described or that such lands were unsettled; in that it 
fails to deny that the plaintif! in error had been given authority by 
.such affiants so named to prépare the affidavits ; and in that it contains 
no allégation that money was deposited to meet the expense of the 
survey. The indictment charges that the plaintifï in error feloniously 
did falsely make and forge a certain affidavit purporting to be the 
affidavit of (the affiant named) a pretended settler, and it sets forth 
a copy of the affidavit, with a signature purporting to be that of the 
affiant and the jurât before a notary public. The indictment, in other 
words, plainly charges the plaintiff in error with forging the affidavit 
and signing the name of a pretended person thereto, and falsely ob- 
taining or appending the jurât of a notary. Under such a charge it 
would be immaterial whether there were such a person as the affiant 
named, or whether he was a settler on the land, or whether the land 
had been settled upon; nor is it a fatal defect to the indictment that 
it fails to allège tbat money was deposited with the affidavits as re- 
quired by section 2401. The crime charged was the felonious false 
making and forging of the affidavits and the uttering of the same. 
In United States v. Lawrence, 13 Blatchf. (U. S.) 211, Fed. Cas. 
No. 15,572, Judge Benedict said : 

"It is not necessary m an indictment for forpcery to set ont sueh a state of 
things existing in fact tbat tlie writing if genuine, would necessarily or prob- 
ably affect a right of the United States. AVlien the wiitings apjjear, by tlieir 
language. to be sueh that they miglit hâve tlie effe<'t to rtofraud tlie î-nited 
States, it is sufficient to set them out, avcrrlng generally the intent to de- 
fraud the United States, but oniittiug ail extrinsic eireuuistanees." 

In the affidavits set forth in the indictment there is no venue, and 
no notarial seal is attached to the jurât. The plaintifif in error contends 
that thèse omissions render the affidavits fatally defective. But the 
gênerai rule is that the omission of a venue is not a fatal defect, 
since the presumption will be indulged that the officer who took the 
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affidavit acted within his authoritv. 2 Cyc. 31 ; Reavis v. Cowell, 56 
Cal. 588; Young v. Young, 18 Minn. 90 (Gil. 72) ; Merriam v. Cof- 
fee, 16 Neb. 450, 20 N. W. 389 : Dennison v. Story, 1 Or. 272 ; Orms- 
by V. Ottman, 85 Fed. 492, 29 C. C. A. 295 ; State v. Henning, 3 
S. D. 492, 54 N. W. 536. And the same is true of the omission of a 
notarial seal in the absence of a statute requiring tliat the jurât be se 
attested. 2 Cyc. 32 ; Jowers v. Blandy, 58 Ga. 379 ; Clément v. Bul- 
lens, 159 Mass. 193, 34 N. E. 173 ; Schaefer v. Kienzel, 123 111. 430, 
15 N. E. 164 ; Finn v. Rose, 12 lowa, 565. 

Did the judge of the court below hâve authority to pass upon the 
motion for a new trial and impose the sentence ? The plaintifï in error 
contends that he did not, that he had not participated in the trial, 
and that the right of the plaintifï in error to hâve the judge who pre- 
sided at his trial take part with the jury at every step in the déter- 
mination of his guilt or innocence was a fundamental right which could 
not be taken awav by an act of Congress, and he relies upon the case 
of United States V. Harding, 1 Wall. Jr. (U. S.) 127, Fed. Cas. No. 
15,301. In that case the power of the successor in office to the judge 
before whom the case had been tried to overrule a motion for a new 
trial and to impose sentence was denied, on the ground that neither 
the évidence in the case nor the instructions to the jury were preserved 
and presented to the court. But in the présent case the testimony 
was taken in sténographie notes and was preserved. In the opinion 
filed in the court below it is said: 

"The évidence has been fully reported. and a careful examination of jt sliows 
immistakably that the jury was" entlrely justifled in arrlving at its verdict." 

It appears, moreover, that on presenting the motion for a new trial 
counsel for the plaintifï in error expressly waived reliance on any 
ground of motion for a new trial, save and except the death of the 
judge before whom the case was tried, after the rendition of the 
verdict and while the motion for a new trial was pending. Section 
953 of the Revised Statutes as amended bv Act June 5, 1900, c. 717. 
§ 1, 31 Stat. 270 [U. S. Comp. St. 1901, p.' 696], provides that in case 
of the death of the judge before whom a cause has been trieu the judge 
who succeeds him "or any other judge of the court in which the cause 
was tried, holding such court thereafter, if the évidence in such case 
has been or is taken in sténographie notes * * * shall pass upon 
said motion and sign such bill of exceptions" ; and it further provides 
that if said judge is satisfied that, owing to the fact that he did not 
préside at the trial or for any other cause, he cannot fairly pass upon 
said motion and allow and sign said bill of exceptions, he may in his 
discrétion grant a new trial. If the succeeding judge can, as undoubt- 
edly he may under this statute, deny a motion for a new trial, there can 
be no question of his power to further proceed in the case and render 
judgment upon the verdict. In New York Life & Fire Ins. Co. v. 
Wilson, 8 Pet. (U. S.) 291-303, 8 L. Ed. 949, the court said: 

"But the district Judge is mistaken in supposing that no one but the judge 
who renders the judgment can grant a new trial. He, as the successor of his 
predecessor, can exercise the same powers, and has the right to act on every 
case that remains undecided upon the docket as fully as his predecessor could 
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îiave doue. The court reraains the same, and the change of the ineuinbents 
cannot, and ought not, in any respect to Injure the rights of litigant parties." 

Under the statute and the authorities above stated, we entertain 
no doubt of the power of the judge who heard the motion for the new 
trial in the court below to overrule the same and to impose sentence 
upon the plaintiff in error. 

The judgment is affirmed. 



THI'-] MAKJOKIE. 
(Circuit Court of Appeals, Fourth Circuit. February 5, 1907.) 

No. C87. 

1. Maritime Liens— LiExN fob Supplies— I^nforcement Agatnst Bona Fide 

pueciiaser. 

A maritime lien for supplies furnished to a vessel in a foreign port will 
not be enforced as against a subseipient bona flde purchaser of the ves?el 
without notice, unloss it is asserted within a reasonnble time under ail the 
circumstances of the case which is hirgely dépendent upon the opportunities 
for enforceiuent. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§ 89.] 

2. Same— Reasonable Diligence in Enpokcement. 

Libelant in April furnished a small supply of coal in the port of Nor- 
folk to a pleasure yacht owned in Philadelpbia. During the summer the 
yacht did not return to Norfolk, having no defînite route, but visited 
several ports on the coast, and in July reached New York, where she re- 
mained until November, and in the meantime was sold to a bona flde pur- 
chaser for value. Libelant wrote several letters to the owner in Phila- 
delpbia, but reeeived no reply, and in December placed the account in the 
hands of attoi-neys who, after considérable search, in February found the 
yacht in Baltimore, where slie had been taken by the new owner for the 
winter, and suit was at once begun. Held, that there was no such delay 
or lâches under the circumstances as would defeat the lien. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 34, Maritime Liens, 
§ 89.] 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore. 

J. Wilson Leakin, for appellant. 
Floyd Hughes, for appellee. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and Mc- 
DOWELL, District Judges. 

BRAWLEY, District Judge. The libel is for supplies of coal fur- 
nished in March, 1903, by libelants at Norfolk, Va., to the steam yacht 
Marjorie, of which Mrs. Hattie E. Vandergrift, of Philadelphia, Pa., 
was then owner. The Marjorie was a pleasure yacht, having no defînite 
route. She sailed from Norfolk March 7, 1903, was at Charleston, 
S. C, April 2d, sailing thence to Hampton Roads April 24th, thence 
to Philadelphia May 13th, remaining there until July Ist, thence to 
Atlantic City, remaining there until july lOth, thence to New York, 
where she remained until November, when she was taken to Balti- 
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more and laid up for the winter. The claimant purchased her 
September 38th, and finding no liens recorded in Philadelphia, the 
port of registry, paid the full purchase money, taking a bill of sale 
and possession thereof. The libel was filed February 18, 1904. 

It is clear from the testimony that the supplies were furnished upon 
the crédit of the vessel, and that libelants had under the gênerai mari- 
time law a lien therefor, which would be an abiding lien upon the ves- 
sel in the hands of the original ovvner until the debt was paid, and the 
only question is whether it would be inéquitable to enforce it against 
a vessel which has passed into the hands of a bona fide owner for valu- 
able considération without notice. As against such purchaser, the gên- 
erai rule is that the lien must be enforced within a reasonable time ; 
but there is no formulary of interprétation of universal application as 
to what constitutes such reasonable time. It dépends upon the cir- 
cumstances of each case, courts of admiralty adopting the gênerai 
principles which govern courts of equity in respect to what are called 
"stale" claims. Lapse of time, change of conditions, and opportunities 
of enforcement are ail potent factors. The Marjorie was never at the 
port of Norfolk after the supplies were furnished, and it appears that 
during the summer of 1903 libelants wrote several letters to the hus- 
band of the then owner at Philadelphia, asking payment of the bill, 
to which no attention was paid, and in December the claim was placed 
in the hands of counsel, who after diligent search and considérable 
difïiculty succeeded in finding the yacht in Baltimore, where she was 
laid up for the winter, and immediately libeled her. 

Some of the older cases seem to assume that the creditor may rea- 
sonably wait for the return of the vessel to his own port, and that he 
was not bound to pursue her into another district to prevent his claim 
becoming "stale," and it has been gcnerally held with respect to ves- 
sels engaged in commerce and trading between regular ports that the 
lien should be enforced as soon as the expiration of the first voyage 
after the materials are furnished, if there has been opportunity of so do- 
ing, unless there are circumstances which explain the delay ; but thèse 
cases furnish no governing rule applicable to the case of a pleasure 
yacht sailing from port to port at the will of her owner. With the 
présent facilities of communication between the ports of Norfolk, 
Baltimore, Philadelphia, and New York, we could not say that a party 
in Norfolk furnishing supplies to a vessel owned in either of the ports 
named could wait for an indefinite period for the return of the vessel 
to his own port, before taking measures for the enforcement of his 
lien. As such liens are not required to be made manifest by public 
registration, and there are fréquent mutations of title in vessels of 
this class, the free disposai and circulation of such property would be 
defeated if secret liens, existing independently of possession, were 
allowed to continue indefinitely. It is the gênerai interest of com- 
merce, and the particular interest of every shipowner, that parties 
who furnish supplies to a vessel away from her home port, which are 
necessary to enable her to continue her voyage, should hâve a lien 
for the supplies. In the home port the law présumes that the owner 
may obtain such supplies upon his own crédit, and no such lien exists 
except by statute. Being the outgrowth of a wholesome public policy. 
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there are no limitations of time for their enforcement except sucli as 
is implied by the courts in analogy to the bar which the statute inter- 
poses as to claims of similar nature, but mère lapse of time such as at 
law might bar a suit would not necessarily prevent a court of admiralty 
giving relief, if there were peculiar circumstances excusing delay which 
might render it inéquitable to refuse it. 

As commercial enterprise would be vexatiously incommoded and 
the free circulation and disposai of vessels prevented if such liens, which 
are not required by law to be made manifest by public registration, 
were allowed to lie dormant for an indefinite period, the courts bave 
uniforml}^ held, where the rights of bona fide purchasers will be in- 
juriously affected if it is allowed to prevail, that the lien is lost if there 
bas been long delay, and there bas been reasonable opportunity to en- 
force it. The diligence required is usually measured by the opportunity 
of enforcement. In nearly ail of the cases where the courts bave 
held the lien to be lost and where there bas been change of posses- 
sion, there has been unreasonable delay on the part of the creditor in 
availing himself of the opportunities of enforcing lus lien. In this 
case the yacht left the port of Norfolk a few days after supplies were 
furnished, and no want of diligence can be imputed to libelant for fail- 
ing to enforce his lien at that port, for the very purpose of the law 
giving the lien would hâve been thus defeated. The coal furnished 
was to enable the vessel to proceed on her voyage, and it would bave 
been inconsistent with its professed object if the yacht had been then 
seized. She never returned to Norfolk, but touc'hed at several ports 
during the spring and summer, and meantime the libelant was endeav- 
oring to coilect the amount of his bill from the owner. There is 
nothing in the testimony tending to show a waiver of the lien. The 
yacht was sold in September while lying in New York, and shortly 
thereafter was put out of commission and laid up for the winter in 
Baltimore. No case has been cited showing how much vigilance is 
required in following the movements of a vessel of this character, 
but the sum of ail the cases is that unreasonable activity and haste is 
not demanded, reasonable diligence is ail that the law deniands. 

The cases cited for the appellant fall far short of showing such un- 
reasonable delay as would bar the lien. In The John Lowe, Fed. Cas. 
No. 7,3.56, the lien claimed was for repairs to a canal boat in April, 
1866. The owner lived in Albany, N. Y. The canal boat was on a 
egular route, and her location and whcreabouts was well known. No 
effort was made to enforce the lien until August, 1867. She had in 
tlie meantime been mortgaged and sold under the mortgage and pur- 
chased by a bona fide purchaser for value without notice. During the 
period which intervened between the time when the supplies were 
furnished and the libel filed she had several times been to New Bruns- 
wick, and on one occasion at least the libelant had seen her there. In 
the absence of any spécial circumstances excusing the delay, the court 
held that the lien was lost. 

The second case cited is that of Coburn v. Insurance Co. (C. C.) 20 
Fed. 644. There the claim was for a salvage service rendered more 
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than nine years prior to the institution of the suit, but in the opinion 
there is a dictum reliecl upon by appellant to this effect : 

"Three moiiths lime may reiuler a claim stale iis where a lien holder lias 
stood by aiid permltted a ship to pass out of the lianrls of an innocent pnr- 
chaser, while perhaps three years would not be sutiicient without a change ot 
ownership." 

No case bas been cited, and a somewhat exhaustive examination by 
us bas not discovered one, wbere the lapse of three montbs' tinie bas 
been beld to render a claim stale. There may be circumstances where 
a party might be estopped by bis conduct from asserting the lien, but 
in such case the ground of décision would be the estoppel by matter 
en pais, and not the lapse of time. 

The next case is Norfolk Sand Company v. Owen, 115 Fed. 780, 53 
C. C. A. 96, decided by this court. That was a case where the lien 
claimed was for repairs to a schooner in August and September of 1898. 
This was a domestic vessel, employed at ail times in and about the 
waters of her home port, where the libelant lived, and was claimed 
under the Virginia statute. vShe was sold to a bona fide purchaser in 
November, 1899, without notice of this lien. The libel was filed in 
January, 1900, and this court held, in accordance with the uniform 
current of décisions, that as against the innocent purchaser the lien 
was lost, there being a delay of nearly 18 montbs, with abundant op- 
portunities of enforcing it. It also held that the libelant had a valid 
hen for the work done in July, 1809, about six montbs prior to the 
filing of the libel. The lien claimed being anterior in date to the title 
of the purchaser, must prevail unless sonie superior equity is shown. 
A bona fide purchaser for fuU value without notice stands upon high 
ground, but as there is no law requiring a lien of this kind to be re- 
corded, and no place where it could be registered, libelant catmot bc 
inade to sufifer unless by bis conduct and lâches it is extinguished. 
Ordinary prudence should bave suggested to the purchaser that hc 
withhold a part of the purchase money or take a bond of indemnity 
from the vendor to protect him against clainis of this nature. Whilc 
secret liens gcnerally are abhorrent, it is so well settled that ail ves- 
sels plying upon the océan or Great Lakes are subject to them, that 
purchasers of this kind of property should protect themselves against 
them. 

The state of the law may be seen in the following cases, where liens 
were sustained as against bona fide purchasers : In The Atlantic, Fed. 
Cas. No. 2,976, two years unaccompanied by culpable neglect was held 
not to bar. In The Chusan, Fed. Cas. No. 2,717, Justice Story held 
that the lien was not lost after lapse of more than a year after materials 
were furnished. In The Prospect, Fed. Cas. No. 11,443, the lien was 
sustained after a long lapse of time, the vessel having been continu- 
ously absent, and prompt procédure upon her return. In The Walky- 
rien, Fed. Cas. No. 17,092, lien sustained about two years after supplies 
were furnished, the ship having been absent from the port. In The 
Tonawanda (D. C.) 27 Fed. 575, lien for wharfage and supplies sus- 
tained about two years and six months after they were furnished. 
In The Alaska (C. C.) 33 Fed. 107, libel for damages for collision, it 
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was held that in the cîrcumstances a delay of more than 11 months 
in filing the libel was not so unreasonable as to defeat the lien, althougfh 
the offending vessel had made 10 round trips to the port where the 
collision occurred. 

On the Great Lakes the gênerai rule seems to be that a delay of one 
year is not so unreasonable as to defeat the lien. The Dubuque, Fed. 
Cas. No. 4,110; The Buckeye, Fed. Cas. No. 13,445, where liens for 
wages and materials furnished were held to hâve been forfeited by 
delay of three years, there being fréquent opportunities of enforcing 
them. In The General Jackson, Fed. Cas. No. 5,314, the lien was de- 
nied after 18 months, there having been constant opportunity to en- 
force it. 

In the following cases the lien was barred as against a bona fide pur- 
chaser after two vears' delay: The Lillie Mills, Fed. Cas. No. 8,352; 
The Admirai, Fed. Cas. No. 84; The Utility, Fed. Cas. No. 16,806; 
The Lauretta (D. C.) 9 Fed. 623; The C. N. Johnson (D. C.) 19 Fed. 
782; The Angler (D. C.) 83 Fed. 845. 

In The Asher W. Parker, 84 Fed. 832, 28 C. C. A. 224, and The 
Tiger (D. C.) 90 Fed. 826, liens for work donc and for supplies were 
barred as against innocent purchasers after 18 months. In thèse cases 
the ground of décision was that parties claiming the lien had had fré- 
quent opportunities of enforcing it, and there fore it was held inéquitable 
to sustain it to the préjudice of an innocent purchaser. In The Rebecca, 
Fed. Cas. No. 11,619, a delay of 9 months was held not too long a time 
even against a vessel in her home port, and in The Mary, Fed. Cas. No. 
9,186, a lien for wages was not lost by a delay of 12 months. 

In the case under considération the libel was filed within less than 
a year. The yacht had been sailing from port to port, and never came 
within the jurisdiction of the port where the supplies were furnished. 
The claim was a small one and hardly justified the employment of a 
détective to follow her wanderings. The lien was asserted as soon as 
the yacht was found. It may be that by extraordinary vigilance she 
might bave been discovered a few weeks or a few months earlier, but 
she was a small vessel and would easily escape notice in the port of 
New York, where she was at the time of the sale, amidst the thousands 
of craft lying in and about that harbor. The law is well settled that 
liens of this nature must be sustained if there has been reasonable dili- 
gence in asserting them. A long line of décisions shows that a delay 
of a year in circumstances such as are disclosed by the testimony is 
not unreasonable, and to lay down any other rule would tend to un- 
settle the law and to disturb the crédit which in the interest of com- 
merce must be extended to ships for supplies when away from their 
home ports to enable them to continue their voyages, a crédit only 
given upon the faith that they hâve a lien upon the ship. 

The decree of the court below is affirmed. 
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MORNING UNION CO. v. BUTLER. 

(Circuit Court of Appeals, Second Circuit. January 7, 1907.) 
No. 13. 

1. LibeIj — Malice in Fact — Kvtdénce to Establish. 

That tlie publislier of a newspaper retained an article elipped from an- 
otlier paper, containing statements in regard to plaintiff which were mani- 
festly Hbelous if untrue, for tliree days and tlien paraplirased and pub- 
lisheà the same without having made any inquiries as to its truth, indicated 
a reckless disregard of plaintifC's rights whicli warranted a jurj' in finding 
that there was "malice in fact" within Gen. St. Conn. 1902, § 7C7, and in 
awarding gênerai damages tbereunder. 

2. Same— Action— Instructions. 

Requests for instructions by tbe défendant In an atîtion for libel con- 
sidered and held properly refused as either covered by the charge given 
or as incorrectly stating the law aj)plicable to the issues and évidence. 

In Error to the Circuit Court of the United States for the District 
of Connecticut. 

This cause cornes hère upon writ of error to review a judgrnent of 
the Circuit Court, District of Connecticut, entered upon the verdict of 
a jury against plaintiff in error, who was défendant Ijelow. 

W. H. Comley, Jr., for plaintifï in error. 

G. D. Watrous, H. H. Townsend, and Harry G. Day, for défendant 
in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The action was brought to recover 
damages for a Hbel published August 15, 1903, in defendant's news- 
paper the Morning Telegram and Union. The verdict was for $1,550. 
There is no dispute that the article was libelous and false. The com- 
plaint averred that, by reason of the publication, "plaintifï lias been, 
still is, and will be, greatly and permanently injured in her good name 
and crédit, and has sufïered great mental anguish and bodily pain, and 
her health has been to such an extent impaired that she is, and will be, 
physically and mentally incapacitated from performing her profes- 
sional duties and earning a livelihood as a professional wing and rifle 
shot and actress, whereby the plaintifï has suffered and will suffer 
heavy pecuniary loss." No évidence was introduced showing any 
spécial pecuniary loss; the plaintifï merely testifying that she "had 
felt much shame at the publication of such a story, and had been so 
afïected in health that she was obliged to cancel ail engagements for 
public exhibition of rifîe shooting." The defendant's main contention 
is that, there being no proof of any damages which are capable of 
measurement in terms of money — such as loss of business, loss of ad- 
vantage to be gained under some contract, etc. — plaintifï was not en- 
titled to recover any gênerai damages, but, at most, nominal damages. 
This contention is based upon section 767 of the General Statutes 
of Connecticut of 1903, which reads as follows: 

"7G7. In every action for libel tbe défendant may give proof of intention ; 
and unless the plaintiff shall prove either malice in fact or that the défend- 
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ant, after having been requested by bim in writingto retract the libelous charge 
in as public a manner as tbat In wbieh it was made, failed to do so within a 
reasonable time, be shall recover nothing but such actual damage as he may 
bave specially alleged and proved." 

The défendant put in évidence, tending to show that its intention 
was merely to publish what it beheved to be true, and an item of public 
interest, and that it had no personal ill will towards the plaintiff. No 
request for a retraction was ever made. The difficulty with defend- 
ant's argument is that the undisputed facts in the case warranted a 
finding by the jury that "maUce in fact" was shown, and tlieir verdict 
shows conclusively that they did so find. It appeared on defendant's 
own proof that on August 11, 1903, its ni9-ht editor clipped from 
the New Haven Leader an article containing libelous statements touch- 
ing the plaintiff, substantially the same as those hère complained of, 
alleging that plaintiff had been on that day arrested and brought be- 
fore the ITarrison street police court in Chicago charged with a mis- 
demeanor, and that she was a physical wreck from the use of drugs. 
The night editor kept this Leader article three days, and then para- 
phrased it and published it in his own paper. During the interval he 
neither made nor instituted any inquiry whatever as to the truthful- 
ness of any of thèse statements, although manifestly they were of such 
a character that, if false, they would work a very cruel wrong and in- 
jury to the plaintiff. Of such a method of publication tbis court re- 
marked in Bennett v. Salisbury, 78 Fed. 7G9, 24 C. C. A. 329 : 

"It bas bopome tbe course of business of newspapers of tliis class [tlie New 
York Herald] to roecive announccments of this character from news bureaus 
and from numerous si)ecial eorrespondents wbo are scattercd over the country, 
and it bas become tbe custom of some daily .tournais to rely uywn the good 
faith and accuracy of thèse eorrespondents and to ])ublish in sul)'-tauee what- 
ever tbey sent over their own signatures withoiit further investigation into 
its truthfulness, and in an action for libel. when the falsehood of the publica- 
tion was inanifest, to attenipt to ward off tbe charge of reclvlessncss by saying 
that tbe information was receivcd and was published in the usual course of 
business. Neither judges nor luries bave been sntisficd with tbe sufiiciency of 
tbis kind of care. It is so insufflcient as to he jnstly regarded as an absence of 
care. and as reeklessness with respect to tbe rights and réputations of strangers 
to tbe publisher. The excuse was itselt regarded as indicative of a careloss 
indifférence to and ignorance of tbe obligations of an owner to use bis prop- 
erty so as not to Injure otbers." 

Referring to the very statute now beforc us, the Suprême Court of 
Errors of Connecticut bas held that it was not imiiropcr to draw an 
inference that there was "malice in fact" when it apyica-ed from the 
circumstances altending the préparation and publication that there 
was not a careful or reasonable investigation as to the real facts, and 
no sufficient occasion or excuse for such publication, and tbat it was 
recklessly published in disregard of the lilaintiff's rio-lits and of the 
conséquences that might resuit to him. Osborne v. Troup, CO Conn. 
485, 23 Atl. 157. See, also, Moore v. Stevenson, 27 Conn. 14; Ilotch- 
kiss v. Porter, 30 Conn. 414; Wynne v. I^arsons, 57 Conn. 73, 17 x\tl. 
362. There was sufficient évidence in this case to warrant a finding 
of "malice in fact" and that the jury so found is manifest from their 
verdict taken in connection with the instructions given to them. 
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The court chargée! that the case was not one which called for the 
infliction of punitive damages; that the statute provides that défend- 
ant may, if it can, prove that in making a publication it acted with 
proper and justifiable motives, with the int'cntion of publishing current 
news and a just and fair criticism of matters in which the public is 
legitimately interested ; that, in the language of the statute, unless the 
plaintiff shall prove malice in fact, he shall recov^er nothing but such 
actual damage as he may hâve specially alleged and proved ; that, 
notwithstanding the évidence which had been presented bearing upon 
that qxiestion of intention, if the jury "shall find from the character 
of the libel and from the circumstances attending the publication, tak- 
ing into considération ail the évidence offered by both parties in re- 
lation thereto, that there was not a reasonable or careful investigation 
as to the real facts, and that there was not sufScient occasion or ex- 
cuse for such publication, but that it was recklessly published, in dis- 
regard of the plaintiff's rights and of the conséquences that might 
resuit to her, that will be sufficient to constitute malice in fact within 
the meaning of the statute." And he added : 

"If you shall take the view of thèse matters which I hâve just suggested 
to you, then it would be within your province to flnd such damages as vvould 
falrly and reasonably compensate the plaintiff for her injuries as alleged in 
the complaint." 

Unless they took the view suggested they certainly could hâve 
"brought in no substantial verdict for the plaintiff under this charge. 
No exceptions were reserved to any part of the charge, but only to 
the refusai to charge certain requests. 

The first of thèse was to the effect that if the jury failed to find 
actual damages, and failed to find malice in fact their verdict must 
be for the défendant. This practically asserts that if plaintiff cannot 
prove actual spécial damage, nor prove actual malice, he cannot, in 
the event of a libelous publication, obtain even the verdict for nominal 
damages which will clear his character by finding the charges against 
him to be false. The Connecticut authorities above cited would seem 
to indicate that if the statute were given any such meaning it would 
he unconstitutional. 

The second sets forth elaborately and in great détail what constitutes 
"actual damages." In view of the single question submitted to the 
jury, viz., whether there was malice in fact, such définition was 
académie. 

The third question deals with mitigation of damages in view of 
honest publication of a news item, etc. ; but there is no question of 
"mitigation of damages" in this case. If défendant could satisfy the 
jury that his conduct was such as this request indicates, then he would 
négative "malice in fact" and there would be no gênerai damages at 
ail, and therefore nothing to mitigate. 

The next two requests — as to considering ail the évidence, and as to 
burden of proof — were fully covered by the charge. 

The other requests présent counsel's views as to the value of news- 
papers, as to what are legitimate items of news, as to the object of the 
Législature of Connecticut in passing the statute above quoted, and as 
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to the hamilessness of such an article to plaintiff's crédit or réputation. 
They need net be discussed. The court did net err in refusing to cliarge 
them. The coUoquium of the charge gave the jury ail the instructions 
they required to deal with the plain and simple question submitted to 
them. 

It is further assigned as error that the court allovved plaintiff to testîfy 
that her health was affected by the publication, so that she had to cancel 
ail the engagements she had. The only ground of objection interposed 
to the introduction of such testimony, however, was that it was "not ad- 
missible under the allégations of the complaint." This objection is un- 
sound as référence to the quotation from the complaint, supra, will show. 
As to any further question not raised by objection and exception, this 
court will not inquire. 

The judgment is affirmed. 



CAMPBELL V. ROCK OIL CO. et .il. 

(Circuit Court of Apiioals, Seventli Circuit. January 2, 1907.) 

No. 1,298. 

1. Mines akd Mikerals— Oïl and Gas Leases— Rigtit of Lessob to Teemi- 

NATE. 

In a suit by a lessor to terminate tlie less-ec's privilefire of exploration- 
under an oil and gas lease, wliicli under the law of Indiana couid be 
terminated at tlie end of any year, and prior to tlie tindinfr of oil or cas in 
paying quantities, only by the giving of notice a reasunable time beiore 
the expii'.ation of sucli year, the burden rests upon the coniplainant to 
prove that the time between the giving of the notice and the expiration of 
the year was a reasonable time within wliicli to ascertain whother oil or 
gas in paying quantities could be found. 

2. SaME — ESÏOPPEL. 

Where the notice given by a lessor in an oil and gas lease of an inten- 
tion to terminate the lessee's privilège of exploration thcreunder at the 
end of a year. because of delay in operating, required tlie lessee to "pvo- 
ceed with ail reasonable speed and promptness," imder jieiialty of a for- 
feiture of ail of its rights, and at tlie end of the year the Icssco was so 
Ijroceeding and had completed a well, but, owing to an iuflow of sait water. 
it became nccessary to incur large expense for niachinery and pumpiiig 
to render the well productive, which expenditure was uiade with the 
knowledge of the lessor, she was estopped to thereafter claim that the 
lease was terminated by the notice. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The court on final hearing sustained the master's report ; and appellant's bill 
for the annulment of a gas and oil lease was dismissed for want of equity. 

The lease is as follows : 

"This agreement niade and entered into this 20th day of May, A. D. 1897, 
by and between Julia E. Campbell ,and Chas. J. Campiiell, of the County of 
Oook, and State of Illinois, of the first part, and Rocls Oil Co. of the second 
part, witnesseth : 

"That the said parties of the first part, for and in considération of the 
agreements hereinafter raentioued, liave granted, demised and let unto the 
party of the second part for the purpose and with the exclusive right of drilling 
and operating for petroleum and gas, ail that certain tract of laud situated in 
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township, Liberty, county, Delaware, and state of Indiana, bounded and de- 
scribed as follows to-wit: 

"Being in section nuniber 35, township number 21, range number 11 East, 
bounded north by lands of Margaret J. Murray, and Jno. Slirayer, east by 
lands of Mary R. Sparlcs, south by lands of W. C. Swanders and H. B. Swan- 
ders, west by lands of Geo. T. Orr, containing 120 acres, be tbe same more or 
less, togetber vvith tbe riglit of way over said promises to tbe places ot operat- 
ing, the right to lay pipes to convey water, oil and gas, and the right to re- 
move any machinery or fixtures placed on said premises by the party of tlie 
second part. 

"The party of the second part is to hâve and to hold the said premises for 
and during the term of flve years from the date hcreof, and as much longer 
as oil or gas are found in paying quantifies or the rental paid thereon. 

"The said flrst parties shall fully use and enjoy said premises for farming 
purposes, except such parts as niay be necessary for said opérations. 

"In considération of said grant and démise, the said party of the second 
part agrées to give or pay to the said parties of the flrst part, the full equal 
1-6 part of ail the oil produced or saved from tho premises, and to deliver the 
same, free of expense, into tanks or pipe Unes to the crédit of the first par- 
ties. 

"If gas only is fonnd the party of the second part agrées to pay to the par- 
ties of the first part flfty (.$50) dollars per year for the product of cach woll 
while the same is used ofC the premises. 

"It is agreed that the first parties may hâve gas free of cost for household 
use on the premises so long as tliis lease is in force; and there stiall be no 
wells drilled within 300 feet of the buildings now ou the premises, without 
consent of the first parties. 

"It is further agreed, that the party of the second part shall complète a well 
on the described premises, within one year from the date above, or in default 
thereof pay to the parties of the flrst part for such delay a yearly rental of 
$60.00 on the said premises from the time of completing such well, as above 
speciflcd. until such well shall be corapleted. The said yearly rental shall be 
depositod to the crédit of the parties of the flrst part in the Citizens' Bank, 
Muncie, Indiana, or be paid direct to flrst parties. And a failure to complète 
such well, or to pay said rental shall render this lease nuU and void. The 
party of the second part agrées to drill an oil or gas well within one year from 
the above date or forfeit to the parties of the flrst part flfty ($50) dollars. 
The party of the second part agrées to pay rental on ail lands at rate of 50 
cents per acre, as above described, excepting forty (10) acres for each well 
drilled, or abandon same. 

"Party of the second part agrées to pay a reasonable damage done fences, 
growing crops, and timber, while operating. 

"AU rentals shall be paid annually on or before July Ist. 

"It is understood between the parties of this agreement, that ail the condi- 
tions between the parties hereunto shall extend to their heirs, executors 
and assigns." 

No well was drilled prier to 1904 ; but the stipul.ated rental was paid each 
year, including a payment before July 1, 1903, for the year ending May 20, 1004. 

On March 26, 1904, appellant served upon appellees the following notice : 

"You are hereby notifled that the lease for gas and oil made by the uilder- 
s'Igned to the Rock Oil Company, bearing date May 20th, 1897, on the following 
described real estate in Delaware county, state of Indiana, to wit: The west 
one half (i^) of the south-west one quarter (%) of section 35, township 21, 
range 11, east, and west one half (i.<>) of east one half (i^) of Southwest one 
quarter 0/4) of section 35, township 21, range 11 east, containing 120 acres, 
will not t)e extended beyond the period for which extension has been made and 
assented to, to wit: May 20th, 1904; or delay in opérations on said premises 
be delayed beyond such period ; nor will a money considération be received and 
accepted for further e.xtension or delay in opération thereon. 

"You are hereby notifled and required to proceed with ail reasonable prompt- 
ness and dispatch to operate for oil and gas ou said premises under penalty of 
forfeiture of ail rights and privilèges under said instrument of lease." 
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After the mîddle of April, 1904, appellees began to drill. They went to a 
depth of 1,240 feet. Oil-bearing rock was found at 955 feet. It was pene- 
trated 285 feet. ïhis was a proper depth for flndlng oil in that territory. On 
May 18th the well was completed and was shot. It was cleaned out on the 
19th, and the punips were started. Oniy water eauie. On tbe 20th and for 
sonie days thoreafter small quantifies of oil were obtained, when suddenly 
large volumes of sait water prevented the well from produeing oil. ïhe pumps 
were kept working day and night "until some time after the commencement of 
this suit," on June lOth. During this time appellees in good faith tried to 
prodiice oil, and they operated skillfully in an eudeavor to ascertain whether 
the well eoiild be niade a paying one or not. 

A well in that territory at that time could be drilled, shot, and equipped for 
pumping in from 35 to 25 days; and contractors, whose terms were reasonable, 
were available to appellees. 

In their opérations on appellant's land appellees expended S1,GT7 before May 
?Oth; and .-ifter that date, ,S3,704, of which the sum of f 1,551 was for ma- 
ehinery, which they subsequently removed. 

Appellant had full knowledge of appellees' opérations, both before and aft- 
er May 20th, and made no objection whatever prior to beginning this suit. 

C. C. Shirley, for appellant. 

Abram Simmons and Roscoe C. Griffith, for appellee. 

Before BAKER and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts, delivered the opinion 
of the court. 

Appellant's assertion that prior to her exécution of this oil lease 
in 1897 the Indiana décisions had settled upon a construction of such 
contracts whereby the lessor at the end of the original or any renewal 
period could terminale the lessee's interest without notice is not war- 
j-anted bv the cases. Diamond Plate Glass Co. v. Curless, 22 Ind. App. 
'846, .52 N. E. 782, and Same v. Echelbarger, 24 Ind. App. 124, 55 N. 
E. 233, were decided by the Appellate Court in 1899 and 1900, and were 
expressly disapproved by the Suprême Court in Hancock v. Diamond 
Plate Glass Co., 162 Ind. 146, 70 N. E. 149, decided in 1904. Knight 
V. Coal Co., 47 Ind. 105, 17 Am. Rep. 692, decided in 1873, was a case 
of an estate at will in realty, and ils inapplicability to a con'ract right 
to explore for oil and gas, substances which, owing to their fugitive 
nature, are not subject to ownership until reduced to possession, was 
pointed out in New American Oil Co. v. Troyer (Ind. Sup.) 77 N. E. 
739, decided in 1906. 

Under the Indiana law appellant had the right to terminale appellees' 
privilège of exploration by giving them notice for a reasonable time 
prior to May 20, 1904, that no further extension would be granted. 
And appellees could hâve held over only by finding gas or oil in paying 
quantifies within such reasonable period. Consumers' Gas Trust Co. v. 
Littler, 162 Ind. 330, 70 N. E. 363 ; Same v. Worth, 163 Ind. 141, 71 N. 
E. 489 : Same v. Ink, 163 Ind. 174, 71 N. E. 477 ; Same v. Crvstal Co., 
163 Ind. 190, 70 N. E. 366 ; Lafavette Gas Co. v. Kelsev, 164 'ind. 563, 
74 N. E. 7; Manhattan Oil Co. v.'Carrell, 164 Ind. 526,' 73 N. E. 1084; 
New American Oil Co. v. Troyer (Ind. Sup.) 76 N. E. 253. 

But the Circuit Court ruled correctly, we believe, that the rights of 
appellees were not terminated by the notice of March 26th, for two 
reasons. 

151 P.— 13 
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1. Appellant had the burden of proving that from March 26th to 
May SOth vvas a reasonable time within which to ascertain whether oil 
or gas in paying quantities could be found. The évidence bas not been 
brought before us. That the time was reasonable the master has not 
found as a f act ; nor is it the inévitable inference from the evidentiary 
facts in the report. True, the report states that a well could be drilled, 
shot, and equipped for pumping in from 15 to 25 days. But the likeli- 
hood of encountering large volumes of sait water is not negatived, nor 
the fact that the water might be pumped off and a paying well pro- 
duced. And the reasonable time for such opérations is not disclosed 
affirmatively. If it were necessary to draw an inference, the facts in 
relation to appellees' opérations, namely, that they worked diligently 
and skillfuUy from April 16th until after June lOth without being able to 
ascertain whether oil or gas could be found in paying quantities, might 
warrant a finding that a period of 55 days was not reasonable. 

2. The notice itself is confused and ambiguous. The lease "will not 
be extended beyond May 20th ; or delay in opérations on said premises 
be delayed beyond such period ; nor vi'ill a money considération be ac- 
cepted for further extension or delay in opérations." Did appellant 
mean that for a period beyond May 20th money would be refused, 
but that diligent opérations for the discovery of oil or gas would be 
accepted until the question of the profitableness of the enterprise could 
be determined? It is immaterial whether such in fact was her mean- 
ing. Immaterial also whether that interprétation was a fair one to put 
upon the notice. î'or appellant knew from appellees' actions that such 
was their construction of the notice, and she approved of that construc- 
tion while they expended $3,?'04 after May SOth, of which $2,303 would 
be a loss unless they had the right to continue their opérations to suc- 
cess. 

The decree is affirmed. 



H. S. KERBATJGII, Inc., v. CAI.DWKLL. 

^Circuit Court of Appeals, Third Circuit. .Tannary 21, 1007. On Reliear- 
bearing, March 30, 1907.) 

No. 35. 

. Explosives— Nuisance— What Constittjtes— PowDEfi ^Magazine— Ques- 
tion FOE JUKY. 

Where, in an action for injuries by the explosion of a powder magazine, 
plaintifC alleged that défendant violated its duty to plaintiff by storing 
large quantities of explosives within 1,000 feet of plaintiff's dwelling 
bouse, whether the maintenance of such powder magazine constituted a 
nuisance was for the jury. 

[TM. Note. — For cases in point, see Cent. Dig. vol. 23, Explosives, §§ 
4, 5.] 

, Same— Injuries. 

Where plalntifC was Injured by the explosion of a powder magazine neg- 
ligently maintained within 1,000 feet of pl.aintifï's dwelling house, and thfe 
jury found that such magazine was a nuisance, défendant was liable for 
ail damages resulting to plalntifC from the explosion. 

[Ed. Note. — For cases lu point, see Cent. Dig. vol. 23, Explosives, §| 
4, 5.] 
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3. Same— Evidence. 

Where, in an action for injuries by the explosion of a powder magazine, 
plaintifï claimed that the magazine vvas a nuisance, évidence as to the 
quantity of the explosives stored In the magazine and the manner in 
which it was stored, etc., was admissible on the issue of nuisance. 

4. Teial— Réception of Evidence— Objections— Fokm. 

Where a portion of the testimony objected to as irrelevant was admis- 
sible, the objection was properly overruled. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4G, Trial, § 223.] 

5. Evidence — Remoteness. 

Where plaintifC charged that a powdcr magazine which exploded on 
March 5, 1904, causing plaintifC's injury, constituted a nuisance, évidence 
as to the conditions existing in the magazine on and prior to February 
18, 1904, was not objectionable, as bearing on the issue of nuisance, for 
remoteness. 

6. Erroe, Weit of— Record— Bill of Exceptcons- Assignments of Ereor. 

Where neither the bill of exceptions nor the transcript of the testi- 
mony attached thereto sliowed that certain assignments of error were 
founded on any exceptions asked for during the progress of the trial, 
such assignments could not be considered on a writ of error. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 3, Aiipeal and Error, 
§§ 230O-23O5.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 
See 144 Fed. 443. 

Edward E. Robbins and John E. Kunkle, for plaintifï in error. 
Curtis H. Gregg, Sidney J. Potts, S. A. Kline, and G. Piummer 
Kline, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

LANNING, District Judge. This writ of error brings up a judg- 
ment rendered on tlie verdict of a jury in favor of tlie plaintifï, the 
défendant in error hère, against the défendant, the plaintifï in error 
hère. In 1903 and 1904 the défendant was engaged in grading and 
changing the main line of the Pennsylvania Railroad in Westmoreland 
county, Pa. It erected, within 1,000 feet from the plaintifï's dwelling 
house, two buildings in which large quantifies of dynamite and blast- 
ing powder were stored for use in its work. On March o, 1904, both 
of the magazines exploded. The plaintifï, at the moment of the ex- 
plosion, was sitting in a chair in his house. The force of the explosion 
was so great that he was thrown from his chair and his eyesight totally 
destroyed. The jury gave him a verdict for $2,525. 

The plaintifï's statement of his case contains three counts : First, 
that the défendant violated its duty to the plaintifï by storing within 
300 or 350 yards from his dwelling house large quantifies of dynamite 
and blasting powder, which on March 5, 1904, exploded and injured 
him; second, that the défendant employed a careless watchman, who 
permitted a stove in one of the magazines to become overheated, where- 
by the dynamite and blasting powder were exploded and injured the 
plaintiiï ; and, third, that the défendant negligently and carelessly per- 
mitted the stove to become overheated, whereby the dynamite and 
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blasting powder were exploded and tlie plaiiitiff was injiired. The 
plea was the gênerai issue. 

The first four spécifications of errer relate to the refusai of the 
trial judge to charge certain of the defendant's requests. Thèse re- 
quests were eyidently based on the theory that in no aspect of the 
case could the defendant's maintenance of the two magazines be re- 
garded as a nuisance. We think, however, that the court properly re- 
fused to charge thèse requests. The évidence shows that some time 
in February, 1904, and also on March 1, 1904, each of the magazines 
contained a large quantity of dynamite and powder. One witness 
says that on March Ist dynamite was piled up in one of the magazines 
four or five feet high, and, indeed, near to a red-hot stove. The mère 
possession of explosives by a person who is using them in his business 
is not un!awful. But no person can store them in large quantifies so 
near to a dwelling house as to endanger it or its occupants without 
being guilty of maintaining a nuisance, private or public. What con- 
stitutes a nuisance is usually a question of fact to be determined by the 
jury. In the présent case the jury had before them the évidence of the 
storing of large quantifies of highly explosive materials by the de- 
fendant within 1,000 feet from the plaintiff's dwelling house. Whether 
the act of so storing thèse explosives constituted a nuisance was a 
question that could not be properly withheld from the jury, in view of 
the first count of the plaintifï's statement. That count, in substance, 
charged the défendant with maintaining a private nuisance. The jury 
found, without doubt, that the storing of such large quantities of ex- 
plosives in the magazines was a nuisance. Having so found, the de- 
fendant became liable for ail damages resulting therefrom to the plain- 
tifï. In Weir's Appeal 74 Pa. 230, the Suprême Court of the state 
of Pennsylvania reversed the court of common pleas of Allegheny 
county, and directed that an injunction issue to restrain the défendant 
from erecting a powder magazine near the dwellings of the com- 
p'ainants. This was done because the Suprême Court found, as a 
fact in the case, that the maintenance of the powder house would be a 
nuisance. In the opinion, the following languag^e from Rhodes v. 
Dunbar, 7 P. F. Smith (Pa.) 274, 98 Am. Dec. 221, was quoted with 
approval : 

"Thèse observations give no .Itiat grounds to draw the inference tliat a 
powder magazine, or dépôt of nitroglycérine, or lilîe explosive materials, miglit 
not possibly be enjoiued, even if not prohibited, as they usuaUy are, by ordi- 
nance or law. It is not on tlie ground alone of tbeir liability to flre, primarily 
or even secondarily, that they niay possibly be dealt with as nuisances, but on 
account of their liability to explosion by contact with the smallest spark of 
(ire, and the utter impossibility to gnard against the conséquences, or set 
bounds to the injury, which, being instantaneous, extends alike to property 
and persons within its reach." 

The case of Sowers v. McManus, 214 Pa. 245, 64 Atl. 398, on which 
the plaintiff in error relies, is not, as we understand it, opposed to the 
rule above stated. In that case the plaintifif failed utterly to show that 
the défendant kept stored anywhere any quantity of dynamite. No 
question of maintaining a nuisance was raised. The question was 
simply whether the explosion was due to négligence on the part of 
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the défendant. There being no évidence of négligence, the judgment 
in favor of the défendant was aiîfirmed. 

Weir's Appeal is in harmony with Heeg v. Licht, 80 N. Y. 579, 36 
Am. Rep. 654, where it is said : 

"The cases whicli are regarded as private nuisances are numerous, and the 
books are full of décisions holding the parties answerahle for the injuries 
which resuit from their being maintained. ïhe rule is of universal appli- 
cation that, while a man may prosecute sucli business as he chooses on hls own 
premises, he bas no right to erect and maintain a nuisance to the injury of au 
adjoining proprietor or of his neighbors, even in the pursuit of a lawful trade." 

The fifth spécification of error is that the trial court erred in ad- 
mitting a certain part of the testimony of the witness George Flickin- 
ger, and the sixth is that the court erred in not striking out that part. 
The part of Flickinger's testimony objected to relates to the quantity 
of explosives stored in the magazines, and to the manner in which 
they were stored, when he saw them in February and on March 1, 
1904. It also relates to a stove in one of the magazines, which the 
witness says was red hot on the two dates above mentioned. The 
argument in support of thèse spécifications is that the condition of the 
stove on dates prior to March 5, 1904, when the explosion happened, 
was not relevant to the question concerning its condition on the day 
of the explosion. Conceding, without deciding, this point, the portion 
of the testimony, exclusive of that relating to the stove, was material 
on the question as to whether the défendant was guilty of maintaining 
a nuisance as charged in the first count of the plaintiff's statement. 
The objection was too broad, and for this reason thèse spécifications 
cannot be sustained. 

The seventh and eighth spécifications are that the court erred in 
admitting certain testimony of Abraham Doyie, who testified to the 
conditions existing in the magazines on and prior to February 18, 
1904. The ninth and last spécification is that there was error in not 
granting the defendant's motion to strike out ail the évidence in the 
plaintifl^'s case relating to the condition of the magazines on and be- 
fore March 1, 1904. A portion of the testimony thus objected to 
re'ated to the quantity and character of the explosives stored in the 
magazines, and was admissible on the question of maintaining a 
nuisance. It was not too remote for that purpose. 

There is another point concerning the fifth, sixth, seventh, and ninth 
spécifications of error that should be referrcd to. The bill of exceptions 
shows that the case came on for trial in the circuit court, and that a 
verdict was rendered, in November, 1905. It then proceeds to say that : 

"T'non tlip day of February. inoil, .iu'igment was entered tbereon 

atrainst tbe défendant, and counsel for the défendant asked the court to grant 
the following exceptions." 

The exceptions then follow. It thus appears that the exceptions were 
actually signed about three months after the trial. It is a very com- 
mon, and a very proper, practice to hâve exceptions noted as a trial 
proceeds, and after the trial is ended, provided it is done within the 
term in which the trial is had, to prépare a bill of exceptions and hâve 
it signed. But a party cannot, after a verdict bas been rendered against 
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him, for the first time ask the court to grant exceptions. Ail that the 
court can properly do concerning exceptions, after verdict, is to sign 
a bi'.l containing the exceptions that were actually granted in the 
course of the trial. In the présent case, the recard s' ows.. that the 
first, second, third, and fourth spécifications, those relating to the re- 
fusai of the trial judge to charge certain of the defendant's requests, 
are based on exceptions asked for imniediately after the charge was 
delivered and before the return of the verdict. It also appears that the 
eighth spécification is based on an exception duly asked for during 
the progress of the trial. But neither the bill of exceptions, nor the 
transcript of the testimony taken in the case and annexed to the bill 
of exceptions as a part thereof, shows that the fifth, sixth, seventh, or 
ninth spécification is founded on any exception asked for during the 
progress of the trial. On this ground alone, if not for the reasons 
already stated, we think thèse last-mentioned spécifications cannot be 
sustained. 

The judgment of the Circuit Court is afïirmed, with costs. 

On Rehearing. 

PER CURIAM. We think the pétition for a rehearing of this 
case should be denied. Counsel for the plaintifï in error requested 
the trial court to charge the jury that the location of the powder and 
dynamite magazines within 1,000 feet of the dwelling house of the 
défendant in error did not constitute a nuisance. This request was 
refused. The assistant superintendant of the plaintifï in error ad- 
mitted in his testimony that there were stored in the dynamite magazine 
probably 10,000 pounds, or 5 tons, of dynamite, and in the powder 
magazine 200 or 300, or possibly 400, kegs of black powder. It has 
been held that a party who uses explosives in a lawful business and 
with reasonable care and skill is not liable for damages resulting from 
mère concussion. Booth v. Rome, Watertovvn & Ogdensburg T. R. 
Co., 140 N. Y. 267, 35 N. E. 593, 24 E. R. A. 105, 37 Am. St. Rep. 
552 ; Simon v. Henry, 63 N. J. Law, 486, 41 Atl. 692. And in Tuck- 
achinsky v. Coal Co., 199 Pa. 515, 49 Atl. 308, it was held that the 
défendant was not liable for injury to the. plaintifï resulting from con- 
cussion in a case of the explosion of a magazine in which there were 
stored at the time of the explosion four boxes and a part of a box of 
dynamite and four kegs and a part of a keg of black powder. It 
appeared, in that case, not only that the magazine had been in use by 
the défendant company for more than 30 years, and that the plaintiff 
had resided within 700 feet of it for 16 years without objection to its 
location, but that the quantity of explosives stored in the magazine 
was small, and onlv sufficient to meet current ne^ds. 

In McAndrews V. CoUerd, 42 N. J.Eaw, 189, 36 Am. Rep. 508, it 
was held that the keeping of explosives in large quantities in the 
vicinity of a dwelling house is a nuisance per se, and may ht abated 
by action at law or injunction in equity, and that, if actual injury re- 
sults therefrom, the person keeping them is liable therefor, even though 
the act is not chargeable to his personal négligence. In view of the 
very large quantity of explosives kept by the plaintiff in error in its 
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magazines, the présent case cornes within the opération of this rule, 
and is to be distinguished from the line of cases in which it has been 
lield that damages resulting merely from concussion, following the 
explosion of dynamite or powder used in a lavvful business and with 
care and skill, are damnum absque injuria. 
The pétition for a rchearing will be denied. 
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CO. et al. 

(Circuit Court of Appeals, Second Circuit. .Tanuary 7, 1007.) 

No. 74. 

1. GooD Will— Sai.e— WRONGF0L Diversion of Contbact by Employé op 

Seller. 

Défendants hcUl aecountable to coniplainant for the ])rofitR made on 
a eontract diverted by them from complainanfs predecessor in business, 
to whose contractK and sood will coniplainant succeeded, and which was 
obtained for défendants liy oiie of thom whilo in the einpioy of complainanfs 
said predecessor as its agent by the use of information which was giveu 
him, as such agent, while acting for bis employer in ucgotiating for the 
eontract. 

2. IxJU^■cTIO^'— Grouxds. 

It is not sufficient ground for an injunetion that it will not interfère 
with the conducting of défendants' business in a lawfid nianner, sinee the 
granting of any \ùnA of an injunetion stigmatiz(;s the défendants as having 
done or threatencd to do some illégal or inéquitable act of a nature to 
justify such extraordinary relief. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, In.junction, § 22.1 

3. S.MIK — ANTICIPATKU IS.JURT. 

An in.iunction perpetually restrainiug défendants from making use of 
any sketches or pattcrns beionging to coniplainant or to a corporation to 
whose business it succeeded, and from representing themselves as in any 
way succeeding to such business, is not .iustihed where tliere is no évi- 
dence that they had in their possession at the date of the suit any such 
sliotches or patterns, or that they ever made such représentations, or 
souglit to induce such belief. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunetion, §§ 
10-12.] 

4. Same— ScoPE— Use of Ijtformation Obtained as F)mployé. 

Au injunetion perpetually restrainiug défendants from using any and ail 
information in référence to tlie business of a corporation obtained whilo 
in its employ, and wliit^h information could only bave been obtained by 
the confidential relationship existiiig by such employmont, is too broad. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

For opinion below, see 139 Fed. 785. 

This cause comes hère on appeal from an iiiterlocutory decree of the United 
.States Circuit Coiu't for the District of Connecticut, ordering an accounting for 
damages to com]ilainant and défendants' jn'ofits on a eontract made by them 
with the Bo.ston Suburban Electrio (^oni])auies, and enjoining défendants 
"from directly or indirectly using or attempting to use any of the patterns, 
drawings, sketches, or other property of the New Ilaven Car Register Company 
or the international Register Company, the coniplainant, or making or causing 
to be made any représentations to customers, agents, or any person or per- 
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sons whomsoever tliat they are able to fill orders ; making use of said pat- 
tems, drawings, sketcbes, or otber property of said tlie International Kegister 
Company, tlie complainant ; trom lilliug or atteuiptiug to fill any ot the orders 
or coutraets ot said tlie New Haveu Car Kegister Company or said the Inter- 
national Kegister Company, tlie complainant; trom selliug, or eausing, pro- 
curiug, or oitering to be sold, any ot the drawings, patterns, sketches, or otber 
property of said the International Kegister Company, tbe complainant; from 
usiug tbe name ot the New Haven Car Kegister Company in advertisements or 
announcements, or advertisiug that tbe individual ollicers, or employées or any 
of them, of the défendant the Keeording Fare Kegister Company, Incorporated, 
were tormerly in tbe employ of tbe New Haven Car Kegister Company, in sucli 
manner as to in any way deceive custoiners into tbe belief that tbey are deal- 
ing with tbe suecessors to tbe New Uaven Car Kegister Company ; from usin; 
any and ail information In référence to tbe business of tbe New Haven Car 
Kegister Company obtained wbile in its employ, and wbich information eould 
only bave been obtained by tbe oonfldential rclationsbip existing by such em- 
ploymeut; and from doing any otber act or acts, eitlier individually or in con- 
cert, whicb sball be in any manner a misrei)resentation or misapproiiriation of 
tbe good will and property of tbe said tbe New Haven Car Kegister Company 
or of the International Kegister Company, the complainant." 

Iv. W. Daggett, John Q. Tilson, and White, Daggett & Tilson, for 
appellants. 

W. A. Bither, for appellee. 

Before LACOMBE, TOWNSEND, and COXË, Circuit Jiidges. 

TOWNSEND, Circuit Judge. The facts stated by the court in its 
opinion as to the Boston Suburban Electric Companies' contract, and 
abundantly supported by the record, sustain the propriety of the order 
for an accotmting thereon. 

Upon this branch of the case the court below found as foUows : 

"In thèse circumstances it appears that the New Haven Car Kegister Com- 
pany came very close, indeed, to getting an order, but I do not thiuk tluit tbey 
did exactly get it. Tbe delays incident to tbe sbifting of the business and Mr. 
Hayes' personality entered into the équation, and just prevented an absolute, 
complète, unequivoeal order. ïbere are, bowever, suflicient rcasons wby the 
défendants had no right to obtain and exécute the Boston order. First, Mr. 
Hayes had been paid by the New Haven Car Kegister Company for bis services 
In advancing the business to tbe stage it had reacbed, and it was only by mak- 
ing use of private information wbich bad reacbed that company througb Mr. 
Hayes' efforts that he was enabled to direct tbe business to tlie uses of bim- 
i'olf and companioas. And, again, during ail the time wbich lie spent in gath- 
ering tbe Boston connection around his new company, be was, by bis own ad- 
mission, under contract to the New Haven Company." 

We conctir in this conclusion. 

• The private information, by means of wliich the défendant Hayes 
negotiated said business, was obtained while he was in the employ of the 
New Haven Company, and he actually secured for défendants the 
order and contract complained of in March, and while he was still 
under salary as agent of said New Haven Company. The claim that he 
vi^as not still in its employ is asserted on the ground that payment of 
his salary to April Ist was a compromise. But this docs not afïect the 
admitted fact that he was paid for his time up to April Ist, under a 
claim on his part, apparently well fotmded, that he was tmder a contract 
of service wbich did not expire until Jtme Ist. The fact that in March 
complainant's président, after taking possession of the property, re- 
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fused to hâve further dealings with him, did not affect his relation 
under his contract with the New Haven Company. 

Said contract was not broken by the selHng out of the property and 
business of the New Haven Company to complainant, thus leaving 
Hayes with nothing to do. Although doing nothing, he would, never- 
theless, be entitled to his salary. This he claimed, and he finally com- 
promised with the New Haven Company for $50 for the 3>4 months. 

Inasmuch as he was the agent of the New Haven Company under 
said contract, he was under a légal obligation not to act adversely to 
its interests in connection with any of its business, and especially any 
business with which he had become connected by means of information 
and relations growing out of said agency. Therefore, when he dealt 
with the Boston Company, he was still an employé of the New Haven 
Company, and his acts inured to their benefit and to that of their 
vendee. Therefore the contract he made and filled for himself and 
associâtes was one to which the New Haven Company was entitled, and 
the decree for an accounting of damages or profits is affirmed. 

The decree granting a perpétuai injunction, hovv'ever, présents dif- 
férent questions. Upon the filing of the bill and affidavits, from which 
it appeared that such action was essential for the protection of com- 
plainant's rights, the court granted a preliminary injunction, which 
was made permanent by the order now complained of. It appeared 
upon the hearing that some of the défendants, who were employés 
of the New Haven Company, on hearing that it had sold out to com- 
plainant exhibited a pernicious and inéquitable activity in attempting 
to secure the business of their former employer. But it is claimed that, 
as there was no évidence that at the date of tbe filing of complainant's 
bill, "there was any property rightfully belonging to the complainant 
in the possession or control of the défendants, or an}' of them, and 
that, as it appeared affirmatively by the uncontradicted testimony of 
the défendants that no such property was in their possession or con- 
trol, the prayer of complainant's bill for an injunction restraining the 
défendants from the use of such property should bave been denied." 
An examination of the record sustains this claim. The only patterns,. 
drawings, sketches, and other property which complainant showed 
had been in the possession of défendants were the so-called "Tri-Ci':y 
sketch" and the "Boston & Maine pattern." But "it now appears by 
Woodward's testimony that at the time the bill was fîled and the affi- 
davits made, on which the preliminary injunction was granted, the- 
Tri-City sketch was, in fact, in possession of the complainant." As toi 
the Boston & Maine pattern, it is not shown that it came wrongfuUy 
into the possession of défendants, even if it be assumed that they orig- 
inally attempted to make an inéquitable use of it. It is clear that at the 
very time when the Woodward aiifidavit, on which the preliminary in- 
junction was granted, was filed, the Boston & Maine order was being 
filled by complainant, and that there was no danger whatever that com- 
plainant would suflrer injury from the use by défendants of that pattern 
'or défendants' possible attempt to obtain such order. There is no 
évidence that the défendants ever used their names or the name of the 
défendant company in such manner as to deceive the customers into. 
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the belîef that they were déaling with the successors to the New Haven 
Company. 

_It is not sufficient ground for an injunction diat obédience to it 
will not hurt défendants. Nor is it any answer to the assignments of 
error by défendants that "there is nothing in the injunction that wonld 
interfère with an honest man conducting his business unhindered b}' 
any restriction." The mère fact of the issuance of any sort of an in- 
junction stigmatizes the défendants as having donc or threatened to 
do some illégal or inéquitable act of such a nature as to justify such ex- 
traordinary relief, and, if cleverly advertised, niay hurt the défendants 
in their business world. 

It does not appear that at the date of the bill any of complainant's 
property was in possession of défendants, or tliat they were represent- 
ing that they were able to fill or were attempting to fiU orders there- 
from, or any of complainant's orders or coutracts, or that défendants 
had ever deceived any of their customers by leading them to believe 
that they were dealing with complainant. And it appears that at the 
time of the final hearing there were no facts justifying any claim of any 
wrongful acts or intention on the part of défendants. Undoubtedly 
some of the défendants wrote letters which they should not hâve writ- 
ten. On the other hand, it is manifest now that complainant obtained 
an ex parte preliminary injunction upon bill and affidavits which gave 
the court to understand that défendants were about to make use of 
drawings and pattei-ns the property of complainant, but then in défend- 
ants' possession, when the fact was, as alx>ve shown, that before the bill 
was filed such property was actually in complainant's possession or 
under its control. 

Under such circumstances an injunction thus obtained should not be 
continued, unless its continuance be essential to préserve complainant's 
rights. No such necessity was apparent, after the new concern, under 
.a name which was not misleading as to identity, went into business as 
.a competitor of the New Plaven Company's vendee. 

The order restraining défendants "from using any and ail informa- 
tion in référence to the business of the New Haven Car Register Com- 
pany, obtained while in its employ, and which information could only 
iiave been obtained by the confidential relationship existing by such 
femployment," is manifestly too broad. It is not within the letter or 
spirit of the cases cited by complainant in its support. 

So much of the decree as grants an injunction is reversed, wîthout 
costs. The decree ordering an accounting is affirmed, without eosts. 
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INTERNATIONAL MERCANTILE MARINE CO. v. FLEMING. 

(Circuit Court of Appeals, Secoad Circuit. Februarj- 4, 1907.) 
No. 115. 

1. Master and Servant— Injury to Servant— Defective Means ob Appli- 

ANCES. 

It is the duty of a master, net only to provide suitable inachinery, means, 
and appliances to do the required vvorli, but to use due care to lieep them 
iii repair ; and if an accident happens by reason of bis neglect to dis- 
charge this duty, resulting in an injury to a servant, the master is liablo 
in damages therefor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 252.] 

2. Same— Action fob Damages— Questions for Jury. 

Where a vessel, while discharging and reloading, vs-as in charge of a su- 
perintendent or foreman representing the owner, and for whose négligence 
the owner was respbnsible, under Laws N. Y. 1902, p. 1748, c. 600, the 
question whether the foreman's négligence was the cause of the injury of 
an employé, who fell through a hatch becaiise of a defective cover, was 
properly submitted to the jury, whore there was évidence tending to show 
that the cover had been ont of repair for a long time, and that its condi- 
tion VFOuId bave been revealed by even a slight inspection. 

8. Appeal — Hakmless Ebrok — Evidence — Contributoby Négligence. 

In an action by a loiigshoreman against the owner of a vessel by whom 
he was employed to recover for an injury to plaintift", resulting from 
his falling through a hatcli, owing to one of the covers being too short, 
where it was shown that plaintiû: assisted in putting such cover in place, 
the exclusion of évidence to show a gênerai custom of longshoremen, when 
plaeing such covers which were too short, to chock the ends, was not 
prejudicial to the défendant, since If plaintiff knew or should bave known 
of the defect, he was guilty of contributory négligence in stepping upon 
the cover. irrespective of any failure to chock it, while, if he did not know 
and the defect was not obvions, he was not chargeable with négligence, and 
any négligence of a fellow servant as a coneurring cause of the accident 
in connection with the négligence of défendant in failing to supply a proper 
appliance would not constitute a défense. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 4187-4189.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

On writ of error to the Circuit Court for the Southern District of 
New York to review a judgment entered on a verdict in favor of the 
plaintiff, amounting with interest and costs to $2,545.55. 

Henry G. Ward, for plaintiff in error. 

F. A. Acer and Arthur Ofner, for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The plaintiff, who was a longshoreman em- 
ployed by the défendant, was injured while at work upon the défend- 
ant's ship Kroonland by falling into the hold because of the tipping of 
one of the covers at hatch No. 4. When it is necessary to cover this 
hatch a large iron beam, 14 feet long by 18 inches wide and known as 
the "strong-back," is lowered into place by steam povver. It extenda 
athwartships, its ends resting in grooves or slots in the coamings. 
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Three îron bars or beanis are then placed fore and aft on eacli side of 
tlie strong-back, the ends resting on the flanges of the strong-back and 
the coamings. The hatch is thus divided into four sections, each having 
three wooden covers, one end of each cover being supported by the 
flange of the center fore and aft beam and the other end being sup- 
ported by the flange on the side coaming of the hatch. Hatch cover 
No. 2, on the forward starboard section of the hatch, is the one that 
tipped and precipitated the plaintiff into the hold while he was stand- 
ing thereon engaged in pushing a draft toward the starboard wings. 
There was évidence to prove that this cover was an inch too short. 
It also appears by undisputed testimony that the strong-back was not 
properly seated in the slots at either end by reason of the "rust, coal 
dust, iron, etc., which had corroded there from time to time and never 
been cleaned out." It required a hammer and cold chisel to clean out 
the slots after the accident. The defendant's witness, Peter Quin- 
lan, testified as follows: 

"The strong-back and fore and afters and hatches ail dépend for thelr sup- 
port on thèse little slots at the end of the comblngs. The first tblng that is 
■put in is the strong-back, and there was enough stufC accumulated In those 
pockets to throw the strong-back about two Inches out of Its regular position, 
so that the whole structure there — ^tlie fore and afters and the hatches — was 
about two inches out of the position in which it wqs luteuded they should be." 

Quinlan was the defendant's assistant foreman at the time of the 
accident to whom was delegated the duty of seeing that the ship was 
properly rigged so that cargo could be safely taken on and ofï. This 
duty of superintendence continued from the time the ship was ready 
to begin unloading until the return cargo was safely housed. Quin- 
lan had charge of the strong-backs, fore and afters and the hatches 
generally. It was his duty to tell the men when to take ofï the hatch 
covers and when to put them on agam, when to begin to load and un- 
load and when to work the winches. On the day in question he had 
four gangs, or about 70 men under his direction and was "in the ser- 
vice of the employer and entrusted by him with the duty of seeing 
that the ways, works or machinery were in proper condition." 

The plaintiff had been a longshoreman for 18 years, but it does 
not appear where he worked, or that he had worked on the Kroon- 
land, prior to the time in question. He assisted in putting the hatch 
covers on No. 4, but it is not shown that he knew of the short cover 
or the gênerai disarrangement caused by the clogging of the strong- 
back slots. He testified: 

"I had not noticed anything peculiar with this hatch as I was working there 
the day before. I did not notice anything the matter with it. I did not notice 
any unsteadiness. It seemed to me that the hatch was ail right." 

We think the trial judge was justified in submitting the questions 
of négligence to the jury. It is the duty of the master not only to 
provide suitable machinery, means and appliances to do the requir- 
ed work, but to use due care to keep them in repair. If an accident 
happens by reason of the master's neglect to discharge this duty he 
is liable for the damages thus occasioned. The appliances for cover- 
ing tlie hatch, though originally sufficient, had become dangerous by 
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the accumulation of débris which had so hardened in the slots that 
the strong--back, which was, so to spealc, the keystone of the struc- 
ture, could not be properly set, thus rendering the entire covering un- 
stable and dangerous. The cover in question appears to hâve been 
an inch too short, but whether the slipping was due to this cause or 
to the fact that the strong-back was two inches too high, or to botli 
causes combined, was a question of fact for the jury to détermine. 

One of the witnesses testifies that prier to the accident Quinlan 
was notified of the diffiiculty in getting the strong-back in position; 
this he dénies but admits that he may Iiave been told that one of the 
hatch covers was too short. As before stated he was the defendant's 
représentative, and, under the employer's liability act of New York, 
there can be little doubt that the défendant was liable for his neglect 
to perform those duties which the law required of the défendant and 
which the défendant delegated to him. The act referred to (chapter 
600, p. 1748, of the Laws of 1902) provides that a mastcr is respon- 
sible for the négligence of his superintendent or foreman. Even if 
Quinlan did not know of the clogged slots, the question remains, 
should he hâve known? He was given full charge of the hatches 
and everything pertaining thereto. A very slight inspection would 
hâve revealed the dangerous condition of the slots and even after 
the strong-back was placed across the hatch he could hâve seen at a 
glance that it vv-as not properly located. 

It may be urged that this was equally true of the plaintiff, but the 
différence is obvions. It is the différence between a skilled foreman 
charged with the duty of obs°rvtion and inspection a^d a dav la- 
borer, who was there to handle the cargo and obey orders. It is 
enough that the négligence of plaintiff' and défendant were, on this 
proof, questions of fact which the court could not properly take from 
the jury. 

Regarding the négligence of the p'aintiff's fellow servants the court 
charged the jury that if they found "that the real cause of tlie injury 
was some négligence on the part of the plaintiff himself or of his fel- 
low servants, in the use of appliances which were proper and sufïi- 
cient in their nature as furnished by the défendant, then he cannot 
recover." This was certainly as favorable an instruction as the de- 
fendant was entitled to. 

The plaintiff on cross-examination was asked as follows : 

"Q. I am asking you as a longslioreman, with 18 years' expérience, whether 
it is not so that constantly on l)oard sliip tlie longstioreman choclc hatches 
which are a little short with a little pièce of wood at each end? 

"Ohjected to as not cross-examination. 

'"The Court: Yon will not be able to contradict this évidence afterwards by 
showing that sometimes in ships, when hatches are short, they do chock them. 
If you prove it by this witness you will hâve to be bouud by it. 

"Mr. Ward : On cross-examination? Can I not show by niy own witnesses 
that that is the practice, if he says not? 

"The Court : Not generally on ships. You can show anythlng you please 
about this hatch, of course. 

"Mr. Ward : I mean in the business on différent ships in this port. Then I 
will withdraw the question and except to your honor's ruling." 
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This ruling is assigned as error. Conceding it to be technically in- 
correct we do not think that it was prejudicial error. In the first place 
the witness had previously answered a question almost identical in 
form in the négative. Again, the real ground of objection was stated 
by the court in the coUoquy which foUowed between him and detend- 
ant's counsel and subsequently, when a similar question was asked 
of the witness Walsh. This question was : 

"What do the longshoremen do when they find that a hatch cover is short, lu 
the way of seeuring it; what is the practice?" 

The question being objected to the court said : 

"Wbat is done on other ships when boards are too short, by longshoremen 
who happen to be there, I don't thinlc is material to this case. We wili see 
what was done liere. It is for the jury to say. I will sustain the objection." 

A similar question was asked of the witness Quinlan regarding the 
ships of the Red Star Line. In each instance the ruHng of the court 
in sustaining the objection is assigned as error. 

The exclusion of the testimony offered by the défendant to show 
that it was tlie common practice of longshoremen to chock hatrh cov- 
ers, when finding one that would otherwise be too short safely to 
cover a hatch, was not prejudicial to the défendant, notwithstanding 
this évidence might hâve authorized the jury to find that the omis- 
sion by the plaintiff or his fellow servants to use the ordinary method 
of avoiding the particular danger was a contributing cause of the 
accident. The plaintiff knew of the defect in the cover, or he did not 
know of it. If he did know, or should hâve known because it was 
apparent and obvions, he was guilty of contributory négligence in 
using the cover, irrespective of any omission to chock it; and if he 
did know of the defect, he consented to assume the risk. If he did 
not know, or the defect was not so obvious as to charge him with 
knowledge, the omission to chock the cover was of no importance ei- 
ther as tending to show his contributory négligence or his assump- 
tion of the risk. Upon the issue whether the accident was caused by 
the neglect of the plaintiff's fellow servants, the testimony was of no 
importance, because the négligence of the défendant in failing to sup- 
ply a proper appliance was also a concurring cause ; and the défend- 
ant was none the less liable because other persons may hâve been li- 
able also. 

The case is easily distinguished from McDonnell v. Oceanic Co., 
143 Fed. 480, 74 C. C. A.; 500, for the reason that upon the facts there 
proven the fault which caused the accident was that of the deceased 
or of a fellow servant. Hère the charge of fault is directly agamst 
the défendant, acting through its foreman or superintendent, for fail- 
ing to provide and maintain a proper structure for the use of its serv- 
ants; the defects being of such a character that the défendant knew 
or should hâve known of their existence. 

The judgment is affirmed with costs. 
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In re JOHNSON & KNOX LUMBER CO. 

LATHAM V. JONES. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1007.) 

No. 1,284. 

1. BaNKEBPTCY— REFEREES— CONTEMPT—ACTS CoNSTITrTING CONTEMPT— FAIL- 

UEE TO APPEAB as WlTNESS. 

A witness before a référée in banlcruptcy, wliose examination had beeu 
concluded, except tliat lie had refused to voluntarily produce a document, 
is not in conteiiipt for a failure to appenr at an adjourned liearing on a 
subséquent day, where lie was not tendered fées for such appearance, iior 
served with a subpœna duces tecum to produce the document. 

2. Same— Pailtjke to Obey Void Obdeb. 

A court of bankruptcy is without power, on an oral motion, by counsel for 
a receiver, to make an order requiring a person not a party to any pro- 
ceeding before it to appear before a référée and produce a document where 
he was not brought before the court by the service of any notice, process. 
or rule to show cause, and did not enter an appearance, aud such an 
order is void, and its disobedience is not a contempt. 

3. S AME. 

A finding that an attorney was guilty of a contempt of court in retuming 
a document in his possession to a client to whom it belonged, after he had 
becn asked to produee it as a witness before a référée in bankruptcy, and 
had refused, held not warranted by the facts where he had not been 
served with any process to produce it, and while his client lived in another 
district, it was not beyond the jurisdietion of the court, and where he 
was adjudged in contempt without any évidence to refuie his sworn aii- 
swer, denying any intention to so place it, or that the document bad any 
relation to the proceedings, and without being aceorded a hearing on his 
claim of privilège in that the document was in his possession iQ his pro- 
fessional capacity, and he bad no right to produce it. 

In Error to the District Court of the United States for the Northern 
District of Illinois. 

The writ of error challenges the correctness of a .ludgment which holds 
plaintiff in error guilty of contempt of court, and subjects him to fine and 
imprisonment. 

On January 4, 1906, a pétition was filed against the Johnson & Knox Lumber 
Company, and on March 12, 1900, the company was adjudged a bankrupt. 
The day the pétition was filed the court appointed a receiver to take charge 
of the property of the company until either the pétition should be dismissed 
or a trustée should qualify. The next day, January .5th, on pétition of the 
receiver, the court authorized an examination of witnesses before a référée 
with respect to the assets of the company. In obédience to a subpcena, plain- 
tiff in error, an attorney at law, appeared for examination on January 16th. 
The examination was conducted by counsel for the receiver in one of the 
rooms of the referee's chambers, before a stenographer, in the absence of the 
référée. Plaintiff in error was not an ofEcer or stockholder of the Johnson & 
Knox Lumber Company. He had attended to some matters for it, but had not 
been its gênerai attorney. At and subseriuent to the flling of the pétition in 
bankruptcy, he had no connection with the company. At the time of his ex- 
amination, and for a considérable time prior thereto, he was the attorney of 
a Mr. Johnson who formerly had been an officer and stockholder of the lumber 
company. In his examinatioy it appeared that, as attorney for Johnson, he 
had been présent at negotiations with one Creelman in regard to Johnson's 
taking care of promissory notes held by Creelman, on which Johnson waa 
liable as maker, indorser, or guarantor. The foUowing part of the examination 
shows how the présent controversy began: 
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"Q. What about the other conversation you had wlth Creelman at hig office? 

"A. That was aiso in connection vvitti those negotiations, They hung flre 
for some time. 

"Q. Hâve they been settledî 

"A. Yes, sir. 

"Q. Were they settled by viritten contract? 

"A. Yes, sir. 

"Q. Who bas tbat contract? 

"A. I am net sure. It may be In my office or it may be in Mr. Johnson's 
possession. 

"Q. Will you produce that contract? 

"A. Ccrtainly not. 

"Q. Well, we will hâve to subpœna you to produce it. 

"A. Ail right. 

"Q. Beeause tbat is a written contract — ■ 

"A. If you know of any principle of law by which you can bring in the 
Personal affairs of thèse two men — 

"Q. Tbis contract, as you say, was drawn up between W. S. Johnson and F. 
E. Creelman, anybodv else? 

"A. No. 

"Q. And was drawn up as an effect of the preliminary negotiations you had 
with Creelman, whieh negotiations aniong other things, discussed some of 
Johnson & Knox Lumber Company papers? 

"A. Well, I am not sure; but I am inclined to think that in it there was 
a provision made for payment of one or two notes— perhaps. 1 am not sure 
wbether there was any. 

"Q. But you hâve heretofore testified — 

"A, Well, notes signed by Johnson & Knox Lumber Company and given to 
Creelman, or some paper payable to him, and guaranteed by W, S. Johnson; 
now I think there was one note of that kind, but I ani not sure. 

"Q. It would be such a contract as the receiver would be entitled to. 

"A. Not at ail." 

Counsel for the receiver left the stenographer's room to secure tbe referee's 
attendance. The référée had gone to Inncheon. l'iaintiff in error rcturned to 
his office without any agreement having been entered into respecting his fur- 
ther attendance. That nfternoon the référée without plaintiff in error's knowl- 
edge entered an order continuing the hearing to the next day, January 17th. 
About 11 o'clock of tbe 17tb counsel for the receiver telephoued to plaintifl; 
in error inquiring whether he would appear before the référée. Plaintiif in 
error replied that if his présence was further required he would insist upon 
being subpœned. 

On the ISth the référée certifled plaintiff in error's e^iaminatlon to the 
coui't. On the lOth counsel for the receiver, as the bill of exceptions shows, 
orally nioved for a rule on plaintiff in error to show cause why he should not 
produce the contract between Johnson and Creelman. No notice whatever 
had been given to plaintifC in error, but he chanced to be in court on an- 
other matter at the moment tbe motion was made. Ile stated that his position 
during tbe examination had been that the document was the property of bis 
client, that his possession of it was privileged, and tbat the contract therein 
contained did not relate to the acts or property of the Johnson & Knox Lumber 
Company; and that he desired an opportunity to resist the motion. In the 
course of a colloquy between court, counsel for tbe receiver and plaintifC in 
error, it appeared that plaintiff in error on returning to his office in the aft- 
ernoon of the Ifîth had found that tbe document was in his office and not in the 
bands of his client, and that be mailed the document to his client whose rési- 
dence was in Slilwaukee. Thereupon the court, about 11 :30 o'clock, ordered 
that plaintiff in error produce tbe document before tlie référée at 2 o'clock. 

"Jlr. Latham. If your lionor please, I would suggest tbat an order be 
made in the i>atnre of a rule on me to show cause why I should not produce 
this contract, and on the hearing of that rule I will be given an opportunity 
to set up the reasons why I should not be ordered to produce it In addition 
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I may say that it would be a physic-al impossibility to get tlie document from 
Milwaukee by 2 o'cloek. 

"The Court : The court bas entered its order. 

"Mr. Latham. Your bonor, I feel that tbe order sbould be siiuply an order 
on me to sbow cause why the document sbould not be produced, and tben tbe 
matter can be referred to the référée, and the question I bave presented can be 
argued. As I bave stated before, I ani entirely unprepared tbis morning, 
as I had no notice of tbis proceeding and bappeiied in court in auotber mat- 
ter entirely, and I do want an opportunity to be lieard on tbe question relating 
to wbether tbis document is one that I can be compelled to produce. 

"The Court: I will let tbe order stand as I bave entered it, and you can 
take tbe matter up before the référée at 2 o'cloek." 

At the Iiour named plalntifC in error appeared before the référée, without the 
document, and tendered an answer, which tbe référée refused to reeeive. The 
référée certified to tbe court that plaintiff in error had failed to produce the 
document, and had tendered an answer. Whereuiion counsel for tbe receiver 
served notice on plaintiff in error that on January 22d he would move for 
an attachment for contempt "for failure to produce a certain contract in pur- 
suance of the court's order of January 19tb." The motion was made orally 
"tbat he '>e attacbod for contempt for two reasons : First, for failing to ap- 
pear at tiie time; and, second, for not producing the paper in accordance with 
tbe rule entered in tbis court." Xo affidavit and information, or complaint, 
was ever flled. 

Plaintiiï in error flled a sworn answer, to the etïect that ail of bis actions 
in question had been taken in good faith, and in the belief that bis duty to bis 
client rer(uired such a course ; that the contract \\-as wbolly bctween .Tohnson 
and Creelman and related exclusively to their private affairs; that the .Tobnsou 
& Knox Lumber Company was not a party tberoto nor interested therein ; 
and that tbe contract came into bis possession in bis capacity of attorney for 
Johnson. 

In the course of his testimony plaintiff in error stated, in substance, that 
when be returned tbe document to his client he intended no disrespect to the 
court or to the référée, but acted only as be belieyed bis duty to his client 
justified ; and that, if the receiver sliould cause liim to be served with a sub- 
ixena duces tecum or sbould ajiply for an order to show cause why tbe 
document sbould not be produced, be desired and intended to raise the légal 
question of tbe receiver's right; anji that, if the court sbould disagree with 
him. he would direct his client eitber to take up the ruling for rcview or to 
comply with the order— "but I Old not feel tliat I sbould so advise niy client 
uutil i had had a bearing on thèse questions." 

Milwaukee is less than 100 miles from Chicago. 

The contract was exocuted in duplicate, and Creelman had bis copy in 
Chicago. In the bill of exceptions appears tbis acknowledgment by counsel 
for the receiver: "We could bave got it [the contract] from Mr. Creelnaan." 

No évidence was produced on the part of tbe prosecution, cxceirt the certif- 
icates of the référée, plaintiff in error's examination before tbe referee's 
stenograpber, and plaintiff in error's admission that be sent tbe document to 
his client on January lOtb. 

Cari R. L,atham, in pro. per. 

Frank H. Scott, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts). Counsel for the 
receiver say that plaintiff in error was guilty of three contumacious 
acts : First, in failing to appear before the référée on January 17th ; 
second, in failing to produce the document before the référée in obédi- 
ence to the court's order of the 19th; and, third, in sending the docu- 
ment to his client on the 16th. 
151 F.— 14 
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At the end of plaintiff in error's examination by counsel for the 
receiver no matter was left open except the receiver's right to com- 
pel the production of the document. Plaintiff in error had attended 
in obédience to an ordinary subpœna. When the question arose and 
plaintiff in error answered that if he had the paper he would not 
voluntarily produce it, counsel said "We will hâve to subpœna you to 
produce it." No fées were paid or tendered for attendance on the 
17th. No subpœna duces tecum was servéd. No notice of an appli- 
cation for an order to produce was given. In avoidance, it might be 
said that each of such steps would bave been fruitless on account of 
plaintiff in error's act in sending the document to his client in the 
afternoon of the 16th. But this, if true, would merely confess the 
obvions, that the facts relating to the fîrst charge are worthless ex- 
cept in so far as they may bear upon the third. 

The second charge comes to the same point. Plaintiff in error was 
not brought into court by légal process. He chanced to be présent 
when the motion was called up. He did not enter his appearance. 
He did not consent to the order. He asked to bave his day in court 
in résistance to the motion. If in truth a plea of privilège were sus- 
tained, an order to produce would be erroneous. This order, being 
a détermination of rights without a hearing, a judgment without 
process and without trial, was void. And when it is urged that plain- 
tiff in error was not entitled to a hearing because of his act in turning 
the paper back to his client, the whole case is brought down to the 
third charge. 

This question of criminal contempt, for an act not committed in the 
présence of court or référée, was not formulated in an information 
or complaint, was not even stated in the oral motion for the writ of 
attachment. 

Passing that, we will take the finding as the complaint. The 
court found that the contract between Johnson and Creelman provided 
for the payment of debts of the Johnson & Knox Lumber Company ; 
that the filing of the pétition and the appointment of the receiver sub- 
jected the contract to the jurisdiction of the court; that plaintiff in 
error sent the document beyond the reach of the process of the court 
for the purpose and with the intent of defeating or impeding the 
administration of justice; that Johnson gave the document to plaintiff 
in error because he was an officer of the court; that plaintiff in error 
held the paper as an officer of the court and in sending it beyond reach 
of process was guilty of misconduct in his officiai capacity. 

The fînding that the contract provided for the payment of debts of 
the lumber company is in the teeth of the sworn answer. Of course 
the filing of the answer did not require the discharge of plaintiff in 
error. It was open to the moving party or to the court to bring out 
countervailing évidence. The only claim of such is the examination 
before the referee's stenographer. The statements there that the 
contract was wholly between Johnson and Creelman, and that John- 
son in providing for his indebtedness to Creelman included his lia- 
bility as indorser or guarantor of a note executed by the lumber com- 
pany as maker, instead of contradicting, supports the answer. 
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The document was not sent beyond the reach of the process of the 
court. Johnson at Milwaukee, though in another district, as a witness 
was subject to the court's process as fully as if he had been in the 
Northern District of Illinois. Section 876, U. S. Rev. St. [U. S. 
Comp. St. 1901, p. 607]. Further, the contract was in duplicate, and 
one copy was in Chicago, subject to use in disputing plaintiff in error's 
sworn answer or for any other purpose to which it could legitimately 
be put. 

There is no évidence to show that Johnson put the document in 
plaintiff in error's hands as an officer of the court below. The record 
is that plaintiff in error received the paper as attorney for Johnson. 
Not a shadow of a suggestion appears that tliis was donc for the 
purposes of or in connection with any matters in the District Court. 

As to plaintiff in error's intent in returning the paper to his client, 
the finding répudiâtes the sworn answer. Concededly, if an act speaks 
for itself as being contumacious, the respondent's oath that no dis- 
respect was intended need not be accepted. But nearly every page 
of the record confirms the answer. Plaintiff in error's repeated 
endeavor was to obtain a hearing upon his and his client's rights. 
Nothing in the record warranted a déniai of a hearing on the mère 
fact that he had turned the paper over to his client. He was not 
under process for its production. He did not put it beyond the reach 
of process. It was not even proved that the document was beyond 
his own ability to produce. While there is no direct évidence that he 
continued able to produce the paper, an inference to that effect is de- 
ducible from his protest against the entry of the order at 11 :30 o'clock 
that he produce it at 2, namely, that it was a physical impossibility 
to get the document back from Milwaukee by that hour, and also from 
his testimony touching motive, namely, that he deemed it his duty, 
according to Lord Mansfield's holding in Rex v. Dixon, 3 Burrows, 
1687, to return the paper to his client who owned it, but that, if on 
a hearing of a motion against himself the ultimate décision should be 
against his contentions, he would advise his client to produce the 
document. 

Our conclusion being that the findings of the court, and particularly 
the finding of criminal intent, were each without warrant, it is un- 
necessary to pass upon the contention that counsel for the receiver, 
in conducting the examination, had an entirely erroneous conception 
of the functions of a receivership in bankruptcy pending adjudication. 

The judgment is reversed, with the direction to dismiss the pro- 
ceedings. 



HESSER V. CHICAGO & WELLESTON COAL CO. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1907.) 

No. 1,.312. 

Sai.es— Contract roB Sale or Coal— Construction. 

A contract for ttie sale and pureliase of a large quaiitity of "New 
Hiver" coal, to be delivered at Chicago, which provided that it should be 
approved by the shippers, and which was approved and signed by the 
owners of certain mines in the New River district, bouud the seller to 
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furnish coal from such mines, and the purchasor was not bound to aecept 
coal from otliers in such district, even. tliougli it may liave been tiie samu 
or equally good in quality. 

Ifi Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

PlaintifC in error's action was for damages for brcacli of two contracts. At 
tlie conclusion of tlie évidence tlie court directed a Acrdict for défendant. 

The first coutract, averred to Imve been execiited at Chicago on August 28, 
1903, reads as follows : 

"John T. Hesser & Company. 

"Angust 20th, 1903. 

"Nevv River Coal Contract. 

"The Chicago & Wellestoij Coal Company buy from John T. Hesser & Com- 
pany, and John T. Hesser & Company sell to the Cliicago & Welleston Coal 
Company three thonsand f.ve Imndred (3,500) tons of New River Run of mine 
coal at three dollars and eiglity cents ($3.80) per ton of two thousand (2.000) 
Ibs., delivered f. o. b. cai's at Chicago, Illinois, and to be shipped at the rate of 
seventy (70) tons daily average, subject to conditions below, commencing at 
once, and ending October 31st, 1903. 

"Terms. 

"Railroad weights at usual points of weighing to govem settlements. 
"Freight to be paid by buyer and deducted on invoice of seller. 
"Bnyer to remit on or before the 15th of each month for ail shipments of the 
preceding month. 

"Conditions. 

"In case of strikes, accidents, déficient transportation, or other cause un- 
avoidably causing stoppage or partial stoppage of the works of the produeer 
of this coal, or of its shipment, or in case of strikes or accidents unavoidably 
causing stoppage or partial stoppage of the works of the buyer, deliveries 
herein contracted for may be suspended, or partially siispended, as the case 
may be, by Immédiate notice to that effect given to the other party. Such inter- 
ruption, however, sball not invalidate the remainder of this contract, but on 
the removal of the cause of the interruption, deliveries shall be continued at 
the specifled rate. No deflciency in shipments, caused by interruptions men- 
tioned, shall be made up except by mutual agreement. This contract to be ap- 
proved by shippers. John T. Hesser & Company, 

"r. H. Hesser, Manager. 
"Accepted : 

"Chicago & Welleston Coal Company, 
"By F. J. Posta, Mgr. 
"Accepted: 

"The MacDonald Colliery Co., 

"Sugar Creek Coal and Coke Co., 

"The White Oak Fuel Co., 
"S. Dixon, Mgr. 

"Aug. 28, 1903." 

Thèse parties at the same time executed another contract. covering deliveries 
from November 1, 1903, to March 31, 1904, and differing from the first only in 
respect to quantity and price. 

The further facts necessary to the détermination of the case are stated in the 
opinion. 

N. W. Hacker, for plaintifï in error. 
Fred A. Bangs, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
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BAKER, Circuit Judge, after stating the facts, delivered the opinion 
of the court. 

Défendant was a retailer of coal at Chicago ; plaintiiï, a jobber, with 
offices at Cincinnati and Chicago; and the companies for which Dixon 
signed as manager were miners of coal in the New River district. 

The construction of the contracta was matter of law for the court. 
Therein défendant is identified as buyer, plaintiff as seller, and the 
Dixon collieries as producers and shippers of the coal which défend- 
ant was binding itself to take. That the subject -matter of the con- 
tracts was New River coal from the Dixon collieries is the resuit, 
whether the bare contracta be taken as expressive of the mutual agree- 
ments of parties negotiating with each other at Chicago on August 
28th, or the oral testimony also be considered which shows that de- 
fendant signed at Chicago, plaintiff at Cincinnati, and Dixon at the 
mines, and that before signing défendant and plaintiff's Chicago agent 
agreed that the Dixon collieries should become the producing and sliip- 
ping parties to the contracts. 

Plaintiff, basing his conduct on the first contract, tendered défend- 
ant at Chicago 12 cars of New River coal, only a few of which came 
from the Dixon collieries. The record demonstrates beyond cavil 
that plaintiff took and continually held the position that the contracts 
required défendant to accept New River coal from any of the mines 
in that district. And, since plaintiff never separated out the Dixon 
coal and tendered that, nor offered to go on with the contract by fur- 
nishing Dixon coal exclusively, the breach can be predicated on nothing 
less than defendant's refusai to accède to plaintiff's contention. 

Plaintiff first insists that the contract only calls for New River coal 
generally. That was a question of law which, in our judgment, the 
court rightly ruled against him. 

This is foUowed by the proposition that a tender of any New River 
coal was a substantial compliance with the contract as the court con- 
strued it. Plaintiff introduced évidence that New River coal from the 
other collieries was substantially the same in quality and value as that 
from the Dixon collieries. Defendant's évidence denied this. So hère 
was a disputed question to go to the jury, if plaintiff was right in claim- 
ing that défendant was bound to accept something just as good. But 
if "just as good" is the test, why not coal from anywhere that is sub- 
stantially the same? And, if a seller may insist that a jury décide the 
"just as good" question, what becomes of the buyer's right of sélec- 
tion and his right to incorporate that in the contract? Substantial 
compliance might be a question for the jury in a case like this, if de- 
fendant had rejected Dixon coal on the ground that it did not corne up 
to contract; but hère it was for the défendant, not the jury, to say 
whether a substitute was acceptable. 

Waiver or estoppel is relied on. Passing the question whether, 
under an issue framed by a spécial count on a contract and a gênerai 
déniai, plaintiff could prove an enlarged 6r substituted contract, the 
burden is on plaintiff to point out évidence which would hâve justified 
the jury in drawing the inference that défendant accepted the asserted 
new contract. Without rehearsing the évidence, it is enough to say 
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Ihat an examination of the entire record satisfies us that the only 
permissible inference was quite the contrary. 

No coal was shipped under the second contract. Plaintiff testified 
that he "was able and willing to ship seventy-five tons a day of New 
River run of mine coal to the défendant from the Ist day of November, 
1903, to the 31st day of March, 1904." This sufficiently illustrâtes 
plaintifï's theory of the case, and it accords with his attitude through- 
out, that the furnishing of any New River coal of substantially the same 
quality and value as that from the Dixon collieries would be a com- 
pliance with the contract. 

The judgment is affirmed. 



UNITED STATES et al. v. CARPENTBR. 

(Circuit Court of Appoals, Ninth Circuit. February 4, 1907.) 

Xo. 1,338. 

1. Cbiminal Law— Cumulative Sentences— Effect of Invalidity of Inter- 

MEDiATE Sentence. 

A prisoner, sentenced at the same time to three successive terms of iui- 
prisonment on différent counts of an indietment, vfheu for any reason tlie 
sentence for tlie second or middle term is void, is net for that reason en- 
titled to be discharged at the expiration of the first term ; but in such case 
the third term begins at once on the expiration of the first. 

lEd. Note. — For cases In point, see Cent. Dig. vol. 15, Criminal Law, §§ 
3298-3301.] 

2. FoitGERY— SePAHATE OFFENSES— FOEGEKY OF DIFFERENT INSTRUMENTS AT THE 

Same Time. 

Although separate instruments were forged by a défendant on the same 
date and as a part of the same gênerai transaction, the forgery of each 
constitutes a separate offense, punishable under a separate indietment or 
count. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 23, Forgery, § 1.] 

3. Habeas Corpus — Dischakgë op Convict — Defective Sentence. 

Where a court has entered against a prisoner a sentence of imprison- 
ment defective in form only, a fédéral court, in a habeas corpus proceed- 
ing, which is required by Rev. St. § 761 [V. S. Comp. St. 1901, p. 594], to 
"dispose of the party as law and justice require," should not diseharge such 
prisoner without affording the court which imposed the sentence an op- 
portunity to correct the same. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 25, Habeas Coi'pus, § 
100.] 

Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington. 

Potter Charles Sullivan, Walter Christian, and Charles T. Hutson, 
for appellants. 
Andrew R. Black, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. Hugh Carpenter, who was in the custody 
of the appellant in the United States penitentiary on McNeill's Island, 
filed his pétition in the court below for a writ of habeas corpus, alleging 
that he was unlawfully imprisoned. Upon the hearing the court allowed 
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the writ and adjudged that the petitioner be discharged. From that 
judgment the présent appeal is taken. 

The petitioner and two others were indicted in the District Court of 
the United States for the District of Oregon for violation of section 
5463 of the Revised Statutes, as amendée! by Act June 18, 1888, c. 
394, § 2, 25 Stat. 187 fU. S. Comp. St. p. 3689]. The indictment con- 
tained four counts. The first count charged the altération of a certain 
nioney order on November 28, 1903 ; the second count charged the ut- 
terance of that order ; the third count charged jthe altération of a certain 
other money order on November 28, 1903 ; and the fourth count char- 
ged its utterance. The petitioner pleaded guilty, and was thereupon 
sentenced upon the first three counts to be imprisoned "at hard labor 
for the terni of two years for the offense charged in the first count of 
said indictment, and for a further term of two years thereafter for the 
offense charged in the second count of said indictment, and for the fur- 
ther term of two years thereafter for the offense charged in the third 
count of said indictment," and that he be committed until his sentence 
be performed or until he be discharged according to law. It was held 
in the court below that the first and second counts charged but one 
crime, and that the imposition of a second sentence of two years' im- 
prisonment on the second count was void ; that, the time of imprison- 
ment on the first count having expired and the time which by the sen- 
tence should intervene between the termination of the first term of im- 
prisonment and the commencement of the second not having elapsed, 
the présent imprisonment of the petitioner is not in exécution of the 
sentence. 

Section -5463, as amended, provides: 

"That any person wlio shall, with intent to defraud, falsely forge or counter- 
feit the signature of any postmaster, assistant postmaster, chief clerk, or clerk 
upon or to any money order or postal note, or blank therefor provided or issued 
by or under tiie direction of the Post-Offlce Department of the TJnited States, or 
of any foreign country, and payable in the United States, or any material sig- 
nature or indorsement thereon, or any material signature to any recelpt or cer- 
tiflcate of Identlfieation thereon; any person who sliall falsely alter, or cause 
or procure to be falsely altered in any material respect, or knowingly aid or as- 
sist in falsely so altering any such money order or postal note ; any person 
who shall, with intent to defraud, pass, utter. or publish any such forged or 
altered money order or postal note knowing any material signature or indorse- 
iïient thereon to be false, forged, or counterfeited, or any material altération 
therein to hâve been falsely niade, * * * shall, upon conviction, be punish- 
able by lîne of not more than flve thousand dollars, or by imprisonment at hard 
lahor for not less than oue year and not more than flve years." 

If this section were before us for construction, unaffected by précè- 
dent, we should be disposed to hold that it was intended to provide for 
the punishment of two distinct offenses, one of forging or altering a 
money order and one of uttering the same, and that the first two counts 
of the indictment which is before us charge distinct and separate crimes, 
punishable by separate sentences. But it bas been generally held that the 
forging and uttering of a forged instrument are parts of one transac- 
tion, and that, where the différent counts of an indictment charge différ- 
ent crimes which are parts of a single transaction, the sentence based 
on a gênerai verdict or plea of guilty must impose only one penalty, 
and that a separate sentence for each count is erroneous and void. 
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Parker v. People, 97 III. 33 ; In re Walsh, 31 f^eb. 454, 55 N. W. 1075; 
Devere v. State, 5 Ohio Cir. Ct. 509; Ex parte Joyce, Fed. Cas. No. 
7,556 ; Lovejoy v. State, 40 Tex. Cr. R. 89, 48 S. W. 520. 

But we are of the opinion that the court below erred in discharging 
the petitioner. Conceding that the sentence upon the second count was 
void, the imprisonment under the third count should begin immediate- 
ly upon the expiration of the sentence imposed vipon the first. Kite v. 
Commonwealth, 11 Metc. (Mass.) 581, 585 ; Ex parte Jackson, 96 Mo. 
116, 119, 8 S. W. 800. In the case last cited the court said : 

"The only point, therefore, left for discussion, is this : Wiaether the prisoner, 
having been sentenced at the same term of court to throe successive terjiis of 
imprisonment in the penitentiary, having reversed the judgnieut and sentence 
of Imprisonment pronounced against him as to the second or middle term, and 
served out his sentence as to the flrst term, is entitled to be discharged from 
serving out his third or last term. To this point tlie response must be in the 
négative, and for thèse reasons: The judgment upon whieh the prisoner's 
second term of imprisonment was dépendent having been reversed, the case 
stands hère precisely as if he had served out his second term or had been 
pardoned as to the offense for which that sentence was imposed, and so his 
third term of sentence lawfully began ujjon the expiration of his flrst term." 

That the sentence on the third count was lawfully imposed there can 
be no doubt. That count charged the altération of a money order with 
intention to defraud the United States. It is true that the time whcn 
the altération is charged to hâve been made is the same date on which 
the money order described in the first count was alleged to hâve been 
altered ; but it is none the less a separate and distinct forgery punishable 
under a separate indictment. "Althongh several drafts may be uttered 
as one indivisible act, the forgery of each is a separate offense." 19 
Cyc. 1411 ; Barton v. State, 33 Wis. 587. 

There can be no doubt that the United States District Court for the 
District of Oregon intended to impose cumulative sentences upon the 
petitioner. We discover no fatal defect in the language of the sen- 
tence, rendering it uncertain when the term of imprisonment on the 
third count shall begin ; but, if there were such a defect, we are of 
the opinion that it would hâve been the duty of the court below to hâve 
afforded the court which imposed the sentence an opportunity to cor- 
rect the same before discharging the petitioner upon a writ of habeas 
corpus. Ex parte Peeke (D. C.) 144 Fed. 1016, and cases there cited. 

The judgment is reversed. 



II. G. HOLLOWAY & BRO. v. WHITE^DUNHAM SHOE CO. 

(Circuit Court of Appeals, Seventh Circuit October 24, 190G.) 

No. 1,27T. 

Appkal—Exoeptions— Record. 

Where a judgment was set aside at the same term, and plaintiff was 
permitted to amend its déclaration by interliniug averments of diversity 
of citizenship, after which the court ordered the plea and notice on file 
to stand to the déclaration as amended, and then entered judgment anew, 
and. the record on a writ of error failed to sliow any objection or excep- 
tion taken to such proceedings by défendant, or that défendant asked leave 
to file a further plea, there was no available error. 
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2. NOVATION— PJVIDENCE. 

In an action to recover the priée of slioes purcliased by défendant 
from plaintifC's assigner, évidence held sufficient to warrant a flnding tliat 
there was a novation. 

3. Patmest— Application of Patments. 

Défendant purchased shoes from plaintifC's assigner under a contract 
which was assigned to plaintifï on January 1, 1003, after wliich défend- 
ant still contiimed to purchase shoes from plaiutifC, and made payments 
after tliat date In excess of claims for slioes delivered subséquent thereto, 
but not for shoes delivered prier to the assignment. Hcld, that plaintiff, 
having established a novation, was justified in applying defeudant's pay- 
ments in settlement of the old accounts ; défendant having omitted to di- 
rect a spécifie application thereof. 

[Ed. Kote. — Fer cases in point, see Cent. Dig. vol. 39, Payment, §§ 104- 
107, 110.] 

4. Evidence — Ledgebs — Books of Original Extky. 

AVhere a ledger sought to be introduced in évidence was shown not to 
be a beok of original entry, and the entries therein were not proved to be 
just and true, the book was inadmissible in évidence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 1438, 
1443, 1453-14G2.] 

5. ASSUMPSIT— COMMON COUKTS— VALUE. 

Where, in assumpsit for goods sold and delivered, the contracts were 
fuUy executed, exccpting that défendant had not paid the priée, the con- 
tracts, invoices, bills of lading, etc., showing the contract priée, were ad- 
missible under the cemmon counts, and established a prima faeie case that 
the contract priée was the reasenable value of the goods sued for. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Assumpsit, Action 
of, § 137.] 

6. DAirAGBS— Breach of Contbact— Notice of Spécial Ciecumstances— Sales 

— Loss of Profits. 

Where a manufacturer takes an order from a wholesaler in the or- 
dinary course ef business, without any notice, except that implied from 
reeeiving the order, that the wholesaler expects to use the goods as part 
ef his stock in trade to ofCer to his eustomers, he is not liable fer the 
profits which the wholesaler might bave made in his business if the manu- 
facturer had net failed in his obligation rospecting the time of delivery 
and the quality of the goods. 

[Ed. Note. — 'For cases in point, see Cent. Dig. vol. 15, Damages, §§ 
58^62.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of lUinois. 

J. L. Bennett, for plaintifï in error. 
Fred A. Bangs, for défendant in error. 

Before GROSSCUP, BAKER, and SEAJTAN, Circuit Judges. 

BAKER, Circuit Judge, dehvered the opinion of the court. 

In an action of assumpsit, on a déclaration containing only the com- 
mon counts, and on a plea of the gênerai issue with notice of set-off and 
recoupment, the défendant in error, plaintifï below, obtained the judg- 
ment which is challenged by this writ of error. 

1. The déclaration as originally filed did not contain the necessarv 
allegations respecting diversity of citizenship. The verdict was re"- 
turned and judgment was entered on February 6, 1906. On February 
12th, at the sarae terni and when plaintiff in error was présent, the 
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court vacated the judgment, permitted dcfendant in error to amend the 
déclaration by interlining the proper averments of citizenship, ordered 
that the plea and notice on file stand to the déclaration as amended, 
and entered judgment anew. Plaintifif in error contends that this ac- 
tion of the court deprived it of an opportunity to contest the question 
of jurisdiction. For aught the record shows, the judgment was vacat- 
ed and the amendment was made with the consent of plaintifif in error. 
No objection was made nor exception taken to the action ; nor did 
pîaintiff in error ask leave to file any further plea. 

2. Plaintifï in error, a jobber of shoes, in the fall of 1902 placed 
orders at certain priées with Frank E. Wliite Company, a partnership 
engaged in manufacturing shoes. The contracts were assigned by 
Frank E. White Company to défendant in error. The shoes were 
manufactured and delivered by défendant in error, and this action 
was for the purchase price. Plaintifif in error, calling attention to tes- 
timony to the effect that it had no notice of and never consented to the 
assignment, insists that défendant in error could not maintain this ac- 
tion. But there was other évidence which the jury had the right to 
believe and act upon. A clerk in défendant in error's office testified 
that she mailed a notice properh- stamped and addressed to plaintifif 
in error. That notice stated that on and after January 1, lÔOo, the 
firm of Frank E. White Company would be succeeded by the White- 
Dunham Shoe Company, a corporation, that ail accounts and contracts 
belonging to the firm were assigned to the corporation, and that the 
accounts would be collected and orders filled by the corporation. The 
record contains letters from plaintifif in error to défendant in error, 
commencing as early as January 8, 1903, relating both to the filling of 
contracts given by plaintifif in error to the White partnership and to 
the payment of accounts due the firm. From this évidence the jury 
were warranted in finding that there was a novation. 

3. Plaintifï in error proved that it had made payments after January 
1, 1903, in excess of the accounts for shoes delivered after that date. 
Défendant in error proved that it had applied part of the payments to 
the liquidation of the White partnership accounts which had been as- 
signed to it, leaving the unpaid balance which was sued for. The con- 
tention hère is substantially the same as the last. There being a nova- 
tion, and, plaintifif in error having omitted to direct the application, de- 
fendant in error was justified in applying the payments upon the old 
accounts. 

4. Plaintifif in error offered in évidence a page from its ledger to 
prove the balance due on the old accounts, claiming that the amount was 
less than défendant in error had appropriated. But the witness who 
identified the ledger showed that it was not a book of original entries 
and failed to prove that the entries therein were just and true. The 
ofl:er was rightly rejected. 

5. The value of the shoes was not proved by défendant in error. 
As the contracts were fully executed except payment by plaintifï in 
error, the contracts, invoices, bills of lading, etc., which showed the 
contract price, were properly received in évidence under the common 
counts, and made out a prima facie case that the contract price was the 
value. 
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6. Plaintiff in error, asserting that it had lost orders from its custom- 
'crs by reason of défendant in error's delays in shipments and failures 
in delivering goods that came up to contract, offered to prove its dam- 
ages in the way of expenses and lost profits in connection with canceled 
orders. In ruling on évidence and in charging the jury, the court sub- 
mitted the case on the theory that plaintifï in error was not entitled 
to such damages except in those instances in which the plaintiiï in 
error already had contracts for the resale of shoes and then placed 
orders with défendant in error to obtain shoes to fiU the contracts of 
which défendant in error had notice. We do not accept plaintifï in 
error's theory that a manufacturer who takes an order from a whole- 
saler in the ordinary course of business, without any notice except 
that implied from receiving the order, namely, that the wholesaler ex- 
pects to use the goods as part of his stock in trade to ofïer to his 
customers, is liable for the profits which the wholesaler might hâve made 
in his business if the manufacturer had not failed in his obligation re- 
specting time or quality. An inquiry into such possible profits involves 
matters within the exclusive control of the wholesaler, subséquent to 
the original contract, such as the fixing of priées and terms of crédit 
on resale, and also involves collatéral matters respecting the solvency of 
the wholesaler's customers and their true reasons for canceling orders. 
Both are good grounds for refusing to go into the inquiry in the 
absence of évidence which establishes the manufacturer's express or 
implied consent so to put himself in the wholesaler's hands. S Suther- 
land on Damages (2d Ed.) §§ 662-666, 672. Plaintifif in error was 
permitted to introduce évidence of diminished value both from delay 
and f rom inferior quality. 

Other assignments of error either are not supported by the record or 
are waived by failure to présent them in argument. 

The judgment is affirmed. 



INLAND STEEL CO. V. KACHWINSKI. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1007.) 

No. 1,306. 

1. Mastee and Servant— Indiana Factoby Act— Dutt of Employée to Guabd 

Machinery. 

SectioR 9 of tlie Indiana tactory act (Burns' Ann. St. Ind. l'jOl, § 70S7i), 
whieli provides that "ail vats, pans, saws, planers, cogs, gearing, be'ting, 
shaftiug, set screws and machinery of every description therein shall be 
properly guarded," as construed by the Suprême Court of the state, ap- 
plies to any liind of machinery which is alleged and proved to be of the 
same kind as a vat, pan, saw, etc., with respect to danger of opération 
and practlcability of erecting guards. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 228-231. 

Assumption of risk incident to employment, see note to Ohesapeake & 
O. R. Oo. y. Hennossey, 38 C. C. A. 314.] 

2. Same — Action* for Injtjry of Servant — Défense of Assumption op Risk. 

Under the Indiana factory act (Burns' Ann. St. Ind. 1901, § 70871), vsrhich 
requires owners to guard machinery, etc., as construed by the Suprême 
Court of the state, an employer canuot set up the défense of assumptioa 
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of risk to an action to recover for a personal injury resuiting from th» 
failure of such employer to obey the law. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol, 34, Mas ter and Serv- 
ant, § 545.i 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

Défendant in error, plaintiff below, recovered a judgment on account of Per- 
sonal injuries. 

The alleged négligence was defendant's failure to comply with section 9 of 
the Indiana factory act (section 7087i, Burns' Ann. St. 1901), which reads as 
follows : "Sec. 9. It shall be the duty of the ovvner of any aforesaid estab- 
lishment, or his agent, superintendent or other person in charge of the same, 
to furnish and supply, or cause to be furnished and supplied therein. In the 
discrétion of the chief inspecter, where machlnery is used, belt shifters or 
other safe mechanical contrivances for the purpose of throwing on or off belts 
or pulleys ; and whenever possible, maehinery therein shall be provided with 
loose pulleys; ail vats, pans, savrs, planers, cogs, gearing, belting, shafting, set 
screws and maehinery of every description therein shall be properly guarded, 
and no person shall remove or make ineffective any safeguard around or at- 
tached to any planer, saw, belting, shafting or other maehinery, or around any 
vat or pan, while the same Is In use, unless for the purpose of immedlately 
making repairs thereto, and ail such safeguards shall be promptiy replaced. 
By attaehing thereto a notice to that efCect, the use of any maehinery may 
be prohibited by the chief inspecter should such maehinery be regnrded as 
dangerous. Such notice must be signed by the chief inspector, and shall 
only be removed after required safeguards are provided and the unsafe and 
dangerous machine shall not be used in the meantime. Bxhaust fnns of suf- 
ficient power shall be provided for the purpose of carrying off dust from emery 
wheels and grindstones and dust-creating maehinery from establishments where 
used. No person under sixteen years of âge, and no female under eighteen 
j'ears of âge, shall be allowed to elean maehinery while in motion." 

Plaintiff was a workman at defendant's plant, engaged In breaking scrap 
iron and steel into smaller bits. By means of a fixed derrick a large sfeel 
bail was raised to a considérable height and allowed to fall upon the scrap that 
had heen piled beneath. Ahout 40 feet from the drop was a small shed of inch 
boards. Into thîs plaintiff was accustomed to retire to pull the ropo that re- 
leased the raised bail. Large pièces of iron frequently were hurled farther 
than the shed. Prier to the day of the In.iury tlie slied had been ponetrated 
by thèse missiles. Plaintiff had been at this worlv for three or four moiith*, 
and was familiar with the conditions. The injuries complainod of were eaus- 
ed by a large pièce of iron bursting through the shed and striking plaintiff. 
The complaint alleged that it was practicable to afford protection eithor by 
inclosing the drop or by building the shed of heavy materials. 

Under the assignments of error défendant présents thèse questions : Was 
there suffleient évidence In support of the allégation that it was praoticnble 
to inclose the drop? Does the Indiana factory act apply? Does that act eut 
off the défense of assumption of risk? 

Frank M. Cox, for plaintiff in error. 
P. N. Gairt, for défendant in error. 

Before GROSSCUP, BAKER and SEAMAN, Circuit Judges. 

BAKER, Circuit Jud,çe (after statinç the facts). 1. As the act, if 
applicable, did not rcquire défendant to construct a puard that would 
seriously impair the usefulness of the drop, plaintiff was oblig'ed to 
plead and prove that it was practicable for défendant to afford him 
protection. But, if it were conceded that defendant's évidence concern- 
ing the practicability of inclosing the drop so far overbore plaintiff's 
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tba-f iir' q«psiion for the jury was left, the case would be unaffected, 
because there was ample proof that it was entirely feasible to build a 
safe shed, and this issue was fully presented to the jury in the court's 
instructions. 

2. The question is whether the drop is included in the provision 
which requires the guarding of "ail vats, pans, saws, planers, cogs, 
gearing, belting, shafting, set screws, and machinery of every de- 
scription." Undoubtedly this drop cornes within the proper définition 
of a machine. And, in Green v. American Car & Foundry Co., 163 
Ind. 135, 71 N. E. 268, a drop of this character was held to be within 
the statute. Inasmuch as the construction adopted by the Suprême 
Court of Indiana is of binding force hère, défendant concèdes that the 
question now under considération is at an end, unless the Green Case 
has been invalidated by later décisions. Two are cited as having that 
efifect. Laporte Carriage Co. v. Sullender, 165 Ind. 290, 75 N. E. 277, 
and National Fire Proofing Co. v. Roper (Ind. App.) 77 N. E. 370. 
Since it is the duty of the Appellate Court of Indiana to follow, and 
not to subvert, the Suprême Court's interprétation of the statu*:e, the 
Roper Case may be passed on the assumption that the court did not 
undertake to exceed its authority. Is the Green Case overthrown by 
the Sullender? Certainly not by any expression of disapproval. The 
Sullender Case rests on questions of pleading. The fîrst paragraph of 
complaint was held to state no cause of action either under the statute 
or at common law. In the second paragraph the alleged négligence 
consisted in leaving unguarded an emery belt which was used as a 
métal polisher. The emery belt was a polishing machine, and did 
not come within the désignation of "belting" in the act. Attention 
was called to the fact that the pleading did not show whether the op- 
ération of the machine was attended with danger, nor whether it was 
practicable to construct guards without rendering the machine useless 
for the purpose for which it was in'^ended. Therefore, in the absence 
of such averments, the emery belt could not properly be included in 
the gênerai phrase, "and machinery of every description," which by the 
rule of ejusdem generis must be limitcd to machinery of the same na- 
ture as that of the appliances specifically enumerated. Now, in our 
view of the Sullender Case, the Suprême Court of Indiana did not 
mean, as défendant seems to insist, that a vat or a pan is a machine, 
or that no recover}^ could be had for leaving unguarded a machine 
unless that machine was some sort of a vat, or some sort of a pan, and 
so on. If that were intended, it would hâve been idle to reverse the 
case with leave to Sullender to supply the averments respecting the 
danger of opération and the practicability of furnishing guards. In 
our judgment, therefore, the Sullender Case does not antagonize the 
Green Case, but accords with it in sustaining the view that "machinery 
of every description" may be brought within the statute by averring 
and proving that the machine in question is of the same kind as an 
unguarded vat, pan, saw, etc., with respect to danger of opération and 
practicability of erecting guards. 

3. Concerning assumption of risk, the Suprême Court of Indiana, 
in considering the effect of the mining act, which is similar to the fac- 
tory act, made the f oUowing pronouncement : 
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"Freedom of contract should not be lightly interfered with. As a gênerai 
rule, the right of contracting as one sees fit stands untrammeled. But the 
State has power to restrict this right in the interest of public health, morals, 
and the like. When, in the présent case, it is pointed ont that the Législature 
has failed in terms to deny the employé's right to assume the risks from his 
employer's disregard of the statute, the question is not ended. If the I^egisla- 
ture has clearly expressed the public policy of the state on a matter within its 
right to speak upon authoritatively, and if that public policy would be sub- 
verted by allowing the employé to waive lu advanee his statutory protection, 
the contract is void as unmistakably as if the statute in direct words forbade 
the making of it. * * * The purpose of this statute to promote the safety 
of miners being clear, and the right of the Législature to pass it being un- 
questionable, che court should not déclare it a dead letter. If the employer 
may avail himself of the défense that thé employé agreed in advanee that the 
statute should be disregarded, the court would be measuring the rights of the 
persons whom the lawmakers intended to protect by the common-law standard 
of the reasonably prudent person, and not by the deflnite standard set up by 
the Législature. This would be practically a judicial repeal of the act. It is 
no hardship to the employer to disallow him a défense based on an agreement 
that he should violate a spécifie statutory duty. His sure protection lies in 
obédience to the law." Davis Coal Co. v. Polland, 158 Ind. G07, 62 N. E. 492, 
02 Am. St. Eep. 319. 

And the same doctrine was applîed to the factory act in Monteith v. 
Kokomo, etc., Co., 159 Ind. 149, 64 N. E. 610, 58 L. R. A. 944. 
The judgment is: 
Affirmed. 



SMITH V. NORTII GERMAN LLOYD S. S. CO. 

(Circuit Court of Appeals, Second Circuit. Jauuary 10, 1907.) 

No. 143. 

Shippinq— Loss OF Passengee's Baggace—Limitatton of Liabilttt. 

A clause priiited on the margin of a steamsliip ticket, lieaded "Notice," 
limiting the liability of the vessel or owners to $100 for loss of the pas- 
senger's Personal effects, is not a part of the contract, and does not re- 
lieve the owners from full liability, where it was not read by or made 
known to the passenger. 

[Ed. Note. — Limitation of owner's liability, see note to The Longfellow, 
45 0. O. A. 387.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 

For opinion below, see 142 Fed. 1032. 

Joseph Larocque, Jr., and Choate, Hanford & Larocque, for appel- 
lant. 

E. B. Hill and Grant Squires, for appellee. 

Before WAEEACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. We are unable to distinguish this case from The 
Majestic, 166 U. S. 375, 17 Sup. Ct. 597, 41 L. Ed. 1039, except that 
the notice is printed on the front, instead of the back, of the ticket. 
It is to be observed, however, in the case cited that the "Cabin Passen- 
gers' Contract Ticket" was prefaced by the following statement : "The 
Notices to Passengers below, form part of and must appear on each 
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contract ticket." Moreover, such "Notices to Passengers" thus printed 
below ended (at the foot of the sheet) with the words in bold type, "See 
back," and were continued on the back. That décision in efïect holds 
that, unless the condition rehed upon is inchided in that part of the 
"Ticket Contract" which contains the agreement to transport and is 
signed by the agent of the carrier, it is merely a notice. The notice in 
this case is on the face of the ticket, but is in the margin and not in- 
cluded in that part of the ticket. 

On the question of fact we agrée with the District Court. 

Decree afïirmed, with interest and costs. 



DTJNT^AP V. WILLBRANDT SURGICAL MFG. CO. et al. 
(Circuit Court of Appeals, Eiglitli Circuit. Xoveml^er 30, 1000.) 

No. 2,312. 

1. Patents — Infetngement — ATOJrizER. 

The Dunlnp patent, No. 483,435, for an atoniizer, elaini 2, tlic priucijial 
feature of wliich is tliat tlie tube wliicli enteris tlie liottle is made in three 
separate parts, to facilitate cleansin^, one of wliicli ]iarts is a lioUow coup- 
ling unitiug tlie other two, is not entitied to a broad coustrtictioii, and, as 
limited by the prior art and tlie lauguage of the claim, eacli of tlie three 
parts of the tube described is an essential élément of such claim, and it is 
not infringed by a structure in which the tube is made in two parts di- 
rectly joined together. 

2. SaME — CON.STliUCTIOX — SCOPE OF Clatms. 

A patentée is entitied to cvory function his dcvice will pcrform, tliough 
he was ignorant of it when he procured his patent, but ho secures no pat- 
ent on the function, and the discovery of a new one in tlie patonted de- 
vice does not oporate to enlarge or broaden the letter of his claim, which 
is the measure of his rights. 

[VA. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 241- 
247.] 
.3. Same — Infringement — Atomizer. 

The Dunlap patent. No. 620.895, for an atomizer or vaporizing apparatus, 
claims 2 and 3 are void for anticipation. Claim 8 lieUl not iufringed. 

4. Tbade-Marks and Trade-Names — Unfaiu CoMPEirrioN — Similaritv is 
Appearanoe of Articees. 

Evidence considered, and held to support a flnding that a défendant was 
not chargeable with unfair compétition in making, advertising, and sell- 
Ing an atomizer similar in appearance to complainants', which was not 
proteeted by any trade-mark or design patent, where the names given the 
two devices were différent, and each was indelibly stanijied with the name 
and address of the manufacturer, and there was no evidenceof an intent 
to deceive purchasers. 

Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Fred L. Chappell, for appellant. 
Geo. E. Waldo, for appeUee. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 
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HOOK, Circuit Judge. This is an appeal from a decree rendered 
upon final hearing dismissing the complainant's bill. The suit was 
brought by Dunlap against tlie, manufacturing company and Will- 
brandt, its président and manager, for an injunction and an accounting 
because of an alleged infringement of letters patent No. 483,435 issued 
September 37, 1892, to Dunlap, for new and useful improvemcnts in 
atomizers, and of letters patent No. 620,895, issued to him on March 
14, 1899, for new and useful improvemcnts in atomizers and vaporizers 
and apparatus pertaining to the same. There was also embodied in 
the bill a charge of unfair compétition as distinguished from the alleged 
infringement of the patents. 

1. As to the first patent in suit: The controversy, so far as con- 
cerns this patent, is confined to the second claim thereof, which is as 
follows : 

"(2) In an atomizer, the two-part spraying-tube liavlng a side opening in the 
lower member and a hollow emipling Connecting the two pas'ts, sfiid coupling 
having a slde opening to registor with the side oponing in the tube, substan- 
tially as described." 

The défense is noninfringement. The device of complainant be- 
longs to that class of atomizers in which the spray or vapor is produced 
within a closed bottle or other réceptacle, and is then forced out or 
withdrawn for inhalation or application. The upper end of the tube, 
which is designed to be inserted in the bottle containing the liquid to 
be vaporized, is screwed into the lid or covering of the bottle, and the 
lower end is immersed in the liquid, but does not quite touch the bot- 
tom. Air under pressure is forced into the tube at its upper end and 
proceeds downward through the passage therein, through a continuing 
passage in the coupling, and thence out through the side openings in 
the coupling and the lower tube. The exit of the air is above the level 
of the liquid at the bottom of the bottle. The lower end or nipple of 
the coupling is beveled on one side, and the space betwee^i the beveled 
surface and the inner surface of the lower tube forms cdi extension, 
so to speak, of the passage in the lower tube, upward to the opening 
in the side thereof. The downward and latéral rush of the air across 
the opening formed by the beveling of the coupling créâtes a partial 
vacuum and causes the liquid to rise in the lower passage, and it is 
then blown forcibly outward through the side opening in the tube and 
against the side of the bottle, so transforming it into spray or vapor. 
The structures handled by défendants which are alleged to contain in- 
fringing features are known as the "Eurêka Nebulizer" and the "Mul- 
tiple Comminuter." The latter may be dismissed from spécial con- 
sidération in this connection because we are of the opinion that it con- 
tains no infringing device if none can be found in the nebulizer. There 
is such similarity that it will be sufficient, for this branch of the case, 
to confine our considération to the tube of the eurêka nebulizer. This 
tube is composed of but two pièces which are connected by means of 
a screw joint. It has no separable coupling, and in this respect difl^ers 
from the tube of complainant. The atomizing part of the structure, 
the part where the openings in the air and liquid passages come to- 
gether, is in the lower member of the tube and not in a coupling. The 
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atomizing device is vvholly complète in the lower member of the tube. 
The upper member, which is détachable, performs no function in the 
atomizing ; its office being merely to conduit the air to the lower por- 
tion of the tube. 

The complainant was by no means a pioneer in the art to which his 
patent relates. Devices for atomizing liquids were well known years 
before he entered the iield, and they involved the use of tubes for the 
conduct of air under pressure to a contact with liquids for the atomiz- 
ing process. There are three patents preceding that of complainant 
which exhibit atomizing tubes not greatly dissimilar from that of the 
défendants. The Lighthill patent, No. 365,26.'), June 21, 1887_, shows 
an atomizer or nebulizer in which the air and liquid tubes are intégral 
and constitute substantially a single straight stem. The vertical air 
passage at its lower end takes an abrupt turn to the horizontal, and 
terminâtes with an opening in the side of the tube close to the upper 
exit of the liquid passage. In the Shurtleff patent. No. 379,611, March 
20, 1888, there is also an atomizing tube in a single pièce which diflfers 
in shape, but the opération of which is like that of Lighthill. In the 
Semple patent. No. 290, 486, December 18, 1883, for improvements ii< 
inhalers, an air and a liquid tube are sliown, and whether they should 
be fastened together or remain separate is expressed to be a matter of 
préférence. Its opération is similar to that of Lighthill and Shurtleff. 
Other patents appear in the record indicating the stage of the art, but 
none of the structures described are sufficiently similar to those hère 
involved to require description. 

In view of the state of the prior art the complainant is not entitled 
to a broad construction of his claim. He came into a field already ex- 
plored, took a single-piece atomizing tube and divided it into three ad- 
justable parts for convenience in cleansing, and incidentally arranged 
the discharge openings in conformity there with. He specified five dis- 
tinct éléments in his structure: (1) The upper tube member; (2) 
the lower tube member; (3) the hollow coupling; (4) the side opening 
in the hollow coupling registering with (5) the side opening in the 
lower member. It is altogether clear that complainant made the sep- 
arability of his structure into three parts, the dominant feature of his 
claim. His reason for doing so is thus clearly expressed in his spécifi- 
cation : 

"The objeet of my invention is to produce a simple atomizer wliich is durable 
and comparatively inexpensive, wliieh may be easily operated so that a patient 
may get the full benefit of the spray, which is not liable to corrode, which 
may be easily taken apart or put together, and which, in conséquence of its 
easy separableness, may be conveuiently used for produciug balsamic sprays, 
es solutions containing balsam are apt to clog spraying-tubes, and my inven- 
tion provides for easy cleaning." 

None of thèse declared objects are subserved by the arrangement of 
the discharge openings within the tube. In the défendants' device two 
of the complainant's éléments are lacking, namely, the hollow coupling 
and the side opening in the hollow coupling registering with a similar 
opening in the lower tube member. The complainant calls his device a 
"two-part spraying tube with a hollow coupling," but it is really com- 
posed of three. The third is the coupling itself, and it is indispensable 
151 F.— 15 
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to the physical union of the other two and to the opération of the de- 
vice as a whole. Moreover, from the standpoint of the patent, the 
division of the tube into three separable parts is not a mère unnecessary 
détail of construction tliat may be dispensed with by the complainant. 
It is put forward as an important and'emphasized feature, and is called 
for by the declared purpose of his structure. He says that solutions 
containing balsam are apt to clog the tubes, and that on account of its 
separableness "my invention provides for easy cleaning." Of Course, 
there are cases in which, in determining whether a subséquent device 
infringes, it is unimportant whether it is made in two pièces instead 
of three, or whether a member is mechanically attached to the remain- 
der of the structure or is made intégral with it. Examples of such 
cases are Clough v. Barker, 106 U. S. 166, 1 Sup. Ct. 188, 27 L. Ed. 
134; Standard Caster & Wheel Co. v. Caster Socket Co., 51 C. C. A. 
109, 113 Fed. 163; Mabie v. Haskell, 2 Cliff. 507, Fed. Cas. No. 8,653. 
They are, however, inapplicable to a case in which the very divisibility 
into parts or in which the particular method of attachment constitutes 
the law of the structure or is declared or appears to be of the essence 
of the supposed invention. This distinction is made apparent by the 
Castor Socket Case, supra, in which there was a patent for an improved 
socket for receiving the shank of a furniture caster. The socket was 
divided longitudinally into two equal parts vidiich in use were put to- 
gether and driven into a prepared opening in a furniture leg. The inner 
side of one of thèse halves was provided with an intégral tongue or 
spring which pressed against the castershank, and thus prevented the 
caster from falling out of its own weight when the furniture was raised 
from the iîoor. It was held that this patent was anticipated by an old- 
er one in which the socket was divided into halves, each containing a 
tongue or spring "riveted on the inside." It is apparent that it was 
immaterial for the purpose of the structure whether the spring was 
riveted to or made intégral with one of the other parts. The same dis- 
tinction appears in the Shoe Last case. Mabie v. Haskell, supra. 
The peculiarity of the shape of the shoe last was the characteristic 
feature of the invention, and not whether it was divisible into two or 
into three sections. The invention consisted of the élévation of the 
toe and the drawing in of the upper part of the last at the back above 
the heel ; the resuit being that in a shoe formed on such a last the heel 
of the wearer would not move up and down and the leather of the 
upper would fit without wrinkling. The patented last was made in 
three sections, while that of the infringer was made in two, but the 
claim of the patentée was not for a combination consisting of a number 
of éléments. Whether the last was made in two or in three sections 
was immaterial in securing the object of the patentée. 

The complainant hère, invoking the doctrine of équivalents, claims 
that the défendants' tube composed of two members without a separable 
coupling is mechanically the same as his. It is no doubt true that the 
mère joinder of two éléments into one intégral part or the séparation 
of one part into. two may be an infringement if the change in the struc- 
ture accomplishes the same results in substantially the same way ; but 
we are of the opinion that this rule does not help the complainant. The 
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complaînant took an old device, a single atomîzer tube, and dîvided it 
into three parts so that the clogging from the use of the balsamic solu- 
tions could be expeditiously remedied. If this called for the exercise 
of the inventive faculty, the scope of the invention is very narrow and 
the complainant's rights in respect of protection from équivalent struc- 
tures are correspondingly limited. He is protected only against those 
structures that embody the very device he describes and those that are 
mère colorable évasions. National Hollow Brake-Beam Co. v. Inter- 
changeable, etc., Co., 45 C. C. A. 544, 106 Fed. 693. The complain- 
ant's claim that his patent covers atomizer tubes made in two parts 
without any Connecting hollow coupling is admissible only by according 
to it a broad and comprehensive construction such as it would be en- 
titled to were it a pioneer in the art to which it relates. With equal 
reason his patent might be extended a step further and be held to 
include tubes made in a single unseparable pièce. Indeed, the com- 
plainant testified in the closing of his case that, giving his patent a 
broad interprétation to which in his judgment it was entitled, a single- 
piece tube containing the air and liquid passages and discharge open- 
ings like those of défendants' structure would embody the second 
claim of his patent. And he said in respect of his own patent that the 
question of separate or intégral construction of the hollow coupling 
was a matter of variation in détails of mechanical construction. The 
arrangement of the air and liquid passages and of the discharge open- 
ings was then for the first time put to the front as an important élément 
of the invention. This is a belated conception of the daim of the pat- 
ent. The only suggestion of it in the claim or in the spécifications 
is the statement that the coupling has a side opening which registers 
with a side opening in the lower tube, but in no other way was it 
foreshadowed that a claim was made for a registering of the discharge 
openings within the walls of the tube, and in no way whatever was it 
suggested that a claim was made for any particular arrangement of the 
air and liquid passages. When complainant first testified as an expert 
in his own behalf, and was closely cross-examined as to the varions 
structures, including his own, their parts, similarities, différences, func- 
tions, and results, he did not refer to thèse features as having a spécial 
significance. It was afterwards said, however, and is now urged, that 
the interior arrangement of his tube is particularly important and is 
valuable, in that it requires less force of air to bring the solution up 
the lower tube to the point where it is atomized than was the case 
with the older structures. A patentée is entitled to every function 
his device will perform, though he was ignorant of it when he procured 
his patent. But he secures no patent on the function, and a discovery 
of a new one in a patented device does not operate to enlarge or broaden 
the letter of his claim. It is the claim which measures the rights of 
the patentée, and that which is not claimed is, so far as the particular 
patent is concerned, dedicated to the public. There is nothing in the 
patent hère which entitles the complainant to any novel or particular 
arrangement of the air and liquid passages ; and, if it can be said that 
the claim covers a new arrangement of the discharge openings as dis- 
tinguished from the air and liquid passages, it must be answered that 
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it was expressly claimed in connection with a hollow coupling whîch he 
made indispensable and which is not found in the défendants' structure, 
and that the very narrow character of the complainant's advance over 
the prier art does not authorize the broad construction for which he 
contends. 

2. The second patent in suit: The charge is that the défendants 
hâve infringed claims 2, 3, and 8. The défenses are invalidity and non- 
infringement in respect of claims 2 and 3, and noninfringement in re- 
spect of claim 8. The claims are as follows : 

"(2) In aa atomizer or vaporizing apparatus the combînation of an atomiz- 
ing device; a chainber or réceptacle for the storage of the atomized vai»r ; a 
tube or nozzle leading therefrom ; means for controlling the passage from said 
chamber so that the vapor can be stored and delivered under pressure for 
rapid or extensive use, as specifled. 

"(3) In a vaporizer or atomizer apparatus the combination of a suitable 
atomizer ; a chamber for storing the atomized vapor under pressure ; a valved 
outlet constructed to open and close In rapid succession to control the discharge 
therefrom for the purpose specified." 

"(8) In an atomizer or vaporizer the combination with an atomizing or va- 
porizing device of a receiver provided with an outlet, a valve for closing the 
outlet of the receiver having a suitable stem, the valve-stem belng provlded 
with a head at its outer end and with a collar or shoulder a short distance 
therefrom, and an adjustable stop, through which the portion of the valve- 
stem ibetween the head and shoulder or collar works, substantlally as de- 
scribed." 

The subject-matter of the patent as exhibited in the claims above set 
forth is an apparatus designed for the treatment of diseases of the ear, 
nose, throat, and lungs by means of vaporized médicaments under 
pressure administered in either a continuous or intermittent current. 
The claims in question relate to certain features of a structure which 
may be briefly described as follows : A number of medicine flasks or 
bottles are supported on an air supply tube, each flask or bottle being 
provided with an atomizer tube communicating with the air supply 
pipe; the passages Connecting the air supply pipe with the atomizer 
tubes being controlled by valves. AU of the flasks or bottles are in 
open communication with a central receiver by means of tubes; the 
receiver being provided with an outlet leading to a discharge tube 
which is controlled by a valve. The three claims difïer principalh' in 
the description of the means of controlling the passage of the vapor 
through the discharge tube. 

Methods for making and administering nebulized or vaporized méd- 
icaments under pressure and the interruption of the current so as to 
render it intermittent, thus producing what is properly called a "vapor 
massage," did not originate with the complainant. His patent was 
issued March 14, 1899. The application therefor was filed April 23, 
1897. In an article by Dr. George F. Hawley, published at Chicago in 
the Journal of the American Médical Association of the issue of May 
12, 1894, an apparatus for nebulizing nonvolatile médicaments and a 
method of administering the vapor by the process of forced dilatation 
was described in détail. In the same year the article was published in 
pamphlet form for distribution. The apparatus which was described 
and also illustrated consisted of a number of glass bottles, one for 



DUNLAP V. WILLBRANDT SURGICAL MFG. CO. 229 

each kind of solution, adapted for use in connection with a compresscd 
air receiver. A valve at the top of each bottle was provided with in- 
let and outlet ports capable of being opened or closed by turning a 
faucet. The inlet port of each bottle was connected with the compressed 
air receiver and also with an atomizing tube descending into the bottle. 
By turning the faucet the compressed air passed into the bottle and 
down the tube, producing vapor in the manner we hâve already men- 
tioned in connection with the first patent in suit. To the outlet port of 
each bottle was attached a flexible tube ending in a mouthpiece or 
nozzle. Through thèse tubes the vapor under pressure communicated 
through the bottle from the compressed air receiver was forced into 
the passages and cavities of the body to be treated by a process of dila- 
tation. The author also described in détail the process of vapor mas- 
sage by changing the continuous current of vapor into One that was 
intermittent, and this was accomplished by the rapid manipulation of 
the passages of the body into which the vapor was introduced. This 
process he called "massage." Thus he says : 

"The undulations of the impacted nebula will render the mouth of the 
Eustaehian tube more patent and act as a massage on the diseased tissues of 
the midlde ear, equalizing the circulation and tending to brealc up adhésion of 
the ossieles by causing them also to vibrate." 

Again : 

"In my practice, however, In massaging the diseased, paralyzed, atrophied, 
or hypertrophied tissue and in dilating the Eustaehian tubes, and in medicat- 
ing and brealiing up adhésions in the middle ear. the best results hâve been 
obtained by using a pressure of from 30 to 50 pounds." 

Again : 

"But nebula, impacted from nonvolatile médicaments and administered by 
forced dilatation with gentle but rapid vibration, ofCers the only safe and ef- 
ficient method for medicating and massaging the middle ear." 

The assertion by the complainant that he discovered a novel method 
of treatment which may be termed "vapor massage" is in view of this 
article which preceded his entry into the field certainly unfounded. 
The method is particularly described and the term "vapor massage" is 
plainly suggested by the language of the article; and it required no 
inventive faculty to discover that the desired intermittent effect of the 
current of vapor could also be produced either by compressing and 
releasing the discharge tube if it were sufficiently pliable, or by the' 
manipulation of a control faucet at the top of the storage bottle. If, in 
the apparatus which the author of the article described, there had been 
a valve in the discharge pipe constructed to open and close rapidly, and 
to thus control the discharge of the vapor, it would hâve completely 
anticipated the second and third claims of complainant's patent. 

In the Emery patent. No. 190,20G, October 16, 1877, the apparatus 
is adapted, among other things, to the treatment of weak or diseased 
lungs. It shows a storage chamber for vapor or air, medicated or pure, 
under pressure, in connection with a separate réceptacle for water, 
medicated liquid, gas, or any suitable substance or composition where- 
with it is desired to saturate or charge the air in the chamber. In this 
réceptacle is a dépendent tube through which the air is forced on its 
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way to the storâge chamber. The outlet or discharge tube of the 
chamber is equipped with a cock or shut-off as a means of controlling 
the passage therefrom. 

The apparatus set forth in the Kennedy patent, No. 433,802, March 
4, 1890, is for medicating, compressing, and administering air into the 
respiratory organs. There is a combination of a compressed air réser- 
voir Connecting on one side with an air pump, and upon the other with 
a number of bottles in each of which is a dépendent tube. The Con- 
necting pipes into and out of the air réservoir are equipped with stop- 
cocks. The connection with the bottles is so arranged that air under 
pressure is forced into them and down the tubes to a contact with the 
contents. In each bottle is an outlet port having immédiate connection 
with a flexible discharge pipe, to the end of which is attached a nozzle 
for insertion in the mouth or nose of the patient. The stoppers of the 
bottles in which are located the inlet and outlet ports are equipped with 
valve plugs. The inlet ports are larger than the outlets to assist in 
the maintenance of the pressure. In the speciiications it is said that 
in practice the bottles "are designed for the réception of the médical 
agents with which the air is intended to be medicated in the usual 
manner by vaporizing small portions thereof in passing through said 
agent." We therefore hâve in the Emery patent ail of the éléments of 
claims 2 and 3 of complainant's patent, excepting, possibly, the atom- 
izing device, and substantially ail of them in the Kennedy patenb — an 
atomizing device, a chamber for storage under pressure, a valved out- 
let, and a tube or nozzle leading therefrom. It is true that there is 
no detailed description of the atomizing tube in either of thèse patents, 
but none of any spécial structure is required by the second and third 
claims of complainant's patent, and any device capable of atomizing 
would suffice. It will be noticed in this connection that Kennedy 
speaks of the vaporizing of small portions of the solution by the pas- 
sage of air under pressure through his tube. In the Kennedy appa- 
ratus each bottle serves the double purpose of containing the atomizing 
device and constituting the storage chamber. In this respect it is sim- 
ilar to the eurêka nebulizer, which, notwithstanding such construction 
for the double purpose, the complainant contends infringes his patent. 

The Robertson patent, No. 549,832, Novembïr 12, 1895, discloses an 
apparatus "for atomizing, mixing, and administering liquid medicines," 
which is precisely like that of complainant, excepting that an outlet 
valve is lacking. With the outlet valve of Emery or Kennedy for the 
purpose of controlling the discharge of the vapor we would hâve in ail 
respects a structure built upon the lines of complainant's. There is in 
Robertson's the same collection of bottles, each equipped with an at- 
omizing tube of the eurêka type, each connected with a tube conveying 
compressed air, a large central receiver bottle in which the vapors froni 
the atomizing bottles are coUected and mixed, and f rom which they es- 
cape by means of a discharge tube ending with a nipple for insertion 
into the mouth or nose. 

The Palmer patent, No. 386,025, July 10, 1888, is for an apparatus 
for atomizing liquid by compressed air received from a réservoir. 
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It shows a globe with inlet and outlet tubes entering at the side, an at- 
omizing device within the globe ; the upper part of the globe constitut- 
ing a storage chamber. The outlet pipe connects with a flexible hose 
ending in a tip. With the addition of an outlet valve this structure 
would answer to complainant's claims 2 and 3. 

It seems clear from the foregoing that the complainant simply pur- 
sued a road previously opened and improved by others, and that he 
secured an old resuit by substantially the same means that had there- 
tofore been employed. 

There is another matter that deserves notice in connection with thèse 
claims. While the complainant's application was pending in the Patent 
Office, claim 2 was rejected by the examiner because of anticipation 
by the Emery and Palmer patents. The examiner said ; 

"This patent [the Palmer] sliows a receiving cbamber above the atomizer, 
and fliere is no invention in providing the outlet from the receivcr with reg- 
ulating ineans as this feature is shown in the Emery, No. 190,206, October 1(), 
.1877," 

And claim 3 of the patent (it was claim 4 of the application) was also 
rejected on the same références, "because the cut-offs shown in Emery 
may be opened and closed in rapid succession." After amendmént by 
the applicant it was then held by the examiner that claim 2 was not 
changed in substance and stood rejected, and that the claim which is 
now numbered 3 in the patent was also rejected on the previous réf- 
érences. The examiner added : 

"The références show that it is old to store vapor under pressure and to 
provide a valved outlet. The rapid opération of the diseharge valve has réf- 
érence to the roanner of using the apparatus and not to its construction." 

In this connection attention is directed to the action taken with référ- 
ence to claim 17 of the application. It was as follows : 

"In a vaporing [vaporizing] inhaler the eombination of a vaporizcr ; a re- 
ceiver or chamber for storing the vapor under pressure; a delivery pipe or 
tube ; a tip for said pipe or tube adapted to insert into the nose or mouth ; 
and a valve adapted to open and close the i)ipe in rapid succession to coiitrol 
the passage of vapor through the pipe for the purpose specified." 

Upon rejecting this claim the examiner said: 

"Claim 17 is considered to présent nothing patentable over the références în 
the case which show that it is old to store vapor under pressure, to provido 
delivery tubes with tips. and to hâve controlling valves, which may be op- 
erated more or less rapidly." 

An appeal was taken by the complainant from the action of the prl- 
mary examiner to the board of examiners in chief, with resuit that the 
rejection of claims 2 and 3 was reversed and the rejection of claim 17 
was affirmed. As to the latter the board said : 

"Claim 17 is anticipated by the Emery patent. The substitution of an old 
form of tip in that device requires no new construction. Kvery other élément 
of the claim is found in such device." 

Claim 17 was therefore canceled and does not now appear in the 
patent. The significance of ail this is that, while claim 17 of the applica- 
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tion was finally dîsallowed on the ground of anticipation, it is precîsely 
the same as claims 3 and 3 of the patent. Counsel seek to avoid the 
significance of this inconsistency by claiming that, while claim 17 spec- 
ified a vaporizer as one of its éléments, it did not hâve among them an 
atomizing tube to produce atomized vapor. In other words, he seeks 
to make a distinction between a vaporizer and an atomizer. This will 
not do. A vaporizer is expressed to be one of the éléments of claim 17, 
while in claim 2 there is specified an "atomizing device" and in claim 3 
"a suitable atomizer" appears. In the production of vapor by bring- 
ing air under pressure into contact with the liquid, the terms "atomizer" 
and "vaporizer" are used interchangeably. In complainant's first patent 
he refers to the product of his atomizer as a spray which may be in- 
haled by the patient. In his second patent he uses the terms "atomizer" 
and "vaporizer" interchangeably, and he refers to the product of his de- 
vice as a "spray of liquid or vapor." He also calls his atomizer or 
spraying tube a "nebulizing tube." In the other patents relating to the 
art the cloudlike product is indiscriminately referred to as "spray," 
"vapor," "fine atomized product," and "familiar atomized condition." 
Dr. Hawley spoke of it in 1894 as "nebula." In the spécifications in 
the Palmer patent it is said: 

"Although we liave used the term 'atomiser,' it will be understood that in 
ordinary practice, blowing in libéral quantities o( wann dry air ready to ab- 
sorb the vapor, the liquid is in the course of the treatnicnt evaporated, and its 
vapor mingles wlth the air and is couveyed to the luiigs througti the iiihalini; 
tube in the form mainly of vapor. The terms 'atomizer' and 'vaporizer' may 
be used In this relation as équivalents." 

The resuit of this is that the presumption which attends the issue of 
a patent and of which the patentée is entitled to avail himself is in this 
case seriously impaired. 

Claim 8 of the second patent in suit is not infringed. The complaint 
in that respect is more on account of a superficial similarity of con- 
sruction that bears on the question of un f air compétition than because of 
a supposed infringement. It is conceded that the particular device in 
défendants' structure which looks like that embodied in claim 8 bas 
no function whatever. 

3. Embodied in complainant's bill is also a charge of unfair com- 
pétition, in that the défendants, by copying the form of his apparatus 
and by using certain phrases and catch words in advertising matter, 
were deceiving the public into the purchase of their instruments unrter 
the belief that they were purchasing those of the comolainant. The 
complainant possessed no trade-mark and no design patent securing 
to himself the exclusive right to the form or dress of his apparatus. 
And we fail to discover in the record any évidence of fraudulcnt intent 
upon the part of the défendants to palm their goods ofif on the public as 
the goods of the complainant or as manufactured under his patents. 
The gênerai resemblance was not such as to deceive the class of persons 
who would naturally be expected to be interested in or to purchase ar- 
ticles of that character. Moreover, those of the complainant were per- 
manently marked as issuing from "The Globe Mfg. Co., Battle Creek, 
Michiganj U. S. A.," while those of the défendants were as indelibly 
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marked "O. Q. Holman, La Grange, 111." The name "Globe" appeared 
upon the former and the name "Eurêka" upon the latter. Thus far the 
défendants did not ofïend. See Singer Mfg. Co. v. June Mfg. Ce, 
163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. The literature used by 
the défendants in advertising was equally distinguishable from that of 
the complainant, in fact, so much so as to relieve them from the slightest 
imputation of unfair dealing in that particular. In this same connec- 
tion the complainant complains of the use by the défendants of the 
terms "vapor massage" and "multi-nebulizer," of which he says he was 
the inventer and first user. But both of thèse terms are purely descrip- 
tive, the former of a method of massage described by Dr. Hawley in 
1894 and the latter of any instrument composed of several atomizers, 
vaporizers, or nebulizers so arranged as to be used in common and in 
concert. From the mère circumstance of their use by the défendants 
we cannot infer a fraudulent intent to sell their goods as those of the 
complainant, especially since they hâve plainly and expressly indicated 
to the contrary by the brands permanently fixed upon the appliances 
they put forth and by the language of their advertising literature. 
The decree of the Circuit Court is afhrmed. 

SANBORN, Circuit Judge (dissenting). The invention secured by 
the second claim of letters patent No. 483,385 was not, in my opinion, 
the combination of numerous mechanical éléments, or the combination 
of the spécifie parts of which the mechanical device there claimed was 
composed, but it was "the two parts spraying tube having a side open- 
ing in the lower member and a hoUow coupling Connecting the two 
members, said coupling having a side opening to register witb the side 
opening in the tube substantially as described." The description in the 
spécification was that the upper or air tube should be connected to the 
lower or liquid tube by a hollow coupling with a nipple at each end, 
which might be screwed into the respective tubes, and that the nipple 
which entered the lower tube should be flattened on one side and 
should be provided with a side opening which should register with a 
similar side opening in the liquid tube. This spécification disclosed two 
new things : (1) A spraying tube in which the atomizing blast was; 
applied to the liquid within, instead of without the liquid tube; and {2} 
a spraying tube separable into three parts in lieu of one separable into^ 
two parts or of one made in a single pièce. The purpose of the im- 
provement was to better atomize liquids. This end was accomplished 
by applying the blast of air within the tube which contained the liquid, 
instead of without it, as had been donc préviens to this invention. The 
location and registering of the side openings in the air tube and the 
liquid tube conditioned this improvement, and it was unaffected by the 
union or séparation of the various parts of the spraying tube. The 
question which the patent présents becomes, therefore, reaïly a question 
of construction. If it be interpreted to secure a spraying tube composed 
of three separable parts, it is clearly void for want of invention, for, 
where, as in the case at bar, the performance of the function of the de- 
vice is unaffected thereby, the division of a spraying tube into two or 
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three parts or the construction in a single pièce of one formerîy macîe 
in several oarts exhibits no invention. Bundy Mfg. Co. v. Détroit Time- 
Register Co., 94 Fed. 5M, 538, 36 C. C. A. 375, 389 ; Mabie v. Has- 
kell, Fed. Cas. Ko. 8,053 ; White v. Walbridge fC. C.) 46 Fed. 526. 
If, on the other hand, the patent be construed to secure the novel 
device which is described in the spécification and claimed in the secon'd 
cl-'.im whereby the blast of air is applied to the liquid within, instead. 
of without the liquid tube, it may be sustained ; for there was no such de" 
vice or application in the prior art, and the évidence is that the same- 
amount of atomizing may be produced with this device with one-half 
the power required to produce it by the use of the old devices, such as 
those of Lighthill, Shurtleff, and Semple, by means of which the blast 
was applied on the outside of the liquid tube by driving it across an 
orifice therein. Patents are contracts between the government and the 
inventors, and in cases of ambiguous terms or of doubtful validity that 
construction which sustains and vitalizes should be preferred to that 
which strikes down and paralyzes them. Reece Button-Hole Machine 
Co. v. Globe Button-Hole Mach. Co., 10 C. C. A. 194, 198, 61 Fed. 958, 
9GZ; Consolidated Fastener Co. v. Columbian Fastener Co. (C. C.) 79 
Fed. 795, 798 ; American Street Car xA.dvertising Co. v. Newton Street 
Ry. Co. (C. C.) 82 Fed. 732, 736; McSherrv Mfg. Co. v. Dowagiac 
Mfg. Co., 41 C. C. A. 687, 633, 101 Fed. 716, 722. 

As the patent in hand is susceptible of two interprétations, one that 
it is a patent for the construction of a spraying tube in two or three 
parts instead of in one or two parts and is therefore void for want of 
invention, and the other that it is for a new and useful mechanical 
device whereby the liquid may be more efficiently and economically at- 
omized within than it had theretofore been without the liquid tube 
and it is therefore valid, the latter interprétation should be preferred 
to the former. This seems to me to be the natural and rational con- 
struction of the patent, also, because it is the only one which secures 
the improvement in the spraying tube which afïects its function. The 
registering side openings in the air tube and the liquid tube facilitate 
the atomizing of the liquid and constitute the improvement, while the 
union or séparation of the parts of the spraying tube in no way afïects 
the improvement or the facility of performance of the function of the 
•device. 

It is said that the patentée did not describe and claim this function 
or vise of his device in his spécification or claims. But he clearly de- 
scribed and claimed his mechanical device which performed this func- 
tion. He told how to construct and operate it, and no one can make 
and operate it in the way he described and avoid its performance of this - 
useful function better than any preceding device, and the fact that 
the défendants hâve adopted this device in préférence to ail which pre- 
ceded it is a démonstration of this fact. The complainant claimed 
this spraying tube with thèse side openings substantially as described, 
and it was described in the spécification with a hollow air tube flattened 
on one side inserted in the liquid tube, and provided with a side opening 
into the liquid tube, wdiich registered with the opening in the latter into 
the glass globe, so that the application of the air blast could not faiV 
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to atorfiize the liquid within the liquid tube. The words "substantially 
as described" refer back to the spécification, and the spécification and 
the claim must always be read together to ascertain the actual invention 
the patentée made and to protect him in its use. Seymour v. Osborne, 
11 Wall. 516, 547, 20 L. Ed. 33. If the spraying tube is made as the 
patentée describes it in his spécification and claims it in his second 
claim, it becomes a device to atomize the liquid within the liquid tube 
by means of the registering side openings there described and claimed ; 
and when one has plainly described and claimed his mechanical device 
and has secured a patent for it he has the right to every use to which it 
can be applied, to every way in which it can be made to perform its 
function, whether or not he described, claimed, or was aware of thèse 
uses when he claimed and secured his monopolv. Roberts v. Ryer, 91 
U. S. 150, 157, 23 L. Ed. 267; Miller v. Manufacturing Co., 151 U. S. 
186, 201, 14 Sup. Ct. 310, 38 L. Ed. 121; Goshen Sweeper Co. v. Bis- 
sell Carpet- Sweeper Co., 72 Fed. 67, 19 C. C. A. 13; Frederick R. 
Stearns & Co, v. Russell, 85 Fed. 218, 226, 29 C. C. A. 121, 129 ; Manu- 
facturing Co. V. Neal (C. C.) 90 Fed. 725 ; Tire Co. v. Eozier, 90 Fed. 
732, 744, 33 C. C. A. 255, 268. Thèse rules of law hâve forced my mind 
to the conclusion that the true construction of the second claim of this 
patent is that it secures the mechanical device with the side openings 
there claimed and described in the spécification whereby the liquid is 
atomized within the liquid tube by means of the registering openings 
in the air tube and the liquid tube. This device was novel. The pat- 
entée was the first to conceive, to describe, or to use it. It was usefui, 
so usefui that the efficiency of the spraying tube was doubled thereby, so 
usefui that the défendants preferred to appropriate it to using any of 
the prior devices whereby the liquid was atomized without the tube, and 
it was in my opinion patentable. 

The only improvement in this patented device which afifects the 
function, the principle, the mode of opération of the spraying tube was 
the side opening from the air tube into the liquid tube registering with 
the side opening of the Hq'» 1 tube into the globe. This improvement 
the défendants hâve appropnated, and in my opinion they hâve thereby 
infringed the complainant's patent. It is true that they hâve made 
their spraying tube in two parts, while the tube described by the com- 
plainant is composed of three parts. But the union or séparation of the 
parts neither conditions nor affects the invented improvement, which is 
conditioned alone by the location of the registering side openings, 
and which is the same in construction and in effect in the spraying tube 
of the défendants and in that of the complainant. No broad significa- 
tion of the doctrine of mechanical équivalents is required to bring this 
appropriation within its meaning. The défendants hâve appropriated 
the very device and improvement which the patentée described and 
claimed, the device of the registering side openings whereby the air 
blast was conducted through the side opening in the air tube into the liq- 
uid tube at a point opposite the side opening in the liquid tube whereby 
it atomized the liquid within the liquid tube instead of without it. The 
second claim of this patent is not, in my opinion, a claim for the 
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combination of tlie varions parts, tubes, or holes, wliich constitute tbe 
spraying tube of the patentée, nor is the form of the tube nor the num- 
ber of its parts the distinguishing characteristic of the invention hère 
patented. The invention claimed and secured is the mechanical de- 
vice whereby tlie Hquid is atomized by means of the registering side 
openings within the Hquid tube, and the défendants may not lawfully 
escape their infringement of this patented invention by the form of the 
tube or by the séparation or union of its parts which they use while 
they appropriate as they do the principle, the mode of opération, and 
the identical means described by the patentée whereby they accompHsli 
the improved resuit which he attained. Columbus Watch Co. v. Rob- 
bins, 64 Fed. 384-, 397. 12 C. C. A. IT-l, 187; New Departure Bell 
Co. V. Bevin Bros. Mfg. Co. (C. C.) 04 Fed. 859. 

Claims 2 and 3 of letters patent No. 620,895 are for the combination 
of an atomizer, a chamber for tlie storage of vaporized médicaments 
under pressure, a tube or nozzle leading therefrom, and means of con- 
trolling the passage from the chamber, so that the vapor can be stored 
and delivered for extensive or rapid use. 

The absence from a combination of a single essential élément of the 
patented combination is fatal to it as an anticipation and relieves it 
of infringement. In my opinion the patents pleaded as anticipations 
are not sucli for the f oUowing reasons : The patent to Emery lacks 
the essential éléments, an atomizer and a chamber where the vapor maj- 
be stored. Emery's chamber for compressed air has no valve or otlier 
device in the tube which conducts the air to the chamber whereby it can 
be kept from returning, and it has no device whereby médicaments may 
be atomized and then introduced into the chamber or stored therein. 

The combination shown in the patent to Kennedy fails to anticipate 
because it lacks the essential éléments, an atomizer and means for con- 
trolling the passages from the chambers or bottles provided for atom- 
ized vapor, so that the vapor can be stored or applied under pressure. 
The tubes which form the inlets to the bottles which contain the liquid 
are straight pipes whose lower ends extend below the surface of the 
liquid, and the only effect of applying compressed air to them is to cre- 
ate bubbles in the water. They neither constitute nor contain any atom- 
izing device. The valve plugs to thèse bottles are so constructed that 
each opens and closes both the inlet and the outlet pipe of its bottle 
at the same time, so that the combination contains no device either for 
atomizing liquids or for storing vaporized médicaments under pressure. 

Patent No. 54:9,882, to Robertson, fails to anticipate because it lacks 
any means of controlling the passage of the vapor from the chambers 
where it is manufacturée! so that it may be stored and delivered under 
pressure. There is no valve or other device whereby the outlets from 
the chamb2rs may be closed so that they do not constitute storage 
chambers, but are manufacturing chambers only. 

The rejection of claim 17 of the complainant's application by the 
board of examiners of the Patent Office did not estop the patentée from 
sustaining his patent for the combination described in claims 2 and 3, 
although it was the same combination described in claim 17, because 
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he did not acquiesce in that rejection, but insisted upon his claim and 
secured a patent for his combination through the allowance by the Pat- 
ent Office of claims 2 and 3. It is only when the inventer acquiesces 
in the rejection of his claim for a patent for his invention that he is es- 
topped by the rejection. National Hollow Brake-Beam Co. v. Inter- 
changeable Brake-Beam Co., 45 C. C. A. 544, 565, 106 Fed. 693, 714. 
The défendants hâve adopted a combination which contains ail the 
mechanical éléments of that of the complainant and which accomplishes 
the same resuit by substantially the same mechanical means. For thèse 
reasons, I am unable to concur in the opinion of the majority or in the 
judgment of affirmance in this case. 



CONSOLIDATED RUBBER TIRE CO. et al. v FIRESTONE TIRE 

& RUBBER CO. 

(Circuit Court of Appeals, Second Circuit. Jauuai-j' 30, 1007.) 

No. 223. 

1. Patents— Invention — Rtiocess of Device. 

AVliere a patented devicp lias won a position of uncliallcngcd supremaey 
in tlie commercial world, a court should endeavor to sustain the patent 
rather than defeat it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 
220-231.] 

2. Same — Rubber Tired WheeIj. 

The Grant patent, No. 554,675, for a rubber tired wheel was not an- 
ticipated and diseloses invention. Wliile the éléments entering into the 
combination are old, such combination opérâtes to produce a new re- 
sult, or an old resuit in a manner which is a vast improvemeut over any- 
thing in the prior art. The tipping or rockiug of the tire when subjeeted 
to latéral pressure is a functiou inhérent in the combination, and the 
spécification is so clear and explicit that no intelligent niechauic could fol- 
low it without securing such resuit. Also held infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 147 Fed. 739. 

The decree of the Circuit Court for the Southern District of New York eus- 
tained letters patent No. 554,675, issued February 18, 1896, to Arthur \V. Grant, 
for ,an improvement in rubber-tired wheels. The patent has been the subject 
of pxtensive and protracted litigation. It has been sustaiued by Judge Thomas, 
Rubber Tire Wheel Co. v. Columbia Pneumatic Wagon Wheel Co. ' (C. C.) 91 
Fed., 978. by .ludge Wing (unreported)i. and by .Tudge Newman, Consolidated 
Rubber Tire Co. v. Finley Rubber Tire Co. (C. C.) 110 Fed. 629. The patent has 
been held invalid by the Circuit Court of Appeals for the Sixth Circuit, Good- 
yeiir Tire & Rubber Co. v. Rubber Tire Wheel Co., 116 Fed. 363, 53 G. O. A. 583 ; 
Rubber Tire Wlieel Co. v. Victor Rubber Tire Co., 123 Fed. 85, 59 C. C. A. 
215, and by Judge Anderson, following the décision of the Circuit Court of 
Appeals. A pétition for a writ of certiorari to review- the décision of the Cir- 
cuit Court of Appeals for the Sixth Circuit was denied by the Suprême Court, 
Rubber Tire Wheel Co. v. Goodyear Tire & Rubber Co., 187 U. S. 641, 23 Sup. 

1 Reversed in IIQ Fed. 3G3, 53 C. C. A. 583. 
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et. 842, 47 L.Ed. 345. The patent was Indirectly involved in the décision of 
Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co. (C.O.) 142 Fed. 531. 
The décision of Judge Platt in the Circuit Court is reported in Consolidated 
Rubber Tire Co. v. Firestone Tire & Rubber Co. (O.C.) 147 Fed. 739. 

Chas. C. Linthicum, Charles K. Offield, and PhiUip B. Adams, for 
appellant. 

Border Bowman, Thos. W. Bakewell, Charles W. Stapleton, and 
Paul A. Staley, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The literature of the Grant patent, in so 
far as it relates to the situation before the commencement of the prés- 
ent action, will be found in the prior adjudications. The arguments 
for and against the patent will be found admirably stated by Judge 
Thomas in the Columbia Case and by Judge Lurton in the Good- 
year Case, respectively, To this discussion Httle can be added on ei- 
ther side. We shall endeavor, therefore, to confine our attention 
mainly to the new facts and features which bave been added to or 
developed from the records in the earlier cases. 

Grant's claims cover combinations composed of éléments which, 
when considered separately, were ail old, but which were combined 
by him to form a structure, which, for the first time, placed in the 
hands of vehicle owners a perfect rubber tire. From the crudities, 
oddities, total failures and partial successes which had preceded him 
he constructed a tire which became popular almost from its inception. 
This was not the resuit of chance or the haphazard sélection of parts ; 
his success could only bave been achieved by a careful study of the 
scientific and mechanical problems necessary to overcome the defects 
which rendered the then existing tires ineffective and useless. The 
problems demanded the exercise of faculties far above those possess- 
ed by the skilled mechanic. Few patents hâve received such immé- 
diate and well-nigh unanimous récognition. For years carriage man- 
ufacturers had been making strenuous efforts in this country and in 
Europe to secure a practical rubber tire. The moment Grant's 
structure appeared it was adopted by ail the large manufacturers and 
to-day it is no exaggeration to say that no successful rubber tire can 
be made without embodying the distinguishing features of the Grant 
patent. Persistent efforts hâve been made to évade it but without 
success. The tire described and claimed in the Grant patent is the 
standard- rubber tire of to-day. This popularity may he accounted 
for in part by the financial ability of the owners of the patent to pro- 
mote sales, but it was a most inconspicuous part. The hard-headed 
men of trade do not place themselves in a position where they must 
accèpt the alternative of an infringement suit or the payment of li- 
cense fées for the use of an article, when an equally good article may 
be had for nothing. It should be and is the désire of the court in 
approaching the considération of a patent for a structure which has 
thus won a position of unchallenged supremacy in the commercial 
world, to endeavor to sustain rather than defeat the claims. The 
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combination of the patent opérâtes, we think, to produce a new re- 
suit or an old resuit in a manner which is a vast improvement over 
anything in the prior art. The Grant tire has the capacity, which no 
other possesses, of readjusting itself, after yielding to severe latéral 
strain, without tearing or abrasion of the rubber or injury to any of 
the parts. 

The Circuit Court of Appeals found that the new mode of opéra- 
tion which produces this resuit is not mentioned in the spécification 
or inhérent in the combination but dépends for its discovery upon the 
ingenuity of experts. Recognizing the rule that one who has invent- 
ed a structure which cannot be used without including the function 
which produces the new resuit, is entitled to ail the uses of his inven- 
tion whether known to him or not, the court says : 

"If this tipping capaoity had beon pointed out and even this indeflnite di- 
rection given by the patentée as to tlie mode of securing that opération, the 
patent might posslbly be saved." 

It now appears that the feature which secures patentability is in- 
hérent in the patent, and the spécification is so clear and explicit that 
no intelligent mechanic can follow Grant's directions without securing 
the tipping action which inheres in no other tire. This feature is 
neither an accident nor "an obscure property" ; it exists in every 
wheel on which is mounted a tire which follows the teaching of the 
patent. In view of this new aspect of the case we bave no reason to 
doubt that on the présent record the Court of Appeals of the Sixth Cir- 
cuit would reach a resuit favorable to the patent. 

The complainants' expert says: 

"It is absolutely impossible to ad.inst the tension o£ the wires, so that this 
yielding capacity will not be exhibited in the tire." 

We are convinced, in view of the new testimony, that he is cor- 
rect. The spécification is addressed to those skilled in the art; it is 
enough that they understand it. Had the patentée attempted to point 
out the minute détails of the éléments making up his combination — 
such as the quality and degree of elasticity of the rubber, the material, 
size, strength and tensility of the wires and the exact amount of 
force needed to draw the wires together, he would bave found him- 
self surrounded by difficulties even more serious than those which 
now confront him. He chose to leave thèse détails to the intelligent 
operator with the assurance that such a one would possess sufHcient 
knowledge to draw the wires tight enough to hold the rubber fîrmly 
in the channel, but not tight enough to break them. Nothing more 
was required, for a tire so secured would necessarily bave the ca- 
pacity of reseating itself when subjected to unusual latéral strain and 
would infringe the claims. The entire prior art was before the skill- 
ed workman to the same extent as if written in the Grant patent, and, 
with this knowledge, it is hardly possible that he could set the tire 
so that it would fail to perform the functions referred to, unless he 
deliberately purposed to make a failure. On the one hand, he would 
know that he must not draw the wires tight enough to break them, 
and, on the other, that he must draw them sufficiently to hold the tire 
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smigly in the channel. Ordinary common sensé would teacli him to 
do this, and if he neglected to exercise it he would find that in one 
case the wires would break and in the other that the tire would rock, 
and, if subjected to any unusual jolt, would roll out of the channel. 
That the capacity for readjusting itself when subjected to latéral 
strain is inhérent in the Grant tire seems perfectly plain, and was 
demonstrated at the argument even by hand pressure applied to the 
tire at a point where the rubber had been eut down so as to expose 
the wires. Indeed, the defendant's expert says: 

"ïhere is no doubt tbat when latéral pressure Is applied to one side of tlie 
exposed portion of the tire, there is a tendeney to roll the tire out of the 
channel. The élément which materially resists this tendeney is that retaiu- 
ing-wire on the side to which the pressure is applied. If this wire is suf- 
flcient to resist the strain, the tire cannot roll out of the channel ; and thé f unc- 
tion of the other retaining-wire, at the opposite side of the tire, is simply to 
hold that part of the tire in its place, in order that it may be prepared, in ita 
turn, to receive latéral thrust from the opposite side." 

Without discussing the subject further we are satisfied that the 
description of the patent is sufficiently full, clear, concise and exact 
to enable a person skilled in the art to make the Grant tire. We are 
also convinced that the new and useful tipping and reseating feature 
is inhérent in the structure and that it was not necessary to point it 
out specifically, for the reason that no intelligent mechanic in the 
rubber tire art could follow the teachings of the patent without pro- 
ducing a tire possessing this function. 

The patent to Latta, No. 341,811, granted May 11, 188G, is now 
advanced as the nearest approach to anticipation found in the old 
art. It is a somewhat significant fact that the Latta patent is not men- 
tioned in the opinion of the court in either the Goodyear or Columbia 
case, but, irrespective of any presumption which may be drawn from 
its belated prominence, we are of the opinion that its disclosures are 
in no way fatal to the claims in controversy. Our reasons may be 
epitomized as follows : 

First. — The patent is for an improvement in vélocipèdes, or bicy- 
cles, where the wheels, guided by the rider, follow each other in a 
narrow track. The danger from latéral strain in such a vehicle is 
comparatively remote. 

Second. — The description says that "It is obvious that the tire may 
be secured in its seat by cément, in the usual manner, if desired." 
If this were donc the distinguishing feature of the Grant tire would, 
in any view, be eliminated. 

Third. — The wires are molded into the tire, thus preventing ail 
independent action between the wires and the rubber. If subjected to 
latéral strain the rubber will not turn on the wires, and if subjected 
to longitudinal strain it will not "creep" along them. The Latta tire 
in this particular is little more than a rubber tire reinforced and 
strengthened by wires. 

Fourth. — The wires are wavy or serpentine in form, "which pre- 
vents them from drawing in the tire if broken therein." Every pré- 
caution seems to hâve been taken to prevent any independent move- 
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ment of the wires. It is also obvions that with the use of thèse 
sinuous, wavy wires tliere must be many points where the wires are 
net within the inner or unexposed portion of the tire, namely, below 
the line between the two angles of the tire, as pointed ont by Grant. 
When subjected to latéral strain at thèse points it would seem that 
the tire can no longer exert the necessary leverage to lift the side 
of the tire from the channel. In other words, the strain will operate 
to crowd the tire against the opposite flange with no tipping action 
to relieve the pressure. 

Fifth. — Latta's tire is circular in cross-section, there being no 
angles as shown at c* of the Grant drawings. The widest part of the 
Latta tire is above the outer périphéries of the flanges and receives 
no protection therefrom. 

Sixth. — The bottom of Latta's tire is concaved to fit a correspond- 
ing convexity in the bottom of the channel, and it is argued with 
some plausibility that such construction would, in case of latéral strain, 
severe enough to cause either side to rise, resuit in jamming the rub- 
ber so that it could not readily reseat itself. 

Other reasons might be given, but we think enough has been said 
to show that in our judgment Latta had no conception of the improve- 
ments found in the Grant structure. 

Upon the question of infringement we deem it unnecessary to add 
anything to the opinion of the Circuit Court. The complainants hold 
the légal and équitable title to the patent, no outstanding interest in 
any other party is suggested, and we fail to see how such an interest 
can exist. 

The decree is affirmed. 
lui F.— 16 
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CAMERON SEPTIC TANK CO, v. VILLAGE OF SARATOGA SPEINGS et al. 
(Circuit Court, N. D. New York. Marcli 12, 1907.) 

1. Patents— Process—Patentability. 

It is wbeu the term "process" is used to represent tlie means or method 
of produeing a resuit tliat it is patentable, and it will include ail methods 
or means, uot natures, which are not efïected by mechanism or niechanical 
combinations. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 6.] 

2. Samb. 

A principle is not patentable, and while tliere may be a valid patent 
for means or methods of putting principles Into opération so as to produce 
useful results, there canuot be for nature's means and methods. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 5.] 

3. SaME — INVENTIOX — PuOCESS AND APPAEATUS FOR TBEATING SeWAGE. 

Tbe Cameron, Commin, and Martin patent. No. 634,423, for a process of 
and apparatus for treating sewage, is void for lack of invention, in vievv 
of tlie prior art. The process claims for liquefying sewage by anaërobie 
action are for an aggregation of three sépara te and successive proeesses, 
two of which were old, and the other a process of nature not patentable, 
and which had, moreover, been previously discovered and utilized by 
others. The apparatus claims, which cover a settling tank, a septic tank, 
and an aërator. disclose notliing which was not known and used in the 
prior art, except, perhaps, an inipi-ovement in the outlet of the septic tank, 
which involved no invention. Âlso held not infringed, even if valid, as 
limited by the prior art. 

In Equity. Suit to restrain alleged infringenient by défendants of 
certain claims of United States letters patent No. 634,423, granted to 
Donald Cameron and others October 3, 1899, for "Process of and 
apparatus for treating sewage," and for an accounting. 

Gifford & Bull (Livingston Gifford, of counsel), for complainant. 
John J. Healey, Jr. (Ephraim Banning, Charles L,. Sturtevant, and 
Edgar Erackett, of counsel), for défendants. 

RAY, District Judge. The patent in suit, applied for March 15, 
1897, and issued October 3, 1899, to Donald Cameron, Frederick J. 
Commin, and Arthur J. Martin, of Exeter, England, is for a process 
and apparatus for treating sewage. It déclares that the patentées 
"hâve invented certain new and useful improvements in processes of 
and apparatus for liquefying and purifying sewage," for which they 
hâve received letters patent in England, No. 21,143, dated November 
8, 1895, and in other foreign countries, giving dates and numbers. 
It then déclares that: 

"The following is a full, clear, and exact description of the invention which 
will enable others skilled in the art to which it appertains to make and use 
the same." 

It also déclares that the object of the invention is to provide an 
artificial method and apparatus for the liquéfaction and purification of 
sewage on a practical and efficient scale in a natural and simple manner, 
avoiding the formation of sludge. It also déclares that the invention 
consists (1) in certain methods of developing, in a flowing current of 
sewage, bacteria capable of dissolving the mass of solid organic matter 
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contained in the sewage ; (2) of subsequently utilizing the so-developed 
bacteria in liquefying the mass of organic matter contained in the 
fiowing current of sewage ; and (3) of f urther purifying the effluent 
liquid. The patent then déclares that the invention also consists in 
the apparatus for carrying out the process. It further déclares that: 
"The process of purification comprises the suhjection of the sewage to the 
(lissolving action of anaërobic bacteria and subse<iueutly to exposure to air atul 
light." 

The patent then describes the process, as follows : 

"In carrjing out the process the first step is to develop in a flowing current 
of sewage micro-organisms or bacteria of a character aiul quaiitity capable of 
praeticaily liquefying the mass of solid organic matter contained in the flow- 
ing curreiit of sewage. Tliis is eiïefted by forniing a pool in the flowing 
current and secluding said pool from light, air, and agitation, while permitting 
a nondisturbing inflow of the sewage into the pool and an ontflow therefrom. 
In rhis condition of the pool, in the absence of light, air, and agitation, tho 
niicro-organisnis increase at a fabulons rate, lieing fed hy the incoming solid 
matter of the sewage until a mass of bacteria is dcveloped sufticient in charac- 
ter and quantity to liquefy suVistantialiy ail the solid organic matter contain- 
ed in the sewage passing through the pool. During this oj)cration there is 
fornied on the surface of the sewage in the iiool a brown scnm. This crust of 
solid substances floating and con)pU'tely bridgir.g over the water is from two 
to three inches thick, and althougli there is a continued inilow of raw sewage, 
and a continuée! ontflow of the liquid effluent, this scuni remains at about the 
same thickness. and does not increase. This scum nttains its thickness of from 
two to three inehes in about a week after the tanlv is ptxt into use, and, al- 
though no part of it is removed. it continues at the same thickness. After the 
formation of this praetical solitl-dissolving mass of bacteria, tlie nondisturbing 
inflow and ontflow are continued until praeticaily ail the solid organic matter is 
dissolved, and the outflow is in the form of a liquid without solid particles 
of sewage. The ojieration goes on, and the flowing current of sewage is con- 
tinually liquefled. The liqnefled sewage as it leaves the sei)tie pool bas a slight 
odor, so sliglit, howover, that it cannot be noticed at a distance of a yard or 
two. and to relieve it of this slight odor It is subjected to an aërating opéra- 
tion." 

The patent then states that in some Systems now employed, where 
purification is sought, the crude sewage is first treated chemically, so 
that the solids are to a great extent precipitated, and that it is onlv 
the liquid which is treated by filtration or otherwise ; that in such 
processes the solid matter rapidly accumulâtes in the form of an of- 
fensive sludge which is difficult to dispose of. The patent then dé- 
clares that, by the process described therein, such treatment may be 
entirely dispensed with, and the expense of dealing with the precipitat- 
ed matter obviated. The patent also states that, in the prior Systems, 
it has been considered of advantage that there should be contact of 
the sewage matter with the air ; but that in the invention of the patent, 
and in treating sewage under its process, it is of the utmost importance 
that means be provided for preventing contact with the air, and that 
the chamber in which the bacteriological action takes place should 
be dark in order to assist the bacteria contained in the sewage to rapidly 
multiply, it being a well-known fact that bacteria multiply rapidly in 
dark places. The patent says that the exclusion of light and air can 
be secured by a closed cover to the tank or vessel containing the sew- 
age, which cover may be removed after several days, as, after such 
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closed tank has been in opération two or tliree days, the brown scum 
begins to form at the top of the mass of sewage, and eventually be- 
comes two or three inches thiclc, and serves as an air-tight cover to 
the sewage underneath. The patent aiso statcs that this scum is form- 
ed by bacteriological action, and rises in partiales from the bottom 
of the tank ; gas forming in and carrying the particles to the top of the 
mass. The patent also states that, after tlie tank has been in opéra- 
tion snfRciently long for this scum to commence forming, the effluent 
is so free from matter in suspension that it (the effluent) is in a con- 
dition to be further treated by any other means, such, for example, as 
coke-breeze filtei's, or for irrigation or for discharging into rivers or 
tidal waters. 
Says the patent: 

"By tliis invention crude sewnge cnn be treated for long periods without 
practically any sludge at ail forming in tlie tunlj." 

The claims for this process in suit read as follows : 

"(1) Tlie process of purifying sewage wliich consists in subjecting the sewage 
under exclusion of air, of liglit, and of agitation to tlie action of anaërobie 
bacteria until the wliole mass of solid organic matter contained therein be- 
oomes liquefled, and then subjecting the liquid effluent to air and light. 

"(2) The process of liquefying tlie solid matter contained in sewage, which 
consists in secluding a pool of sewage having a nondisturbing inflow and out- 
flow, from liglit, air, and agitation, until a mass of micTO-orgaiiisms has been 
developed of a eliaracter and quantity suffleient to liquefy the solid matter 
of the flowing sewage, the infiow serving to snstain the micro-organisms, and 
then subjecting said pool under exclusion of light and air and under a non- 
disturbing inflow and outflow to the liquefying action of the so-cultivatod micro- 
organisms, until the solid organic matter contained in the flowing sewage 
is dissolved. 

"(S) The process of liquefying tlie solid matter contained in sewage, whicli 
consists in secluding a pool of sewage having a nondisturbing inflow and out- 
flow, from light, air, and agitation until a mass of niicro-orgaiiisms has been 
developed of a character and quantity sufHcneut to liquefy tlie solid matter 
of the flowing sewage, the inflow serving to sustain tlie micro-organisms, then 
subjecting said pool under a nondisturbing inflow and outflow and imder ex- 
clusion of light and air to the liquefying action of the so-cultivated micro- 
organisms until the solid organic matter containcwl in the flowing sewage is 
dissolved. and then subiecting the liquid outflow to an aërnting ojieration. 

"(4) The process of liquefying the solid matter contained in sewase. wliich 
consists in secluding a pool of sewage having a nondisturbing inflow and out- 
flow from light, air, and agitation until a mass of micro-organisms has been 
developed of a character and quantity sufficient to liquefy the solid matter 
of the flowing sewage, the inflow serving to sustain the micro-organisiiis. then 
subjecting said pool under a nondisturbing inflow and outflow and under ex- 
clusion of light and air to the liquefying action of tlie so-eultivated micro- 
organisms until the solid organic matter contained in the flowing sewage is 
dissolved, then subjecting the liquid outflow to an aërating opération, and then 
to a flltering opération." 

"(21) The process of lîquefying the solid matter contained in sewage, which 
consists in secluding a pool of sewage having a nondisturbing inflow and out- 
flow from light, air, and agitation until a thiclc scum is formcd on the sur- 
face thereof and a mass of micro-organisms has been developed of a character 
and quantity suflicient to liquefy the solid matter of the flowing sewage, the 
inflow serving to sustain the micro-organisms, and then subjecting said pool 
under the cover of said scum and under a nondisturbing inflow and outflow 
to the liquefying action of the so-cultivated micro-organisms until the solid 
matter contained in the flowing sewage Is dissolved." 
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Claim 1 has two steps in the process: (1) Subjectîng the sewage, 
excluded froni light, air, and agitation, to the action of anaërobic bac- 
teria until the whole mass of solid organic matter contained therein 
becomes liquefied ; and (2) then subjecting such liquid effluent to air 
and light. Claim 3 (1) secliides in a pool the sewage from light, air, 
and agitation until the micro-organisms bave been developed to a 
sufficient extent to liquefy the mass, and (2) then subjecting the pool 
of sewage to the liquefying action of such micro-organisms ; light and 
air being excluded, and the inflow and outflow of sewage being' non- 
disturbing. Claim 3 differs from claim 2, in that it adds the aërating 
opération, viz., "and then subjecting the liquid outflow to an aërating 
opération." Claim 4 differs from claim 3, in that it adds "a filtering 
opération" after the aërating opération. Claim 21 adds to claim 2 
the scum, before mentioned, as a means for covering the mass of sew- 
age, after the micro-organisms bave been developed, and protecting 
it or secluding it from light and air. 

After this scum has been formed, air and some light may be ad- 
mitted into the tank, containing the mass of sewage, above the scum, 
as then the scum protects the sewage and the micro-organisms there- 
from. The anaërobes are bred, produced, and live and rapidly mul- 
tiply in the sewage when secluded from light and air and the mass is 
free from agitation, and they feed upon and dissolve, or liquefy, so 
to speak, the incoming sewage. They die if exposed to light and air, 
and will neither multiply nor do their work effectually if the mass is 
agitated. When the mass has become liquefied, or as rapidly as it 
becomes liquefied, it flows out of the pool and tank, at the places pro- 
vided in the tank, and is then, by exposure to the air, aërated, and may 
then pass into a filter, where it is subjected to the action of aérobic 
bacteria and other treatment and further purified. It must be conceded 
that if this process was new, and is operative, it discloses utility, and 
possibly patentable invention if accompanied by suitable means. The 
patent assumes a practically continuously flowing current of sewage, 
and it is obvious that, if the process is to be made of use to mankind, 
means for carrying it into effect must be provided. There must be 
a tank or réceptacle in which the "pool" of sewage, except the water 
and fluids, may stand or remain while the "anaërobic bacteria" or 
"micro-organisms" are being developed, or grown, and during this 
period such tank must be substantially air-tight, except as air is brought 
in with the sewage, and closed against light. Hence, such a tank or 
réceptacle must be provided. This must be connected with the sewage 
pipes so as to permit the inflow of sewage, but in such a manner and 
by such means as will prevent undue agitation of the pool of sewage 
therefrom. So there must be means provided for the egress or out- 
flow of the liquefied contents or sewage, and thèse must be so arranged 
as to prevent undue or serions agitation of the mass of sewage in the 
tank or the outflow of floating solids or the obstruction of the openings 
by such solids, or the breaking up of the "scum." Inside the tank 
proper, the essential conditions are : Absence of light, absence of 
oxygen, absence of agitation of the contents. But absence of air 
and of some degree of light in the tank above the mass of sewage is 
not essential after the formation of the "scum." Thèse conditions be- 
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ing provided for and présent in the tank, the process of liqueficatîon 
is self-acting: that is, the anaërobic bacteria or micro-organisms rap- 
idly develop in the sewage itself, and multiply and in due time liquefy 
the soHds of the sewage which remain motionless in the bottom of the 
tank until liquefied by the action of the anaërobes. If agitation is 
avoided, the scum forms and covers the pool or mass of sewage in 
the tank excluding light and air, and hence the process goes on unin- 
terruptedly, and ail solids susceptible to such anaërobic action are 
liquefied and then pass out at the outlet of the tank. As this liquid 
outflow has some odor, it is wise, but not absolutely essential, to subject 
it to further processes of purification before permitting it to go at large. 
Hence means for "aërating," and, if désirable, raeans for the "filtering 
opération." But thèse two processes are old, independent of eacli 
other, and aiso independent of the liquefying process carried on in the 
septic tank itself. The completed purification consists therefore of 
three successive processes : (1) Liquefication by anaërobic action in the 
tank; (2) aération in the aërator after leaving the tank; and (3) 
filtration after leaving the aërator. This is a mère aggregation of pro- 
cesses, two of which are old, while the other is a process of nature or 
a natural process performed by nature on a pool of sewage held in a 
tank under proper conditions long enough for nature to do its work. 
The patent contains the foUowing claims, in suit, for the "appara- 
tus": 

"(5) In an apparatus for the purification of sewage, tlic combination of a 
septic tank haviiig au outlet dlsposed above tbe bottom and below the normal 
water-level of the tank, and open aeross the greater part of the width, there- 
of, and au aërator conneeted with said outlet. 

"(6) In an apparatus for purifying sewage, the combination of a drain or 
sewer, a settling-tank, conneeted therewitlv and adapted to receive the con- 
tents tbcreof, a septic tank conneeted with said settling-tank and provided 
with an outlet disposed above the bottom and below the normal water-level of 
the tank and open across the greater part of the width thereof. 

"(7) In an apparatus for the purification of sewage, the combination of a 
septic tank, and an outlet therefor disposed above the bottom and below the 
normal water-level thereof ; said outlet comprising a conduit having a longi- 
tudinal Slot open across the greater part of the width of the tank. 

"(8) In an apparatus for the purification of sewage, the combination of a 
septic tank having an outlet consisting of a pipe extending across the greater 
part of the width of the tank and disposed above the bottom and below the 
normal water-level thereof; said pipe having an opening in its wall through- 
out its length for admitting the effluent." 

"(31) In an apparatus for purifying sewage, the combination of a septic tank, 
an inlet disposed above the bottom of the tank and below the normal water- 
level thereof and occupying the greater part of the width of said tank, and 
an outlet extending across the greater part of the width of the tank and dis- 
posed above the bottom of the tank and below the normal water-level thereof. 

"(12) In an apparatus for purifying sewage, the combination of a septic 
tank, an inlet occupying the greater part of the width of said tank, and an out- 
let extending across the greater part of the width of the tank and dispose^ 
above the bottom of the tank and below the normal water-level thereof ; said 
outlet comprising a pipe having a longitudinal slot therein extending the great- 
er part of its length." 

"(20) In an apparatus for the purification of sewage, the combination of a 
septic tank, means for excluding air and light, a nondisturbing inlet for said 
tank disposed below the normal water-level thereof and provided with a broad- 
ened mouth, a nondisturbing outlet for said tank disposed below, the normal 
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water-level thereof and provided with a broadened mouth, and a sewage-con- 
duit connected with said inlet." 

"(22) In an apparatus for the purification of sewage, the eombination of a 
septie tank, means for excluding air and liglit, a nondisturbing inlet for said 
tank disposed below the normal water-level tliereof, a nondisturbing outlet for 
said tank disposed below the normal water-level thereof, and a sewage-conduit 
connected with said inlet." 

After describing the drawings, the patent says : 

"Figs. 1, 2, and 3 represent a suitable tank for carrying out our invention; 
A being the tank, which is constructed of any suitable material, such as ce- 
ment-concrete. It is shallow in comparison with its other dimensions and is 
provided with a cover, 60, which is preferably made air-tight, and a man hole 
or holes, 61, are provided in such cover and also made air-tight. An opening 
with a check-valve, 62 (see Pig. 2), may be placed in the cover 60, of the tank, 
A, to permit of the egress of gases of décomposition. It is not absolutely 
neeessary for the tank to bave an air-tight cover, as above described, because 
the dark scum which forms serves to keep both light and air f rom the sewage ; 
but we consider it important to provide the cover. The inlet, 63, to the tank 
discharges into same some distance telow the normal water-level, and is pref- 
erably directed horizontally, or downward, as shown, so as to avoid breaking 
the scum which forms in the tank when sewage has been in it for two or three 
days. 

"The outlet from the tanlc is submerged, preferably in the upper half of the 
depth of the tank, and is extended across the whole or the greater part of the 
width of the tank, so as to draw off the clear water below the scum or floating 
inatter without disturbing the latter. It is neeessary to discharge the con- 
tents of the tank or vessel along an exended Une lest the flov? should be con- 
centrated to a point or points of discharge and so disturb and carry away the 
floating matter. The outlet thercfore consists of a pipe or conduit, 10, which 
may or may not be closed at its top, following the line along which it is de- 
sired that the contents of the vessel or tank, A, should be discharged and hav- 
ing throughout its length or a part thereof a slot or aperture by which liquld 
inay enter the said pipe or conduit. Such slots or apertures may diminish in 
size toward the outlet or outlets from the said pipe or conduit, so as to avoid 
an excessive rate of flow thereinto near such outlet or outlets, thus maintain- 
ing a uniform flow into such pipe or conduit throughout its length. The slots 
or apertures may be placed in any position along said pipe or conduit, 10, so 
as to admit liquid into the same in a downward, upward, horizontal, or oblique 
direction, as may be desired. 

"If desired or found advisable, the slots or apertures may be protected by a 
deflecting surface or surfaces so placed as to ward off solids or liquids com- 
ing from any particular direction. The slot or apertures may also be pro- 
vided with a strainer for the exclusion of solid matter. The pipe or conduit, 
10, may be flxed or movable. The size of the tank will dépend upon the quan- 
tity and character of the sewage to be treated. Preferably two or more tanks 
should be provided, so that any of them may be emptied, if neeessary, without 
interrupting the purification of the sewage. 

"In the arrangement shown in Figs. 1, 2, and 3, the sewage or other liquid 
coming through the sewer, 13, is delivered into a well, 14, where grit and other 
solid matters are allowed to settle. It then passes through the pipes, 15 and 
16, and the inlets, 63, into the tank, A, in which it may be treated either chemi- 
cally, bacteriologically, or otherwise, as desired ; but it is préférable to treat 
it bacteriologically. After treatment in the tank. A, it passes into the pipe 
or conduit, 10, through the slots or apertures provided for the purpose, the 
effeet of which is that it is evenly delivered ail along the line of the opening 
or openings into the pipe or conduit, and concentration of the flow to one or 
more points is avoided. From the pipe or conduit, 10, the efHuent passes 
through pipes, 17 (which may, if desired, be provided with suitable valves), in- 
to the aërator, 18, which, as shown, is divlded into a suitable number of com- 
partments, 64. The eflfluent passes into the first of thèse compartments, and 
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when this Js fllled it passes out through an opeiiing at the top Into a sllghtly 
sloping surface, 65, down which It flows in thin films until it falls into the next 
compartment, 64 ; tliis opération being repeated until it arrives at the last com- 
partment, whence it may, if desired, be conveyed through a pipe, 06, to a fliter 
or fllters for further treatmeut. It will be seen tliat as the efflueut passes 
over the inclined surface, 65, it will be exposed to the action of the air, and so 
aërated. Instead of employing the form of aërator above described, an over- 
lianging lip or liiis may be provided, over which the efilueut falls in a thin 
flim or films exposed on both sides to the air." 

Claim 5 has in combination (1) the "septic tank," havingf "an outlet" 
(a) "disposée! above the bottom and below the normal water-level of 
the tank," and (b) "open across the greater part of the vvidth thereof"; 
and (2) "an aërator connected with said outlet." No sewer or connec- 
tion of the tank therewith is mentioned. Claim 6 adds a drain or 
sewer, a settling; tank, which is outside the septic tank and connected 
therewith. Claim 7 is the same as claim 5, without the aërator, but 
with the addition of a conduit, forming a part of the outlet, "having a 
longitudinal slot open across the greater part of the width of the tank." 
Claim 8 has in combination the septic tank and "an outlet" described 
in the claim "consisting of a pipe extending across the greater part of 
the width of the tank and disposed above the bottom and below the 
normal water-level thereof; said pipe having an opening in its wall 
throughout its length for admitting the effluent." Claim 11 has (1) 
the septic tank; (2) "an inlet disposed above the bottom of the tank 
and below the normal water-level thereof and occupying the greater 
part of the width of said tank" ; and (3) the outlet not having the 
pipe of claim 8. Claim 12 has the tank and the inlet, but its location 
is not given, and also the outlet with pipe. Claim 20 has (1) the sep- 
tic tank ; (3) means for excluding air and light ; (3) a "nondisturbing 
inlet" for the tank disposed below the normal water-level thereof and 
provided with a broadened mouth ; (4) a "nondisturbing outlet" for 
said tank disposed below the normal water-level and provided with 
a broadened mouth; and (5) a sewage-conduit connected with such 
inlet. Claim 22 is the same as claim 20, except that the "nondisturb- 
ing" inlets and outlets are not "provided with a broadened mouth." 

Some of thèse means, in combination, if new and operative, would 
seem to disclose patentable invention. Such a tank as is described 
(tank pure and simple) in its mère construction and shape and size, 
whether covered or not, is not new or novel. It neither performs any 
new or novel function, nor permits or causes any new or novel function 
to be performed within it. As a closed tank, pure and simple, it holds 
the sevi'age placed therein by force of gravity or otherwise, and, being 
darkened and made (in the beginning of the process) air-tight, it per- 
mits and enables one of the processes of nature to go on therein. Such 
always has been, and such always will be, the function of such a tank. 
That the process described goes on therein may hâve been a new dis- 
covery, but the process of nature is not caused by the tank. The out- 
let "disposed above the bottom and below the normal water-level of 
the tank and open across the greater part of the width thereof" is not 
new. So of "an aërator" connected with the outlet. The tank is to 
hold or contain the pool or mass of sewage, the outlet is for the escape 
of the fluid after nature has done its work, and the aërator is to expose 
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the fluid after escape £rom the tank to the action of the air. The oiit- 
let is necessarily a part of the tank if it be made operative, an aperture 
or apertures or opening or openings into it. 

There is no new office or function performed by the tank. It re- 
ceives and hokls sewage as it ahvays has received and liekl sewage 
or other and similar matter. It merely permits the opérations or 
processes of nature which take place under the conditions found there 
to go uninterruptedly. Being in a dark place with oxygen exchided 
and free from agitation, the micro-organisms, or anaërobic bacteria, 
are produced and multiplied by the sewage itself, and fed by the fresh 
sewage constantly coming in. The opening or outlet with broadened 
mouth and extending as stated is not peculiar or new, nor does it 
perform any new office or function. It permits the outflow of the fluids 
when they hâve so accumulated in the tank that the laws of nature 
force and draw them out. But it must be so arranged as to be "non- 
disturbing." This seems to be done by its location below the surface 
of the sewage and by the width of the discharging opening or mouth. 
The aërator is attached or connected therewith, but not in any new or 
novel manner, and it performs no new or novel function. It opérâtes 
in the old way to procluce the old resuit by, so to speak, separating the 
noxious gases or effluvia from the fluid. It permits and hastcns their 
escape. It forces air or carbonic-acid gas into the outflowing liquid. 
It has nothing whatever to do with what is going on inside the tank. 
Its opération is a distinct one, and the only connection it has with the 
one done in the tank is that it is performed on the same fluid produced 
in and which has come from the tank. I cannot see anything new or 
novel in the combination of claim 5, unless it résides in the "septic 
tank." 

But what is the "septic tank" of the patent? Is it any new or novel 
tank ? Are not ail tanks and réceptacles, which permit the ingress and 
egress of flowing material, and the formation of a pool of such material 
therein, and the rétention of such pool secluded from light and air 
and agitation until the anaërobic bacteria bave sufficiently developed 
to couvert the solids into fluids, septic tanks in the sensé of the patent? 
It seems to me clearly so. Hence the "septic tank" of the patent, 
to be différent from any other water, air, and light tight tank, must 
bave connected therewith and forming a part thereof means, or struc- 
tures, openings, and connections, which permit the réception, rétention, 
and repose of such material under the conditions named until the bac- 
teriological action has taken place and been completed, and then per- 
mit the outflow of the résultant fluid. I think that in the patent in 
suit the patentées, in the use of the words "septic tank," meant any 
tank or réceptacle capable of being provided with inlets and outlets 
and of being made air-tight, and so constructed as to exclude light, 
and which when provided with proper inlets and outlets so as to 
prevent undue agitation of the contents, and when so constructed as 
to be air-tight and dark, would permit the bacteriological process to 
go on to completion, and that therefore, as applied to the tank proper, 
it has no spécial significance. They did not refer to the completed 
tank, one provided with inlets and outlets and a cover, as thèse 
are described as éléments separate and distinct from and not as con- 
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stituent parts of the "septic tank." They did not refer to a tanfc m 
which putréfaction might or liecessarily would take place, but to one 
which when properly equipped would produce and permit this anaèrobic 
action. 

As so construed, claim 5 is invalid, as it does not disclose patentable 
invention. Such or similar tanks were old in the prior art. If the 
claim is valid, every tank having an outlet disposed above the bot- 
tom and below the normal water-level of the tank and open across 
the greater part of the vvidth thereof is monopolized, if an aërator is 
connected to such outlet. As such tanks with such outlets were old 
in this art, and the aërator, also old, has nothing to do with its opéra- 
tion, but simply receives the fluid for the purpose of aërating it by an 
opération or process of its own, I do not see patentable invention in 
the combination. We hâve a mère aggregation of old devices, or old 
éléments, each performing its old ofifice or function in the old way. 

Claims 6, 7, 8, 11, and 13 are void for the same reason. Neither 
of them discloses anything new or novel. The settling-tank of claim 
() is entirely outside of the main tank, is old in the art, and performs 
no new office or function, and has nothing whatever to do with the pro- 
cesses of liquéfaction, aëration, or filtration. 

But in claims 20 and 22 we hâve a différent proposition. Hère we 
bave in combination (1) a septic tank, (2) means for excluding air 
and Vight, (3) a nondisturbing inlet for said tank, (4) a nondisturbing 
outlet for said tank, and (5) a sewagc conduit connected with said 
inlet. Hère we bave an operative and useful apparatus provided with 
a "nondisturbing" inlet and a nondisturbing outlet, and, unless thèse 
are found in the prior art, the claims may be valid. But it is con- 
tended that they are found in the prior art. But, first. what is the 
"nondisturbing inlet," and what is the "nondisturbing outlet," of the 
patent in suit? This nondisturbance relates to the scum and its pro- 
tection, and not to the nonagitation of the mass of sewage forming the 
pool, also to the rétention of floating matter. Says the specificatioîis : 

"The inlet, 63, to the tank dischurges into sunie some distance below the nor- 
mal water-lovel and is preferably directed horizontally, or downward, as 
Khown, so as to avoid breaking the scum which fornis in the tank when sewag-e 
lias been in it for two or three days. 

"The outlet from the tank is submerged, proferably in the upper half ol' 
the depth of the tank, and is exteufled across the whole or the greater ))art 
of the width of the tank, so as to draw oflf the clear water below the seiun 
or floating matter without distnrbiug the latter. It is necessary to diseharge 
the contents of the tank or vessel along an extended Une lest the flow should 
he concentrated to a, point or points of discharge and so disturb and carry away 
the floating matter." 

There is no référence to anj^ nondisturbance of the mass of the 
pool in which the bacteriological action or process is taking place or 
being performed. Then follows a description of the outlet, viz. : 

"The ontlet therefore conslsts of a pipe or conduit, 10, which may or may 
not be closed at its top. following the line along which it is desired that the 
contents of the vessel or tank, A, should be discharged and liaving throughout 
its length or a part thereof a slot or apertiiro hy which liquid may enter the 
said ])ii)e or conduit. Such slots or apertures may dimini.sh in size toward 
the ontlet or outlets from the said pipe or conduit, so as to avoid an excessive 
rate of flow thereinto near such outlet or outlets, thus maiiitaiuing a uuiform 
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flow into such pipe or conduit thronghout its length. The slots or apertures 
may be plaeed in any position along said pipe or conduit, 10, so as to admit Uq- 
uîd Into the same in a downward, upward, horizontal, or oblique direction, as 
may be desired." 

The patent also says thèse slots or apertures in the pipe or conduit 
described may be protected to ward off solids or Uquids coming îtom 
any particular direction or provided with a strainer for the ejiclusion 
of solid matter. Such devices are old in this art. 

The inlet, 63, before described in connection with Figs. 1, 2, and 3, 
is described in claim 11, which is in suit, as "disposed above the bottom 
of the tank and below the water-level thereof," and as "occupying the 
greater part of the width of said tank." I do not find any spécial 
form of construction mentioned. This, then, is the "nondisturbing 
inlet." Turning to the prior art for tanks and inlets and outlets 
thereto, we find in the 

Prior Art 

the PVench patent to Mouras, No. 144,904, of September 22, 1881 (to 
which we shall recur in discnssing the process), describing his "auto- 
matic and odorless scavenger," in which he provides for: (1) "An 
air-tight tank, hermetically closed, of a capacity in proportion to the 
needs it is to satisfy. (2) A feed pipe, B, sealed to the top of the tank 
and destined to receive évacuations, slops and rain water." Hère we 
hâve the tank of the patent and the sewer pipe connected therewith 
(at a différent point, however) discharging the sewage into the tank. 
"(3) An elbow pipe, C, likewise fastened to the upper part of the 
tank and serving to discharge the sewage contained in the tank." 
Hère we bave the outlet of the patent in suit. However, the inlet does 
not "occupy the greater part of the width of such tank," nor does the 
outlet extend "across the greater part of the width of the tank." 
Neither does this outlet comprise "a pipe having a longitudinal slot 
therein extending the greater part of its length." Mouras continues : 

"The feed pipe, B [sewer pipe] as well as the diseliarge pipe, C, both well 
sealed, are to plunge [extend] from 10 to 15 centimeters into the liquid in the 
tank." 

Hence practically and in efïect they are "disposed above the bottom 
of the tank and below the normal water level thereof." But, as stated, 
this discharge pipe or outlet does not comprise a pipe having a longi- 
tudinal slot therein extending the greater part of its length. It is the 
ordinary pipe. There is greater disturbance of the contents of the 
tank both at the point of ingress and at the outlet, conséquent upon 
the centralization of both inflow and outflow. Mouras says his tank 
may be constructed in ail kinds of forms and of ail kinds of materials, 
but the "first condition to fulfîll is to hâve it perfectly air-tight." An- 
other condition is that: 

"The receiving pipe and the diseharge pipe each at its lowest end plunge into 
the liquld in the tanli to a depth of 10 to 15 centimeters, for it is this covering 
of water which prevents the entrance of outer air into the tank." 

Further on he mentions a further advantage of having the dis- 
charge pipe submerged, in that it will prevent the escape of floating 
substances. Evidently Mouras had no conception of the utility of or 
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necessity for nonagitation of the contents of the tank. He makes no 
mention of the "scum" or of any équivalent or of its préservation un- 
broken. However, his location of the ends of the pipes wiU, to an 
extent, prevent disturbance of the scum and of the underlying con- 
tents of the tank. 

In May, 1883, one Philbrick gave to the scientific world, through 
the "Sanitary Engineer," a valuable article on "The Disposai of Sew- 
age by Subsurface Irrigation in Suburban Résidences." He described 
three connected tanks ; one, the "settling basin," receiving the sewage 
through a pipe or inlet discharging below the surface of the sewage 
and discharging it when liquefied through pipes or outlets opening 
and receiving the outflow below the surface, "so that the overflow of 
the settling tank may not be from the surface or scum, nor from the 
bottom, but from a point about a foot below the surface." Hère the 
outlet was through several pipes arranged horizontally. In the 
English patent to Lake, No. 5,391, June, 1883, "Improvements in 
and relating to cess-pools," we hâve both the supply pipe and the dis- 
charge pipe described and claimed as discharging the sewage and re- 
ceiving the fluid, respectively, below the surface of the contents of the 
réceptacle or tank. In the United States patent to F. L. Union, No. 
424,838, April 1, 1890, we bave a cesspool with sewer pipe discharging 
into the pool below the surface o£ the contents, and the discharge pipe 
taking up the fluids much lower down. 

In the English patent to Thomas Walker and another. No. 2,339, 
September, 18C4, for "Apparatus for utilizing sewage," etc., we hâve 
two tanks ; one called "a trough," and the other the "settling pit or 
réservoir." They are separated by a wall. The "conduit" or sewer 
pipe extends along the entire end wall of "the trough" on the outside 
thereof, and is connected with it by many passages "at various dis- 
tances of its length, and thèse passages, a', a', are below the surface 
of the sewage matter." The sewage passes from the said "conduit" 
through thèse passages into the first tank or "trough," where the solids 
are retained "and sink to the bottom thereof," but the fluid portion with 
the floating substances flows over the top of the wall forming the inner 
side of the trough (being the wall separating "the trough" from the 
"settling pit"), but on their way to the settling pit or réservoir the 
lighter and floating substances are intercepted by a screen and a grating 
arranged for the purpose. The flowage from tliis "trough" to this 
réservoir is along the entire width of the latter. Hère we hâve plainly 
pointed out and suggested every idea of means contained in either the 
"nondisturbing inlet" or the "nondisturbing outlet" of the patent in 
suit. True, as to the mère mechanical device at the outlet of the patent 
in suit, there is the substitution of équivalents. But there is a change 
of form only, not of principle. We hâve a slow uniform outward 
and a slovi^ uniform inward flow along the entire width of the rés- 
ervoir, and both are nonagitating or nondisturbing. The flow of 
sewage from the sewer pipe or conduit into the first tank or "the 
trough" is underneath the surface of the sewage therein. The outflow 
from "the trough" to the "réservoir" is not, but it might be, if ad- 
visable for any purpose, and is plainly indicated in the prior art as 
in the Walker patent itself, for there is no différence in principle 
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between the flowage from the conduit or sewer pipe into the first tank 
or "trough" and the flowage from the trough into the second tank or 
"settHng pit." Hère we hâve the avoidance of currents and centraliz- 
ation of flowage, and we hâve "the grating" and "the screen" to arrest 
ail floating matter. 

In the Wigner British patent, No. 364, 1870, page 7 thereof, we 
hâve the mixture of chemicals and sewage carried from the mixing 
pit to the precipitating tanks through culverts extending the entire 
width of such tanks and numerous openings along said culverts from 
such culverts into the tanks, ail below the surface of the sewage in 
such tanks, and in which nondisturbance is essential ; they Seing 
"precipitating tanks." 

In the United States patent to Meyer, No. 505,166, September 19, 
1893, we find inlets into the vats or tanks for the sewage, the "dis- 
charging ends" of which "are expanded laterally as shown in Fig. 1, 
80 as to spread the sewage and check its flow as it enters the settling 
vats." What is this but the "nondisturbing inlet" of the patent in suit. 
As shown in the Meyer patent, thèse discharging conduits or sewer 
pipes are expanded the entire width of the vats. Thèse vats hâve 
"eduction conduits" along their entire width with numerous openings 
thereto which converge later and lead to the filter. Thèse "openings, 
c, c, from the vats into the eduction conduits, C, C, are located below 
the level at which the liquid sewage is designed to be maintained so as 
to prevent any greasy scum or light refuse which may pass the par- 
titions, b2, from entering the filter," says the Meyer patent. In addi- 
tion, there is a baffle board described to regulate the flow of sewage. 

In the Scott-Moncrieff United States patent. No. 530, (i23, December 
11, 1894, we hâve a nondisturbing inlet with broadened mouth; but 
the outlets, extending the entire width of the tank, are at the surface 
of the liquefied sewage. 

The British patent to Gurtler, No. 7,134, 1887, shows a nondisturbing 
inlet and a nondisturbing outlet each disposed below the normal water- 
level, and each having a broadened mouth. 

In the claims of complainant's patent in suit for apparatus I fail to 
find patentable invention in view of the prior art. There is no im- 
provement in apparatus that woukl not occur to anv mechanic skillcd 
in the art. In fact the only improvemcnt, if it be that, is in the addi- 
tion to the outlet of the "pipe havins: a longitudinal slot therein ex- 
tending the greater part of its length." This is a mère substitute de- 
vice to aid in the even and nondisturbing escape of the outflowing 
liquid. It is a slotted pipe to take water slowly and evenly, and, even 
if new, .shows no new conception or idea of means amounting to in- 
vention. AU the claims in suit for apparatus are invalid for want of 
invention in view of the prior art. But. even if valid, thev must be 
given a very narrow construction, and limited to the very devices speci- 
fied, as, for instance, "a pipe having a longitudinal slot therein ex- 
tending the greater part of its length." 

Prior Art in Process Claims. 
We will now consider the validity of the process claims. Cameron 
seems to hâve described extended discovery as to the aciual workings 
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or action of micro-organisms and anaërobic bacteria. Mouras dis- 
■covered the resuit of their action in and upon sewage about 40 years 
ago, some 20 years prior to his French patent. In December, 1881, 
an article on the subject and regarding the Mouras patent was pub- 
lished by M. F. Moigno in the Weekly Review of Science and In- 
dustry. This was to ht followed, and was followed, by another article 
in the same journal written by Moigno, published to the world in Janu- 
ary, 1882. Thèse articles refer to and enthusiastically describe the 
Mouras discovery and invention, and add discoveries and conclusions 
of their author, in which, after stating that he bas seen and conversed 
with M. Mouras, among other things, he says : 

"To-day, at last, ail obstacles being reraoved, I can freely expose lu ail its 
détails, the simplest finest, greatest perhaps of the inventions of modem times. 

* * * The automatle scaveuger is in.fact: (1) hermetically closed, and 
closed by the most inviolable of fastenings. hydraulic fastening; that is to say, 
Its contents Is shut ofC from ail contact wlth the surroimding atmosphère. For 
that very reason (2) it is absolutely odorless and renders ail infection im- 
possible. [Note thèse are résulta but not the niTiin purpose or necessity of 
maklng it air-tight]. (3) By a mysterious opération, and one which reveals a 
qulte new principle, it transforma ail it reçoives, solid and liquid excréments, 
in a rather short space of time, and withont the addition of chemical ingré- 
dients, into a homogeneous liquid, only slightly tnrbid, and holding evei-ything 
in suspension in the form of scarcely visible filaments, witbout leaving any 
deposit on the sides of the évacuation pipe nor at the bottoni of the drain pipe. 

* * * (5> The liquid which escapes, while it contains ail the organic and 
inorganic éléments of the évacuations, is almost odoriess. » « * Are not 
thèse results truly marvelous. which leave absolutely nothing to be desired, 
which, moreover, go beyond ail hopes and expectations." 

He also points out that there is no sludge or refuse, nothing left 
to take from the tank, and also the necessity of having the inlet and 
outlet below the surface of the sewage. In short, the "sludge problem" 
is solved, and the process of naHire pulilished to the world. In his 
article of January 21, 1882, Moigno points out certain results and ad- 
vantages, and then says : 

"That is alveady n\arvelous ; but what is still more marvelous is the fact 
thîit thèse great results are ve]'y nearly effeets witliout cause, or are produced 
almost from nothing, by the simple material transformation of the ordinary 
barbnrous oesspool. witbout apponl to any new agent, without the invention of 
Chemical ingrédients, or even without addition of water from other sources, 
by the sole fact that the trausformed tauk lends itself to the employment, 
or better to the brineing into play. of a force of nature whollv unfor^een and 
unknown till the présent time, mysterious as well as marvelous in its magie 
effeets. Who would bave suspected thnt animal évacuations naturally eontain 
and carry with them the principle of fermentation or of dissolution iiecessary 
and sufhcient to liquefy and render them immediately of use in their return 
to the soil which had fumished their élément, not without impoverishiug it- 
«elf? * * * Air-tightness, impenetrability to liquids or air, is the essential 
condition of the suceessful working of the scaveuger. It beeomes also, before 
everything, odorless. * * * Thus filled witli water and hermetically closed 
the scaveuger is ready to fulfill its functions truly martelons ami extremely ef- 
fective. If a first liter of fèces enfers the tank, there will corne out of it a liter 
of water which will be nothing but pure water ; but after a certain time of opér- 
ation, whon the fèces shall hâve entered in suffleieut quantity, the liquid dis- 
charge will begin to be turbid and of a brownish color, not very dark. But, 
however prolongea the workings of the scaveuger may be, were tliey to last 20 
years, however great tUe quantity of fèces that may enter its bowels, on tbe solo 
condition that there shall bave beeu allowed to penetrate at the same time the 
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urine and in a certain proportion slops and rain water, there will never come 
ont anythlug but tlie slisïbtly turbid and colored liquid which is the ouly dis- 
charge from tlie hermetically closed tanlî. Wby? Because there is going on 
in the heart of the scavenger a process of fermentation entirely unforeseen, 
which dissolved in a more or less brief space of time the most solid fèces, 
and divides foreigu bodies Into porticules or fibers so thin that they can scarce- 
ly be seen floating in the turbid liquid, without the latter formlng any deposit 
or at least any deposit that adhères to the sides of the vessels or pipe through 
which it flows." 

He then goes to the reasons for this action — the causes — and says : 
"(3) Theory of secret of the scavenger. Hère cornes up the great question : 
How are solid matters so unassaihible by water, so insoluble in water, by 
the contact with water, dissolved and niadn li(iuirt so surcly and easily in the 
heart of the automatie scavenger? I do not yet know in a certain and ra- 
tional way. * * * Thorefore, if I am not niistalcen in the lieart of the scav- 
enger, the great agent of dissolution, of lio.urfaction, would bo hydrosulphate 
of ammonia or one of its congeners. ShcUered from contact with the air or 
oxygen, its action would détermine a kind of putrid fermentation, the last 
period of which would be the dissolution, the liquéfaction, of the solid fèces. 

* * * iUay it not be discovered perbaps that tho mystcrious agents of fer- 
mentation, cause of the décomposition and liquéfaction of tlic feccs. are the 
vibrions or anaërobic bacteria wliich, according to Pasteur, are destroyed by 
oxygen, and which manifest their destructive activity only in vessels from 
which the air is excluded?" 

He then gives certain observations and experiments, and says, among 
other things: 

"(1) Only urine, fèces and a very Httle water, hardl.y a glass a day, entered 
the aquarium. Xevertlieless the liquéfaction was complète. The excréments 
are so dissolved that they no longer sinlj to the Ijottom. and evcrything remains 
in suspension in the liquid. Solid fèces introduced the 29th of Au^ust were 
eompletely liqucfled the 16th of September, with the exception of matter not di- 
gestcd by the stomacb, stones and skins of grapes, the stony concrétions of 
pears, etc. Onion and carrot peelings, cal)bage leaves, etc., floated on the sur- 
face some time, then sanli to the hottom to await their décomposition or dis- 
solution. Such is the case with ail foreigu substances that are soluble, and 
evfiu with paper, which at flrst rises to the surface, beconics more and more 
saturatod with water, sinl^s to the bottoni, and disappears as if it melted away. 

* * * rpjjg fgggj, always rose to the surface, mixcd together. forming a kind 
of slimy pulp, of a thickness which never excceded five centimcters, in consé- 
quence of the constant dissolution of the lower layers. After there had heen 
added ten liters of water, the undigestod substances, such as vegetable refuse, 
were seen to arrange themselves on the surface, in the order of their density, 
then sink to the bottom of the tank to await their décomposition, which took 
pince insensiblv. It is a deposit, not sedimentary but flaky, which little by 
iittle melts and dissolves to be sonn discbarged by the waters of the aquarium, 
which show to the glance no foreign substance in suspension." 

He also points ont that absence of air is absolutely essential, as 
follows : 

"Hermetical is therefore the condition necessaiT, indispensable and suf- 
flcient of the dissolution of the liquéfaction of the fèces and of the wonderfui 
working of the scavenger." 

He has also discovered the "scum," for he says : 

"The disaggregation or dilution of matter is complète after 30 days immer- 
sion in the tank, so that the fèces never form on the surface of the water any- 
thing but a layer of 75 millimeters thickness, which renders their décomposi- 
tion very easy." 
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Thèse quotations demonstrate that it was known more than 25 years 
ago that sewage discharged continuously into an air-tight tank through 
an inlet below the surface of the mass of sewage therein, such tank 
being provided with an outlet opening from below the surface of such 
mass, would v/hoUy dissolve into liquids — that is, become liquefied — 
leaving no sludge or deposits, and that the liquid would be almost en- 
tirely odorless ; that a scum limited in thickness would form on the top 
of the mass of sewage ; that this liquefying process was self-acting in 
the absence of oxygen ; and that the probable cause of this process of 
liquéfaction was the action of "vibrious or anaërobic bicteria which, 
according to Pasteur, are destroyed by oxygen and which manifest 
their destructive activity only in vessels from which the air is excluded." 
No mention is made of the exclusion of Hght, but the opération was 
carried on in a dark tank, as. light was necessarily excluded from the 
vessels employed by Mouras. 

As early as 1878, the German Empire granted to Dr. Alexander 
Muller, of Berlin, a patent for, "A process of disinfection, purification 
and utilization of putrescent waste liquid or liquid sewage, by the 
rational cultiva'^ion of fermenting leaven-like organisms." After point- 
ing out and referring to prior methods and their failure or inefficiency, 
the patent says: 

"Now, whereas tlie former disinfecting methods had for their esseiitial ob- 
ject to obviate as far as practicable any plienomena of putréfaction (corruption 
or décomposition) the process herein descrilied, on the eontrary, aims at the 
methodical cultivation of those small 'leaven-iilve' organism to the viability of 
Which modem science bas traced the so-enlled 'self-unmixing' processes, name- 
ly, acidification, fermentation, putréfaction, deeay or the lilve, in aceordance 
with the rules of physiology, witli a view to bringing tliem into réquisition 
in the ta sic of precipitating out the liquid waste-substances or bringing about 
their complète mineralization (i. e., réduction to simple inorganic compounds)." 

It thus appears that the idea or conception of producing and cultivat- 
ing and housing thèse micro-organisms was not new or original with 
the patentées of the patent in suit. 

In the English patent to Lake, 1881, No. 5,391 ("Provisional Spéci- 
fications"), this same process of the patent in suit was used, althourfi 
it doee not explain the "whys and wherefores" of the action on tlie 
sewage in the tank or cesspool. It states : 

"But that which is so discharged from this cesspool Is always liquid holding 
In solution a certain quantity of substances proceeding from the ilecompositlon 
and disaggregation of tlie fecal and other matters which are at the bottom of 
the cesspool or réceptacle." 

And further: 

"With this System there Is no nccessity for the ustial removal of the solid 
matters. The décomposition thereof goes on constantly, and there can be no 
libération of gas. Ail the liquid flows away with the decomposed substances 
held in suspension, through the discharge pipe, and through a channel con- 
nected therewith, into a pipe which leads into the sewer. This last-named 
pipe dips slightly below the lowest water mark in the sewer, so that the con- 
tents of the cesspool are at ail times protected from the air until they are 
discharged into the water in the sewer." 

In the Bri^ish patent to Adeney and Parry, No. 3,312, applied for 
March 1, 1890, and granted February 14, 1891, they provide for keep- 
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irrg "the liquor to be treated under suitable conditions for the rapid 
multiplication of micro-organisms." The patent states that the germs 
of tr.Q'.-c micro-organisms are generally in the liquid, but they may be 
specially bred and added to it. In several places the patent spécifica- 
tions provide for the breeding and rapid multiplication of thèse micro- 
organisms and describe the work they do. Some of the conditions 
are described. 

Whether we are to cultivate aërobes or anaërobes for the purification 
of sewage, the conception and principle involved is precisely the same. 
Each colony has its work ; the one in the présence of oxygen and light, 
the other in the absence of oxygen and light. To cultivate aèrobes we 
hâve a tank open to light and air and iniroduce oxygen. To cultivate 
anaërobes we hâve air-tight tanks like Mouras, thereby excluding oxy- 
gen, and constructed of such material as to exclude light. For anaë- 
robes the less agitation the better. But, after ail, we provide the con- 
ditions for the development and growth of each. The conception is 
that if we désire their action we must hâve their présence, and if we 
would hâve their présence we must provide the conditions under whîch 
they generate and multiply. In November, 1892, Scott-Moncrieff, of 
London, England, applied for and in December, 1894, obtained United 
States letters patent No. 530,622, for "Treatment of sewage and ap- 
paratus therefor." He says : 

"My invention relates to certain improvements in the treatment of sewage 
and tlie apparatus tlierefor, and has for its object to purify sewage and dis- 
charge a clear and inoffensive etiluent. ïliis I effeet by the action of microbes 
whieh liquefy and brealc up the organic matters in the sewage. Hitherto It 
has been believed that the beneflcent action of tlaese organisms in the purifica- 
tion of efCete matter could only be carried ont in the présence of oxygen, and 
with this end in view experiments hâve been carried ont almost exclusively In 
the direction of downward filtration ; the object being to secure the largest 
amount of oxygen available by atmospheric contact during the opération. Ône 
obvions ob.1ection to this process is the necessity for preliminary straining or 
déposition of the coarser particles of the sewage to prevent clogging the fllter. 
This straining or déposition, as a matter of fact, amounts to nothing more nor 
less than depriving the organisms of the greater proportion of their food sup- 
ply, leaving a mass of fiith which never enters the fllter, and consequently is 
never brolcen up or nitrified, and so constitutes a nuisance in itself. I bave dis- 
covered that the total solid matter in ordinary sewage can be dealt with as 
the actual food supply of the organisms if it is properly conveyed to them. 
Ail that is required for this purposo is to concentrate the sewage in a compara- 
tively smaU space, and to hâve a constant movement occurring. When this is 
done, there is no need for the same amount of oxygen as has hitherto been be- 
lieved to be necessary. It is also an essential part of the process that the 
enzymes of the saprophytie species whieh perform the work should be removed 
as soon as formed from that portion of the fllter bed wherein it is believed 
that the production of micro-organisms is most active. ïhe following, among 
others, are the organisms which it is the especial object of the apparatus to 
cultivate, namely : Bacillus fluorrescens liquefaciens, bacillus subtilis, pro- 
tean forms (particularly the proteus vulgaris), bacillus figurans, etc. Accord- 
ing to my invention, no preliminary straining of the sewage is necessary, the 
apparatus being so arrangea that the bacteria multiply and unceasingly per- 
form their functions; any previous removal of organic matter from ordinary 
sewage being detrimental to their action. My invention comprises also spécial 
means for maintaining them healthy and vigorous. I also provide means for 
the further purification of the effluent obtained from the cultivation filtering 
bed. * * * My invention includes also means for insuring the most favor- 
able condition in the filtering material for the development of the micro- 
151 F.— 17 
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organisms contained in sewage. Sultable inlet, outlet, flushing, and cleaning 
appllances are provided, and my invention includes aiso spécial means of rest- 
ing and aëratlng the filteriug material without interiering with tlie continulty 
of the treatment." 

He then describes his apparatus, and then says : 

"This combinecl concentration and movement provides the conditions favor- 
able to the deveiopment of micro-organisms which increase directly as tlie 
food supply, and coutinually encroach upon the same. Siudge or deposit 
(which mereiy represents that portion of the organie matter which the or- 
ganisms hâve not had time to liquefy), and inorgauic détritus, niay be removed 
from the eoncentrating eompartment, B, when required by simply opening 
the penstock, I, I, and raliing ont or tlusbing. In order to maintain the condi- 
tions most favorable to the process in low température, I combine with the 
above-described apparatus an arrangement of pipes, P, P, as shown in Figs. 
4, 5, and 6, for the circulation of hot water from a boiler, P', whereby the 
flitering material. M, may be maintained vvhen necessai'y or advisable at the 
température most favorable to the growth and action of the micro-organisms. 
* * * By mailing the eoncentrating conduit, B, of less capacity or contract- 
ed as compared with the fliter bed of larger area above it, and furthor by 
arranging the inlet of the crude material to said conduit at the extrême hottom 
thereof, a resuit Is obtained which is vital to the successful cultivation of the 
micro-organisms, as by this the crude material in the contracted conduit, or 
chamber is kept constantly on the move passiug forward and upward without 
any place of permanent deposit, thus preventing the accumulation of stale 
organie and fecal matter which would destroy or retard the action of the 
micro-organisms." 

His claim is : 

"The herein-described niethod of purifying sewage which consists in passing 
the sewage, without previous removal of the solid portions, under a suitablo 
head, flrst through a eoncentrating chamber with contracted outlet openings in 
which the solid portions are retained until so far decomposed by the action 
of the micro-organisms that tliey can pass throush the outlet openings, while 
the life products of the micro-organisms are allowed to pass out with the 
liquid and flner solid particles without delay, and then upward through a fliter 
bed of suitable depth and of greater suiierficial aron than snid coricentratlug 
chamber, whereby the décomposition of the solid matters is substantially com- 
pleted, substantially as described." 

He carries his sewage to the bottom and lower eompartment of 
the tank by means of a pipe and a horizontal chamber located at one 
end of such tank, and there discharges it. Hère the soHd matters are 
not disturbed, and they remain until liquefied by the action of the 
micro-organisms which are hère developed in such sewage. Means 
are proyided for discharging any part not so liquefied or which the 
micro-organisms do not hâve time to liquefy. This is also donc by 
the défendants, as it is found the Saratoga sewage plant does not 
wholly do away with siudge. This chamber or eompartment at the 
bottom of the tank is necessarily air-tight and dark, essential condi- 
tions for the deveiopment and growth and action of the micro-organ- 
isms, whether Moncriefï actually knew the fact or not. This lower 
eompartment, smaller than the one above it, is only separated from it 
by a numerously perforated diaphragm covered with filtrating sub- 
stances, and as fast as the sewage in the lower eompartment becomes 
liquefied by the action of thèse micro-organisms, or anaërobes, it rises 
through thèse numerous perforations and the filtrating materials into 
the upper part or eompartment of the tank, and is thence discharged 
through numerous outlets located ail along the side of the tank. Tlie 
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inventer has, therefore: (1) A nondisturbing inlet for the sewage, 
opening and disposed below the normal water line of the sewage in 
the tank; (2) an air-tight and darkened tank in which the micro- 
organisms are developed and do their work of liqnefying the sewage ; 
(3) a filter bed through which the liquefied sewage must and does 
pass on its way to the outlet extending substantially the whole length 
of the tank; and (4) a nondisturbing outlet. And it is ail donc in a 
flowing current of sewage, as much so as in the patent in suit. He 
not only liquéfies the sewage by the same process of the patent in 
suit, but, by direct connection, and bcfore it passes from the tank, he 
filters it. He does not aërate the liquid. He does not protect the sew- 
age from light and air while the micro-organisms are doing their work 
according to nature's process by the "scum," but he does this by the 
filter bed and iiltered liquefied sewage always standing above it. The 
resuit sought and obtained is the same as in the patent in suit. 

The workshop provided for the bacteria while doing the work of 
liquefying the sewage is somewhat différent. The process, so far 
as developing bacteria and liquefying the sewage is concerned, is 
precisely that of the patent in suit, viz., the liquéfaction of the raw 
sewage secluded in a tank or réceptacle excluding light and air and free 
from ail disturbance, except such as is incidental to the inflow and out- 
flow of sewage, by the natural action of micro-organisms developed 
and grown in the mass of sewage at the bottom of the tank. Scott- 
Moncriefï may not hâve known just why and how this action took 
place, but he knew it did take place, and he knew the resuit, and he 
provided conditions and means, the essential conditions and means, 
for producing the resuit sought. He is presumed to bave known of 
the Mouras discovery that an air-tight tank was essential to the work- 
ings of thèse micro-organisms. He and Mouras, not Cameron, ex- 
ploded the theory that the présence of oxvfren was necessary and asserts 
the contrary. It is qnite true we tind that many contended for the 
présence of oxygen ; but, nevertheless, the discovery liad been niade 
and published to the world that absence of oxygen was the one es- 
sential condition for the effectuai development and working of thèse 
anaërobic bacteria, micro-organisms. It is immaterial that dozens or 
even hundreds of scientific men failed or refused to believe. It is 
also disclosed by the évidence that the so-called septic tank, in ail es- 
sentials, was in use in Urbana, 111. in 1894, and designed for Cham- 
paign, 111., in 1895, and constructed in 1897. I will not take time to go 
into détails or a description of thèse works. 

Cameron's (the patent in suit) conception was to provide an "arti- 
licial method" for "the liquéfaction and purification of sewage"' by the 
action of anaërobic bacteria developed in a pool of the sewage under 
proper conditions. But this, as we bave seen, had been donc before, 
even if we may say that nature's method and means of doing a thing 
become an "artificial method" of doing the same thing when we pro- 
vide a new place, an artificial place, or a place, like a tank, constructed 
by human hands, in which nature by its own instrumentalities is to 
perf orm its own process. The patentée déclares : 

"The invention consists in certain methocls of developing in a flowing current 
of sewiige bïicteria capable of Cissolving the mass of isolid organif miitter con- 



260 151 FEDERAL REPORTEE. 

taîned therein," and (2) "of subseguently utllizlng the so-develpped bacterla 
lu li(iue(yliig the mass o£ organic matter contained In the flowing current" 

If this means what it says, nothing of the kind is donc. The bacteria 
or micro-organisms are not developed in the "flowing current of sew- 
age," and cannot be effectually. They are developed in that part of 
the sewage which is at rest, and which has been brought to a "stand- 
still" secluded in a pool, and which must remain at a "standstill" below 
the flowing current until the bacteria are developed and hâve actually 
hquefied it. Nonagitation, nondisturbance, nonflowage are essential 
to the effectuai development and action of the bacteria. The liquids 
of the sewage that do not require liquéfaction flow along through the 
tank and pass out, but this part does not develop bacteria of the char- 
acter mentioned. Hence the necessity for the deep tank in which the 
more sohd parts of the sewage may remain at rest in a pool, deposited 
at the bottom, outside the "flowing current of sewage," for days, 
while the bacteria develop and work and liquefy this nonmoving mass. 
When Hquefied it returns to the flowing current of sewage, becomes a 
part of it, and passes on. And the bacteria after development do not 
liquefy "the mass of organic matter contained in the flowing current," 
but that part of the organic matter which has left the "flowing cur- 
rent," sunk to the bottom of the pool, and remained at rest for the 
development and action of the bacteria. But, in any event, it is the 
same "flowing current" of the prior art, as in Mouras, where the sew- 
age entered at the inlet, was, except the fluid, deposited at the bottom 
of the tank for the development and action of the micro-organisms, or 
bacteria, and then, when liquified by the opération of natural laws 
or processes, liberated and carried along in the flowing current of 
fluids, and as in Moncrieff and Adeney fully described. Philbrick, 
Waring, Champaign, and Urbana had the same flowing current and 
by-pool. 

Ail this was indicated and pointed out to him in the prior art, with 
which he is presumed to hâve been familiar. The conception was not 
new or novel. I fail to discover any new or novel method of develop- 
ing bacteria, or of allowing or permitting or enabling them after devel- 
opment to do their work of liquefying the sewage. They develop, as 
they always had donc, and always will do, under certain conditions, 
and when developed they liquefy certain materials, as they always had 
done, and as they always will do if not prevented. Pasteur discovered 
the différence between, and gave the names "aérobic" and anaërobic" 
to, certain bacteria or micro-organisms to distinguish those which de^ 
velop and exist in the présence of free oxygen from those which do 
not. Mouras and Moigno and many others knew that an air-tight 
réceptacle did not contain free oxygen, and that therefore aërobes did 
not liquefy the sewage contained in such an air-tight réceptacle or 
tank. As already stated, Mouras and Moigno had discovered and 
published to the world the fact that sludge would not form in such 
a sewage réceptacle or tank having a submerged inlet and outlet. 
Cameron did not, as shown, even discover "the scum." His tank must 
be air-tight in the beginning of nature's process going on therein, but, 
when "the scum" is once formed, it may be opened. Therefore his 
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discovery of the utility of "the scum" is not patentable invention. He 
has dispensed witli nothing. He has added nothing. He lias, we will 
assume, found in nature's process an aid, not to his process, but to 
nature's process, a part of it, and Cameron utilizes it at a later stage, 
in that he may leave his air-tight tank open after the bacteria bave 
been developed and hâve constructed their own roofing. This dis- 
covery, if it be Cameron's, has not enabled him to even modify the 
tanks of the prior art. Clearly the formation of this scum or its use 
is not a part of any patentable process. 

A principle is not patentable. Le Roy et al. v. Tatham, 14 How. 
(U. S.) 156, 14 L. Ed. 367 ; O'Reilly v. Morse, 15 How. (U. S.) 62, 
14 L. Ed. 601 ; Corning v. Burden, 15 How. (U. S.) 252, 267, 14 L. 
Ed. 683. See Risdon L. W. v. Medart, 158 U. S. 68, 77, 78, 15 Sup. 
Ct. 745, 39 L. Ed. 899 ; Boyd v. Cherry (C. C.) 50 Fed. 279. 

It is when the term "process" is used to represent the means or 
method of producing a resuit that it is patentable, and it will include; 
ail methods or means (not nature's) which are not effected by mech- 
anism or mechanical combinations. Corning v. Burden, 15 How. (U. 
S.) 252, 267, 14 L- Ed. 683, approved Risdon L. W. v. Medart, 158 U. 
S. 77, 15 Sup. Ct. 745, 39 L. Ed. 899. We may hâve a valid patent for 
the means or methods of putting principles into opération so as to 
produce useful results, but not for nature's means and methods. Those 
are common property, and cannot be appropriated and monopolized by 
any one. 

It was discovered years ago, before Cameron came into the fitld, 
that sewage, in an air-tight tank, or réceptacle of any kind, having an' 
inlet and an outlet, both submerged therein or opening in the tank below 
the level of the contents, would generate or develop active bacteria, 
or micro-organisms, which, feeding on such sewage and on the newly 
arriving sewage, would so act upon it as to liquefy it permanently, 
leaving no great amount of residue or sludge. It is true that the 
principle was not fully comprehended and understood, but enough 
was known and understood to enable the prior art to construct and 
use their "septic tanks" with a flowing current of sewage secluding 
in the tank under the proper conditions a pool for the development 
and action of the bacteria. This resuit was obtained in the prior art 
by the process of the patent in suit. This development of bacteria 
is a fundamental truth in nature. In patent law it is a principle. It 
is a process of nature, but a principle, and not patentable. But, if 
patentable, Cameron was anticipated. Now, take the means for bring- 
ing this principle into opération, for making it serviceable to man, the 
process of liquefying sewage by anaërobic action. We hâve, with 
Cameron, the air-tight tank or réceptacle with the inlet and outlet 
demanded. The raw sewage flows in and remains at rest, while the 
liquids coming in and those produced by the anaërobic action flow ont. 
Nothing whatever is donc to the sewage after its arrivai. It must be 
left undisturbed. In fact it must not undergo any process whatever 
except the natural one ; that is, let nature take its course. It is like a 
process for fermenting cider or improving whisky. Run it into the 
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barrel or tanic where it will not freeze, and let it alone. But ail this 
had been donc before. Assume that Cameron discovered that thèse 
anaërobes would in an air-tight and dark réceptacle construct a covering 
for themselves by the formation of the scum. His process bas nothing 
to do with that. It is a principle, and not patentable. But he did 
not discover it, as we bave seen. Moigno twice describes it. 

But, it is said he has improved the means, and therefore bas an im- 
proved process. But we hâve seen that his process is old, bis means 
old, except, possibly, in some mechanical détails. In the sewer pipes, 
entirely outside of and away from the tank, he bas put in the old set- 
tling tank or catch-basin of the prior art for stone, iron, bones, etc. 
Outside the tank at the other end he has attached an aêrator or more 
properly aërating means which deals with the liquid after it has left 
the tank, and then he adds to that the filter — ail old devices. Each 
performs its old function in the old way, and each acts independently 
of ail the others and is independent of the tank and the process going 
on there. This is mère aggregation, and not patentable. Atlantic 
Works V. Brady, 107 U. S. 192, 199. 200, 2 Sup. Ct. 225, 27 L. Ed. 438 ; 
Pickering v. McCuUough, 104 U. S. 310, 26 t,. Ed. 749 ; Dodge Cold 
Storage Co. v. N. Y. C. & H. R. R. Co. (C. C.) 139 Fed. 976, affirmed 
by the Circuit Court of Appeals January, 1907, 150 Fed. 738. 

The process described in claims 1, 2, 3, and 4 is nothing more nor 
less than the process of Mouras and of Moncrieff and the ones in use 
at Champaign and Urbana. It should be mentioned that Mouras took 
out a patent in the United States in 1882 for his process. No. 268,120, 
and that he had a device in the tank itself for intercepting bone and 
other hard substances. The same is true of claim 21, for it cannot be 
doubted that the scum existed in ail those cases, and did its work, 
although its office or function in nature's process may not bave been un- 
derstood. The process described had become public property in the 
United States before the patent in suit was applied for. To hold thèse 
claims valid would make an infringer of every one who shall use the 
Mouras tank with its inlets and outlets. Certainly so, should such user 
apply to it the broadened inlets and outlets of the prior art; that is, 
the devices of the prior art used in sewage disposai, etc., prior to 
the Cameron patent. I cannot discover any new "conception" in the 
patentable sensé in the patent in suit. I do not doubt it improves some 
of the mechanical devices at the outlet. I do not doubt that it was a 
"good thing" to connect the aërator to the "septic tank," and then con- 
nect that to the filter, but I do not find patentable invention in so doing. 

Coming to the defendant's sewage disposai plant, we find: (1) a 
large oblong tank constructed of solid masonry made air-tight by a 
roof covered with earth and supported by arches and pillars. It is 
also provided with manholes which may be left open. The sewage 
is brought to this tank or réceptacle in a pipe or conduit extending ail 
along one end, or nearly so, and enters through a main or mains into 
a pipe located on the inside of the tank which extends, in length, nearly 
the width of the tank and is properly supported, by a concrète bracket 
reinforced by railroad iron, some Syi feet below the water-Ievel. This 
discharges the sewage into the tank proper at four points (as shown in 
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blue print drawing). In every essential it îs the means of ingress or 
iiilet of the Walker 1864 patent. It is an improvement on that, doubt- 
]ess, but it is far from the inlet of the patent in suit. As to the out- 
let the description in the engineering record says : 

"The septic effluent is discharged at the opposite end [of the tank] through 
uinety-six 2-inch pipes, in two horizontal rows, also 3% feet ilselow the high- 
water Une, in a narrow <'hamber extending the vvidth of the tank. From this 
chamber it flows over a welr into an outer chamber and thence through an 
aërator to an adjacent dosing tank." 

Thèse 96 pipes are simply holes in the wall in which the pipes are 
inserted. There is no slotted pipe or pipes on the interior. Nor is 
there one on the exterior to aid in the outflow from the tank itself. 
The "narrow chamber" is outside the tank, and is under cover as is 
the outer chamber. There is no current to any central point, and hence 
to disturbance or breaking up of the scum. There is no aération on 
leaving the tank. From the outer chamber the effluent is carried by a 
large pipe some considérable distance to the aërator located at about the 
center of the filtration beds, 20 in number, covering an area of some 
20 acres. Hère "the liquid rises through the central pipe," and then is 
discharged and flows over the "sheet-iron plates of the aërator hung 
in three layers around a central riser pipe." Thence it is carried to the 
filter beds. We do not bave either the inlet or the outlet of the patent 
in suit, nor its aërator. Much more nearly do we hâve the oiitlets of 
the Wigner and ?vleyer patents, found in the prior art before Cameron 
came into the field. Wc do not hâve the same corabination of éléments, 
taken as a whole, found in any one of the "apparatus" claimsof the 
patent. If they, or any one of tliem, bave any validity whatever in view 
of the prior art, they must be very narrowly construed and limited to the 
inlet and outlet and other devices shown therein. As so construed and 
limited, défendants' sewage plant does not infringe any aoparatus daim. 
Complainant cannot claim the "septic tank" broadly, for it is in the 
prior art. He cannot claim the inlet described broadly, for that too 
is in the prior art. Even if he niay claim bis spécifie outlet broadly 
défendant does not infringe, for he does not use it. 

As to the process claims, claim 1 is plainly invalid, anticipated, and 
lc<ig m use prior to the Cameron patent. As to the other process 
claims, while in my opinion invalid as not disclosing patentable in- 
vention in view of the prior art, and because of prior public use, etc., 
.still, if either has any validity, in view of the prior art, it must be nar- 
rowly construed and limited to the exact process pcrformed by the 
means described in the Cameron patent, and as so construed and 
limited défendant does not infringe. The Cameron process, if it 
be a process, consists in constructing a tank in a certain way in which 
to enable a process of nature to be performed, and as he has borrowed 
the tank, the inlet, and, in the main, the outlet from the prior art, 
changing or improving no élément, except it be the outlet apparatus, 
and produces no new resuit, the défendant does not infringe in using 
the old tank and inlet with an outlet entirely diflferent from Cameron 
to produce the same resuit. In fact the inlet, and outlet, and aërator, 
and filter, ail are essentially différent from Cameron. 
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But T prefer to base my décision on the broad ground that tlie daims 
in suit of the Cameron patent, in view of the prier art, are invaHd for 
want of patentable invention. Cameron may hâve carried forward 
discovery in this art, and may hâve improved means; but, as defend- 

. ants' process and apparatus are clearly differentiated, there is no in- 
fringement. Cimiotti Unhairing Co. v. American Fur Refining Co., 
198 U. S. 399, 414, 25 Sup. Ct. 697, 49 L. Ed. 1100 ; Kokomo Fence 

■ Machine Co. v. Kitselman, 189 U. S. 8, 23 Sup. Ct. 521, 47 L. Ed. 
6S9. Mot every improvement in an article or process is invention. 
The imi^rovement must be the product of original conception. Pearce 

. V. Mulford, 102 U. S. 112, 118, 26 L. Ed. 93. Slawson v. Grand St. 
R.. 107 U. S. 649, 2 Sup. Ct. 663, 27 L. Ed. 576; Munson v. N. Y. 
Citv. 124 r. S. 606. 8 Sun. Ct. 622, 31 L. Ed. 586. 

iliere wul be a decree for défendants dismissing the bill, with costs. 



FRTEDBKRGER-AARON MFG. CO. v. CH.\PTN. 

(Circuit Court, E. D. Pennsylvania. February 15, iy07.) 

No. 8. 

Patents— Tnfrtngemtcnt— Design for Lace Tbimmino. 

The Kervvin & McGinley design patent, No. 30,895, for trimming for 
ladies' underwear, held infringed. 

In Equity. Suit for infringement of design patent No. 36,895, for 
trimming for ladies' underwear, granted to Thomas Kerwin and John 
McGinley April 26, 1904. On final hearing. 

Frank S. Busser and George J. Harding, for complainant 
Joseph C. Fraley, for respondent. 

HDLLAND, J. The question involved in this suit is whether the 
design patent No. 36,895, issued April 26, 1904, bas been infringed by 
the trimmings or edgings sold by the défendant, who is a jobber of 
trimmings. 

The subject-matter of the patent in suit is a design for trimming 
or edging for ladies' underwear. Trimming for ladies' underwear 
consists essentially of the body, the selvedge, and the border. The 
body comprises by far the major part of the trimming, being the part 
the purcliî'ser "looks at" in determining similarity or dissimilarity of 
design. To one edge of the "body" of this lace work is attached a 
conventional selvedge. To the other edge is usually attached a conven- 
tional narrow edge or border, which may be more or less varied. It 
' is the body of the lace work alone of the trimming which is set forth 
in the complainant's patent. Neither selvedge nor border is described 
or claimed therein. The body alone is set forth in the letters issued by 
the Patent Office, and consists of parallel rows of waves, each row of 
waves consisting of a number of rows of chain stitches ; the rows being 
separated from one another by a ladder-like form, consisting of two 
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long horizontal lines, with cross-bars at close intervais, one of which 
appears between each row of waves. The outer and inner edge of 
each wave is attached by short latéral threads. 

The défendant has adopted this same gênerai design, differing there- 
from only in that there is a single straight line of stitching separating 
adjacent waves, instead of the ladder-like double lines in the design 
patented. There is an identity of appearance or sameness of effect 
upon the eye, and this resemblance we think is so close that it would 
readily deceive the ordinary observer or purchaser, and this is suffi- 
cient to establish the claim of the complainant that the défendant has 
infringed the design patented. It is very easy to distinguish between 
the tvvo designs when brought together, but they are so near alike in 
appearance that the ordinary observer, giving such attention as a pur- 
chaser usually gives, would undoubtedly be deceived by the resemblance 
of the defendant's design to that of the complainant's. This resem- 
blance is so close as to deceive such an observer and sufficient to induce 
him or her to purchase one, supposing it to be the other, a resuit held 
to be the test of the question of infringement. Gorham Co. v. White, 
81 U. S. 511, 20 L. Ed. 731. 

The complainant's bill is therefore sustaincd, and a perpétuai injunc- 
tion awarded. 



BABCOOK & WILCOX CO. v. NORÏH AMERICAN DREDGING CO. 
(Circuit Court, D. New Jersey. February 7, 1907.) 

1. Patents — Construction of Terms — "Sectionai, Steaje-Boilers." 

In tlie Pratt patent, No. 4.^084, and the Hoxie patent, No. m'> S."i2, both 
for "sectional steam-boilers," that tcrm is used as emhracing ail water- 
tube boilers, and not as limited to a boiler built in sections, eaeli section 
being composed of a group of tubes having front and rear headers com- 
mou only to the tubes of that group. 

2. Same — Infeingement — Sectional Steam-Boilers. 

The Pratt patent. No. 439,684, for a sectional stoain-boiler, claim 5, 
wlieii read In connection with the spécification, Is limited to a boiler in 
which there is a combination of groui)s of large and small tubes op- 
positely inclined, the large tubes being incllned from the front downward- 
ly to the rear, while the upper, or smaller, tubes, are inclined from the 
front upwardly to the rear, the purpose of such opposite inclination being, 
as stated, to "promote the reverse circulation," and such claim is not 
infringed by a boiler In which the tubes are ail upwardly inclined. 

3. Same. 

The IToxie patent, No. 5!).",852, for a sectional steam-boiler, having the 
watcr tubes inclined upwardly from front to rear, and a transversc steam 
and water drum located at the front of the boiler in the space above 
said tubes, largely used for marine purposes, was not anticipated and 
discloses invention. Also held infringed. 

4. Same — Vaeidity — Description of Priok Art. 

If a patentée in his spécification describes In appropriate language a 
real invention and properly sets forth his claim to that invention, he i" 
not to be deprlved of it merely because he has inadvertently erred in h * 
référence to the prier art. 

[Ed. Note. For cases in point, see Ceut Dig. vol. 38, Patents, S 243.] 
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In Equity. On final hearing. 

Gifford & Bull, for complainant. 

Harry Van Ness Phillip, N. A, Acker, and W. F.. Booth, for de- 
fendant. 

L-ANNING, District Judge. The bill charges the défendant witlr 
conjoint infringement of claim 5 of patent Ko. 43;),()84, granted No- 
vember 4, 1890, to N. W. Pratt, and the only claim of patent No. 
595,853, granted December 81, 1897, to W. D'. Hoxie. Each of the 
patents relates to improvements in Steam-boilers and each of them is 
now owned by the complainant. Claim 5 of the Pratt patent is as 
follows : 

"In a sectioual steani-boiler, tlie combiuation of the furnace, the groups of 
niclinecl generating-tubes in vertical suœession. iiavin.!; combustion spaces be- 
tween them, the group or groups adjacent the furnace being comiTOsed of tubes 
of comparatively large diameter located at uniforui distances a'part, tlie suc- 
ceeding group or groups being composed of tubes of eomparatively small dia- 
meter arrangea in sub-groups or elusters, the interveuiiig t^paees of whieh 
are greater than the intervening spaces between the coustituents of the 
elusters." 

The claim of tlie Hoxie patent is as follows r 

"In a sectional steam-boiler of the type described, the conibination with 
the reversed iuelined water-tubea of a trausverse stoani ;ind water ùrum, lo- 
cated at the front of the boiler in the space above said tubes, as shown and 
described." 

It will be observed that each of thèse claims relate to a "sectional 
steam-boiler." The défendant contends that its boiler is nonsectional, 
while the complainant insists that it is sectional. This is the first dis- 
puted point demanding considération. 

The testimony shows very clearly that the dispute ari.ses from the 
fact that the witnesses for the complainant and those for the défend- 
ant do not adopt a common basis for their classification of boilers.. 
The complainant's witnesses consider as sectional (1) any boiler in 
which the water, instead of being confined in one mass in a shell, is 
distributed amongst tubes which hâve a front header and a rear header 
each common to ail the tubes ; and (2) any boiler in which the water, 
instead of being confined in one mass in a shell, is distributed amongst 
tubes composed of separate groups, each group having a front header 
and a rear header common only to the tubes of that group. The de- 
fendant's witnesses insist that a sectional steam-boiler is only such 
an one as is built in sections ; each section being composed of a group 
of tubes which hâve front and rear headers common only to the tubes 
of that group. The defendant's boiler is a water-tube boiler, and 
therefore, according to the complainant's witnesses, is sectional, but 
its front and rear headers are common to ail the tubes, and, for this 
reason, the defendant's witnesses say it is nonsectional. We see, then, 
that the complainant's witnesses denominate as sectional any boiler 
whose water is divided into sections, while the defendant's witnesses 
denominate as sectional anv boiler whose headers are divided into 
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sections. The complainant's classification is based on the treatment 
of the confined water; the defendant's classification is based on the 
mechanical construction of the boiler. There is authority for both 
uses of the term "sectional steam-boiler." The term originated, how- 
ever, in the use which the complainant's witnesses make of it. This 
is admitted by the defendant's expert witness, Mr. William Stuart- 
Smith, who says : 

"Terms once applied to any device possess a great deal of iuertia, and are 
difficult to displaee, even though they become misnomers. When the water- 
tube tj-pe of boiler was flrst introducied, a bundred or more years ago, tbey 
were called 'sectional boilers' to distinguisb tbe uew type, and they remained 
so for many years under that nanie ; but later, when the type became sub- 
divided, it was readily seen that the term was a misnomer and by no means 
described fully the type. Therefore the new name, 'water-tube boiler,' was 
used Instead and bas become of gênerai use, although, as I say, the inertia of 
a term renders the use of the term 'sectional' by many people still common. 
Nevertheless it is uot correct." 

Mr. Stuart-Smith's admission that the complainant's use of the term 
"sectional" is still common is corroborated by other proofs in the case. 
The complainant's two patents were granted in 1890 and ISO?, and 
Prof. Hutton, in his work "The Mechanical Engineer of Power Plants" 
(édition of 1897), says : 

"A sectional boiler is a steam geiicrator in which the plan of a single en- 
veloping shell to contain the water and steam is abandoned, and is replaced by 
that of a number of small generating vesscls so joined together that the steam 
forined in ail of thèse separate units or sections is delivered from a common 
disengagement surface into a common steam space. The sectional principlo 
may be carried in a boiler of large capacity to the extent of subdividing the 
disengagement area, so that the steam from several such areas would be de- 
livered into a common steam drum, from which it shall be withdrawn by the 
steam pipe." 

Quotations from other standard authorities, and from cyclopcedias 
and dictionaries, might be made to show that the use of the term "sec- 
tional steam-boiler," in the sensé in which the complainant's witnesses 
hâve used it, is common in the literature on the subject of steam-boilers. 
The présent duty is to ascertain the sensé in which the term is used 
in the complainant's two patents. 

The Pratt patent is entitled "Sectional Steam-Boiler." The open- 
ing words of the spécification are : 

"Be it known that I, Nat. Wi Pratt, * ♦ * hâve invented certain nevir 
and useful improvements in sectional steam-boilers, of which the foUowing is 
a spécification: ïhe herein described water-tube boiler is especially adapted 
for marine service. The construction of tbe same embodies a supporting struc- 
ture composed as far as possible of the pipes forming the water spaces of 
the boiler." 

I think the term "water-tube boiler" was hère used synonymously 
with "sectional steam-boiler," for thèse reasons : First, because at the 
time the patent was granted such use of the term was common ; second, 
because the term "sectional steam-boiler," used in the title of the 
patent, and the term "sectional steam-boilers," used in the first sentence 
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of the spécification, relate to a class of boilers no less compreliensive 
than the class referred to by the term "water-tube boiler," used in the 
second sentence of the spécification, the defendant's construction being 
one which makes the term "water-tube boiler" more comprehensive 
than the term "sectional steam-boiler" ; and, tliird, because the use of 
the term "water spaces," in the third sentence of the spécification, 
shows that the patentée had in mind sectional divisions of the water, 
and not sectional divisions of the mechanical structure. The mère 
fact that in the subséquent portions of the spécification a sectional- 
headed boiler is described is not sufficient to justify the defendant's 
'conclusion that the sectional steam-boilers referred to in the patent 
include only those boilers that bave sectional headers. 
' The single claim of the Hoxie patent speaks of a combination "in 
a sectional steam-boiler of the type described." Thèse words of the 
claim refer to the type of boiler described in the spécification. That 
type is a water-tube boiler, with reversed inclined tubes and a trans- 
verse steam and water drum located at the front of the boiler in the 
space above the tubes. There is no suggestion in the spécification that 
the headers are sectional or nonsectional. The language is suiîiciently 
broad to include boilers having nonsectional, as well as those having 
sectional, headers. The defendant's counsel argue, however, that the 
drawing annexed to the patent shows headers that are sectional. This 
argument is based solely on the fact that the two headers shown in 
the drawing bave sinuous ends. While it is not probable that a 
header common to ail the tubes would bave a sinuous end, the mère fact 
that the drawing shows such headers will no more justify a restrictive 
construction of the spécification than if the drawing should show two 
headers whose ends were straight. If, because the drawing shows two 
headers with sinuoits ends, the spécification must be held to describe 
only a boiler with sectional headers, then if, for the présent drawing, 
there be substituted one showing two headers with straight ends, the 
spécification should be held to describe only a boiler with nonsectional 
headers. The plain language of the spécification, sufficiently broad to 
describe both classes of boilers, cannot be thus restricted, and be held 
.to be descriptive of a sectional steam-boiler or a nonsectional steam- 
boiler, according as the annexed drawing may show headers with sin- 
uous or with straight ends. The spécification describes a "water-tube 
boiler." Such a boiler is commonly known as a "sectional steam- 
boiler," and since there is nothing in the spécification to indicate that 
the headers are necessarily sectional I think the words "sectional steam- 
boiler of the type described," used in the claim, refer to a water-tube 
boiler, having sectional or nonsectional headers, whose parts are ar- 
ranged in the manner described in the spécification. 

The next disputed point relates to the alleged infringement of the 
Pratt patent. The water tubes of the defendant's boiler are ail inclined 
from the front upwardly to the rear of the boiler. In the Pratt patent 
the lower tubes are inclined from the front downwardly to the rear, 
and the upper tubes from the front upwardly to the rear, as shown in 
figure 2 of the drawings for a double boiler annexed to the patent, which 
is as follows : 
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The spécification says : 

"Tlie headers are serpentine in form, connectina; the water-tnbes 25 In single 
vertical séries in stagsered succession, or Connecting the water tubes 26 in 
single vertical séries of sub-groups or clusters in a similar staggered relation." 

This means that a certain number of the lower tubes 25 (net number- 
ed in the above figure, but being the tubes inclined from the front down- 
wardly to the rear) are connected with a section of the front header, 
and with a corresponding section of the rear header, in such a manner 
that the tubes thus connected are arranged over one another (that is, in 
single vertical séries), in a zigzag or staggered course, and that a cer- 
tain number of the subgroups of the upper tubes 26 (not numbered in 
the above figure, but being the tubes inclined from the front upwardly 
to the rear) are connected with a section of the front header. and 
with a corresponding section of the rear header, in such manner 
that the subgroups thus connected are arranged over one another 
(that is, in single vertical séries), in a zigzag or staggered course. 
It will be observed that the lower tubes 25 and the upper tubes 26 
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are opposîtely inclined, and the spécification says that "tlie opposite 
inclinations of the successive groups of tubes promote the reverse cir- 
culation." This statement, it seems to me, makes it reasonably clear 
that "'the groups of inclined generating tubes in vertical succession," 
mentioned in claim 5, mean the oppositely inclined tubes 25 and 26, and 
not the inclined tubes 26 alone. There is nothing in the spécification 
or drawings intimating a purpose to use in a boiler a group or bank of 
tubes inclined only as the tubes 26 are inclined. The claim of a 
patent must be read in connection with its spécification. When the 
whole of claim 5 is read, it is found to relate to the larger tubes ad- 
jacent to the furnace and also to subgroups of small tubes, which latter 
the spécification shows are above the larger tubes, and oppositely in- 
cliried to the larger tubes for the purpose of promoting reverse cir- 
culation. Claim 5 is for a combination. It is utterly impossible to 
understand it without référence to the spécification. That référence, 
I think, shows that the larger and the smaller tubes shall be oppositely 
inclined, notwithstanding no such statement is expressly made in the 
claim. As ail the tubes in the defendant's boiler are inclined in one 
direction, the défendant does not use the combination described in 
claim 5 of the Pratt patent, and consequently, does not infringe it. 

The Hoxie patent présents a very différent question. The only draw- 
ing annexed to it is shown on opposite page. 

The spécification and claim are not long and are quoted in full, with 
numerals inserted at the beginning of each sentence for the purpose 
of convenient référence : 

"Be it known that I, William D. Hoxie, a citizen of the United States, re- 
siding at Brooklyn, in the county of Kings and state of New York, hâve iu- 
vented a new and usefnl improvement in steam boilers, of which the followlng 
is a specifleation. [1] Heretofore in this type of boiler the inclined water-tubes 
were set at an acute angle with the vertical face or front of the boiler — in 
other words, were pitched downwardl.y from the front to the rear — the com- 
bustion-space M-ithin the furnace being highest at the front and lowest at the 
rear portion. [2] This arrangement of the inclined water-tubes also left a 
vacant vertical space above the rear end of the tubes. [31 The présent in- 
vention consists in reversing the inclination of the water-tubes — that is, di- 
recting them upwardly from the front to the rear at an obtuse angle with the 
vertical face or front of the boiler — thus increasing the capacity of the conj- 
bustion-chamber of the furnace at its rear part and transferring the vacant 
space above the tubes from the rear to the front of the boiler, and locatiiig 
the steam and water drum at the front within this space, whereby it and its 
attachments are rendered more accessible and couvenient for use and the 
whole structure made more compact [4] Another great advantage in this 
reverse arrangement of the water-tubes is that they pltch downward toward 
the front of the boiler, which enables them and their spaees to be readily 
cleaned, removed, or repaired from directly within the fire-roora. [51 In the 
accompanying drawing a side élévation, partly in section, of a boiler is shown 
embodying the Improved arrangement, A. A, representing the vertical headers : 
B, the intermediate inclined water-tubes; C. the furnace with its door. C, 
and D the steam and water drum with its water-gage, d, thèse parts constitut- 
ing the main essential éléments in the structure, that are only necessary to 
refer to herein as explanatory of the appended claim. rf>l By the construction 
and relative arraneement of the parts above ennmerated and illustrated in 
the drawing it will be obsen'ed that the combustion-chamher of the furnace 
is enlareed at its rear portion, which allows the sases to expand and give out 
their full heating effect as they pass to the inclined water-tubes which form 
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tlie principal generating feature of tlie boiler, tlie gases being directed through 
and around the same by the use of well-known balfleplates and by the also 
well-knowQ staggered arrangement of the tubes with respect to each other 
or to each vertical séries. [7] The reverse inclination of the water-tubes Is 
also of great practical importance with référence to placing, removing, or clean- 
ing the same. [8] The ends adjacent to the fire-room are brought down with- 
in more convenient reach for handllng, and In cleaning the natural tend- 
ency of the dirt Is to gravitate toward the cleaner. [9] By thls arrangement 
the steam and water drum D is located on the extrême front of the boiler. 
v^hich renders it more accessible for inspection, setting up, or repairs, and 
its usual appendages, like the water and pressure gages, gage-cocks, etc., are 
brought withln the nearest possible association with the attendant. [10] This 
new type of boiler is cspecially adapted for marine uses wherein a séries of 
boilers are employed and which are frequently located upon opposite sides 
withln the hull of the vessel, the fire-room being located intermediate of the 
same. [11] Having now described my invention sufflcient In détail as ex- 



272 151 FEDERAL REPORTER. 

planatory ot the data, I wish It to be understood that I désire to secure by 
Letters Patent the broad combinatlon of parts as set forth In the following 
claim: [12] In a seetional steam-boiler of the type deseribed, the combinatlon 
with the reversed inclined water-tubes of a transverse steam and water drum, 
located at the front of the boiler in the space above said tubes, as shown and 
deseribed." 

The most obvions différence between the Hoxie boiler and the de- 
fendant's boiler is in the fact that the Hoxie boiler, as heretofore con- 
structed, has had seetional headers, while the headers of the defend- 
ant's boiler are nonsectional. The conclusion has already been ex- 
pressed, however, that the Hoxie patent is broad enoiiph to include 
boilers with nonsectional headers. This différence, therefore, does not 
enable the défendant to escape an adjudication of infringement. But 
the defendant's counsel contend that the Hoxie patent is void because 
of alleged anticipations by other patents. This défense, in my opinion, 
is not supported by the proofs. The Dickerson reissued patent. No. 
1,993, granted in 1865, has a drum,- as the defendant's expert, Mr. 
Stuart-Smith, admits, that covers the whole top of the boiler. It is 
therefore much higher than the Hoxie boiler, and probably could not 
be placed in a modem war vessel below its protected deck; and the 
testimony of Admirai Melville and Commodore Isherwood, which is 
not contradicted, shows that when tested in two naval vessels shortly 
after the Civil War it proved to be a complète failure. The Pratt 
patent. No. 439,684, of November 4, 1890, one of the two patents now 
in suit, while it has tubes inclined upwardly from the front to the 
rear, has other tubes inclined downwardlv from the front to the rear. 
It has also a longitudinal drum. The Pratt patent. No. 428,633, of 
May 27, 1890, and the Pressard patent, No. 432,075, of July 15, 1890, 
hâve tubes inclined upwardly from the front to the rear, but each of 
them has a longitudinal drum. The remaining patents cited as antic- 
ipations hâve tubes inclined downwardly from front to rear. In none 
of thèse patents is there "the combinatlon with the reversed inclined 
water-tubes [that is, with tubes inclined upwardly from front to rear] 
of a transverse steam and water drum located at the front of the boiler 
in the space above said tubes." 

It is further argued that Hoxie's use of tubes inclined upwardly 
from the front to the rear was old, and that the transfer of the steam 
and water drum from its transverse position at the rear of the boiler, 
or from its longitudinal position, to a transverse position at the front 
of the boiler, involved no inventive genius. It must be admitted that 
Hoxie's statement in clause 1 of the spécification — that "heretofore 
in this type of boiler the inclined water-tubes were set at an acute angle 
with the vertical face or front of the boiler, in other words were 
pitched downwardly from the front to the rear" — was not accurate. 
Dickerson's reissued patent. No. 1.993. Pratt's patent. No. 428,632, 
Pressard's patent. No. 432,075, and Pratt's patent. No. 439,684, ali 
above referred to and ail issued before the Hoxie patent, had re- 
versed water-tubes. But I find no diiîiculty with this inaccurate 
statement of the prior art. If a patentée in his spécification describes 
in appropriate language a real invention, and properly sets forth his 
claim to that invention, he is not to be deprived of it merely because 
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he has inadvertently erred in his référence to the prior art. The per- 
tinent question is : Is the thing he describes and claims an invention ? 
The argument of the defendant's counsel is based on the assumption 
that the Hoxie patent must stand or fall "solely on the upward inclina- 
tion of the generating tubes from front to rear." But the invention, as 
described by the patentée in clause 3 of the spécification, is not so nar- 
rovi?. He there says that his invention consists in reversing the inclina- 
tion of the water-tubes, and in locating the steam and water drum at 
the front of the boiler in the vacant space above the tubes. Thèse two 
things constitute his alleged invention, and they, in combination, are 
what he sets forth in his claim. Simple, very simple, the combination 
seems to be. But, so far as the record discloses, nothing like it was ever 
before devised. Some of the advantages of the Hoxie boilers are men- 
tioned in the spécification. Others are mentioned by the complainant's 
witnesses. The Hoxie patent seems almost to bave revolutionized the 
art of constructing boilers for marine uses. Since 1897 Hoxie boilers 
hâve been installed in vessels of the United States Navy, aggregating 
497,946 horse power, and in vessels of the navy of Great Britain, ag- 
gregating 291,830 horse power. In the vessels of ail countries the 
Hoxie boilers ordered or installed now aggregate nearly 1,000,000 
horse power. The Hoxie boiler combines compactness with safety, 
efficiency, durability, and great convenience in cleaning and repairing. 
It was introduced in the navy of the United States by Admirai MelviUe, 
while he was Engineer in Chief of the Navy, after examination of many 
other types of boilers offered to the Navy Department, and v/as selected 
by him because iie deemed it "the best boiler of the class to be installed 
in the ships of the Navy of the United States." He déclares that it has 
given "perfect satisfaction so far as the work of man can go," and that 
Hoxie was the first to solve the efforts of a hundred years to construct 
a iight, safe, and economical marine boiler. Previous ta 1897 the type 
of boiler principally used in the larger, vessels of the United States 
Navy was the fire-tube boiler. Between 1891 and 1897 a controversv 
had been carried on in engineering periodicals concerning the relative 
merits for marine uses of fire-tube boilers and water-tube boilers. This 
controversy became known as the "Battle of the Boilers." Thèse facts 
show how strenuous were the efforts before the date of the Hoxie 
patent to invent an improved type of marine boiler. In that battle 
H!oxie was the victor. The simplicity of the invention may cause sur- 
prise that the battle was so long a one. But the fact that there was 
such a battle is conclusive proof that the combination described in the 
Hoxie patent was not obvions. In Eoom Co. v. Higgins, 105 U. S. 
580, 26 L. Ed. 1177, Mr. Justice Bradley, in considering the fifth claim 
of the Webster patent, then in suit, said : 

"It is further argued, bowever, that, supposing the devices to be sufEciently 
described. they do not show any invention, and tbat the combination set forth 
in the flfth claim is a mère aggregation of old devices, already well Ijnown, 
and therefore it is not patentable. This argument would be sound if the 
combination claimed by Webster was an obvions one for attaining the ad- 
vantages proposed — one which would occur to any mechanic skilled in the 
art. But it is plain from the évidence, and from the very fact that it was not 
sooner adopted and used, that it did not for years occur in this Iight to even 
151 F.— 18 
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the most slvillful persons. It mny hâve been under tbelr very eyes, they 
may almost be said to hâve stumbled over it; but they certainly failed to see 
it, to estima te its value, and to bring it into notice." 

This oft-quoted language is peculiarly applicable to the invention de- 
scribed and claimed in the Hoxie patent. That it discloses invention 
seems to me clear. The defendant's boiler unquestionably embodies 
the combination set forth in the claim of the Hoxie patent. The de- 
fendant's expert witness expressly adniits it. 

The resuit is that there must be a decree that the défendant is an 
infringer of the Hoxie patent, but not of the Pratt patent. The com- 
plainant is entitled to costs. 



In re STARIN. 

THE CURRY. 

(District Court, E. D. New York. .Tune 1, lOOG.) 

SlIIPPING— ISJURY DP PaSSENGER— LlABILITY OF VESSED. 

Conflicting évidence considered, iind heUl insufficient to sustnin the bur- 
den resting upon a passenger to prove, in a proceeding for limitation of 
liability, that the injury for which she claimed damages, and which re- 
sulted from her falling while passing over the gangplank of petitioner's 
barge, was due to the wet and unfit condition of such gangplank. 

In Admiralty. Proceeding for limitation of liability. The pétition 
showed that the petitioner, John H. Starin, was sole owner of the barge 
Curry, and that an action at law had been commenced against him in 
a State court by Mrs. Griffin to recover for an injury received by her 
while a passenger on said barge. 

Avery F. Cushman and James D. Dewell, Jr., for petitioner. 
Maurice Marks, for claimant. 

THOMAS, District Judge. Mrs. Griffin, a passenger, allèges that 
by reason of its wet condition she slipped and fell on the gangplank 
of the barge Curry as she was passing over the same to go ashore, 
whereby she was injured. The Curry was on the port side, and the 
barge Sumner on the starboard side, of the steamer Starin, and in this 
conjunction carried Sunday School excursionists from Jersey City to 
Orchard Beach, L. I., when the accident occurred. The passengers, 
some 2,500 to 3,000, went aboard and were discharged over the Cur- 
ry's plank, and several hundred had passed over the plank at Orchard 
Beach, when Mrs. Griffin, descending the plank, fell. The plank was 
about 15 or 16 feet in length, 4 feet wide, and had a handrail on each 
side and cleats along its fioor. 

Beside the claimant, there is évidence that one other person slipped 
or fell on the plank, but was not injured. The claimant herself testi- 
fied, and called also as witnesses Mr. and Mrs. Joyce, who were rela- 
tions by marriage of Mrs. Griffin, and who at the time of the accident 
were a few feet behind her ; Mrs. Kennedy, who said that she herself 
fell on her back while passing over the plank ahead of Mrs. Griffin; 
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Mr. Kennedy, who was at the head of the gangplank when the accident 
happened; and McGowan, one of the committee for the excursion, 
who was at the doclc end of the plank, and, as he says, saw Mrs. Griffin 
fall. Mr. and Mrs. Kennedy were acquaintances of Mrs. Griffin. 
Thèse witnesses ail testify to the condition of the plank, Mrs. Griffin 
that it was wet, Mr. Joyce that it was filthy with slush and wet, Mrs. 
Joyce that it was wet and dirty and slippery, Mr. Kennedy that it 
was pretty wet and slippery, Mrs. Kennedy that it was wet and slip- 
pery, and Mr. McGowan that he had to take care to keep from slipping, 
that it was as wet as if a hose had played on it, and that it was ail wet. 
Moreover, the claimant seeks to account for this condition. Joyce 
says that he saw planks lying by the gangway with big cakes of ice 
on them, and seeks to identify such planks as the gangplank used ; 
that when he came back from the grove there was sawdust on the plank. 
Mr. Kennedy says that he also saw sawdust on the plank when he came 
back. The witnesses for the claimant had such interest in the litiga- 
tion as came from the immédiate relation of Mrs. Griffin to it, from the 
relationship of Joyce, husband and wife, the acquaintanceship of Mr. 
and Mrs. Kennedy, and the relation of ^McGowan to the excursion. 

Opposed to thèse are four witnesses called by the petitioner: Arena, 
the captain of the Starin ; Kiley, the mate of the Starin ; Burrows, the 
captain of the Sumner; and Albertson, the deckhand on the Curry. 
No one of thèse is now in the employ of the petitioner. The attempt of 
the claimant to show that the gangplank was used as a place for stor- 
ing large cakes of ice, which caused its alleged wet condition, not only 
fails, but throws suspicion upon the accuracy or good faith of the 
claimant's évidence in that regard ; for the évidence shows that the 
gangplank, when not in use, was stored about amidships, where there 
was no apparent opportunity for it to get wet, and far removed from 
the bar and the location of the ice that was used in connection with 
the bar. Thèse four men made good witnesses, and it détériorâtes 
nothing from the witnesses for the claimant to say that in honesty of 
demeanor, manner of giving évidence, and clearness of statement they 
were quite equal to the witnesses for the claimant. They had such 
interest as would linger after their former employment, and from the 
fact that the duty to see that the passengers had proper opportunity 
to go ashore was observéd, the breach of which would reflect on them- 
selves. Perhaps, of ail the witnesses sworn in this case, Albertson, 
in demeanor, clearness of statement, opportunity to see the accident 
and the condition of the platform, intelligence, and appearance of 
sincerity, carries the most weight. 

The claimant stands in the position of a libelant, with the burden 
of proof upon her, and, ail in ail, the évidence she ofifers does not 
preponderate against that ofifered by the petitioner in such a way as 
to carry the conviction that the gangplank was in the unfit condition 
chargea. Therefore the claim is disallowed, and the petitioner may 
limit its liability. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. LANB et al. 
(Circuit Court, E. D. Georgia, S. D. February 4, 1907.) 

1. Courts— Fedekal Courts— Rules or Décision. 

Ga. Civ. Code 1805, §§ 2114, 2116, provide tliat insurance on life is a 
coutract by wliicli tbe Insurer for a stipulated sum engages to pay a cer- 
tain amount of mouey if anotber (lies witbin tlie time limited by tbe 
policy, and tbat tbe life may be tliat of tbe Insured, or of auother in 
wbose continuance the insured bas an interost, etc., and tbat tbe in- 
sured may direct the money to be pnid to bis personal représentatives, 
his widow. Lis children, or bis assignée, and upon such direction, as- 
sented to by the insurer, no otlier person can defeat the same, etc. Hdd, 
tbat suçb provisions were merely declaratory of tlie gênerai law, and 
hence the fédéral courts sitting iii Georgia were not bound by a con- 
struction of such sections by the liigliest court of the state not in ac- 
cord witb the views of such fédéral courts. 

IP^d. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 950- 
957. 

State laws as rules of décision in fédéral courts, see note to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A, 553.] 

2. Same. 

A ruling wbieh intorprets the words "to be paid to an assignée" to im- 
port tbat sucli assignée need not bave an insurable interest is not con- 
struction, but is judicial amendment. 

3. Insurance— Life Insubanoe—As,signment— Insurable Interest. 

An assignment of a life Insurance policy to a third person not a rela- 
tive or créditer, and having no insurable interest in the life of tbe In- 
sured, is invalid. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
160, 167.] 

4. Same- GooD Faith. 

Evidence of inspection as to good faith and integrity of transfer dis- 
cussed. 

5. Interpueader— CouNSEL Fées. 

Where the proceeds of a life Insurance policy, amounting to $40,13.^.89, 
wei'e claimed by the insured's executors and also by an alleged assignes, 
and tbe Insurance company successfuli.y flîed a bill of interpleader, in 
vrhlch it was deterinined tbat tbe proceeds belonged to tbe executors, 
subject to a déduction for amounts paid by the assignée, tbe attorney for 
the insurance company may be allowed a fee of !i!1.000 for his services. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 29, Interpleader, § 
70.] 

Bill of Interpleader. 

A. R. Lawton, for complaînant. 

Robert M. Hitch and Remer L,. Denmark, for executors. 

Garrard & Meldrim, for Max Alexander. 

SPEER, District Judge. The Mutual Life Insurance Company of 
New York filed a bill of interpleader, with the averments followlnef. 
On the 5th of August, 1899, it issued a policy of insurance on the life 
of the late John R. Young, then of Savannah, Ga. The policy was made 
payable to his executors, administrators, or assigns. The contract was 
what is known as a "20-payment, deferred dividend life policy," with the 
cash surrender, loan, and extended insurance provisions usual in such 
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policies. Its face value was $50,000, and the annual premium $2,243. 
On the 9th day of September, 1902, Young borrowed from the company 
the sum of $4,000, and pledged the pohcy as security therefor. Young 
died on November 19, 1905. Previously to his death, namely, on the 
30th of April, 1903, there was filed with the complainant what pur- 
ported to be an assignment of the poUcy from Young to one Max 
Alexander. Shortly after Young's death Max Alexander, claiming to 
be assignée, filed proofs of death, claiming the entire amount payable 
on the policy. This was $46,133.89. 
The assignment is as follows : 

"For one dollar, to me in hand paid, and for other valuable considérations 
(the receipt of wliich is liereby aeknowledged) I hereby assigu, trauster, and 
set over to Max Alexander, whose P. O. address is Savannah, Ga., ail my 
right, title and interest in this policy No. 983258, issued by the Mutual Life 
Insurance Company of New York, and for the considérations above expressed. 
I do also for myself, my executors and administrators, guaranty the validity 
and sufiicienc5' of the foregoing assignment to the above iiiinuxl assignée, his 
executors, administrators, and assigns, and their title to the said policy wlll 
forever warrant and défend. 

"Bated in Savannah, Ga., this 30th day of April, 1003. 

"[Signed] John E,. Young. 

'In the présence of 

"[Signed] M. Ilyams, Jr." 

Young died testate. By his will Mills B. Lane, J. W. Mott, and D. C. 
Ashley were appointed executors. The bill recites that thèse executors 
hâve notified the complainant that the assignment by their testator to 
Max Alexander is invalid. They claim the entire proceeds of the policy. 
Alexander also notified complainant that, if it paid the proceeds of the 
policy to the executors, he will hold it liable therefor. The assignment 
of the policy does not disclose the considération for the transfer. Pro- 
testing that it is not in collusion with either party, averring its willing- 
ness to pay the proceeds to the persons entitled, and being advised that 
it cannot with safety pay the same to either, the complainant brings 
its bill against the executors of Young and against Alexander, and in- 
sists that they ought to interplead, in order that the court may déter- 
mine, and the complainant know, to whom the proceeds of the policv 
should be paid. There are the usual prayers for process, and the fur- 
ther prayer that the complainant may be permitted to deposit the fund in 
court, and that upon such deposit the défendants may be enjoined from 
further molesting it about the matter in question. The deposit has 
been made, and order passed directing the controverting défendants to 
interplead, and the complainant in the usual way has been discharged 
and acquitted of ail responsibility and liability to either of the partie.; 
défendant to the bill. The answers of the défendants are voluminous, 
but it does not appear that a récital of the varions clauses thereof is es- 
sential to an understanding of the controversy. It is proper, however, 
to State that the executors admit that Alexander may equitably recover 
such sums as he may hâve paid ont for or on account of the policy, with 
interest for the same, but they deny his right to the surplus, on the 
ground that since he had no insurable interest in the life of the testator 
the assignment is therefore null and void, as a spéculation upon human 
life, and contrary to public policy. The assignée was neither related by 
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blood or marriage to the deceased, nor was he a partner, creditor, or 
otherwise financially interested with him in any pecuniary enterprise. 
The questions presented are thèse : Did Alexander's lack of insurable 
interest in the Hfe of Young ipso facto constitute such a wager upon 
that Hfe, as to be void as against pubHc policy, or, if not in légal con- 
templation inherently void, do the facts in évidence, attending the as- 
signment, oblige the court to déclare it a violation of the established 
rules regarding wagering contracts on human life? Max Alexander 
insists that no insurable interest in him was necessary. He contends 
that it was not required by the statutes of this state as construed by its 
highest tribunal. The assignée, in support of this contention, relies 
upon sections 2114 and 3116 of the Civil Code of Georgia of 1895. 
Thèse provisions of the local statutory law are as follows : 

"An insurance upon life is a contract, by wliich the insurer for a stipulated 
sum, engages to pay a certain amount of money if another dies witJiin ttie 
time limited by tbe policy. The life niay be that of the assured, or of another 
in whose continuante the assured has an interest." 

"The assured may direct the money to be paid to his Personal représen- 
tatives, or to his widow, or to his children, or to his assignée, and upon such 
direction, given and assented to by the insurer, no other person can defeat 
the same. But the assignment is good without such asseut" 

It appears that thèse provisions of the state law were writtèn by the 
first codifier, the late T. R. R. Cobb, whose profound and varied ac- 
complishments hâve left an indelible impression upon the jurisprudence 
of the state. By a spécial statute, the state, in the codification of its 
laws adopted the first Code as an entirety. The same method has been 
followed with subséquent éditions. The Code prepared by Mr. Cobb 
was adopted by act of the General Assembly, assented to December 19, 

1860. It did not take efFect until the Ist of January, 1862. The facts 
foUowing may be of interest : On the 9th of December, 1858, provision 
was made by the General Assembly of the state for the élection of 
three commissioners to prépare for the people of Georgia a Code, 
which should as near as possible express in a condensed form the laws 
of Georgia, whether derived "from the common law, the Constitutions 
and statutes of the state, the décisions of the Suprême Court, or the 
statutes of England of force in this state." David Irwin, Herschel V. 
Johnson, and Iverson L,. Harris were elected commissioners under the 
provisions of this act. The last two named, declining the position, 
his excellency, Gov. Brown, supplied the vacancies by the appointment 
of Thomas R. R. Cobb and Richard H. Clark. On the 18th of March, 

1861, a convention of the people then in session resolved that in the 
publication of the Code it should be made to conform to the govern- 
ment of the Confederate States, instead of the government of the United 
States, and also that the Constitution of the Confederate States should 
^e itiblished as a part of the Code. We are also informed that: 

"It is but an act of justice to the publisher to state that the typographical 
errors which appear in the boolî are mainly attributable to the fréquent change 
01 printers during the progress of its publication, resulting from the excited 
and unsettled state of our national alïairs. No less than eleven printers, who 
were at one time or another engagea in the printing of the Code, are now in 
the service of tbe Confederate States." 
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riiese facts are gatliered from the préface of perhaps the first volume 
of the first édition of this ancient Code, which was issued in 1861 from 
the press of the Crusader Book & Job Office, conducted by John H. 
Seales, of Atlanta, Ga. It is the volume once owned and annotated in 
his own handwriting by the illtistratious Chief Justice Lumpkin, and was 
doubtless presented to him by his spn-in-law, the famous codifier. It 
was purchased by the writer, when a very young man, at the sale after 
his death of the library of E. P. Lumpkin, one of the sons of Georgia's 
first chief justice. The report of the committee of the Législature 
which recommended the act of adoption in this stormy epoch of légal 
évolution seems pertinent to the présent inquiry. It is printed in the 
préface of this historié volume. "If the Code now presented," reads 
the report, "werea new System of jurisprudence, or had the commis- 
sioners attempted to graft upon our System any new features extracted 
from others, and unharmonious with our own, or even if altérations in 
a well-defined public policy had been attempted, your committee would 
hâve paused, hesitated to recommend the mode of adoption suggested, 
without at least calling the spécial attention of the Législature to each 
of the new and essential changes. Rut at an early date of our revision 
and examination, the codifiers announced the leading principle, by 
which they had attempted to guide their laborers, and your committee 
report the same prominent in ail the amendments and changes made at 
their suggestion. This principle was, to admit no change or altération 
in any well-defined rule of law, which had received législative sanction, 
or judicial exposition, and to add no principle or policy which had re- 
ceived the condemnation of the former, or was antagonistic to the set- 
tled décisions of the latter." The provisions of the Code now of force 
dififer in no respect from those of the first Code, except in this sentence : 

"The life inay be tliat of tbe assured, or of another (even if a slave) in wliose 
coiitiniianee tlie assured bas an interest." 

The language of the section relied upon by MaxAlexander is iden- 
tical with that of the first Code, and, as we hâve seen, that "no altéra- 
tions in a well-defined public policy" "no change or altération in any 
well-defined rule of law which had received législative sanction, or 
judicial exposition" "would bave been approved" by the committee, 
upon whose report the Code as it stands to-day was adopted, the sec- 
ond provision stands in totidem verbis written in the original codifica- 
tion. 

We hâve, therefore, but to consider the gênerai principles of law and 
public policy on this topic as they were understood at the time of the 
adoption of the Code and since then to discover that Georgia bas at no 
time attempted by législation to adopt a policy at variance with those 
principles as they relate to Insurance policies where no insurable inter- 
est is concerned. There is no room for construction or interprétation in 
the clear and unambiguous language of the great lawyers who framed 
thèse provisions. "The life may be that of the assured, or of another in 
whose continuance the assured bas an interest." This is no departure 
from gênerai law. Equally in harmony with that law are the unequivo- 
cal provisions "that the assured may direct the money to be paid to his 
Personal représentative, or to his widow, or to his children, or to his 
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assignée, and upon such direction given and assented to by the însurer 
nô other person can defeat the same, but the assignment is good with- 
out such assent." It is impossible upon any principle of construction to 
hold, because payment may be directed to an assignée, that this avoids 
a settled principle, at least in the courts of the United States, that the 
assignée himself must be qualified to receive payment. To argue that 
thèse lucid words of the statute import that payment may be made to 
any assignée whatever would make valid every assignment to pay a 
gambling debt, an assignment by a wife of a policy on her life to pay 
the debt of her husband, or an assignment for any other considération, 
however openly and palpably it might violate the settled principles of 
the gênerai law. What warrant, then, is there for a construction which 
is to Write into the statute a provision of which there is not the slightest 
évidence of législative intention? The whole argument for the alleged 
assignée is that because, forsooth, the statute authorizes payment to an 
assignée — an authorization which every other statute of every other 
State, and every judicial décision, approves — it must also mean that pay- 
ment may be made to an assignée who has no insurable interest, when 
such payment is held plainly inimical to the gênerai law and to public 
policy. It seems, then, that since the statutory law of the state is mere- 
ly silent on this topic, unless there are other cogent considérations ad- 
vanced in behalf of Max Alexander, the gênerai law which makes an in- 
surable interest in the assignée essential to the validity of the assign- 
ment must control our action hère. 

It is, however, urged that the United States courts must surrender 
the right to make an independent judgment upon this subject, for the 
reason, as insisted, that the suprême appellate court of the state, constru- 
ing the statute, hâve held that in Georgia an insurable interest is not 
necessary to such assignments. Were it apparent that the Suprême 
Court of the state had construed and not amended the statute, it is not 
clear tliat upon this question a national court would be bound by such 
construction. It is true that there is some conflict of authority upon this 
subject, but the true rule is believed to be expressed in Hartford Fire 
Insurance Co. v. Chicago, etc., R. R. Co., 175 U. S. 100, 20 Sup. Ct. 
37, 44 L. Ed. 84, in the language following: 

"Qiit'stions of public policy, as affecting the liabillty for acts done, or upon 
coritrjicts matle and to be performed vvithin one of the states of the Union — 
when not controlled by the Constitution, laws, or treatles of the United States, 
or l>y the principles of the commercial or mercantile law, or of gênerai juris- 
jiniileiue of national or universal application — are governed by the law of the 
stiite as expressed In Its own Constitution and statutes, or declared by its 
highest court." 

See, also, Rev. St. § 721 [U. S. Comp. St. 1901, p. 581] ; 4 Fed. 
St. Ann. p, 534, and authorities cited ; Carpenter v. Providence Wash- 
ington Insurance Co., 16 Pet. 495, 10 L,. Ed. 1044 ; Watson v. Tarpley, 
18 How. 517, 15 h. Ed. 509; U. S. v. Muscatine, 75 U. S. 575, 19 L. 
Ed. 490; Manhattan Life Insurance Co. v. Hennessy, 99 Fed. 64, 39 C. 
C. A. 625. We inquire, then, is a controversy like this, relating to a 
contract of Insurance, within the scope of the commercial or mercan- 
tile law, or gênerai Jurisprudence of national or universal applica- 
tion? Upon this we hâve the high authority of the Suprême Court 
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of the United States announced in Carpenter v. Providence Washington 
Insurance Co., supra, and the opinion as rendered by Mr. Justice Story. 
"The questions under our considération," said that great jurist, "are 
questions of gênerai commercial law, and dépend upon the construc- 
tion of a contract of Insurance, which is by no means local in its 
character, or regulated by any local policy or custom. Whatever re- 
spect, therefore, the décisions of state tribunals may hâve on.such a 
subject, and they certainly are entitled to great respect, they cannot 
conclude the judgment of this court. On the contrary, we are bound 
to interpret this instrument according to our own opinion of its in- 
tent and objects, aided by ail the lights which can be obtained from 
ail external sources whatsoever ; and, if the resuit to which we hâve 
arrived differs from that of thèse learned state courts, we may re- 
gret it, but it cannot be permitted to alter our judgment." And 39 
years later, in Oates v. National Bank, 100 U. S. 216, 25 L. Ed. 580, Mr. 
Justice Harlan, for the Court, declared : 

"While the fédéral courts must regard the Inws of the several states and 
their coiistrnttion hy the state courts (oxcept wheu tlie Constitution treaties, or 
Statutes of the United States otherwise provide) as rules of décision in the 
courts of the United States, in cases when applicable, they are not bound by 
the décisions of their courts upon questions of gênerai commercial law. Sucli 
is the establishedi doctrine of this court, so frequently announced," etc. 

Whatever may hâve been said to the contrary, wherever passible, the 
courts of the United States invariibly accord the profound'\st respect to 
the conclusions of the state courts. They f:llow b'indly their construc- 
tion of a state statute, which is entirely local in character. Their 
rules of property within the state, particularly as to real estate, are 
also invariably adopted. It is, however, true that when a strtute of a 
state is merely declaratory of a gênerai principle of commercial juris- 
prudence, is clear and unambiguous in its terms, and the state court 
by apparent construction, with definiteness and precisi"n, writes into the 
statute a fundamental change in such generil hw, t^T^ courts of the 
United States will not on that account forego their settlcd duty to ren- 
der independent iudgments on snch gênerai law. 

The latest décision on this topic, made by the Suprême Court of 
Georgia, is Rylander v. Allen, 125 Ga. 200, 53 S. E. 1033. T'-- onin- 
ion was rendered by Chief Justice Fish, and is written with bis well- 
known forcefulness and ability. It is there expressly held that : 

"One has the right to procure Insurance on his own life and assign the policj' 
to anotlior, who has no insurable interest in the life insured, provided it be 
not done by way of cover for a wager policy." 

This case was decided March 28, 1906, less than a year ago, and 
the learned chief justice states that "this exact question has never 
been decided by tïiis court." He quotes Civil Code 1895, î<§ 2111, 
2116, supra. A distinct expression of the court's conclusion will be 
found on page 208 of the opinion. It is in the approval of an ex- 
tract from the opinion of Mr. Justice Little, in Union Fraternal Leaguc 
v. Walton, 109 Ga. 1, 34 S. E. 317, 46 L. R. A. 421, 77 Am. St. Rep. 350. 
In delivering the opinion for the majority of the court, Mr. Justice 
Littlehad said: 



282 151 FEDERAL REPORTEE. 

"By section 2116 of the Civil Code it is provided tliat the assured may direct 
the money to bo paid to bis Personal représentative, or to his widow, or to 
his children, or to his assignée. * * * We are àware that there is seem- 
ingly irreconeilable conflict betweeu the adjudieated cases as to vrhetUer the 
assignée of a life policy takes anything under the assignnieut unless he bas 
an insurable interest in the life insured. But it will be noted that under the 
provisions of oiir Code no such qualifications are made essential to the vaiidity 
of the assignment, nor do we think under Sound reasoning any can exist." 

Now, I must State with great déférence, and with the profoundest 
respect for ail the eminent judges of our state who hâve agreed on 
this subject, that the section of the Code quoted was not designed to 
define the qualifications or requisites which inake a valid assignment. 
The Suprême Court of the state seems to use thèse two sections of 
the local statutory law as a foundation for their argument, or "sound 
reasoning" — to use the language of Justice Little — that no insur- 
able interest is required. It will, however, be easily perceived from the 
context, as set forth in the opinion of Justice Fish, that the entire ar- 
gument is based upon the views of other courts, with which the Georgia 
court is in harmony on this mooted question, and that no construction or 
interprétation of tihe statute is attempted. It is simply stated by Justice 
Little, and restated by Justice Fish in the later case, that, under the 
provisions of the Georgia Code, the qualification of an insurable in- 
terest is not made essential to the vaiidity of an assignment by the 
provisions of the Code. This may easily be granted. It is true that 
the Code contains mttch law, and much good law. It is probaljly a 
codification as valuable to the people of Georgia, as the Code of Na- 
poléon to the people of France. It does not, however, purport to 
contain ail the law, and, while the esscntials of insurable interest are 
not embodied in the Code, there stinds the gênerai commercial law, 
and the controlling décisions of the Suprême Court of the United 
States, which déclare that an insurable interest is essential to such 
assignments. On this topic the Georgia statutes are neither final, 
complète, nor conclusive. In fact, thcy are voiceless. This décision 
of the Georgia court, however, affords an argument on the gênerai 
law in favor of the contention of Max Alexander as comprehensive 
and strong as that presented by any other court. It cites a multitude 
of state décisions with which it is in accordance. As many might be 
cited to the contrary. It is obvions that to discuss this conflict would 
be "labor ineptiarum." In support of the conclusion, Chief Justice Fish 
cites two décisions of the Suprême Court of the United States, which, 
if in point, would, of course, be controlling hère. They are iEtna 
Life Insurance Co. v. France, 94 U. S. 510, 23 L. Ed. 401, and New 
York Mutual Life Insurance Co. vt Armstrong, 117 U. S. 591, 6 Sup. 
Ct. 877, 29 L. Ed. 997. The first of thèse differs in ail respects from 
the case at bar. The policy had been taken out by Andrew J. Chew 
for the benefit of Lucetta P. France ; Lucetta P. France was Cliew's 
sister. Besides, the sister had loaned the brother some $2,400. The 
court below held that "such a policy is sustainable at law on account 
of the nearness of the relationship between the parties, and especially 
as Mrs. France, at the time the insurance was effected, was one of 
Chew's next of kin, prospectively interested in his estate as a distrib- 
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utee." "We concur," said Chief Justice Bradiey for the Suprême 
Court, "in the construction of the policy made by the court, and in 
the validity of the transaction." The learned justice continues : 

"As held by us in the case of the Connecticut Mutual Life Insurance Co. 
V. Sehaefer, 94 U. S. 457, 24 L. Ed. 251, any person bas a right to procure an 
Insurance on bis own life and to assign it to another, provided it be net done 
by way of cover for a wager policy." 

In other words. Justice Bradiey states that the great court had held 
the law to be precisely as stated by the letter of our Code. He con- 
tinues, and this is the crucial point : 

"Where the relationsbip between the parties, as in this case, is such as to 
constitute a good and valid considération in law for àny gift or grant, tbe 
transaction is entirely free from such imputation." 

"Expressio unius exclusio alterius est." It would seem to foUow 
from this statement of Justice Bradiey that, where there is no re- 
lationsbip between the parties "such as to constitute a good and valid 
considération in law for any gift or grant," the transaction is not "free 
from such imputation." If the proposition is true, the converse prop- 
osition would seem also true. 

We turn to the Connecticut Mutual Life Insurance Co. v. Sehaefer, 
the same volume, 94 U. S. 457, 24 L,. Ed. 251, cited by the famous as- 
sociate justice. We find the facts to be that a policy of Insurance was 
efïected by a husband and wife upon their joint lives, payable to the 
.survivor on the death of either. Subsequently they were divorced a 
vinculo matrimonii. She, having thereafter paid the premiums to tbe 
time of bis death, brought suit on the policy. This also, it will be ob- 
served, is not the case of an assignment. The court sustained the In- 
surance, and the ruling was placed upon the ground that the parties 
had both an insurable interest at the time the Insurance was effected. 
"It is well settled," said Mr. Justice Bradiey, again speaking for the 
court, "that a man bas an insurable interest in bis own life, and in that 
of his wife and children, a woman in the life of her husband, and a 
creditor in the life of his debtor. Indeed, it may be said generally 
that any reasonable expectation of pecuniary benefit or advantage from 
the continued life of another créâtes an insurable interest in such life. 
And there is no doubt that a man may efïect an insurance on his own 
life for the benefit of a relative or friend, or two or more persons, on 
their joint lives, for the benefit of the survivor or survivors. * * * 
The essential thing is that the policy shall be obtained in good faith, 
and not for the purpose of speculating upon the hazard of a life in 
which the insured bas no interest." In the life of John R. Young 
Max Alexander had no interest. In his death Alexander's interest 
was great. In New York Mutual Life Insurance Co. v. Armstrong, 
supra, the remaining décision of the Suprême Court of the United 
States, cited by the Suprême Court of Georgia, the essentiality of an 
insurable interest was not discussed save by implication, and the im- 
plication is against Alexander's contention. The matter in issue was 
the ruling of the court below, excluding évidence of the fact that the 
policy had been taken out by fraud, and that the insured had been 
murdered to obtain its proceeds. The Suprême Court admitted the 
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évidence and denied the recovery, on the ground of that fraud and 
that murder. The essentials, or "qualifications" — to use the lahguage 
of the Suprême Court of Georgia — to the vahdity of an assignment 
were not involved. Mr. Justice Field, however, who pronounced the 
opinion, used the following language: 

"A poliey of life insurance, without restrictive words, is assignable by the 
assured for a valuable considération equally witli any otlier cbose in action, 
where tlie assignment is not made to cover a mère spéculative risk, and thus 
évade the law against wager policies, and payment thereof may be enforced for 
the henefit of the assignée, and, under the System of procédure in many states, 
in his name." 

This is the gênerai law, and it is also the statutory law of Georgia, 
but the question remains: Is not an assignment of a life insurance 
policy like that before the court (not an endowment or tontine policv), 
to one who has no interest in the life of the assured, "a mère spéculative 
risk" on the length of his life, and the chances of gain by his death? 
The word "spéculative" in this sensé is authoritatively defined to mean 
"disposed towards spéculation, as distinguished from investment." 
There can be little doubt what the masterful compréhension of Mr. Jus- 
tice Field regarded as a "spéculative risk." 'In immédiate séquence to 
the language just quoted, he cites authoritv in support of his proposi- 
tion, and the first case cited is Warnock v. Davis, 104 U. S. 775, 780, 26 
L. Ed. 9?4. We turn to this leading case, and there we find the proposi- 
tion broadly and decisively stated : 

"A person who has procured a policy of Insurance on his life cannot assign 
it to parties who hâve no insurable interest in his life." 

The décision was by a unanimous court. It was rendered at a time, 
when for copiousness and solidity of learning, for vigorous perspicacity, 
and for the facility with which it handled and disposed of questions 
of the gravest moment, the great court has scarcely been surpassed. 
The chief justice was Morrison R. Waite. His associâtes were Samuel 
F. Miller, Joseph P. Bradley, John M. Harlan, Stanley Matthews, Ward 
Hunt, William B. Woods, and Horace Gray, and, speaking for the 
court, there sat the jurist member of a family of four brothers, not 
inferior in the highest powers of the mind, to any other which has 
added to the accomplishments, or enhanced the famé of American char- 
acter. Said Justice Field : 

"The association had no insurable interest in the life of the deceased, and 
could not hâve taken out a policy in its own name. Such a policy would 
constitute what is termed a 'w^ager policy,' or a mère spéculative contract upon 
the life of the assured, with a direct interest in its early termination." 

Construing this extract from the opinion of Warnock v. Davis with 
that quoted above from the New York Mutual Life Insurance Co. v. 
Armstrong, it is easily discoverable that a mère spéculative risk, and 
the assignment of a policy without insurable interest in the assignée, 
in the opinion of the Suprême Court import one and the same thing. 
Justice Field then proceeds with the définition of what constitutes such 
an insurable interest as will take the contract out of the class of wager 
policies : 

"But in ail cases there must be a reasonable ground, founded upon the 
relations of the parties to each other, either pecuuiary, of blood or afflnity, 
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to expect some beneflt or advantage f rom the continuance of the life of thé 
assured. Otlierwise the contract is a mère wager, by whicti the party taking 
the poliey is directly interested in the early death of the assured. Such 
policies hâve a tendency to create a désire for the event They are, there- 
fore, independently of any statute on the subject, oondemned, as being against 
publie poliey." 

The learned justice recognizes the strong diversity of opinion among 
the courts of the states on this most important question, but this does 
not disturb him, or the judgment of the controUing tribunal for which 
he speaks. It is also true that the astonisliing advance in the commer- 
cialism of the country apparently has induced a différence between tne 
Suprême Court of the United States and several text-writers of high 
character. A notable instance of this may be found in the fine work of 
Prof. Vance, Dean of the George Washington Law School in the Dis- 
trict of Columbia, published in the useful and admirable Hornbook Sér- 
ies of the West Pubiishing Company. See Vance on Insurance, pp. 
141-144. I do not think, however, tliat Prof. Vance attaches sufficient 
significance to what is perhaps the suprême task of the statesman and 
the jurist of our country, and that is the prévention of assassination 
and murder, and the éducation of the public to an appréciation of the 
value of human life. This is at once the most prévalent and portentous 
germ of character dégradation among the American people. In little 
more than a génération three chief magistrates of the nation hâve been 
assassinated. In tiie mother country, save for the exécution in a period 
of révolution of the first Charles, the life of no chief rubr has been suc- 
cessfully assailed since the Middle Ages. The statistics of murderous 
crimes in the United States are simply horrifying, and in many locali- 
ties, while innumerable lives hâve been taken, no murderer with a tithe 
of influence and respectability has been executed for murder, even the 
most cruel and cowardly, within the memory of any man now alive. In 
this State and district a man of reputable antécédents is lying in jail, 
charged with murder to obtain the value of the dead man's Insurance. 
Our population is rapidly becoming heterogeneous. Innumerable er- 
cruits are yearly dischargcd upon our shores from countries vvhere 
human life is of less value than the smallest premium mon the most 
trivial life poliey. If to ail of the encour-^gements and f-cilities for the 
commission of homicide which now exist the rule established by the Su- 
prême Court shall be annuUed, and a System for the issuance or as- 
signment of life Insurance policies shall be generally adopted, by which 
the party taking a poliey, where the assignment is direct, is, in the lan- 
guage of Justice Field, "directly interested in tlie early death of the 
assured," not only will it hâve a tendency, as he says, "to create a 
désire for the event," but in a multitude of cases to make the event 
inévitable. Nor is the assignment of such a p licy to one without 
an insurable interest less inimical to public policv than s-'ch a con- 
tract of insurance itself. "The assignment of a poliey," said Mr. Jus- 
tice Field, "to a party not having an insurable interest is as objection- 
able as the taking out of a poliey in his name." Nor does it matter 
that the assignée acted in entire good faith. The rule is inexorable. 
In Warnock v. Davis, it is stated that : 

"No fraud or déception upon any one was dcsigned by the asreement, nor 
did Its exécution involve any moral turpitude. * * » To hold it valid for 
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the whole proceeds wonld be to sanction spéculative risks on human life, 
and encourage tlie evils for whicli wager policies are condemned." 

Warnock v. Davis is not the latest deliverance of the Siîpreme Court 
on this subject. In Crotty v. Union Mutual Insurance Co., 144 U. 
S. 623, 12 Sup. Ct. 749 (36 L. Ed. 566), Justice Brewer, for the unani- 
mous court, announced: 

"It is the settled law of this court that a claimant under a life Insurance 
policy must hâve an insurable interest in the life of the lusured." 

This case was decided in 1891, and I find after careful examination 
of àll the subséquent reports that the Suprême Court of the United 
States has not in any respect departed from this "settled law." The 
understanding I hâve reached as to this rule is strongly enforced by 
the opinion of Judge Shelby in the case of Manhattan Life Insurance 
Co. V. Hennessy, 99 Fed. 64, 39 C. C. A. 625, decided by the Circuit 
Court of Appeals of this circuit. In that case the policies in question 
were assignable by their express ternis, and it was therefore, of course, 
"in the contemplation of the parties" that in case of assignment the 
amount of the policy should be paid to the assignée, but said Judge 
Shelby for the unanimous court, ail the circuit judges sitting: 

"The décisions of the New York Court of Appeals are to the effect that the 
assignée of the policy can oollect and hold tlie proceeds even wlien he never 
had an insurable interest in the life of the insured. * * * But the Su- 
prême Court doea uot approve this doctrine. The rule established by the latter 
court is that the assignée must hâve an insurable interest. Ilis position nmst 
be such that the policy could hâve been legally issued payable to him." 

And Judge Shelby cites Warnock v. Davis. 

There is, moreover, I regret to discover, much évidence in this case 
which awakens grave suspicion as to the good faith and integrity of 
this claim. Alexander testifies that he paid Hyams, as agent for Young, 
$4,768 for this policy. At the time of the assignment $4,000 had been 
borrowed of the company by Young. This was the entire cash sur- 
render value. While the policy was to be paid up in 20 years, it was 
not payable until the death of Young. There remained to be paid 16 
annual premiums of $2,842 each, amounting to $25,872. There was 
also $200 interest on the loan, which interest at the maturity of the pol- 
icy would hâve aggregated $3,200. This sum added to the premiums 
and the amount paid for the policy made a total of $13,840, which Alex- 
ander would hâve expended to carry the policy to maturity. The cash 
surrender value at maturity was only $35,900. This amount, reduced 
by the amount of the loan, would hâve made a net value to Alexander 
of $31,900, while he would bave invested $43,840. In other words, had 
Young lived until the maturity of the policy, and had Alexander paid 
what he would hâve been obliged to pay, bis loss on the transaction 
would hâve been $11,940. He claimed that at the end of the 20 years 
he would bave received large dividends. This, however, is largely con- 
jectural, and the average investor would scarcely rely upon uncertain 
dividends to compensate him for a certain ontlay. Alexander dénies 
that the fact the insured might die before the expiration of the 20- 
year period entered into the considération of the transaction, but this 
is scarcely crédible. It appears from the évidence that the assured was 
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a prominent and widely known man. He had large means, and was 
able at any time to obtain ail the money he might need ïor his exten- 
sive business. A few montlis before the assignment he had passed 
through an exceedingly dangerous illness, during whicli his death was 
generally anticipated. Thèse were matters of common knowledge in 
the community. He had long been one of the foremost citizens of 
Savannah. He was a member of numerous clubs and societies, and a 
leader in important business enterprises. He was président and di- 
rector of a prosperous naval stores company. Its assets were over a 
half million dollars in value. He was a director in one of the principal 
banks, and an important building and loan company. He was inter- 
ested in other business enterprises. At the time of his death he was 
président of the Board of Trade of Savannah, and had previously held 
the same position. He had never married, and had very irregular hab- 
its in working, eating, and sleeping, and was very imprudent. At 
times he was quite dissipated, and used intoxicating liquors to excess. 
His face was very red, and on account of his prominence thèse facts 
were well known in the community. After recovering from his critical 
illness, which was an extrême and prolonged attack of pneumcnia, he 
resumed his habits of dissipation to such an extent as to cause serious 
anxiety to his friends. Alexander, while disclaiming any intimacy with 
Young, said that he knew him, and sometimes met him in barber shops. 
In the safe deposit box of John R. Young his executors found a receipt 
for this policy of $50, 000, dated August 30, 1902. This receipt was 
signed by Cornélius F. Moses, the local manager of the company, per 
M. Hyams, Jr. This indicated that the policy was to be forvvardcd to 
the company as security for the loan of $4,000. This was the first due 
the executors obtained as to this important transaction. Hyams acted 
as the cashier of Moses, the local manager, and also solicited insurance. 
He is the principal witness for Altxander, and, like Alexander, had 
been an employé of the wholesale grocery house of S. Guckcnheimer's 
Son, of Savannah. At fîrst the executors could obtain n.) definite or 
satisfactory information with regard to the policy. Moses did no 
more than tell them that the policy had been sold, and that the insured 
at the time of his death had no interest in it. He at first declined to 
give the name of the purchaser, or give any other information on the 
subject. Later he disclosed to one of the executors that the pur- 
chaser was Max Alexander. It was stated that Alexander had pur- 
chased the policy through Moses' cashier, M. Hyams, Jr., who, it was 
alleged, was the agent or broker of Young in the transaction. No 
indorsed check, receipt, or other written évidence was produced to 
show the considération paid Young for the assignment. This was writ- 
ten on a small printed form issued by the company. The signature 
and the figures in the number of the policy are in the handwriting of 
John R. Young. The other writing it contains, including the récital that 
Alexander was the assignée, is in the handwriting of Hyams. The 
witness to its exécution was also Hyams. The instrument recites a 
nominal considération of $1. Alexander testified that he did not know 
Mr. Young in the transaction at ail. Ail his dealings were with Hyams, 
the alleged broker, who had been his friend for many years. Alex- 
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ander seems to bave had some difficulty in gathering the purchase price. 
In making the payment, he gave Hyams two promissory notes for 
$1,000 each, one note for $1,200, a cashier's check on the Chatham 
Bank for $1,500, and a personal check for the remaining $68. Thèse 
notes were not made payable to Young, but to Hyams. The cashier's 
check was payable to Alexander, and indorsed to Hyams. The check 
for $68 was payable to Hyams. The cashier's check for $1,500 was in 
évidence, but Alexander testified that he had destroyed the notes after 
they were taken up at maturity. At the time Alexander was 37 years 
old. He testified that he bought the policy purely as an investment, 
although he admits that Hyams suggested in the course of the negotia- 
tions that, in case of Mr. Young's death, the entire proceeds of the 
policy would be paid to him. It appears from the évidence that if 
he had at the time taken out a policy on bis own life, for the same 
amount and under the same form of contract, it would bave bcen a 
much better investment. It is true that Alexander put in évidence re- 
ceipts for three annual premiums on the policy, to wit, for 1903, 1904, 
1905, and three interest payments for $200 each on Young's $4,000 
loan. But Young knew nothing of this. The premium and interest 
payment together amounted to $2,442 per year. This was $342 per 
year more than the salary for which he was working with Gucken- 
heimer's Son. He claimed, however, to hâve had other means. 
Hyams testified that in the fall of 1902, when the $4,000 loan was 
made, Mr. Young asked him to sell the policy before the next premium 
fell due. He had no further communication with Mr. Young on tha 
subject until after the policy was sold in May, 1903. He states that 
he tried to sell it to Mr. Arthur Weil, a wholesale merchant, and to 
Mr. S. Guckenheimer, Alexander's employer, but neither of them 
would buy. Later, he states, he approached Alexander, and succeeded 
in getting an ofïer from him for $4,768 for the policy. He states that 
after getting this oiïer he went to Mr. Young's office, and told him he 
could net him $695.22 for the policy. Young told him to come back 
a day or two later and he would let him know about it. He returned 
about 4 o'clock in the afternoon of April 20, 1902, and Young agreed 
to accept the $695.82. He then produced two copies of the printed 
assignment, which Mr. Young signed in blank in bis présence, only 
filling in the policy number. He states this was done in Mr. Young's 
office, when only Young and Hyams were présent, though several 
clerks were in the outer office. He cashed at the Chatham Bank the 
cashier's check for $1,500, given him by Alexander, and carried the 
currency to Mr. Young and paid him $695.22. He took Young's re- 
ceipt for it. This receipt was not produced. Young did not ask him 
who was the assignée, and died without knowing it, so far as the wit- 
ness could tell. 'The two notes for $1,000 each, one note for $1,200, 
given him by Alexander, Hyams indorsed to C. K. Moses, manager, 
who discounted them at the bank for him ; he having no bank account. 
He collected from Alexander the amount of the discount, and paid it 
to Moses. He had no regular book of account with Moses, and got 
no money from him for the proceeds of the note, but simply made a 
mémorandum of it on a small slip of paper, and put this in a little cash 
box in Moses' office, to which he as cashier had access. Thereafter, 
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from time to time as he needed money, he would take sums from the 
cash box and make a mémorandum of it on this slip of paper. This 
course was pursued until the entire $3,300 was thus drawn. He daims 
to hâve acted as Young's agent or broker. Of the $4,768 received on 
accovmt of his principal he retained a commission or brokerage of 
$3,073.78. He could not remember any reason why he paid $G95.23 
to Young. He might bave paid any other arbitrary amount. y\ccord- 
ing to his own statement, Hyams, if he was indeed the broker of Young, 
perpetrated a shocking fraud upon his principal. The fact that with- 
out acquainting Young he charged his unconscious principal the un- 
conscionable commission of 87 per cent, for his services in the transac- 
tion as a broker, taken in connection with his intimacy with Alexander, 
would seem to demand the closest scrutiny of a court of conscience. 
Besides, his testimony is marked by a swiftness and boldness little 
short of effrontery. Young, he says, was satisfied with a sum which 
was less than 15 per cent, of the proceeds of his policy as sold. He 
would bave been satisfied, Hyams said, with $100. He asked no ques- 
tions. He was paid $695 32. When asked how tliis sum was cal- 
culated, Hyams said that he did not know, but that Young would bave 
been satisfied with 33 cents. There is a baleful and sinister hght on 
the whole transaction. It is plain from the high stations in business 
life attained by John R. Young in Savannah, one of the foremost ports 
of the nation, that he was endowed with clear business sagacity and a 
décisive character. Such a man would be as little likely as any other 
tamely to submit to such flagrant imposition. While his voice is silent, 
in view of his business character, it must be true that this transaction 
never occurred as stated, or else that he was in such décline, mentally 
and physically as well, that the participants could readily discover that 
he had but a little while to live. Besides, if the transaction was straight, 
what the necessity of keeping the facts from Young, why the cir- 
cuitous methods of payment? Why not pay Young directîy? Why 
make the notes and checks payable to Hyams? Why withhold from 
Young the true price paid for his property? Why deprive him of his 
right to know the commissions with which he is charged? Alexander, 
it is true, testifies that he was ignorant of this conduct on the part of 
Hyams, but he knew that he was buying the property of Young, and 
he knew that he was giving checks and notes to Hyams. This was 
enough to put him on inquiry, and he is chargeable with knowledge of 
ail the fraud and wrong which on inquiry he mia:bt bave ascertained. 
In truth, from his own testimony, and that of Hyams, in this whole 
transaction Hyams was acting much more in his interest than in the 
interest of Young. This clerk in a grocery store was making promis- 
sory notes, and undertaking to pay more per annum than bis entire 
salary, in order to speculate on the life of the président of the Savannah 
Board of Trade. It is not difficult, with the policy and the blank trans- 
fer in Hyams' possession, to understand how readily the détails of 
the scheme might bave been perfected. As for Young, in the large 
transactions he constantly handled, it may be true that he did not care 
to maintain this policy, or he may bave lost sight of it. It may be 
that Young, having met his loan by transferring the policy in blank 
with the cash surrender value, had no purpose to maintain the insur- 
151 F.— 19 
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ance. On this the évidence was silent. My own conclusion is that 
Yoitng felt that he was dealing with the company; that Hyams, the 
cashier of Moses, the local manager, was its représentative; and that 
Hyams gave him the impression that the money he received, if he re- 
ceived any at ail, was the value of his policy over and above the loan 
for which he had pledged the policy as security. If, then, Alexander, 
Hyams, or Mo^es, or either or ail of them, for unlawful spéculative 
designs, paid the premiums and the interest on the note, the effect of 
this action was to keep alive the policy, not for their benefit, but for 
the benefit of the légal représentatives of John R. Young. 

It is safe to conclude that, not only every friend of John R. Young, 
but every business man of any conséquence or any powers of observa- 
tion in the city of Savannah, knew that the président of the Board of 
Trade had but a short time to live. Safely may we assume that none 
more clearly saw his precarious hold on life than men engaged in life 
insurance, especially the agents of those companies which had given 
him life insurance. The entire case as developed by the évidence is a 
signal instance of the wisdom of the rule hereinbefore discussed, which 
we hâve seen is established by reiterated décisions of the Suprême 
Court of the United States. 

Counsel for the executors concède that Alexander should be repaid 
for ail expenditures made by him on account of the policy, and the loan, 
with interest thereon. In vievv of this concession, decree will be taken 
accordingly. He will, therefore, sufïer no loss. He will hâve his 
whole outlay with 7 per cent, interest. The insurance company has 
no complaint. It has paid the money into court, requestccl the dé- 
termination of the court on the issues involved, asks its reasonable 
costs, and begs that it may be no longer disturbed. Thèse prayers 
will be approved by the decree. Mr. Lawton, of counsel who presented 
this bill, suggested an allowance of $1,000 as his honorarium. That he 
has underestimated his services, the court is not able to perceive. 
There is no proof that his e.-timate is exorb'tant, and the allowance 
will, therefore, be made. This is justified by the aathorities. Louis- 
iana State Lottery Co. v. Clark (C. C.) 16 Fed. 20; Trustées v. Green- 
ough, 105 U. S. S35, 36 L. Ed. 1157. 

Deducting thèse sums conceded to Alexander and allowed to coun- 
sel, together with the costs, from the fund in the hands of the court, 
decree will be taken determining the right of the executors to the bal- 
ance of the sum deposited by the complainant in the registry of the 
court to the crédit of this case. 



NORTH CAROLINA MINING CO. v. WESTFELDT et al. 
(Circuit Court, W. D. Nortli Oarolina. February 5, 1907.) 

1. QUIETING TiTLE— Bill— SUFFICIENCY. 

A bill alleging that complainant was the owner of the land described. 
setting forth particularly the ehain of title, and charging that défendant 
elaimed an adverse interest or estate in the premises, which so affected 
complainant's title as to render a sale or other disposition of the property 
impossible, and disturbed complainant in its right of possession, etc., suf- 
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flciently showed that complainaut was in actual possession of the promises, 
and stated a cause of action to quiet title under Révisai N. C. 1905, § 
1589, deelaring that an action may be brouglit by any person against an- 
other who claims an estate or interest in real property adverse to liim, for 
tlie purpose of determining such adverse daims. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 41, Quieting Title, §§ 
73, 74.] 

2. Abaïemert akd Revival— Other Action Pekding— Différent Jurisdic- 

TioNS— State and Fédéral Courts. 

The pendeucy of a suit in a state court for tlie reeovery of real prop- 
erty in controversy, in tlie nature of un action of ejectniMit, was no b:ir 
to a suit in equity in the fédéral courts to quiet title to such j/roperty. 
as authorized by Itevisal X. C. 1905, § 1~)H'J, in whieh the positions of the 
parties were reversed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Abatement and Re- 
vival, §§, 87-89.] 

3. Courts— FEDERAL Courts— Jueisdiction— Parties— Unnecessary Parties— 

DiSMISSAL. 

Where a fédéral court had jurisdiction of the subjei't-iuatter and the 
necessary parties, tlie bill could be dismissed as to any défendant who was 
not au indispensable party to the suit, wliose prcsciiee would oust or re- 
strict the jurisdiction, or the right, and be retained as to the otber défend- 
ants. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 80,3.] 

4. Courts- FEDERAL Courts— Jueisdiction—State Sïatutes. 

While the Législature of a state cannot eiilarge the équitable .lurisdictioii 
of the fédéral courts, it nevertheless may provide by statute for the en- 
largeiuent of the équitable rights, which may be enforeed by the Circuit 
Court of the Fnited States by virtue of its équitable jurisOiction in the 
same manner as such rights are enforeed by state <'0urts. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. lo, Courts, §§ 072-073.] 

5. Quieting Title— Bvidencf^-Possession of Lasd— Presumptions. 

Where, in a suit to quiet title, tlierc was évidence that possession began 
in 1899, and that A., complainant's grantor, conveyed the ])reinises in 1901, 
there would be a presumption that tlie possession thus showii continued 
under A. and those clainiiug froin him. 

6. Action— Rights Accruing After Commencement— Quieting Title— Requi- 

siTES — Légal Title. 

In a suit to quiet title, as authorized by Révisai N. C. 190."), S 1589, com- 
plainant's deed, ou being ofCered in évidence, was fonnd to be unsealed. 
and therefore only to convey an équitable title; but, pending suit, the de- 
fect was cured by sealing, re-probating. and registering the deed, and by 
obtaining another deed from its vendor, which couiiilainant had pro- 
bated and registered and offered in évidence. Held, that though complain- 
, ant was entitled to maintain the suit, on proof of bis e(iuitable title as 
shown by the deed first introduced. he was nevertheless entitled to cure 
the defect and establish lus légal title pendente lite. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Action, § 73G.] 

7. Quieting Title— Adéquate Remedy at Law. 

AVhere, in a suit in equity to quiet title as authorized by Révisai N. C. 
1905, § 1589, eomplainant alleged that it was in actual possession of the 
premises in controversy at the time suit was instituted, and tiie proof es- 
tablished that eomplainant was stiU in possession, complainaut had no adé- 
quate remedy at law. 

[Ed. Note. — -For cases in point, see Cent. Dig. vol. 41, Quieting Title, 
§§ C-9.] 

8. Courts — Fédéral Courts — Equitable .Turisdiction. 

A fédéral court will not turn a eomplainant in equity over to a remedy 
at law in a state court, but only to the law side of tlie fédéral court. 
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9. Public Lands— State Géants— Registeation. 

Code N. C. § 2779, provides ttat the Secretary, on application of clalm- 
ants for state lands, stiail make out grants for ail surveys returned to his 
office, wliicli grants shall be autlienticated by tbe Governor, côuntersigned 
by tlie Secretary, and recorded in his office ; ttiat tlae date of entry sliall 
be inserted in every grant, and no grant sliall Issue upon any survey iin- 
less tbe same be signed by the county surveyor, and every persoii ol)taiu- 
ing a grant of land shail, vvithin two years after such grant shall be per- 
fected, cause the same to be reglstered in the county where the land shall 
lie, etc. From 1885 to 1893 there was no statute in force perniitting the 
registration of such grants, and by Laws 1893, p. 52, c. 40, it was declared 
that grants previously made which were required to be registered might be 
registered in the county in which the iands lay, respectively, within two 
years from January 1, 1894, notwithstanding the fact that such specifled 
times had aiready expired, and that ali grants registered after the expira- 
tion of such specifled time should be treated as having been registered 
within the time specifled, etc. Held, that a failure to register a state grant 
within two years from the date of the issuance thereof did not avoid the 
same. 

10. Same— State Lands— Pbioritt of Grants. 

Where comp'.ainant not only held under a senior state grant, but had 
been in possession of tlie land since 1899, wliiie défendants held under 
junior grants, and had never been in possession of the premises, such 
junior grants were void. 

11. Courts — Fedekal Coitbts — Rules op Décision. 

Where the priority of certain state grants had been settled by the Su- 
prême Court of the state of North Carolina, the décision was binding on 
the fédéral court sitting in such state in a suit instituted therein. 

TEd. Note. — ^For cases in point, see Cent. Dig. vol. 13, Courts, §§ 950, 958, 
959.1 

In Eqnity. 

Jas. H. Merriman, Moore & Rollins, and Jos. J. Hooker, for com» 
plainant. 

Julius C. Martin, A. C. Avery, and F. A. Sondley, for défendants. 

PRITCHARD, Circuit Juds^e. This is a suit in equity, brought for 
the pnrpose of determining adverse claims to real estate under chapter 
6, p. 37, of the Public Laws of 1893 of North CaroHna, which provides 
"that an action may be brought by any person against another who 
claims an estate or interest in real property adverse to him for the 
purpose of determining such adverse claims." and for removing a cloud 
from and quieting the title to said estate. The bill was fîled on the 37th 
day of Jnlv, 1905 ; the complainant alleging that it is the owner of 
the lands described in the bill, setting forth particularly the chain of 
title, and thnt the défendants claim an adverse estate or interest in the 
premises. which said claim so affects the complainant's title as to ren- 
der a sale or other disposition of the property impossible, and disttirbs 
the complainant in the right of possession. It prays that said claims 
of the défendants, and each of them, be adjudged to be invalid, and 
that none of the défendants bave any estate or interest in the said prop- 
erty, or any part thereof, and for a perpétuai injunction against the 
défendants, and for gênerai relief. 

The défendants G. R. Westfeldt, P. M. Westfeldt, Marie Christine 
Price, Jennie Westfeldt, L. P. Tarlton, and wife, Meta Tarlton, Jennie 
Fleetvvood Westfeldt, G. S. Tennent and wife, and Marie Louise Ten- 
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ent filed a joint and several answer to the bill, in which they set up the 
following défenses : (1) They denied that the complainant was the owner 
of the property, and denied that the property was located where the com- ■ 
plainant claimed it to be, and denied that the ridge on which the com- . 
plainant claimed its land to be located was known as and called "Little 
Fork Ridge," and averred that Little Fork ridge was at a différent place; 
and that the complainant was endeavoring to locate its lands as claimed 
by it for the purpose of covering certain lands belonging to the défend- 
ants, because such lands were believed to contain a certain copper 
deposit and to be of much value, and that the défendants are seised of 
the land as belonging to them in fee simple. And the answer then sets 
up particularly the défendants' chain of title. (2) The défendants 
further set up in their answer that about the year 1899 one Walter S. 
Adams went into possession of that portion of the land covered by 
one of the grants under which the défendants claim, and began to dig 
and mine for copper and other ore, and continued in possession until 
March 20, 1901, when the défendants G. R. Westfeldt and P. M. West- 
feldt, as individuals and as executors of the will of Jane Westfeldt, and 
the other défendants and Chas. Fleetwood Westfeldt, commenced an 
action in the superior court of Swain county, N. C, for the purpose 
of recovering from Adams the possession of the land. The défendants 
then set up the pendency of the action in the state court as a bar to this 
suit, and also insist that by reason of the pendency of that action this 
court has no jurisdiction. The défendants introduced in évidence in 
the case, when the matter of jurisdiction was argued before the court, 
a complète transcript of the record of the cause in the state court. (3) 
The défendants also set up that the défendants Henry Grinnell and wife . 
and Dodette Altonie Grinnell were citizens of the District of Columbia, 
and were necessary parties to this suit, and therefore this court had no - 
jurisdiction of this cause. (4) The défendants also set up in their an-, 
swer that this court has no jurisdiction sitting in chancery as a court of 
equity for the reason that the remedy of the plaintiff is full, complète, 
and adéquate at law. (5) That the bill of complaint does not state facts 
sufficient to constitute a cause of action, for that it nowhere appears 
therein, and is not the fact, that the plaintiff has established by any 
action at law any right or title to said land, or the possession thereof. , 
The défendants also claim the right of trial by jury. The défendants 
also say that the bill of complaint does not state any facts which show 
that the complainant is entitled to any équitable relief whatever, or 
that the matters involved in the suit are cognizable in a court of equity. 
(6) The pendency of the suit in the state court is again set up in the 
answer, and claimed to be a reason why this court should not grant an 
injunction against further proceedings by the défendants in the state 
court. 

The défendants Henry Grinnell and wife filed a separate answer, 
which contained substantially the same that was in the answer of the 
other défendants, and prayed that the court dismiss the bill as to them. 

After the complainant had filed a gênerai replication, the défendants 
requested the court for leave to be heard upon the question of juris- 
diction of the court before an order should be made appointing an ex-, 
aminer to take évidence. The court granted the request, and heard ^ 
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argument upon the motion of the défendants to dismiss for want oî 
jurisdiction, but denied tlie motion, except as to Grinnell and wife, as 
to whom, and before the final hearing in the case, the bill was dis- 
missed because of a want of jurisdiction of the court over their persons. 

In the progress of the final hearing it appeared that the complainant 
at the commencement of the suit had only an équitable title to the prop- 
erty in dispute ; the conveyance under which it claimed being without 
seals, but in ail other respects sufficient. Before the hearing was con- 
cluded the said conveyance was amended, re-probated, and re-regis- 
tered, so as to make it a perfect conveyance of the légal title to the 
complainant, and was again offered in évidence and received by the 
court, and, in addition, the complainant obtained from its vendors an- 
other deed, which it had probated and registered, and which it ofïered in 
évidence, conveying the lands to the complainant. 

The défendants filed a formai written motion to dismiss the suit 
on the ground that the complainant at the commencement of the suit 
did not hâve the légal title to the land, which motion the court over- 
ruled. 

The évidence was taken before examiners, and at the final hearing 
there were many exceptions to the same on behalf of complainant and 
défendants, some of which were abandoned, and those not abandoned 
were passed upon by the court, as will appear in the record. 

The demurrer in the défendants' answer avers that the bill does not 
state facts sufficient to constitute a cause of action. The court lias 
considered the same, and is of the opinion that the allégations contained 
in the bill are a substantial compliance with Acts 1893, p. 37, c. 6 
(Révisai 1905, § 1589) ; and in addition thereto the bill shows that the 
complainant is in the actual possession of the premises in dispute. 
Therefore the demurrer is overruled. Jones v. Ballon, 130 N. C. 527, 
53 S. E. 254; Revnolds v. Crawfordsville Bank, 112 U. S. 411, 5 
Sup. Ct. 213, 28 L. Éd. 733 ; More v. Steinback, 127 U. S. 70, 8 Sup. Ct. 
1067, 32 L. Ed. 51 ; Elv v. New Mexico R. Co., 129 U. S. 391, 9 Sup. 
Ct. 293, 32 L. Ed. 688'. 

The défendants set up the pendency of an action in the state court as 
a bar to this suit, and also insisted that by reason of the pendency 
of such action this court had no jurisdiction. In considering this 
question it is necessary to détermine the character of the action pend- 
ing in the state court. The parties who are défendants in the présent 
suit instituted an action in the state court to recover the two tracts of 
land in controversy in this proceeding. There is nothing in the pro- 
ceedings in that court to show that the court lias taken possession of 
the res, or that it has, by proper process, assumed doniinion over any 
spécifie property, the title of which is involved in this controversy. 
In the case of Slaughter v. Mallet Land & Cattle Co. (Circuit Court of 
Appeals, 5th Circuit) 141 Fed. 283, 72 C. C. A. 430, this question was 
considered by the court. The third headnote in that case is as follows : 

"The pendency In a state court of an action of trespasis to try title to land 
and to remove cloud from title does not place the land in the exclusive pos- 
.><essIon of that court, in such sensé that it is a ground for abatement of a sub- 
séquent suit in a fédéral court between the same parties to quiet title to the 
same land." 
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The défendants' suit in the state court against complainant and its 
vendor was an action under the Code of North Carohna for the re- 
covery of real property, and answered to the old action of ejectment, 
and was an action at law purely. The défendants in that suit or action 
set up a counterclaim, asking to hâve their title quieted under the act 
of 1893; but no action was ever taken upon this counterclaim. The 
plaintiffs in that action (défendants in this suit) filed no reply to the 
counterclaim, but at the close of this hearing what is styled a "reply" 
was offered in évidence. There was nothing to shovv' that the state 
court had granted leave to file a reply, or that any reply had ever been 
offered in the state court: There was nothing to show that the land 
had ever been taken into the custody of the state court in any manner. 
This paper was ruled ont as évidence. 

In the case of Barber Asphalt Pavement Co. v. Morris, 132 Fed. 947, 
66 C. C. A. 55, 67 L. R. A. 761, the court, in discussing this phase of 
the question said : 

"The gênerai rule upon this subject has been so clearly annouuced and so 
often aflirnietl by the Suprême Court and by this court that it is no longer opcn 
to debate or considération. It is that the pendency in a state court ot an ac- 
tion broufîht by the plaintiff in a subséquent action between tbe same parties 
in the fédéral court, and which involves the same subject-matter, présents no 
bar and furnishes no ground for the abatement of the later action. Stanton v. 
Embrey, 03 U. S. 548, 554, 23 L. Ed. 983 ; Standley v. lioberts, 50 Fed. 836, 
844, 8 C. C. A. 305, 314 ; Mcrritt v. Barge Go., 79 Ved. 228. 233. 24 C. C. A. 530, 
.535; Green v. Underwood, 86 Fed. 427, 420, 30 0. C. A. 162. 164; Hughes v. 
Green, 28 C. C. A. 537. 539. 84 Fed. 833, 8:35 ; Hubinger v. Trust Co., 36 C. C. 
A. 404, 496, 94 Fed. 788-700; City of Ogden v. Weaver. 108 Fed. 564-568, 47 C. 
C. A. 485-192 ; B. & O. R. R. Co. v. Wabasli R. Co., 57 C. C. A. 322, 110 Fed. 
C7S-680 ; Bail v. Tompkins (C. C.) 41 Fed. 480-400. * * * " 

Owing to the nature of the action instituted in tbe state court, this 
court, being of the opinion that there was m confiict of jurisdiction, 
therefore refused to grant the motion t:) dismiss this suit for the 
reasons thereinbefore statcd. 

It was also insisted that the défendants Henry Grinnell and his wife, 
Dodette Altonette Grinnell, were citizens of the District of Columbia 
and necessary parties to this suit, and that therefore this court had no 
jurisdiction of the same. It was alleged in the bill that thèse défend- 
ants were citizens of the District of Columbia. It thus appearing at 
the prelimmary hearing that the court was without jurisdiction, counsel 
for complainant were advised by the court that the suit would be dis- 
missed, whereupon they stated that they were prepared to show that 
such défendants were citizens of the state of Massachusetts, and would 
otïer évidence to that effect, and in such event would ask leave to 
amend the bill in conformity thereto, and at the same time requested 
the court t.j grant leave to complainant to take a discontinuance as 
to thèse défendants in the event that they should be unable to show 
that such défendants resided within the jurisdiction of this court. 
When this cause came on for final hearing complainant asked to 
be permitted to take a discontinuance or nonsuit as to Grinnell and 
wife. This motion was granted over objection of counsel for défend- 
ants. 
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The order permitting complainant to take a discontinuance as to 
thèse two défendants involves two questions : First, the power of 
the court to make the order ; and, second, the same being made, wheth- 
er the défendants Grinnell and wife are indispensable parties. This 
question has been passed upon by the Circuit Court of Appeals for the 
Êighth Circuit in the case of Boatman's Bank v. Fritzlen, 135 Fed. 
658, 68 C. C. A. 288. The court in that case, in discussing this phase 
of the question, among other things, said: 

" * * • In a détermination of the jurisdiction of tlie national courts, and 
the right to remove causes of action to them, indispensable i)arties only sliould 
be considered, because ail otlier parties may be dismissed and disregarded, if 
their présence would oust or reslrict tlae jurisdiction or the ri'^ht. Geer v. 
Mathieson Alliali WorlvS, 100 U. S. 428-432. 23 Snp. Ct. 807, 47 L. Ed. 1122 ; 
Bacon v. Klves, 100 U. S. 99, 1 Sup. Ct. 3, 27 L. Ed. 09; Worinley v. Wormlcy, 
8 Wheat. 421, 5 L. Ed. 051 ; Wood v. Davis, 18 IIow 407, 15 L. Ed. 400 ; Sioux 
City Terminal R. & W. Co. y. Trust Co. of A'orth America, 82 Fed. 124, 27 C. C. 
A. 73." 

In this case, the court has jurisdiction of the subject-matter and the 
parties, and therefore the bill may be dismissed as to any défendant 
who is not an indispensable party to the suit, and retained as to other 
défendants. Horsford v. Gudger (C. C.) 35 Fed. 392 ; Pavne v. Hook, 
7 Wall. 430, 19 L. Ed. 260 ; Carneal v. Bank, 10 Wheat. 188, 6 L. Ed. 
397 ; Vattier v. Hinde, 7 Pet. 261, 8 L,. Ed. 675 ; Horn v. Lockhart, 
17 Wall. 579, 21 L. Ed. 657. The court having jurisdiction of the sub- 
ject-matter as well as the parties, except the two défendants who are 
citizens of the District of Columbia, it would be unreasonable to hold 
that the complainant is without a remedy simply because two of the 
défendants are not within the jurisdiction of the court, and this can 
never happen, except where the absent défendant is an indispensable 
party; and, in order to secure the due administration of justice in 
such cases, this exception should be remedied by appropriate législation 
framed so as to provide for service on défendants residing in the 
District of Columbia and ths territories, although it should involve an 
amendment to the Constitution. 

In determining whether thèse défendants are indispensable parties, 
the proper test is whether, in this suit, a decree can be entered without 
afïecting the interests of the défendants beyond the jurisdiction of the 
court. It cannot be seriously contended that a decree of this court 
declaring the complainant to be the owner of the lands in controvcrsy 
and restraining the other défendants from asserting title to the same 

; could in the slightest degree afïect any claim which the défendants Grin- 
nell and wife may hâve to an interest in the property. If the claims of 
Grinnell and wife were so interwoven with those of the other défend- 
ants that no decree could be made by this court without afïecting their 
rights, then, of course, they would be indispensable parties, and this 
court would be without jurisdiction. 

In the case of Alred v. Smith, 135 N. C. 443, 47 S. E. 597, 65 L. 

i R. A. 924, this question was considered by the Suprême Court of 
North Carolina, and in discussing this phase of the question, on page 
452 of 135 N. C, and page 601 of 47 S. E. (65 L. R. A. 924), the court 
said: 
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"In respect to title, interest, or estate to or in the common tenement they are 
strangeris, aud no act clone by one can affect, inure to the benefit of, or injure 
tlie otber. * * * In respect to the title no act by oue can affect the other. 
* * * It would be an anomaly iu the law if one tenant in common could, by 
matter in pais, deod, or record, estop his eo-tenant in respect to bis title, in re- 
gard to which they are absolute strangers. * * * " 

Also, in the case of Williams v. Crabb, 117 Fed. 193, 54 C. C. A. 
213, 59 L. R. A. 425, it was held that in a suit in equity by one of two 
heirs at law of a décèdent to set aside a will and a deed executed by 
such décèdent for fraud or undue influence and to recover complain- 
ant's share of the property the other heir was not an indispensable 
party, and that the fédéral court would not require his joinder as a 
partv where it would oust the jurisdiction of the court. In this case, 
on pag-e 205 of 117 Fed,, and page 225 of 54 C. C. A. (59 L. R. A. 
425), the court quotes with approval from the case of Elmendorf v. 
Taylor, 10 Wheat. 152, 6 L. Ed. 289, in which Chief Justice Marshall, 
who delivered the opinion of the court, said: 

"It is contended that he [plaintif?] is a tenant in common with the others, 
and ouglit not to be permittefl to sue in equity without making his co-tenants 
parties to the suit. ïhis objection does ifot afl'ect the jurisdiction, but ad- 
dresses itself to the policy of the court Courts of equity require that ail the 
lîarties concorncd in intî'rost shall be brouglit beforo them, that the matter in 
controversy may be flnally settled. This équitable rule, however, is framed by 
the court itself. and is subject to its disf-retion. It is not, lil^e the description 
of parties, an inflexible mie. a fnilure to observe which turns the party out 
of court because it bas no jurisdiction over his cause, but, being introduccd by 
the court itself for the purpnse of justice, is susceptible of modification for 
the promotion of tlipse pnrposes. In this case the persons who are alleged to 
be tenants in common with the plaintifCs appear to be entitled tn a fonrtb 
part, not of the whole contract. but m sner'iaii^- described portion of it, which 
may or may not interfère with the part occunied by the défendant. Xeither the 
bill nor the answer nllee-es such an interférence, and the court ought not, with- 
out such allégation, to présume it." 

It is also insisted that the bill of complaint does not state facts suffi- 
cicnt to constitute a cause of action, in that it is not allesçed that the 
plaintiff bas establisbcd in an action at law anv rig-ht or title to the land 
in controversy or the possession thereof. This contention under the 
circumstnnces, is untenable. The complainant invokes the jurisdic- 
tion of this court, and seeks to assert its rights under the provisions 
of the North Carolina statute (chapter 6, p. 37, Laws 1893), section 
1 of which reads as foUows : 

"That an action may be brougbt by anj' person against another who claims an 
estate or interest in real property adverse to bim for the purpose of determin- 
ing such adverse claim." 

The foregoing statute provides for the enlargement of équitable 
rights. While the Législature of a state cannot enlarge the équitable 
jurisdiction of the courts of the United States, at the same time it may 
by législative enactment provide for the enlargement of équitable 
rights, and such rights may be enforced by the Circuit Court of the 
United States by virtue of its équitable jurisdiction, in the same man- 
ner as such rights are enforced in the state courts. This is so from 
the very nature of things. It would be inconsistent to hold that a 
citizen of the state of North Carolina under the laws of that state 
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would be entitled to go into the state court and seek tlie enforcement 
of certain équitable righ's, while, on the other hancl, a citizen of an- 
other State who is entitled to' go into a Circuit Court of the United 
States within the same territory would be denied the privilège of en- 
forcmg a right thus conferred upon the citizetis of the state vvherein 
the action is brought. 

_ In the case of Davis v. Gray, 16 Wall. 2âl, 21 h- Ed. 447, in discuss- 
ing this question, the court said : 

"A party by gohig into a national court does not lose auv ri?ht or appropriât^ 
remedy of which he miglit hâve avalled liimself in the state courts of the same 
locaUty. ïhe wise policy of the Constitution gives him a choice of tribunais." 

Also in the case of Ex parte McNiel, 13 Wall. 243, 20 L. Ed. 624, 
the court said; 

" * * * This prineiple may be laid down as axiomatie in our national ju- 
risprudence. A party forfeits nothing by going into a fédéral court. * « * " 

The court, in the case of Broderick's Will, 21 Wall. 503, 530, 22 L. 
Ed. 599, declared that: 

"Whilst it is true that altérations in the Jurisùiction of the state courts 
cannot alïect the équitable iiu-isdiction of the Circuit Courts of the United 
States, so long as the équitable rights themselves reuiain. yet an enlargement 
of the équitable rights may be administered by the Circuit Courts, as well as 
hy the courts of the state." 

In the case of Darragh v. Wetter Mfg. Co., 78 Fed. 13, 33 C. C. A. 
009, the court, among other things, said : 

"In Clark v. Smith, 13 Pet. 195, 202, 10 L. Ed. 123, a suit in equity in the 
fédéral court, under a state statute, was maintained by a party in possession 
of real ostate to cancel a junior patent, although this statute dispensed wîth 
the rule in equity that the title of the complainant must first be established 
at law. In Holland v. Challen, 110 U. S. 15, 25, 3 Sup. Ct. 495, 2S L. Ed. 52, 
a bill to quiet title to land in Nebraska, brought in the fédéral court by a 
complainant out of possession, was maintained under a statute of that state, 
although that statute dispensed witli the equity rule that one must hâve es- 
tablished his title at law, and must be in possession, in order to maintaiu 
•such a suit. 

"In Cummings v. Bank, 101 TJ. S. 153, 157, 25 L. Ed. 903, the statute of a 
state had given to property bolders the right to enjoin the payment of an 
illégal tax ; and, In discussing the right of the complainant to maintaln a suit 
In the national courts for that purpose, Mr. Justice Miller said : 

" 'We hâve also held that where a statute of a state created a new right, or 
provlded a new remedy, the fédéral courts will enforce that right either on the 
common-law or equity side of its docket, as the nature of the new right or new 
remedy required.' 

"In Gormley v. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, .33 L. Ed. 909, the 
Suprême Court sustained a suit in equity brought in the fédéral court under 
chaptor 110, Rev. St. 111. 1881, commonly calletl the "Burnt Records Act," by 
oue out of possession of real estate, to establish his title, and to recover the 
possession of the property of the défendant, and granted the relief he sought, 
notwithstanding the earlier décision in Whiteliead v. Shattuck, 138 U. S. 140, 
11 Sup. Ct. 276, 34 L. Ed. 873. In this case the Suprême Court again de- 
clared that: 

" 'An enlargranent of équitable rights by state statute may be administered by 
the Circuit Courts of the United States, as well as by the courts of the state, 
and when the case is one of a remédiai proceedlng, essentially of an équitable 
character, there can be no objection to the exercise of the jurisdiction.' 
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"Finally, In Cowley v. Eallroad Ck>., 159 U.S. 569, 582, 16 Sup.Ct. 127, 40 
L.Ed. 263, a case is reported in which a suit had been brought in one of the 
courts of Wasliington Territory to set aside the judgment of that court for 
fraud under a territorial statute which authorized the territorial court to 
vacate its judgments In original sults of tbls character brought for that 
purpose. The suit was transferred to the fédéral court and there cited; 
but the Circuit Court dismissed the bill on the ground that It was not ae- 
cording to equlty practice to vacate or act directly upon a judgment at law, 
that the complainant should hâve applied by pétition or motion to set aside 
the judgment in the original cause, and that bis remedy at law was plain and 
adéquate. The Suprême Court reversed that decree. Mr. Justice Brown de- 
livered the unanimous opinion of the court, in which he announces the same 
raies, and cites the same authorities which he had so vigorously présentée! 
in his dissenting opinion In Gates v. Allen, 149 U. S. 451, 461, 13 Sup. Ct. 883, 
9T7, 37 L. Ed. 804. In speaking of this suit he said: 

" 'Even if it were trented as in form a bill in equity. the right of the com- 
plainant would be gauged as well by the statute under which the bill was flled 
as by the gênerai rules of equlty jurisprudence. * * * While the fédéral 
court may be compelled to deal with the case according to the forras and mode 
of proceeding of a court of equity, it remains, in substance, a proceeding under 
the statute, with the original rights of the parties unchanged.' 

"Upon a carel'ul review of ail thèse authorities, and especially in view of 
the décisions in the last two cases to which we hâve adverted, it may, we 
think, be safely said that the following rules relative to the jurisdiction and 
power of the fédéral courts to enforee rights created, and to administer remé- 
dies provided, by state statutes for enforceinent and administration in the 
courts of the states, hâve been flrmly established in the jurisprudence of the 
United States : Rights created or provided by the statutes of the states In 
the fédéral courts, either at law, in equity, or in admiralty, as the nature of the 
new rights may require. Ex parte McNiel, 13 Wall. 236. 20 L. Ed. 624; Cum- 
niings V. Bank, 101 U. S. 153, 157, 25 L. Ed. !K)3; Trust Co. v. Krumseig (de- 
cided by this court at May term, 1896) 77 Fed. 32, 23 C. C. A. 1. An en- 
largement of équitable rights by the statutes of the states may be administered 
by the national courts, as well as by the courts of the states. Case of Bro- 
derick's Will, 21 Wall. 503. 520, 22 L. Ed. .599; Cliirk v. Smith, 13 Pet. 195. 
202, 10 E. Ed. 123 ; Holland v. Challen. 110 U. S. 15. 25, 3 Sup. Ct. 495, 28 
L. Ed. 52; Frost v. Spitlev, 121 TT. S. .5.52. 557, 7 Sup. Ct. 1129. 30 E. Ed. 1010; 
Reynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. 213, 28 E. Ed. 733 ; Chapman v. 
Brewer, 114 U. S. 158. 170, 171. .5 Sup. Ct. 709, 29 L. Ed. 83; Gormley v. Clark, 
134 U. S. 338, 348, 349, 10 Sup. Ct. 554, 33 L. Ed. 909; Bardon v. Improve- 
ment Co,, 157 U. S. 327, .330, 15 Sup. Ct. 650, 39 L. Ed. 719; Cowley v. 
Railroad Co., 159 U. S. 569, 583, 16 Sup. Ct. 127, 40 L. Ed. 203. 'A party, 
by going into a national court, does not lose any right or appropriate 
remedy of which he might bave availed himself in the state courts of 
the same locality.' Ex parte McNiel, 13 Wall. 236, 20 L. Ed. 624; Davis v. 
Gray, 16 Wall. 203, 221, 21 L. Ed. 447 ; Cowley v. Railroad Co., 159 U. S. 509. 
.583, 16 Sup. Ct. 127, 40 L. Ed. 263." 

The contention of défendants' counsel in this respect would be correct 
if there were no statutes in North Carolina relating to the subj"ect. 
However, the Législature of that state has by législative enactment con- 
ferred additional équitable rights, which are now sought to be enforced 
by complainant in this suit. The case of Arrington v. Arrington, 114 
N. C. 119, 19 S. E. 278, is also relied upon as authority for the con- 
tention that the complainant is not entit'.ed to relief in this suit, because 
it is not alleged that it was the légal owner of the land in controversy at 
the time that the suit was instituted. A careful analysis of that case 
shows that, instead of sustaining the contention of the défendant, it 
rather tends to support the theory advanced by the complainant. 
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■ Among other things, the court, in discussing the admissibility of testi- 
mony, said : 

"The évidence which bad beou ndinitted, the inortgnge of ISOO, showed that 
when the plaintiff began her action she did not hâve the légal title to the l^/a- 
aere tract, but only an équitable title thereto, to wit, an equity of rédemption. 
The proffered and excluded évidence tended to show that the plaintiff, be- 
tween the commencement of the action and the trial, had lost her équitable 
title, and then had no right whatever to the possession of that tract. It should 

, not hâve been excluded ; for, in an action to recover land, the rule is the 
plaintiff must bave the right to the possession, not only at the institution of 

, the suit, but at the finie of trial also. * * ♦ " 

In that case it appears that, although the plaintiff possessed an éq- 
uitable title at the time of the commencement of the action, she had lost 
the same between the time of the commencement of such action and the 
trial thereof. The court held that, not being in possession of the éq- 
uitable title at the time of the trial, she did not hâve the right of pos- 
session, and was not therefore entitled to recover. In the case of Ar- 
rington v. Arrington, supra, the case of Geer v. Geer, 109 N. C. 679, 14 
S. E. 297, is quoted with approval, and in that case it was distinctly held 
that one may recover in an action of ejectment on an équitable title. In 
the controversy between the parties to this suit in the state court (West- 
felt V. Adams, 131 N. C. 379, 43 S. E. 823) it was held that the plain- 
tiff was entitled to recover on a deed made by an assignée in bank- 
ruptcy which did not contain a seal, and in that case Geer v. Geer, 
supra, is also quoted with approval. 

In the case of Dewing et al. v. Woods, 111 Fed. 575, 49 C. C. A. 443, 
Judge Goff said: 

1 "It was alleged in the hill thfit eomplainant had a fee-simple title to the 
land in controversy, and that be was in possession of the same, The record 
shows that eomplainant did not when the bill was filed, and does not now, 
bave the légal title to the land, and it is therefore entirely unnecessary that 
we cousider the matter of possession. * » * " 

• The learned judge who wrote the opinion in that case clearly states 
the rule as it applies in states like West Virginia, where there is no local 
•statute which provides for the enlargement of équitable rights. How- 
ever, in that case, the court, among other things, said: 

"The record shows that eomplainant did not when the bill was filed, and 
does not now, bave the légal title to the land. • * * " 

The use of the foregoing language justifies the inference that the 
court deemed it necessary either that eomplainant should bave had title 
to the land at the time of the commencement of the action, or should 
bave had the same at or bafore the final decree, to entitle him to the re- 
lief demanded. It should also be remembered that the case of Dewing 
et al. V. Woods, supra, was a suit to quiet title, and that a légal title was 
necessary in order to entitle the eomplainant to a decree. 

The bill allèges that eomplainant was in possession of the lands in 
controversy when the suit was begun, and is still in possession of the 
same. The complainant's possession is admitted in the third paragraph 
of the answer, and it is also shown by several witnesses that its pos- 
session began in 1899. But even though there was no proof as to pos- 
session, except that the possession began in 1899 and that Adams con- 
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veyed the premises in 1901, there would be a presumption that the pos- 
session thus shown continued and continues under Adams and those 
claiminp under him. Lazarus v. Phelps, 156 U. S. 205, 15 Sup. Ct. 271, 
39 L. Ed. 397. In the case of Reynolds v. Crawfordsville Bank, 
supra, among other thingfs, it was held that the complainant. being 
vested with a clear équitable title to the premises in controversy, was 
entitled under the Tndiana statute to a decree. The provisions of this 
statute are practically the same as those of the North Carolina statute. 
The case of Wehrman v. Conklin, 155 U. S. 324-325, ]5 Sup. Ct. 
129, 39 L. Ed. 167, was where a suit was instituted to quiet title under 
the Towa statute. a ':tatute substantially the same as the North Carolina 
statute. It was held: 

"ït will be obspvvfd that tliis statxite enlarges tlie jurisdictinn of the courts 
of oonity in tlio followinar navtinilars : First Tt clops not reoiiire the pl.Tintiff 
to hâve lieen atinoyerl or threatened by reneatod actions of e.tectrnent. Second. 
Jt dis!nensp« with tbe neceecity of bis title being prpyioii«!v estnbii«lipd at law. 
Third. A bill may be filed by a party haying an équitable as well as a légal 
title. Fourth. In some states it is not eyen necessary that the plnint'ff should 
be in possession of the land at the time of the tilinc; of the bill. Tbe«e stntutes 
hâve generally been held to be within the constitutional power of the Législa- 
ture." 

Aiso, on nae-es 324, 325 of 155 U. S., and oao-e 133 of 15 vSuo. Ct. (39 
L. Ed. 167), in discussine the extent to which the fédéral courts hâve 
eone in the enforcement of eqttitable rîghts conferred by state statutes, 
it is said: 

"Another step in the direction was taken in Reynolds v. Crawfordsville Bank, 
112 TT. S. 40-,. r> Sup. Ct. 21,?. 28 L, Rd. 7.".?!. in which a bill was sustained on 
an e<niitah!e title, although it would appear from a report of the case that 
such title was not fortified by actual possession." 

At the final hearing it apoeared that the plaintifï at the time of the 
commencement of the suit had only an équitable title to the property 
in dispute; the conveyance under which it claimed beincr without seals, 
but in other respects sufficient. However, before the hearinsr was con- 
cluded, the conveyance was amended. re-probated. and re-reeistered, so 
as to make it a perfect conveyance of the légal title to the complainant, 
and again ofïered in évidence, and admitted as such, and in addition the 
complainant obtained from its vendor another deed, which it had pro- 
bated and registered, and which was admitted in évidence, conveying 
the land to the complainant. Whereupon the défendants ofïered a 
formai written motion to dismiss the stiit on the ground that the com- 
plainant at the time of the institution of the suit did not hâve a lesfal 
title to the land. This motion was denied. The deed as originally filed 
was not under seal, but it purported upon its face to be a perfect con- 
veyance in ail respects, except the scrolls at the ends of the names of the 
signers. While not a deed in the technical sensé of the term, at the 
same time it had the efifect to convey a perfect équitable title. In the 
case of Rutherford v. Green, 37 N. C. 126, it is said : 

" * * * But if he could at law, it is the settled principle of equity that a 
yalid contract for the conveyance of land is, in itself, an équitable conveyance, 
whereby the person to whom it is given is regarded in equity as a complète 
owner, and is entitled at any time to call for a légal conveyance, whereby he 
may become légal owner also, • * • " 
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Phillips V. Davis, 69 N. C. 119, is to the same effect. 

There was no objection to the introduction of any of the deeds, except 
the one herein referred to, and in that instance the objection was based 
upon the ground that it was not properly registered. However, défend- 
ants' counsel reserved the riglit to object to the effect of the same 
on account of the defects in the deeds originally introduced. This de- 
fect was remedied by a re-registration during the hearing. Hudson 
V. Jordan, 108 N. C. 12, 12 S. E. 1029 ; Cawfield v. Owens, 129 N. C. 
286, 40 S. E. 62. Although the complainant would hâve been entitled 
to a decree upon his équitable title, as shown by the deed introduced 
in the first instance, to which no seals were attached, at the same time, 
having introduced a perfect légal title to the lands in controversy dur- 
ing the pendency of the suit, this présents the case of one being pos- 
sessed with an équitable title at the commencement of the suit and with 
a perfect légal title at the final hearing, which, in either view of the 
case, would give complainant a standing in court. The chain of title 
was complète in ail respects down to Adams, and there was an admis- 
sion in the answer to the efïect that Adams and wife conveyed the prop- 
erty in controversy to the complainant. This admission on the part of 
the défendants practically takes this matter out of the realm of contro- 
versy. However, the Circuit Court of Appeals (Sixth Circuit), in the 
case of Reeves v. N. C. Eand & Timber Co., 141 Fed. 821, 72 C. C. 
A. 287, considered this, among other questions, in a well-prepared opin- 
ion delivered by Lurton, Circuit Judge, in which, among other things, 
it is said : 

"Finally, it is said that a complainant cannot acqviire a title pending hls suit, 
and bring it fonvard by supplemental bill. That is not this case. The com- 
plainants had an impprfect, but inchoate, title when they brought this suit. 
They simply perfected the existing title. ♦ * * " 

It is also insisted that the complainant has an adéquate and complète 
remedy at law. This contention cannot be maintained. The bill shows 
that the complainant was in the actual possession of the premises in con- 
troversy at the time suit was instituted, that it was and still is in the actu- 
al possession, and, therefore, cannot maintain an action at law in this 
court. While it is insisted that the complainant might hâve a remedy 
at law in the state court, at the same time, under the circumstances, this 
court will not refuse to entertain jurisdiction in cases like the one at 
bar. The court, in the case of United States Life Ins. Co. v. Cable, 98 
Fed. 761, 39 C. C. A. 264, among other things said: 

"In the fédéral courts it is well settled that the court will not turn a sultor 
In equity over to a remedy at law in the state court, but only on the law side 
of the fédéral court." 

This court, having jurisdiction of the subject-matter as well as the 
parties, will proceed to hear and détermine the questions involved, 
either in equity or on the law side of the docket, according to the plead- 
ings and évidence. 

It is insisted by counsel for défendants that the grants under which 
complainant claims title, not being registered within two years from the 
date of the issuance of the same, are void under section 2779 of the 
Code of North Carolina, which reads as follows : 
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"Tlie Seeretary, on application of elaimante, shall malse ont grants for ail 
Kui'veys returned to his office, which grants shall be authenticated by the Gov- 
eruor, covinterslgned by the Secretary and recorded In his office. The date of 
tlie entry shall be inserted In every grant, and no grant shall issue upon any 
sui'vey, uuless the sanie be signed by the surveyor of the county ; and every 
persou obtaining a grant for land shall, within two years after such grant 
iiïmll be perfeeted as aforesald, cause the same to be registered in the county 
where the land shall lie; and any person may cause to be there registered any 
(■ertified copy of a grant from the office of the Secretary of State, which shall 
hâve the same efïect as if the original had been registered. Upon certiflcate 
trom the entry-taker, that the claimant has assigned his interest under the en- 
try, a grant shall be issued in the name of the assignée: Provided, that the 
said assignée is a citizen and résident of this state, or shall hâve come Into 
the State with the bona flde intent of becoming a résident and citizen thereof." 

There is nothing in the foregoing section which can be construed as 
authority for the contention that the failure to register a senior grant 
within two years from the date of the issuing of the same renders 
such grant void. However, this question has been passed upon recently 
by the Suprême Court of North Carolina. Judge Connor, in a very 
able and exhaustive opinion in the case of Janney v. Blackwell, 138 
N. C. 439, 50 S. E. 857, among other things, in discussing this ques- 
tion, says : 

"By maklng the entry as prescribed by law the enterer does uot acquire any 
title to the land, but only a 'pre-emption' right, or, as it is sometimes called, an 
'inchoate equity,' or right to call for a grant upon compliance with the statute. 
The grant, when issued, relates to the entry, and vests the title in the gran- 
tee. The land, when granted, is no longer subject to entry as 'vacant and unap- 
propriated lands.' Featherston v. Mills, 15 N. C. 596 ; Hoover v. Thomas, 61 
N. C. 184 ; State v. Bevers, supra ; Newton v. Brown, 134 N. C. 4.^9, 46 S. E. 
994. It follows, therefore, that, if one lay an entry upon and procure a grant 
for land covered by a grant, he acquires no title thereto, for the reason that 
the State has by the senior grant parfed with its title. Stanmire v. Powell, 35 
N. C. 312. If the land be open to entry, and a grant be issued therefor, such 
grant may not be attacked coUaterally for fraud, irregularity, or other cause. 
This can be done only by the state, or by pursuing the provisions of section 
2786 of the Code. But, if the land be not subject to entry, the grant is void, 
and may be attacked coUaterally. Prier to 1885 the statutes provided that ail 
grants, deeds, etc., be registered in the county wherein the land was situated 
within two years from the date thereof. With one or two omissions, the I^egis- 
lature uniformly extended the time for registration for two years. This court 
with equal uniformity held that such instruments, when registered within two 
years from their date or within the extended period, were good and valld for 
ail purposes from their date by relation. Referring to grants, it was held in 
Hill V. Jackson, 31 N. C. .S33, that 'the passage of the acts « « • prolonging 
the time within which grants shall be registered in the county has practicaliy 
the effiect of rendering nugatory that clause in them. * * • The grants then 
may be registered at any time, If at that time there be any law authorizing 
the act. » * * If the registration of the grant was légal, then it must hâve 
the efïect of relating back. This is a uecessary conséquence, and daily recog- 
nized In our practice.' 

"The same doctrine prevailed in regard to deeds. Walker v. Coltraine. 
41 N. O. 79 ; Phif er v. Barnhart, 88 N. C. 333. At the session of 1885 the 
Législature enacted a statute which worked a radical change in regard to the 
registration of deeds. Chapter 147, p. 233, Lavvs 1885, déclares that no deed, 
etc., shall be valid at law to pass any property as against creditors or pur- 
chasers for value, but from registration. No time was fixed within which such 
instruments were to be recorded. From that time it became unnecessary to 
pass the usual act extending the time for registi-ation of deeds. The Législa- 
ture at tliat session and until 1893 failed to extend the time for registering 
grants. In Wyman v. Taylor, 124 N. C. 426, 32 S. E. 740, this court held that 
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chapter 147, p. 233, Laws 1885, did not apply to grants ; hence from 1885 untll 
1893 tùere was no statute in force in tliis state authorizing the registratlon 
of grants after tbe expiration of two years from tlieir date. By section 2779 
of tlJe Code they were requlred to be registered witliin two years. Durlng the 
period between 1885 and 1893 there was no statute in force permitting tlie 
plaintiff to register the grant. 

"lîy chapter 40, p. 52, Laws 1893, it was provided that grants thoretofore 
made, which were required to be registered, 'may be registered in the coun- 
ties in which the lands lie respectively at any time or times within two years 
from the flrst day of Januarj', 1894, next ensuing, uotwithstanding the fact 
that such specifled times hâve already expired, and ail such grants hereto- 
fore registered after the expiration of such specified time or times shall be 
taicen and treated as if they had been registered within such specifled time 
or times ; provided that nothiug herein contained shall be held or hâve the 
effeet to divest any rights, titles, or etiuities, in or to the land covered by such 
grants, or any of them, acquired by any person or persons from the state of 
North Carolina, by or through any entry or entries, grant or grants made 
or issued sinee such grants were respectively issued, or of those claimiug 
through or under such subséquent entry or entries, grant or grants.' Tlie 
plaintiffs insist that the language of the proviso prevents the opération of the 
senior grant from relating back to its date, and gives the grant of iSTG, under 
which they claim, priority. The question is thus presented : What 'l'isht, 
title, or equity' did the grant of 1875 confer upon the grantee? As we hâve 
seen, the land at the time of the issuing of the grant was not su.b.1ect to 
entry, and fherefore the grantee acqnired no right, title, or equity in the land 
as against the prier grantee. It is well settled that, where langunge is used 
in a statute which has a well-deflned légal meaning, the Législature will be 
presumed to hâve used the language with référence to such meuuhig. The 
plaintifC must therefore establish the proposition that he had some légal 
right or title to the land or some equity therein by virtue of bis grant. It 
is not to be doubted that tlie Législature had the power to impose upon the 
persons registering their grants after the time provided therefor had expired 
the condition that they sliould do so, subject to junior grants which had been 
registered. The registratlon of a grant is not necessary to give it validity 
for the purpose of passing title. 24 A. & E. Enc. (2d Ed.) 116. It will be 
noted that there is a marked différence in the language of the statute re- 
quiring the registratlon of deeds (section 1245, and Acts 1885, p. 233, c. 147), 
and that requiring the registratlon of grants. The flrst déclares that 'no deed 
shall be good and available,' where as the second directs that the grant be 
recorded. 

We therefore conclude that, in view of the facts set out in the record, the 
plaintiff had not, at the time of the registratlon of the grant of 1848, acquired 
by the grant of 1875 any "right, title, or equity," as against the senior grant, 
which gave it priority. Neither grantee had aetual possession of the 
land. The légal title vesting in the flrst grantee drew the constructive pos- 
session, which continued until there was an ouster. It appears that the 
plaintifC had never taken possession. Therefore the possession is, by opération 
of law, in the défendant by virtue of the senior grant. It may be suggested 
that the construction which we hâve placed upon the proviso of the act of 
1893 practically emasculates it^gives it no operative force. If the défend- 
ant had gone into aetual possession of the land, thereby ousting the senior 
grant, and remained In possession for seven years, he would hâve acquired 
title." 

This opinion effectually disposes of the question soughfc to be raised 
by the défendants. It will be ofaserved that the court in that case holds 
that junior grants are void in the absence of an aetual adverse posses- 
sion of the disputed premises for a period of seven years. While this 
court is of opinion that the act of 1893 is rétrospective, and had the 
efifect of validating any grants that were invalid by virtue of section 
2779 of the Code at the same time the Suprême Court of North Caro- 
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lina, in the case of Janney v. Blackwell, supra, has practically decided 
that the act of 1893 was not necessary for such purpose. In this in- 
stance, the complainant not only holds under senior grants, but has been 
in possession since 1899 ; while, on the other hand, the défendants hold 
under junior grants, and hâve never been in possession of the premises. 
Therefore tlie junior grants, under the circumstances, are absolutely 
void and of no effect. This question bein'? settlerl by the 'ïnr-r^me 
Court of the state of North Carolina, and this suit bei g instituted in 
that State, such décision is binding on this court. 

This practically disposes of ail légal questions involved in this con- 
troversy, and leaves nothing but the question of location of the lands 
in controversy. The court, after a careful considération of ail the évi- 
dence in this cause, is of opinion that the complainant is entitled to the 
relief prayed for in the bill, and will therefore enter a decree to that 
efïect. 



MORRILL et al. v. AMERICAN RESERVE BOND CO. OF 
KENTUCKY et al. 

(Circuit Court, W. D. Missouri, C. D. January 10, 1&07.) 

No. 2,307. 

1. Trusts— Enfoecement—Equity—.Tukisdiction. 

Every eestui que trust is entitled to tlie aid of a court of equity to avail 
himself of tlie benefit of the trust, and the forbearance of the trustée may 
not préjudice him. 

2. Courts — .Iurisdiction op Fédéral Cousts — Suit Against State. 

A suit against a state ofiicer, whieh involves the pecuniary iuterest of 
the state to restrain or direct the action of tlio offlcer in a niatter intrusted 
to his officiai discrétion, is a suit against the state itself, of which the 
national courts hâve no jurisdiction, but a suit to enjoin or direct a state 
offlcer in the performance of an officiai act which requires the exercise of 
no discrétion and involves no pecuniary interest of the state. and no vio- 
lation of a positive statute thereof indicative of its public policy, is not a 
suit against a state, and any qualifled citizen of another state may maiu- 
tain such a suit in a fédéral court; and a suit of this nature may be main- 
tained even wlien its détermination involves the pecuniary interest of the 
state if the act of the offlcer is purely ministerial, or to restrain officiai 
action in pursuance of an unconstitutional statute, or without lawful au- 
thority, and to recover damages for such action. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 844%. 

Fédéral jurisdiction of suits against state, see note to Tindall v. Wesley, 
13 C. C. A. 165.] 

3. S AME. 

Where corporations were required by a state statute to deposit securlties 
with the State Treasurer to insure performance of their contracts, and the 
corporations hâve become insolvent, a suit by creditors entitled to the 
benefit of the securlties to require the State Treasurer to turn the same 
over to reeeivers, to be disposed of for the benefit of complainants and ail 
others entitled to share therein, is not a suit against the state, and for 
that reason without the jurisdiction of a fédéral court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 8441/^.] 

4. Corporations— INSOLVENCY of Bond Company— Remedy of Creditor Un- 

der ÎIissouRi Statute. 

Act Mo. April 21, 1893 (Laws 1893, p. 121), requires bond investment 
companies selling bonds, certificates, or debentures on the installment or 
partial-payment plan to deposit securlties with the State Treasurer for 

151 F.— 20 
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tlie protection of Investors In such bonds. Section 4 provides that, In caHe 
of the failure of any such company, a circuit court of the state, on the 
application of one or more bondholders, stiall appoint a recelver to wlnd up 
Its affairs and Uquidate its debts, using tberefor the deposit with the State 
Treasurer, who is requlred to pay ont the same on the order of the court. 
Act March 26, 1S,97 (Laws Mo. 1897, p. 90), contalns simllar provisions for 
the deposit of securlties by such companies, and also provides that, when 
domestic, they shall be under the supervision of fhe supervlsor of build- 
ing and loan associations, and, on their failure to make or maintain the 
deposit, they shall be proceeded against for forfeiture of their charter 
at" bis relation by the Attorney General. It further repeals ail acts and 
parts of acts ineonsistent therewith. Eeld, that such act did not repeal 
section 4 of the act of 1893 and make ths remedy by proceedings Instituted 
by tlie Attorney General exclusive, but left the remedy provided by said 
section 4 open and effective to bondholders In case of the Insoivency of a 
Company, without requiring that such suits should be Instituted, conduct- 
ed, or controUed by the Attorney General. 
5. Courts— JuRisDicTioN op Pedebai, Courts— Enforcemtînt of Trusts. 

Where a state statute required a corporation to deposit securlties with 
the State Treasurer for the protection of creditors, and authorized the 
latter on Its insoivency to maintain a suit la a state court to avail tbem- 
selves of such securlties, such creditors who are quallfled eitizens of an- 
other state hâve the right to enforce such remedy and the trust created 
for their benefit in a fédéral court, and such court under Its plenary juris- 
diction as a court of equity to enforce trusts bas power to talie the securl- 
ties into its own hands for administration at any stage of the suit when it 
deems such action for the best interest of the beneficiaries. [Ed. Note. — 
For cases in point, see Cent. Dlg. vol. 13, Courts, §§ 972, 973.] 
8. Same— FEDERAL and State Courts— Prioritt of Jubisdtction. 

A state statute required bond companies ls.suing bonds on the install- 
naent or partial-payment plan to deposit securlties with the State Treas- 
urer to protect their bondholders, and, In case of the insoivency of any 
such Company, authorized one or more of such bondholders to institute a 
suit for a recelver who should wind up the affairs of the company, and 
be entitled, on an order of the court, to the bonds In the hands of the 
Treasurer. A single bondliolder of such a company Instituted a suit in 
a state court against the company and the State Treasurer to require the 
latter to pay the amount due him from the deposit. No recelver was 
prayed for nor appointed. nor was any action taken by the court, to obtain 
possession of the securlties in the hands of the Treasurer. Held, that 
such court did not acquire custody or control of such securlties so as to 
deprive a fédéral court of Jnrlsdictlon to take possession of and admlnls- 
ter the same through Its recelver for the benefit of ail bondholders In a 
subséquent suit by other bondholders to wind np the affairs of the com- 
pany as an Insolvent in conformlty to the statute. [Ed. Note. — For cases 
in point, see Cent Dlg. vol. 13, Courts, §§ 1345-1347, 1349.] 
7. REOErvEKs— Appointment et Fédéral Courts— Property in Anothee Dis- 
trict. 

A recelver appointed by a fédéral court of one district bas no power to 
take possession of property in another district, and hls appointment for 
that puri'ose does not aflfect the right or power of the court in the district 
where the property Is to take possession of the same througb Its own re- 
celver. [Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Eeceivers, 
§§ 409, 411.] 

In Equity. On motion by receiver. 

W. H. Allen, C. B. Allen, and W. G. Carpenter, for complainants 
F. M. Wilcox and others. 

I. J. Ringolsky and James Rosenthal, for complainants Morrill and 
others. 

Leasing Rosenthal, for receiver Western Trust & Savings Bank. 
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E. "R. and R. E. Rombauer, for complainants Sewell and others. 

Clinton Rowell and J. H. Zeumbalen, for receiver Mississippi Valley 
Trust Company. 

Herbert S. Hadley, Benjamin Schnurmacher, and Théodore E. 
Rassieur, for the State Treasurer, Attorney General, and superviser 
of bond investment companies of the state of Missouri. 

Karnes, New & Krauthoff, for certain bondholders. 

Nagel & Kirby, for J. C. Rogers, Kentucky receiver. 

J. Erb and Clarence T. Case, for défendant companies. 

Before SANBORN and HOOK, Circuit Judges. 

SANBORN, Circuit Judge. The receiver herein bas presented a 
motion which ail parties to this suit, except the défendants Jacob F. 
Gmelich, the Treasurer of the state of ^lissouri, Herljert S. Hadley, 
the Attorney General of the state, and William L. Watkins, the super- 
visor of bond investment companies of the state, urge this court to 
gluant to the effect that an order be made that Joseph F. Gmelich, the 
State Treasurer, deliver to the receiver herein the securities deposited 
with him by the défendant corporations to secure the claims of the 
complainants, to the end that the receiver may collect, liquidate, and 
distribute the trust property. The Attorney General and Messrs. 
Benjamin Schnurmacher and Théodore F. Rassieur, his associâtes, 
speaking for the three officers of the state, say that, as this court has 
jurisdiction of the subject-matter and of the parties to this suit, they 
prefer to bring this property to, and place it in the hands of, this court 
for administration and distribution, unless the législation of the state 
has given them mandatory instructions to do otherwise. They call 
attention to the nature of the suit and to the législation of the state of 
Missouri with référence to the securities which constitute the trust 
property, and request the décision of certain questions which are now 
to be considered prior to the disposition of this motion. 

The three défendant corporations deposited in the aggregate bonds, 
mortgages, and other securities of the face value of about $1,050,000 
with Gmelich, the State Treasurer of Missouri, under article 19, § 
1536, of the Revised Statutes of Missouri of 1899, to secure the holders 
of bonds which thèse corporations issued the payment of the amounts 
of money which they thereby promised to return to them. The cor- 
porations ceased to do business and became insolvent. The complain- 
ants, who were holders of bonds of thèse corporations to the requisite 
amounts and citizens and résidents of the state of Illinois, brought this 
suit on behalf of themselves and ail others similarly situated against 
the défendants named in the title to this opinion, who were résidents 
and citizens of other states, to enforce the trust created by the deposit 
of the bonds, notes, and mortgages with the State Treasurer for their 
benefit. This is, therefore, a suit by cestuis que trust against the 
trustée, the custodian of this property, and the debtors who pledged 
it to enforce the exécution of the trust created by the deposit of thèse 
obligations to secure the claims of the complainants. 

The enforcement of trusts is one of the immémorial heads of equity 
jurisprudence, and the nature of this suit, the diversity of citizenship,. 
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the amounts in controversy, and the présence of the trust property 
within this district bring it far within the jurisdiction of this court sit- 
ting in eqiiity, and no judgment or exécution returned nulîa bona 
thereon upon tlie claims of the complainants was requisite to sustain 
it. Every cestui que trust is entitled to the aid of a court of equity 
to avail himself of the benefit of the trust, and tlie forbearance of the 
trustée mav not préjudice him. Lechmere v. CarHsle, 3 P. Wms. 211, 
222; Russél! v. Clarke's Executors, 7 Cranch, 69, 97, 3 L. Ed. 271; 
Rodnev v. Schankland, 1 Del. Ch. 35, 12 Am. Dec. 70, 74; Ilavden v. 
Thompson, 71 Fed. 60, 63, 17 C. C. A. 593, 595; Darragh v. H.'Wetter 
Mfsf. Co., 78 Fed. 7, 14, 15, 23 C. C. A. 609, 616; Memphis Sav. Bank 
V. lïouchens, 115 Fed. 96, 106, 52 C. C. A. 176, 186; Missouri Broom 
Mfg. Co. V. Guvmon, 115 Fed. 112, 116, 53 C. C. A. 16, 20; Schofield 
V. Ute Coal & Coke Co., 92 Fed. 269. 271, 34 C. C. A. 334, 336. The 
statutes of the state of Missouri required the défendant corporations, 
as a condition of conducting their business in the state, to deposit the 
trust property in the hands of the State Treasurer to secure the pay- 
mcnt of their bonds ; and the deposits under considération were made 
in compliance with this législation. This is a suit to take thèse de- 
posits from the possession of the Treasurer, to convert them into 
money, and to distribute this money among the cestuis que trust to 
whom it belongs. The judicial power of the United States does not 
extend to suits by citizens against states. Amendments to the Consti- 
tution, art. 11. Is this a suit against the state of Missouri? 

A state can act only through its agents. But not every suit against 
an officer of a state is a suit against the state itself. A suit against a 
state officer, which involves the pecuniary interest of a state, to re- 
strain or direct the action of the officer in a matter intrusted to his 
officiai discrétion, is a suit against the state itself, of which the national 
courts hâve no jurisdiction. Board v. McComb, 92 U. S. 531, 541, 
23 L. Ed. 623 ; Louisiana v. Jumel, 107 U. S. 711, 720, 723, 2 Sup. Ct. 
128, 27 L. Ed. 448; Cunningham v. Raiiroad Co., 109 U. S. 440. 
457, 477, 3 Sup. Ct. 292, 609, 27 L. Ed. 992; In re Ayres, 123 U. S. 
443, 497, 506, 8 Sup. Ct. 164, 31 L. Ed. 216; Fitts v. McGhee, 172 
U. S. 516.^ But a suit to enjoin or direct a state officer in the perform- 
ance of an officiai act which requires the exercise of no discrétion, and 
involves no pecuniary interest of the state and no violation of a pos- 
itive statute thereof indicative of its public policy, is not a suit against 
a state, and any qualified citizen of another state may maintain such a 
suit in a fédéral court. A suit of this nature may be maintained even 
when its détermination involves the pecuniary interest of the state if 
the act of the officer is purely ministerial. Rolston v. Missouri Fund 
Com'rs, 120 U. S. 390, 411, 7 Sup. Ct. 599, 30 L. Ed. 721; Clark v. 
Barnard, 108 U. S. 436, 447, 3 Sup. Ct. 878, 27 L. Ed. 780 ; Seibert v. 
Lewis, 122 U. S. 284, 7 Sup. Ct. 1190, 30 L. Ed. 1161. Such a suit 
may also be maintained to restrain officiai action in pursuance of an 
unconstitutional statute or without lawful authority and to recover 
damages for officiai action of this nature. Reagan v. Trust Co., 154 
U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Smyth v. /unes, 169 
U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. 

» 19 Sup. et 269, 43 h. Ed. 535. 
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In Louisiana v. Jumel the holders of certain bonds and coupons 
issued by the state of Louisiana brought suit against certain officers 
of the state to compel them to pay to the complainants in satisfaction 
of the coupons moneys in the treasury of the state derived from taxes 
which had been levied and collected pursuant to a contract between 
the state and the coupon holders to pay the complainants. But the 
state had subsequently, by a new Constitution, prohibited the officer 
in custody of thèse moneys from applying them to the payment of thèse 
coupons, and had appropriated them to the payment of the expenses 
of the state government. The suit, therefore, was in effect an action 
for spécifie performance of contracts of the state with the complain- 
ants, and the state was the real party in interest as a défendant. For 
that reason the Suprême Court dismissed the action, and said of the 
proceeds of the taxes collected to pay the coupons : 

"The money in the treasury is the property of the state, and not in any légal 
sensé the propM'ty of the bond or coupon holders. If It be lost or dcstroyed, 
the loss will fall alone on the state or its agents, and the bondholders will be 
entitled to payment in fuU from other sources." 107 U. S. 720, 2 Sup. Ot. 128, 
27 D. Ed. 448. 

It is not so in the case under considération. The securities hère in 
Cjuestion are not the property of the state, and it has no interest in them. 
The entire bénéficiai ownership in them is in the complainants and in 
the other bondholders of the défendant corporations. If thèse securities 
are lost or dcstroyed, the loss will not fall on the state or on its officers 
in whose custody thèse securities are, and the bondholders will be en- 
titled to no payment by the state from other sources of its revenue. 
The case of In re Ayres, 133 U. S. 443, 8 Sup. Ct. 164, 31 L. Ed. 216, 
was of the same nature, and it deservedly met the same fate. It was a 
suit to enjoin the Attorney General and two commonwealth attorneys 
from prosecuting suits in the name and for the use of the state to col- 
lect delinquent taxes. It was brought by the delinquent taxpayers, 
upon the ground that they had tendered payment of their taxes in tax- 
receivable coupons eut from bonds of the state in accordance with their 
contract with it. The court held that in légal effect this was an action 
against the state by holders of its coupons to enforce its contract with 
them. 

On the other hand, in Rolston v. Missouri Fund Com'rs, 120 U. S. 
390, 7 Sup. Ct. 599, 30 L. Ed. 721, the trustées for the second mort- 
gage bondholders of a railroad company brought a suit against certain 
officers of the state of Missouri to enjoin them from foreclosing prior 
statutory liens held by the state, on the ground that thèse liens had been 
purchased by the complainants and they were entitled to assignments 
of them. The court sustained the suit, found the balance required to 
be paid by the complainants to entitle them to the assignments, held 
that it had jurisdiction to compel the Governor of the state to exécute 
them, and, distinguishing this case from that of Jumel, said : 

"There the effort was to compel a state officer to do what a statute prohibited 
him from doing. Hère the suit is to get a state officer to do what a statute 
requires of him. The litigation is with the officer, not the state. The law 
malies it his duty to assign the liens in question to the trustées when they 
mafie a certain payment • • ♦ If it has been made, the trustées are 



310 151 FEDERAL KEPORTER. 

eiititled to their decree. If it bas not, a decree in their favor, as the case now 
stands, must be denied ; but as the parties are ail befbre the court, and tbe 
suit is in equity, it may be retained so as to détermine wbat the trustées 
must do in order to fullfil the law, and under what circumstances the Govem- 
or can be compelled to exécute tbe assignaient" Page 411 of 120 U. S., page 
610 of 7 Sup. et. (30 L. Ed. 721). 

No case has been cited, none has been discovered, in which the 
Suprême Court has ever held that a suit against an officer of a state 
was a suit against the state in which the state was not either pecuniarily 
interested, or the exécution of some positive statute which evidenced 
its public policy was not directly involved, so that the real party in in- 
terest as a défendant was the state, and was not the officer. Moreover, 
in the cases in the Suprême Court which hâve not been sustained be- 
cause they were against a state that court has again and again an- 
nounced the rule which it declared in Board v. McComb, 92 U. S. 
531, 541; 33 L. Ed. 623, that suits against state officers either to arrest 
or direct their officiai action in matters ministerial in which the corn- 
plainants hâve a pecuniary interest and the state has none are not 
suits against the state, and are within the jurisdiction of the fédéral 
courts. In re Ayres, 123 U. S. 506, 8 Sup. Ct. 16-1, 31 h. Ed. 216 ; 
Fitts V. McGhee, 172 U. S. 528, 19 Sup. Ct. 269, 43 L. Ed. 535. 

This is a suit by bondholders of thèse insolvent défendant corpo- 
rations to foreclose the pledge which they made to secure the payment 
of the complainants' bonds, to enforce the trust imposed upon the 
Treasurer of the state by their deposit with him, and to liquidate the 
afïairs of thèse corporations. No statute or law of the state prohibits 
the relief which the complainants seek. Neither the state nor the State 
Treasurer has any interest in the trust property or in the event of this 
proceeding. No disposition of it can entail either loss or gain upon the 
state or upon any of its officers. The only parties to it who hâve any 
right to or interest in the suit itself, or in the trust property which is 
its subject, are the défendant corporations and their creditors. 
State ex rel. v. Stephens, 136 Mo. 53T, 547, 37 S. W. 506 ; Glover v. 
Bond Investment Co., 138 Mo. 408, 40 S. W. 110. It is not, therefore, 
a suit against the state, and it falls far without the ban of article 11 
of the amendments to the Constitution. Lewis v. American Sav. & 
Loan Ass'n, 98 Wis. 203, 73 N. W. 793, 39 L. R. A. 559. 

The statutes, of the state of Missouri pertinent to the questions 
presented in this case consist of Act April 21, 1893 (Eaws Mo. 1893, 
p. 121), and of Act March 26, 1897 (Laws Mo. 1897, p. 90). The title 
of the fîrst act is : 

"An act to regulate bond investment companies and companies organized 
to place or sell bonds, certificates or debentures on tbe Installaient or partial 
payment plan." 

The title of the second act includes that of the fîrst act, and "to 
prescribe the amount and kind of deposit * * * powers of super- 
viser of building and loan associations to examine afïairs of such com- 
panies, * * * mode and manner of procédure against court juris- 
diction and to repeal ail acts or parts of acts inconsistent with this act." 
The act of 1893 requires every bond investment company to deposit 
certain securities with the State Treasurer "for the protection of the 
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investors in such bonds, certificates or debentui'es." Section 1. It 
provides that if any such company fails to make tlie required deposit, 
it shall forfeit its charter, and the prosecuting attorney shall bring 
suit before the circuit court for such forfeiture, and the court may ap- 
point a receiver for the company, whose duty it shall be to distribute 
to the shareholders the assets of the company. Section 3. The thii'd 
section is not material hère. The fourth section enacts that: 

"In case of the failure of any company eovered by this act, the circuit court 
of tlie eounty or eity in which the principal office is loeated, upon the appli- 
cation of one or more shareholders, shall appoint a receiver for such company, 
whose duty it shall be to wind up its afCairs, liquidate its debts and dis- 
trllnite its assets, using therefor, upon the order of the court, the deposit pre- 
viously made, to soeure the shareholders, with the State Treasurer; and the 
State Treasurer is hereby authorized to pay out such deposit iu accordance 
with' réquisitions made upon the state auditor by said receiver and approved 
by the court, upon the warrant of the State Auditor." 

It is évident that the "shareholders" mentioned in section 4 are the 
"investors in such bonds, certificates or debentures" specified in section 
1 of this act, and that they inchtde the bondholders of thèse companies. 
The act of 1897 provides that every bond investment company or- 
ganized to place and sell bonds, certificates, or debentures on the partial- 
payment or installment plan shall be required to deposit certain se- 
curities with the State Treasurer for the protection of the investors 
in such bonds, certificates, or debentures (section 1) ; that, if any 
company being a domestic corporation fails to make the deposit as re- 
quired, it shall be proceeded against as thereinafter provided (section 
2) ; that the superviser of building and loan associations shall hâve 
power to examine into the afl^airs of thèse companies as provided by 
law for the examination of building and loan associations (section 3) ; 
that "proceedings in.stituted under the provisions of this act shall be 
conducted by the Attorney General of the state, and in the name of 
the state of Missouri as plaintiff, at the relation of said supervisor," 
and that the jurisdiction of the circuit court and the proceedings had 
in the cases instituted under this act shall be the same as are provided 
by law for the winding tip and dissolution of insurance companies 
so far as such provisions of law are applicable (section 4) ; and "that 
ail acts and parts of acts inconsistent with this act are hereby repealed" 
(section 5). No provision of thèse acts or of any statute of the state 
of Missouri grants any authority to the Treasurer or any other officer 
of the state to couvert into money, to détermine the rights of claim- 
ants to, or to distribute among the rightful claimants any of thèse de- 
posits or of their proceeds. The only authority granted to the Treas- 
urer is the power to hold them for the benefit of the cestuis que trust 
tmtil the insolvency of the companies or the forfeiture of their charters. 

Did the passage of the act of 1897 repeal the provisions of section 
4 of the act of 1893, make the remedy by proceedings instituted by the 
Attorney General at the relation of the supervisor under section 4 
■of the act of 1897 exclusive, and thus deprive the shareholders or bond- 
holders of thèse in,solvent investment companies of the right to institute 
and maintain suits in the courts of the state of Missouri to liquidate 
.the affairs of those corporations and distribute the deppsits with the 
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State Treasurer for their benefit granted to them by section 4 of the act 
of 1893? The acts of 1893 and 1897 were not revised and re-enacted, 
but they were collated by the committee pursuant to section 4191 of the 
Revised Statutes 1899, and embodied in sections 1536, 1537, 1538, 
1539, 1540, and 1541. In the act of collation the committee embodied 
section 4 of the law of 1893 in section 1539 of the Revised Statutes, 
changed the word "act," in section 4 of the law of 1897, to the word 
"article," embodied this section thus changed in section 1541, and 
placed ail the provisions of both acts in article 19. But the committee 
was prohibited from changing the acts of the Législature by its work 
of collation (section 4191), and thèse statutes still hâve the same 
meaning and légal effect that they would hâve had if they had been 
written into the Revision of 1899 in ipsissimis verbis. Paddock v. 
Missouri Pac. R. Co., 155 Mo. 524, 534, 56 S. W. 453. Section 4 of 
the act of 1893 gave the bondholders of those corporations when insol- 
vent the right to maintain a suit to couvert the deposits with the State 
Treasurer into money and to liquidate the affairs of the corporations. 
Section 4 of the act of 1897 granted to the state the right to institute 
proceedings in its courts to forfeit the charters of thèse corporations and 
to liquidate their affairs in case they failed to make the requisite de- 
posits, and it empowered the Attorney General to conduct thèse pro- 
ceedings at the relation of the superviser of building and loan associa- 
tions. But the power granted to the state and to the Attorney General 
by the act of 1897 was limited to proceedings instituted under the provi- 
sions of that act, and the only proceedings authorized by that act were 
for a forfeiture of the charters of the corporations for a failure to 
make or to keep good their deposits. Repeals which strike down the 
rights or remédies of citizens are not lightly implied. The grant of 
the right to the bondholders by the act of 1893 to maintain suits to 
liquidate the affairs of the corporations in case they became insolvent 
and to use the deposits with the State Treasurer for that purpose is 
not inconsistent with the grant of the right to the state, the /Vttorney 
General, and the superviser to annul the charters of the corporations 
for a failure to keep good their deposits and to liquidate their affairs 
granted by the act of 1897; and for that reason the former grant can- 
not be held to be repealed Isy the latter, and the bondholders still hâve 
the power to maintain suits in the courts of the state of Missouri 
under section 4 of the act of 1893. It is the proceeding by the act of 
1897, the proceeding to forfeit the charters, which that act requires 
the Attorney General and the superviser to conduct, and not the suits 
of the bondholders under section 4 of the act of 1893. That the 
committee for the collation of the statutes was of this opinion is demon- 
strated by the fact that they embodied the latter section in section 1539 
of the Revised Statutes. The conclusion is that the right was granted 
to bondholders by the act of 1893 to institute and maintain suits in 
the courts of Missouri, to couvert into money, and distribute the se- 
curities deposited with the Treasurer by the insolvent bond investment 
companies for their benefit. This grant was not repealed or impaired 
by the a:ct of 1897. The proceeding by the Attorney General to forfeit 
the charters of such companies authorized by that act is not exclusive, 
and the statutes of Missouri do not direct or require the Attorney 
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General or the supervisor of bond investment companies to institute, 
conduct, or control the suits by the bondholders authorized bv the act 
of 1893. 

Under législation similar to that in Missouri under considération 
the courts of the state of New York hâve held that jurisdiction is not 
conferred upon them in suits of the nature of that in hand to transfer 
deposited securities from the state officer who holds their custody 
for the benefit of policy holders of Insurance companies to receivers 
appointed by the courts for the purposes of liquidation and distribu- 
tion, but that the limit of their power is to adjudicate the claims pre- 
sented to them and to direct the distribution to the holders of adjudicat- 
ed claims through the depositary. Laws N. Y. 1853, pp. 888, 893, 894, 
c. 463, §§ 6, 15, 17; Laws N. Y. 1875, p. 325, c. 337; In re Guardian 
Mutual Life Ins. Co., 13 Hun (N. Y.) 115 ; People ex rel. Rugg-les 
V. Chapman, 64 N. Y. 557, 560; Rugglcs v. Chapman, 59 N. Y. 163; 
In re Home Provident Safety Fund" Àss'n, 129 N. Y. 288, 29 N. E. 
323 ; Matter of Attorney General v. North American Life Ins. Co., 
92 N. Y. 654; Smyth v. Munroe, 84 N. Y. 354, 362. Is the jurisdic- 
tion of the fédéral court sitting in equity to enforce this trust and to 
liquidate the aft'airs of thèse insolvent corporations thus limited by the 
statutes of the state of Missouri? Cestuis que trust, qualified citizens 
of another state, exhibited their bill in this court to foreclose a pledge 
and to enforce a trust for their benefit. Many other bondholders sim- 
ilarly situated hâve intervened and prayed the same relief. The an- 
swers of ail the défendants hâve been fîled, and they admit that the 
complainants are ultimately entitled to the relief they pray. The re- 
maining question is one of method of administration ; not of right to 
recover. A fédéral court sitting in equity has the plenary jurisdiction 
of the English Court of Chancery, and one of the inhérent powers of 
each court is to take and to hold by'its own hands, by its receivers, 
the control and the possession of mortgaged, pledged, and trust prop- 
erty during the pendency of suits concerning it in those courts when- 
ever in the exercise of a wise judicial discrétion thèse courts are of the 
opinion that the most speedy and perfect administration of justice 
and the rights of the parties interested in the property will be best se- 
cured by such action. The statutes of the state of Missouri do not by 
their terms, and the Législature of that state never, intended that they 
should in any way limit or impair this power of the fédéral courts. 
Moreover, the power of the Circuit Courts of the United States to 
adjudicate claims and administer remédies in equity is vested in them as 
a part of the judicial power of thé nation by the Constitution of the 
United States and the judiciary act of 1789, and, as it was not granted 
by, it may not be revoked, impaired, or limited by, the act of any state. 
Wherever citizens of différent states lawfully invoke the jurisdiction 
of the fédéral courts to détermine controversies between them which 
involve the requisite amounts, they bave the constitutional right to the 
conduct of that litigation by the methods, to the administration of the 
remédies, and to the détermination of those controversies by the in- 
dependent judgments of those courts ; and no state, by conferring ex- 
clusive jurisdiction of such issues upon its own courts, by prescribing 
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exclusive methods of commencing or of conducting litigation, by pro- 
hibiting the seizure of the subject of the litigation during its pendency. 
or by any other meaiis, may lawfully stril<e down tliat right or take 
away the plenary povver of the national courts to conduct the litigation, 
to administer their remédies, and, in the exercise of their judicial dis- 
crétion, to control the possession of its subject-matter during its pen- 
dency in accordance with their established rules of practice, and f:nally 
to adjudicate the claims of the parties and to enforce their judgments. 
Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433. 434 [U. S. Comp. St. 
1901, p. 508] ; Davis v. Gray, 16 Wall. 203, 221, 21 L. Ed. 447; Ex 
parte McNeil, 13 Wall. 336, 20 L. Ed. 624 ; Cowley v. Railroad Co.. 
159 U. S. 569, 583, 16 Sup. Ct. 127, 40 L. Ed. 263 ; Cummings v. lîanlc, 
101 U. S. 153, 157, 25 E. Ed. 903; Gaines v. Fuentes, 92 U. ,8. 10, 
20, 23 L. Ed. 534 ; Railway Co. v. Whitton, 13 Wall. 270, 378, 287, 
20 L. Ed. 571 ; Broderick's Will, 21 Wall. 503, 520, 22 L- Ed. 509 ; 
Gormley v. Clark, 134 U. S. 338, 348, 10 .Sup. Ct. 554, 33 L. Ed. 909 ; 
Darragh v. H. Wetter Mfg. Co., 78 Fed. 7, 14, 23 C. C. A. 609, 616 : 
Richardson v. Green, 9 C. C. A. 565, 571, 578, 61 Fed. 423, 429, 435; 
National Surety Co. v. State Bank, 120 Fed. 59;'., 56 C. C. A. 657, 
61 L. R. A. 394; Sawyer v. White, 123 Fed. 223, 227, 58 C. C. A. 
587, 591. 

The city charter of Duluth provided that no claim against that city 
should be paid unless it was presented to the city council and allowcd ; 
that the city attorney upon the request of seven taxpayers should appeal 
to the district court of the state of Minnesota from the allowance of 
every claim exceeding $25, except the claims of employés or officers 
for wages or salaries ; and that after such appeal no such claims 
should be paid by the ofïîcers of the city until a certified copy of the 
judgment of the state court was iàled with the city clerk. A citizen of 
another state whose claim for $25,500 had been allowed and appealed 
to the district court of the state brought a suit against the city in the 
fédéral court in Minnesota to enforce its claim, and the Court of Appeals 
of this circuit said (Barber Asphalt Paving Co. v. Morris, 132 Fed. 
945, 949, 66 C. C. A. 55, 61, 67 E. R. A. 761): 

"The provision of tlie city cliarter tliat, after tlie claims of tbe petitioner 
were chailenged liy appeals to the state court, they should ncver be paid by 
offlcers of the city without the order of that court, waa iiieffective to deprivc 
the court below of the power in a proper case before it to order tliose claims 
to be paid, or to relieve the officers of the city from the duty to obey such an 
order. Mercer County v. Cowles, 7 Wall, 118, 11», 19 Li. Ed. 87 ; Chicot Ooun- 
ty V. Sherwood, 148 U. S. 529, 533, 534, 13 Sup. Ct. C95, 37 L. Ed. ^AO ; Thomp- 
son V. Searcy County, 57 Fed. 1030, 1037, 6 C. C. A. 674, 680; Hess v. Rey- 
nolds, 113 U. S. 73. 77, 78, 5 Sup. Ct. 377, 28 L. Ed. 927; Clarli v. Bever, 
139 tl. S. 96, 103, 11 Sup. Gt. 468. 35 L. Ed. 88; Union Bank v. Vaiden, 18 How. 
503, 15 L. Ed. 472; Lawrence v. Nelson, 143 U. S. 215, 12 Sup. Ct. 440, 36 L. 
Ed. 130; Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867; 
Security Trust Co. v. Black River National Bank, 187 U. S. 211, 227, 23 Sup. 
Ct. 52, 47 L. Ed. 147: Barrow Steamship Co. v. Kane, 170 U. S. 100. 111, 18 Sup. 
Ot. 520, 42 L. Ed. 964 ; In re Stutsm.an County, N. D. (C. O.) 88 Fed. 337, 340, 343. 
Thus the laws of the states relative to the administration and settlement of de- 
cedents' estâtes generally e.xpressly limit the right to establish demands against 
such estâtes to proceedings in the probate courts of the states ; but a créditer of 
another state may nevertheless establish bis claim in an action against the Per- 
sonal représentative of the dcceased in the proper fédéral court without first 
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presenting it to the probate court. Securlty Trust Co. v. Black River National 
Baulî, 187 U. S. 227, 23 Sup. Ct. 52, 47 L. Ed. 147, and cases tliere cited. By 
the law ot' tbeir organization counties in Illinois were exempt froui suit else- 
where than in the circuit courts of the county. But a suit by a citizen of an- 
other State against sucb a couuty in the fédéral court was sustained, and Chief 
Justice Chase said : 'The power to contract with citizens of other statea 
implies liability to suit by citizens of other states, and no statute limitation 
of suabiiity can defeat a jurisdiction given by the Constitution.' Mercer Coun- 
ty V. Cowles, 7 Wall. 122, 19 L. Ed. 87. 

"The Législature of the state of Arliansas provided that no suit or proceed- 
ing against a county in that state sliould be maintained in any court other- 
wise than by a présentation ot a verifled claim to the county court for allow- 
ance or rejection ; that the defeated party might appeal from the décision of 
that court to the state court of gênerai jurisdiction, where the case should be 
tried in the usual course ; but that in the absence of the présentation of a veri- 
fled claim to the county court no case against or controversy witli a counts' 
eould arise of whicli any court, state or fédéral, could take cognizance or 
jurisdiction. Citizens of New York brought an action against a county of the 
state of Arkansas in tbe fédéral court by original proeess witliont presenting 
any claim to the county court. The Suprême Court sustained the action, and 
said : 'Any other view of the subject would prevent citizens of other states 
from resorting to the fédéral courts for the enforeement of their clainis against 
counties of the state, and limit them to the spécial mode of relief iirescribed 
by the act of February 27, 1879 (Sand. & H. St. Ark. 1894, c. 32, §§ 810-812). 
The jurisdiction of the fédéral courts is' not to be defeated by sueh state 
législation as this. In Ilyde v. Stone, 20 How. 170, 175, 1.5 L Ed. 874, it is 
said : "But this court bas repeatedly decided that the jurisdiction of the 
courts of the United States over eontroversies between citizens of différent 
states cannot be impaired by the laws of the states which prescribe the modes 
of redress in their courts, or which regulate the distribution of their judicial 
power. In many cases state laws fonn a rule of décision for the courts of the 
United States, atid the forms of proceeding in thèse courts hâve been assimilat- 
ed to thèse of the states, either by législative enactment or by their own 
rviles. But the courts of the United States are bouud to proceed to judgment, 
and to afford redress to suitors before them in every case to whicli their juris- 
diction extends. They cannot abdicate their authority or duty in any case in 
favor of another jurisdiction. Suydam v. Broadnax, 14 Pet. G7, 10 L. Ed 357 ; 
Union Bank v. Vaiden, 18 How. 503, 15 L. Ed. 472. 'This principle bas been 
steadilv adhered to by this court.' Cliicot County v. Sherwood, 148 U. S. 529, 
fiSS, .534, 13 Sup. Ct. 695, 37 L. Ed. 540." 

The expression of the Suprême Court last quoted warns that this 
court may not renounce a jurisdiction lawfully invoked, nor abdicate 
in favor of another jurisdiction any authority granted or duty imposée! 
upon it. The courts of New York whose décisions hâve been cited 
did not consider or détermine the hmits of the jurisdiction of the 
fédéral courts in cases of this nature, and, if they had done so, their 
opinions upon that question could not prevail over those of the Suprême 
Court. The uniform and repeated décisions of that court to which 
référence has been made leave no doubt that the power of the fédéral 
court sitting in equity is plenary to take from the State Treasurer, 
and to hold the possession of the pledged securities by its own re- 
ceiver during the pendency of this suit in accordance with the cus- 
tomary practice of the national chancery courts in similar cases. Miles 
V. New South Building & Loan Ass'n (C. C.) 95 Fed. 919, 921 ; Mem- 
phis Sav. Bank v. Houchens, 115 Fed. 96, 107, 52 C. C. A. 176, 187; 
Brun v. Mann (C. C. A., 8th Circuit, November 7, 1906) 151 Fed. 145. 

There is another reason for this conclusion. The fourth section of 
the act of 1893 authorizes a circuit court of the state of Missouri in 
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a suit by the bondholders of an insolvent bond investment company 
to appoint a rèceiver to liquidate its affairs, and to use for that pur- 
pose, upon the order of the court, the deposit previously made by the 
company with the State l* reasurer to secure the bondholders. This 
statute places no limit of time within, or of conditions under which this 
authority may be exercised, so that it is a grant of unlimited po-wer to 
the court to use this deposit by means of its rèceiver of the corporation 
"to wind up its afïairs, liquidate its debts, and distribute its assets" 
when and as in the exercise of its judicial discrétion it may deem its 
use most conducive to a just administration of the estate, and hence to 
take it into the possession of its rèceiver immediately upon his ap- 
pointment if in its opinion this course of action would best serve the 
interests of the parties to the suit. But "a party by going into a 
national court does not lose any right or appropriate remedy of which 
he might hâve availed himself in the state courts of the same locality." 
Davis V. Gray, 16 Wall. 203, 221, 31 L. Ed. 447. Rights created and 
remédies provided by the statutes of the state may be enforced and ad- 
ministered in the national courts either at law, in equity, or in admiralty, 
as the nature of the rights and remédies may require. National Suretv 
Co. V. State Bank, 120 Fed. 593, 603, 56 C. C. A. 657, 667, 61 L. R. A. 
394; Darragh v. H. Wetter Mfg. Co., 23 C. C. A. 609, 615, 616, 78 
Fed. 7, 14; Cummings v. Bank, 101 U. S. 153, 157, 25 L. Ed. 
903 ; Broderick's Will, 21 Wall. 503, 520, 22 L. Ed. 599 ; Gormiey v. 
Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 33 L. Ed. 909 ; Cowley v. 
Railroad Co., 159 U. S. 569, 582, 16 Sup. Ct. 127, 40 L. Ed. 2G3. 
As the state of Missouri bas granted to its courts the power to take 
from the Stat^ Treasurer thèse deposits, and to transfer them to their 
receivers during the pendency of suits of this nature, the fédéral courts 
hâve, and may lawfuUy exercise, the same authority. 

The deposits are secure froin spoliation and destruction in the hands 
of the State Treasurer. Is it a reasonable exercise of judicial dis- 
crétion to take them from his possession and transfer them to the pos- 
session of this court at this time, for the possession of the rèceiver is 
the possession of the court? This property is not now and probably 
will not be needed for distribution among the creditors and bondholders 
for many days. But the bondholders are in equity the owners of the 
property. They hâve the right to resort to it to obtain an adjudication 
of, and to satisfy, their claims, and a vast majority of them who hâve 
been represented in this court hâve prayed it to immediately take pos- 
session and administration of thèse securities. Neither the State Treas- 
urer nor any other ofRcer of the state has any pecuniary interest in this 
property or in its disposition. It is a salutary gênerai rule, which courts 
may well foUow in the absence of controlling légal objections, that the 
bénéficiai owners of property rather than those who hâve no interest 
in it should be permitted to sélect their agents for, and to control and 
direct, its administration. The law of the land and the exhibition of 
the bill of the complainants hâve ifnposed upon this court the duty of 
winding up thé afïairs, liquidating the debts, and distributing the assets 
of the défendant corporations, a duty which it may not lawfully re- 
nounce or abdicate. In the discharge of this duty, it must collect and 
convert into money the securities now in the hands of the State Treas- 
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urer, which consist in large part of promissory notes secured by mort- 
gages upon real estate. It can discharge this duty only by its agents or 
officers acting under its orders, and, as it is in a broad gênerai sensé 
responsible for this administration, the privilège miist be accorded it 
to sélect its own agents for this purpose, to intrust the discharge of 
this duty to its own officers, who owe no divided allegiance and who 
will be subject to its orders, and to removal at its will. 

The interest upon the notes and mortgages in the hands of the 
Treasurer is falling due and the notes are maturing. In so large an 
amount of securities there must be some which must be collected by 
suit, some which should be compromised, and some which should be 
sold. The Treasurer is without power to compromise or to sell while 
the receiver by order of the court may take such, or any action which 
the court deems to be for the best interest of the bénéficiai owners 
of the securities. 

The bondholders who claim shares of the proceeds of thèse securities 
are thousands in number. Their claims must be prepared and presented 
to the spécial master or to the court before they can be adjudicated, 
and before any distribution can be made. Notices and forms of proofs 
of claims must be sent to them, and the conflicting claims of various 
classes of bondholders, as well as the individual claims, must be heard 
and decided. Thousands of dollars must necessarily be expended in the 
mère clérical work of recording the individual claims of thèse bond- 
holders, classifying them, mailing to them the requisite notices and 
forms of proofs of claims, and paying the postage thereon. This court 
is empowered to use the deposits with the State Treasurer to wind up 
the affairs of thèse corporations. Thèse affairs cannot be wound up 
until thèse notices are given, thèse proofs sent forth and returned, thèse 
claims recorded and adjudged. The receiver has not suffirient money 
to pay the expenses of preparing and mailing to the bondholders the 
necessary notices and forms of proofs of claims to enable the numerous 
bondholders to fairly présent their claims to the master and the court 
for adjudication, and the administration of this property stops, await- 
ing the possession of thèse deposits by the receiver, to the end that the 
necessary part of them may be used for the purpose of liquidating 
the affairs of the insolvent corporations. This pressing necessity, the 
need of collecting the notes and bonds, or of otherwise converting them 
into money, the right and the uniform and salutary practice of the 
courts of the United States to administer the affairs of insolvent cor- 
porations for the benefit of those entitled to the proceeds of their prop- 
erty by means of officers of their own sélection subject to their own 
orders only, and the prayer of the vast majority of the real owners of 
this property who hâve been represented in the court that it do so 
convince that it is a reasonable and just exercise of its judicial dis- 
crétion to cause thèse securities to be immediately transferred and de- 
livered to its receiver, and thus to reduce them to its possession and 
control. 

This suit was commenced on June 1, 1906. The receiver herein was 
appointed on June 26, 1906, and it qualified on July 5, 1906. On April 
30, 1906, Eugène W. Lewis, a holder of bonds of the North American 
Investment Company, commenced a suit in one of the courts of the state 
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of Missouri against that company, the American Reserve Bond Com- 
pany, and the Treasurer of the state of Missouri to secure the payment 
■of his bonds. He alleged in his pétition that the North American In- 
vestment Company owed him upon certain bonds it had issued about 
$5,000, and that it had deposited with the State treasurer, to secure 
the payment of thèse and other bonds it had emitted, $500,000 in cash 
and bonds, and he prayed for a decree "subjecting the said trust fund 
of $500,000 now on deposit with- the State Treasurer in the city of 
Jefferson City, Mo., or so much thereof as may be necessary to the pay- 
ment of the plaintifîf's demand" ; that the State Treasurer be ordered 
to pay over the amount necessary for his purpose; that he recover his 
costs and hâve gênerai rehef. The pétition contained no prayer for the 
appointment of a receiver, ' and no action has been taken by the state 
court in that suit to acquire possession of the property or any part of it. 
Did the commencement of the Lewis suit before the, Morrill suit in 
this court was begun place the deposit with the State Treasurer or any 
part of it in the custody of the state court so that this court may not 
law'fully reduce it to the possession of its receiver and administer it? 
Conceding, without deciding, the utmost that Lewis can claim, that the 
state court first secured jurisdiction of the subject-matter and of the 
parties to the suit brought by him and that the effect of that suit was to 
fasten an équitable lien upon a sufficient portion of the securities to the 
amount of $500,000 deposited by the North American Investment 
Company to pay his demand, propositions at least doubtful, it is difïi- 
cult to perceive how that suit placéd thèse securities or any part of them 
in the custody of the st^te court or beyond the reach of the receiver of 
this court. It goes without saying that the court which first secures 
jurisdiction of the parties and of the subject-matter and the actual pos- 
session of the res may re*ain the latter to tlie end of the litigation in that 
court against the demand of any court of co-ordinate jurisdiction. It 
may also be conceded to be truc, for the purposes of the détermina- 
tion of this question in this case that: 

"VVhere a bill in equity brings under the direct eontrol of the court ail the 
property and estate of the defemiantis, or of certain iiamed défendants, or cer- 
tain desiguated property of ail or of either of the défendants, to he adminis- 
tered for the beuwîit of ail entitled to share in the fruits of the litigation, and 
the possession and eontrol of the property are necessary to the exercise of the 
jurisdiction of the court, the tiling of the bill and service of process is an, 
équitable levy on the property, and pending tlie proceediugs such property may 
properly be held in gremio legis. The actual s(i!'/ure of the property is not 
necessary to produce this effect. where the possession of the property Is neces- 
sary to the granting of the relief sought." Illinois Steel Co. v. l'utnam, 08 
Fed. 515, 517, 15 C. C. A. 550, 558. 

But the Lewis Case falls under neither of thèse rules. The state 
court has never taken actual possession in that suit of the securities 
deposited with the State Treasurer, and Lewis has not asked it to do so, 
and did not pray for the appointment of a receiver. The purpose of 
his suit was not to bring under the eontrol of the court any of thèse 
securities "'to be administered for the benefit of ail entitled to share in 
the fruits of the litigation," nor was that its légal effect, while thèse 
are the purpose and the effect of the instant suit in this court. Again, 
the possession of the deposits with the State Treasurer is not necessary 
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and never can be requisite to enable the state court to grant the relief 
which Lewis seeks. If by the commencement of his suit he bas secured 
a lien upon this deposit of $500,000 or upon any part of it for tbe pay- 
ment of his claim of less than $6,000, and this shall be the ultimate judg- 
ment of the court of the state, a resuit which seems improbable, nay 
impossible, in view of the averment in his pétition and the évident fact 
that thèse securities were deposited for the equal benefît of himself and 
ail other bondholders of the North American Company similarly sit- 
uated, that lien will follow the deposit, and will be respected as reli- 
giously and paid as promptly and cheerfully by the receiver of this 
court as it would be by the Treasurer of the state if the deposit re- 
mained in his hands. For thèse reasons, the suit by Lewis to subject 
thèse securities of the value of $500,000 to the payment of his individual 
claim, to the exclusion of ail other bondholders similarly situated, did 
not place this deposit or any part of it in the custody of the state court 
or beyond the lawful jurisdiction and povver of this court to take actual 
possession of it in a suit like that at bar to wind up the affairs, liquidate 
the debts, and distribute the assets of the debtor corporation to those 
who in law and equity are entitled to receive them. Shields v. Cole- 
man, 157 U. S. 168, 170, 177, 15 Sup. Ct. 570, 39 L. Ed. 660 ; Compton 
V. Jesup, 15 C. C. A. 397, 398, 68 Fed. 263, 264. 

Moreover, on May 3, 1906, the state court in which the Lewis suit 
was instituted appointed the présent receiver in this suit its receiver of 
the very deposit of $500,000 in question in the Lewis suit, in the suit 
of Sewell, and others against tlie American Reserve Bond Company. 
That suit was subsequently removed to the United States Circuit Court 
for the Eastern District of Missouri, where it is still pending. If the 
Lewis suit brought any part of that deposit into the custody of the 
circuit court of the city of St. Louis, that court deputed its custody to its 
receiver in the Sewell Case, and with the removal of that suit it passed 
to the fédéral court of the Eastern District of Missouri, in which the 
same receiver continues to act in the Sewell suit. On the .2d day of 
February, 1906,F. M. Wilcox and others commenced a suit in the United 
States Circuit Court for the Eastern Division of the Eastern Judicial 
District of the State of Missouri against the North American Investment 
Company and the American Reserve Bond Company for the benefit of 
themselves and others similarly situated to impress a lien or trust upon 
the assets of the défendants for the benefit of complainants and other 
parties similarly situated who were bondholders and for the appointment 
of a receiver. On the 2d day of May, 1906, William Sewell and another 
brought a suit against the American Reserve Bond Company in the cir- 
cuit court of the city of St. Louis for the appointmen*- of a receiver and 
the liquidation of the affairs of the défendant. On ihe 3d day of May, 
1906, the state court appointed the Mississippi Valley Trust Company, 
the receiver in this suit, a receiver in that suit. On the same day the state 
of Missouri, on the relation of the supervisor of building and loan as- 
sociations, filed its intervening pétition in that suit. On May 5, 1906, 
on the pétition of the American Reserve Bond Company, that suit was 
removed to the United States Circuit Court for the Eastern District of 
Missouri. On May 26, 1906, a motion was made on behalf of the state 
to remand that suit to the state court, and that motion was denied. On 
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the same day the Wilcox Case and the Sewell Case were Consolidated 
by order of the court, and the Mississippi Valley Trust Company was 
appointed receiver in the consolidated cause. On June 36, 1906, the 
complainants Morrill and others in the suit before us filed a similar 
bill in the United States Circuit Court for the Eastern Division of the 
Eastern District of Missouri, the Wilcox and Sewell Cases were con- 
solidated with the suit thus commenced, and the Mississippi Valley 
Trust Company was appointed receiver in the consolidated cause. 
There is nothing in thèse proceedings in the Eastern district of Mis- 
souri to deter this court in the Western district of that state from re- 
ducing to the possession of its receiver in that court the deposits at 
Jefferson City within that district. The state, on the relation of the 
superviser, was not an original party to the Sewell Suit, but an inter- 
vener, and it has no standing to remand that suit to the state court. 
The Circuit Court of the Eastern District and its receiver are without 
power to take possession of, or administer, the assets of the défend- 
ant companies in the Western District of Missouri. ?Iale v. Allinson, 
188 U. S. 56, 64, 23 Sup. Ct. 244, 47 h. Ed. 380; Fowler v. Osgood, 
72 C. C. A. 276, 141 Fed. 20. 

The answers to the questions presented by the Attorney General and 
his associâtes and the reasons for the answers hâve now been given. 
it was désirable and proper that the jurisdiction and duty of this court 
to immediately take possession of and administer the securities deposited 
with the S*"ate Treasurer should be determined in limine. The questions 
propounded by the Attorney General and his associâtes were timely. 
Their arguments and authorities and those presented by counsel for oth- 
er parties in this suit were instructive. They hâve been deliberately, stu- 
diously considered. The conclusion of the whole matter is that the 
législation of the state of Missouri has not given to the oiificers of that 
state any mandatory instruction, and has not imposed upon either of 
them any duty, to longer withhold from the receiver in this suit the 
property deposited with the State Treasurer by the défendant corpo- 
rations to secure the claims of their bondholders, and that the state 
législation has not given any mandatory instruction to, or imposed any 
duty upon, the Attorney General, upon the superviser of building and 
loan associations or upon any other officer of the state of Missouri, to 
institute, conduct, or control any proceeding for the liquidation of the 
afïairs of thèse défendant corporations in view of the pendency of the 
suits of their bondholders for that purpose. But this court invokes 
the advice, suggestions, and assistance of the Attorney General and the 
other officers of the state in the conduct of this proceeding and in the 
administration of this property, to the end that a distribution of its pro- 
ceeds among the creditors and bondholders of thèse insolvent corpora- 
tions to whom it belongs may not be unnecessarily delayed. 

To that end the motion of the receiver for the transiter and delivery 
of this property to it must now be granted. 
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HOYSRADT et al. t. DELA W ARE, L. & W. R. CO. et al. 

(Circuit Court, M. D. Pennsylvania. February 11, 1907.) 

1. Mines and Minerals— Deed to Coal in Place— Construction., 

In construing an ancient deed conveying coal in place, vvliere the ques- 
tion in controversy is whether tlie grant included ail of tlie coal under 
the lot of land described therein, the fact that the person who drew the 
deed, as appears therefrom, understood the use of teehnical, apt, and 
fltting words in which to express and define the terms of the grant in 
other respects, is an élément to be giyen due weight by tlie court, and 
contemporaneous deeds to coal in the same vieinity may also be con- 
sidered to show the language and terms then commonly euiployed for con- 
veying coal veins underlying an entire tract of land, and the meaning 
of other terms uscd in the deed in question. 

2. Same— BxTEST of Gbant. 

In an action in ejectment to recover an interest in a vein of coal, plain- 
tiffs showed a complète chain of title. Défendant claimed through a 
deed made in 1823 by Feltz, the then owner of the land and the common 
source of title, to one Wilson, conveying "ail that certain coal bed on the 
Ijackawanna creok on lot No. 1 in the township of Providence aforesaid 
now occupied by the said Wilson, together with a road and cartway to 
and froin the said coal bed to the public road throngh said lot of land. 
No. 1, with egress and regress to and from the said coal bed along the 
said road to the said public road free from and clear from him, the said 
Albert Feltz. his heirs and assigna, forever." Lot 1 therein described 
consisted of .33-1 acres, and extended back from a frontage on Lackawanna 
ereek for two miles, being crossed by anotber creek beyond which lay the 
part of the vein in controversy. Held. that in view of the fact that in 
other contemporaneous deeds to coal in the same vieinity, where it was 
intended to convey the coal under a tract of land. apt words were used 
to express such intention, as "ail the coal lying and being situate in and 
upon" the premises described, etc., and of the construction placed by the 
Suprême Court of Pennsylvania upon the words "coal bed" as used in such 
contemporaneous conveyances, as meanine not the vein, but a quarry or 
working on the face of a vein from which coal was at that time taken 
by the process of "stripping." taken together with évidence showing that 
there was such a quarry on said lot on Lackawanna creek from which 
coal was so taken by the grantee, Wilson, for some years after the con- 
vevance, such deed could not be construed to include the vein of coal 
throughout the entire tract of 3.34 acres, and that, no deflnite limit to 
the grant having been shown by défendant, it did not constitute a défense. 

At Law. On question of law reserved. 

James H. Torrey and H. A. FuUer, for plaintififs. 

Everett Warren, E. N. Willard, and A. H. McClintock, for de- 
fendant Delaware, Lackavv'anna & Western R. Co. 

Edward Merrifield and John F. Scragg, for défendant Isaac B. 
Feltz. 

BUFFINGTON, Circuit Judge. Tliis is an action of ejectment, 
brought July 28, 1902, by Caroline L- Hoysradt and others, citizens 
of the State of New York, against the i)elaware, Lackawanna & 
Western Railroad Company and Isaac B. Feltz, citizens of the state 
of Pennsylvania. The suit is for the undivided one-half of a vein 
of coal known as the "G." or "Big" vein, underlying 100 acres of 
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land in Providence township, Lackawanna county, Pa. The coal in 
controversy is worth largely in excess of the statutory jurisdictional 
sum. Service of the writ was accepted by the railroad company's coun- 
sel, and that Company defended the action. Much testimony was 
taken by both parties, but at the conclusion of the trial, both having- 
asked for binding instructions, and there thus (Standard v. Butler 
[C. C. A.] 146 Fed. 362; Love v. Scatcherd [C. C. A.] 146 Fed. 
7) being no question of fact for the jury, the court directed a ver- 
dict in favor of the plaintiffs, "subject to the question of law reserved 
whether upon the whole case the verdict should not be for the de- 
fendant the Delaware, Lackawanna & Western Railroad Company, 
and whether there is any évidence in the case which would entitle 
the plaintiff to recover." 

As the pleadings stood the case assumed a threefold character. 
The common source of title was Albert Feltz, who received a patenr 
from the commonwealth for the land in dispute March 80, 1819. 
The plaintiffs claimed title from Albert Feltz by his gênerai deed to 
Henry S. Hoysradt, dated November 11, 1833; from Henry S. 
Hoysradt by gênerai deed to Christopher Feltz, dated September 22, 
1840 ; from Christopher Feltz to Isaac B. Feltz, one of the défend- 
ants, by gênerai deed dated January 25, 1851 ; from Isaac B. Feltz to 
Jacob W. Hoysradt, by deed dated June 9, 1881, restricted to an un- 
divided one-half of G. or Big vein of coal, being the coal described 
in the prgecipe ; from Jacob W. Hoysradt, who died in 1890, by will. 
They also claimed title by adverse possession maintained by Jacob 
W. Hoysradt and his predecessors more than 81 years prior to the 
bringing of this suit. The défendant Delaware, Lackawanna & West- 
ern Railroad Company claimed title to the G. or Big vein under deed 
from Albert Feltz to John Wilson, dated November 20, 1823, and 
subséquent mesne conveyances. It also claimed title by adverse pos- 
session by itself and predecessors for more than 21 years before 
suit brought. The défendant Isaac B. Feltz claimed title to the un- 
divided one-half interest for which suit was brought, by the same 
conveyances described in the plaintiff's claim down to and including 
the deed of Christopher Feltz to Isaac B. Feltz, dated January 5. 
1851. He claimed he had never parted with that interest; the deed 
of himself to Jacob W. Hoysradt, dated June 9, 1881, being a mère 
mortgage, and not a deed of conveyance. H e also claimed by ad- 
verse possession for more than 21 years. The défendant Isaac B. 
Feltz offering no évidence in support of his contention that his deed 
to Hoysradt was simply a mortgage, the issue narrowed down to the 
titles set up by the plaintiffs, on one side, and by the défendant the 
Delaware, Lackawanna & Western Railroad Company, on the other. 
Accordingly, we hereafter designate in this opinion that company as 
the défendant. 

It is proper tp hère note the coal in the vein in controversy has 
been for some time mined by the railroad company défendant un- 
der an agreement between the parties on a withheld royalty. The 
agreement, which is not set up in the abstract of any party, or given 
in évidence, in no way affects the title rights of the parties. It was 
a mère modus vivendi, pending the judicial détermination of the ti- 
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tle to the coal. The raiiroad does not attorn to the plaintiffs as its 
landlord. It stands on a hostile title. It is simply alluded to hère 
to explain the situation. 

Now, the facts in the case are as follows: Lot No. 1, in the town-- 
ship of Providence, was one of the certified lots in the 17 townships 
of Luzerne (now Lackawanna) county, allotted to Connecticut claim- 
ants and actual settlers after the Treaty of Trenton, which adjusted 
the rights of Connecticut and Pennsylvania claimants. It was sub- 
stantially a rectangular tract, fronting on Lackawanna creek some 
80 perches, and extending back some 3 miles to near the base of the 
mountain. It contained some 334 acres. About two-thirds of a mile 
ffOm Lackawanna creek, Keyser creek crosses the tract, to the west 
of which, and extending across the whole width of the lot, is the 
100 acres under which lies the coal in controversy. The surface of 
this 100 acres is held by Isaac B. Feltz, who has lived thereon since 
1844. 

The plaintiffs, by virtue of the deeds recited in their abstract, hâve 
shown a complète title to the coal, and, unless the défendant can 
show a better — and the burden to do so is on the défendant — are 
entitled to recover. Henry v. Hufï, 143 Pa. 560, 22 Atl. 1046. This 
the défendant seeks to do by virtue of the deed dated November 
30, 1823, by Albert Feltz, the common source of title, to John Wil- 
son, under whom défendant claims. This deed was made by Feltz 
while the title to ail of lot No. 1 remained in him, and was recorded 
before Albert Feltz's conveyance to Henry S. tloysradt, under whom 
plaintiffs claim. It is claimed by the défendant Delaware, Lacka- 
wanna & Western Raiiroad Company that this deed conveyed to Wil- 
son the G. or Big vein under the whole of lot No. 1. If this is correct, 
judgment must be entered for the défendants ; otherwise the title 
which the plaintiff has shown must prevail. The case turns on the 
effect of the Wilson deed. Both parties, by their request for binding 
instructions, concède there was no question for the jury, and, as con- 
tended in defendant's brief : 

"Upoa tlils deed the defendant's case rests. Its constniction is clearly for 
the court. Did it convey to John Wilson the property described in the plain- 
tiffs' writî If so, then the verdict must be entered for the défendant" 

The deed in question conveys : 

"Ail that certain coal bed on the Lackawanna creek on Lot No. 1 In the 
township of Providence aforesaid now occupied by the said Wilson, together 
with a road and cartway to and from the said coal bed to the public road 
through said lot of land, No. 1, with egress and regress to and from the said 
coal bed along the said road to the said pnl)lic road free from and clear from 
him, the said Albert Feltz, his heirs and assigns forever." 

When the terms used in a deed are clear, when the writing is self- 
explanatory, a court must construe it without resort to extrinsic facts 
and circumstances ; but, with full récognition of that principle, it 
is equally clear to us that for this court to attempt to construe this deed 
without due weight and regard given to conditions and circumstances 
v*hich existed in 1823, and in the light of which the language of this 
deed was then used and must now be applied, is to run the risk of a 
court-made deed of 1906, rather than one made by the parties three 
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quarters of a century ago, determining the rights of Feltz and Wîlson in 
1823. We do not lessen the force of our décision by frankly coneeding 
that the construction of this deed is a question on which men may well 
differ. Against any conclusion reached it is possible to raise strong 
objections. The test, it seems to us, is, not whether we can place a 
construction upon the deed which we can dogmatically say is unques- 
tionable and unassailable, but rather whether, in view of the uncertain- 
ty arising from the language used, would a conclusion différent from 
the one we now reach be itself more certain, more sure — would it more 
clearly and justly decree what Feltz and Wilson intended and legally 
expressed in their deed in 1823 ? The deed was made under conditions 
which, in the light of the présent development of the anthracite coal 
industry, we can now only partially know, and not fully appreciate; 
but the conditions and circumstances under which a deed is made may 
be vital to ascertain its true meaning. As said by Lord Brougham, 
in Drummond v. Attorney General, 2 H. of L,. 837: 

"The évidence was admissible in this case for the purpose of showing the 
circumstances in which tlie party was when making the instrument. Tou ad- 
mit it as you admit évidence in construing a will, not to modify the expres- 
sions of the will, not to afflx a sensé upon the will it does not bear, not to tell 
you what the meaning of the will is, but to tell you what were the circum- 
stances in which the testator was when he used thèse expressions, for the 
purpose of enabling you to ascertain what meaning he afflxed to the expres- 
sions that he used, and for no other purpose." 

But the circumstances in which the parties were will be considered, 
not only to cast light on their intent, but they also serve to explain 
the words used, or, as Elphinstone on the Interprétation of Deeds 
(56) well say s: 

"To ascertain the meaning of the words used in the writing, every gart of 
it must be considered with the help of those surrounding circumstances whleh 
are admissible in évidence to explain the words and put the court as nearly 
as possible in the situation of writer of the instrument." 

To the same effect is Merriam v. United States, 107 U. S. 441, 3 
Sup. Ct. 540, 27 L. Ed. 531, where it is laid down: 

"It is a fundamental rule that in the construction of contracts the courts may 
look not only to the language employed, but to the subject-matter and the sur- 
rounding circumstances, and may avall tbemselves of the same light which the 
parties possessed when the contract was made." 

And Nash v. Towne, 5 Wall. (U. S.) 689, 18 L. Ed. 527, where it is 
said: 

"Courts, in the construction of contracts, look to the language emploj-ed, the 
subject-matter, and the surrounding circumstances. Tlicy are never shut 
out from the same light which the parties en,ioycd when the contract was 
executed, and, in that view, they are entitled to place themselves in the 
same situation as the parties who made the contract, so as to view the circum- 
stances as they viewed them, and so to ,1udge of the meaning of the words and 
of the correct application of the language to the things describcd." 

The défendant has recognized the court's inability to construe the 
deed from its corners. Its abstract sets forth that on the trial it will, 
in addition to the Wilson deed, prove "that the coal bed granted to 
them, under which they claim. as recited in the deed from Albert 
Feltz to John Wilson, was the Big or G. vein, extending over the en- 
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tire lot No. 1." In pursuance thereof, it has adduced testimony cover- ' 
ing some hundreds of pages of the record, as hâve also the plaintiffs. 
In addition to the oral testimony, counsel on both sides exhibited con- 
temporaneous deeds, publications, geologies, reports, etc., as aids to 
interprétation. 

Now, clearly this deed was drawn by a skilled hand. It is the work 
of one who understood the use of technical, apt, and fitting words of 
conveyance, warranty, and définition. The terms of conveyance are 
fui! and comprehensive. The grant of the road, with right of "egress 
and regress," shows technical knowledge, and the clause of spécial 
warranty, restricting and limiting not only the coal bed, but the right 
of way itself, to persons claiming under Albert Feltz, is the careful 
work of one who knew precisely what he wanted to do, and exactly : 
how to do it. The fact of the knowledge and professional skill of the 
draftsman of this deed is an élément to be given due weight in ascertain- 
ing its meaning. Were this a paper awkwardly expressed by an 
ignorant draftsman, no such spécial significance could be attributed 
to the présence or omission of particular words and provisions as 
would be the case in a paper drawn with professional skill. Indeed 
the conveyance made to Dr. Wilson is in suggestive contrast to many 
of the inartistic conveyances of coal and coal rights at that period in 
Luzerne county. We start, therefore, with the thought that, if the 
parties to this deed meant to convey to Dr. Wilson the coal vein in and 
under the whole tract of 334 acres, the scrivener, whether it was Dr. 
Wilson, or Mr. Feltz, or a third person, knew the apt words to use. 
And the fact that such a scrivener used no words to convey, nominatim, 
the coal underneath the entire tract by the use of the word "in" the 
tract, or "underneath" the tract, or any words expressive of latéral 
extension, is most strongly suggestive that no such intent existed. 
And the weight and significance of this omission increases when co- 
temporaneous deeds in that région show that the language and terms 
for conveying coal veins underlying an entire tract, and the value 
of such veins in their latéral entirety, were then known and acted upon 
in that vicinity. For example, in 1814, in the deed of Stivers to 
Cahoon and Bulford, there was a conveyance for $400 of "one equal 
undivided two-thirds part of ail coal lying and being situate in and 
upon lots numbered three and four in the third tier of the first divi-, 
sion in the township of Newport," etc. It would therefore seem that, 
when there was an intent to convey the coal veins underlying an entire 
tract, language commensurate with such extended grant was used. 
In 1815, in the deed of Bulford to Augur, Bulford, for $300, conveyed 
one-sixth of the coal under 104 acres, in thèse words : 

"One equal undivided sixtii part of ail tlie coal lyma, heing and situate in 
and iipon lots numbered three and four in the third tier of the first division 
in the township of Newport and oounty of Luzerne, together with the right of 
ingress, egress and regress and also to dig, raise and earry away the same with 
carts, wagons, sleighs or the like." 

And in 1816, in the deed of Cary to Stanley, Cary, for $132, con- 
veyed : 

"One third part of ail the atone coal on the foUowing descrihed tract or lot 
of land situate in Hanover township aforesaid, being part of lot No. 13 in the 
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thifd division of lands in Hanover aforesald, beginning at the souQi corner 
of lot No. 13, ruuning tlienee iiorth slxty-nlne degrees and a quarter west along 
the line of said lot No. 13, forty-four perches to a corner, thence north twenty- 
oue degrees west thirty-six and onc-tliird perches to a corner, thence south 
sixty-niue and a quarter degrees east forty-four perches to a corner, thence 
pouth twenty-two degrees east thirty-six and one-third perches to the place 
of beginning, containing ten acres be the saine more or less, * * * to hâve 
and to hold * * • one-third of the coal in the above premlses," etc. 

Now, in the light of cohveyances thus made in Luzerne county con- 
veying by broad words the right to ail the coal underlying ail of 
specified tracts, the :absence of such like broad expression as "ail the 
stone coal on the foUowing described tract," and "ail the coal in and 
upon lots," etc., are suggestive, and from the use of the term "coal- 
bed," accompanied by the descriptive words "on the Lackawanna 
creek," "on lot No. 1 in the township of Providence," "now occupied 
by the said Wilson," it, would seem likely that something différent 
was meant. Now, it goes without saying that the word "bed" is found 
in geologies of later date, and is defined in dictionaries, as synonymous 
with "vein" or "stratum." But, while those facts are to be given due 
vveight in construing this deed, the question before us is: What 
meaning had the term "coal bed" to Albert Feltz and Dr. John Wil- 
son when they made this deed in 1833 ? It is its meaning to them that 
must prevail. What, then, was meant in 1823 by this term "coal bed"? 
The deed itself affords some information as to its meaning to them, 
and each word giving that information is to be carefully considered 
and given due effect. None of them can be ignored. In the first 
place, the coal bed is described as being on Lackawanna creek. The 
words are, "ail that certain coal bed on the Lackawanna creek." In 
the second place, the coal bed is "on lot No. 1." The words are. 
"ail that certain coal bed on the Lackawanna creek on lot No. 1." 
Thirdly, the coal bed is "now occupied by the said W^ilson." And, 
lastly, there is a road leading from the coal bed to a certain public 
road. The words are, "to and from the said coal bed along the said 
i-oad to the said public road." 

Judge Conyngham, in Gloninger v. Franklin Coal Co., 55 Pa. 9, 
93 Am. Dec. 730, bas, to our mind, clearly shown what a coal bed in 
those early days was, how it was used, and how and in what way it 
was made. AU parties agrée that Judge Conyngham's practice and 
judicial work made him pre-eminently familiar with the development of 
the anthracite industry. Speaking of 1808 in that case, Judge Con- 
yngham says : 

"There were at that time no large coal mines in opération ; smali qiiantities 
of coal as were needed by the neighboring blacksmitlis, were quurricil oui by 
the blaeksmith and his man at some coal Ved, as they were then called." 

From this case it appears that Judge Conyngham regarded the coal 
bed, not as the whole vein or bed of coal, but as a working or quarry 
made in the vein. Thus, he says : 

"There is no language hère showing that the grantor intended to part with 
ail the coal upon the tract, or even with ail tlie coal in one vein, in which the 
bed was originally made." 
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It is clear that Judge Conyngham recognized the terni "coal bed" 
as synonymous vvitli quarry; that a coal bed was not the vein itself, 
or inclusive of it, but was a working made on the front or face of the 
vein at a particular place and in a well-known manner. Indeed, in 
several places he refers to it as an "old coal bed." The Suprême 
Court evidently adopted this définition, for Judge Reed says; 

■■It is simply a privilège to dig coal at a specified coal Ited." 

We hâve not overiooked the charge of Judge Conyngham in the case 
of Taras v. Pennsylvania Coal Company, tried in the common pleas 
of Luzerne county. It is said he there gave the phrase, "two certain 
quarries or beds of stone coal," the meaning of veins. But it will be 
observed that both parties to that suit were interested in and conceded 
that such was the case. This meaning was one put by the counsel, 
and not by the judge. Thus, he says in his charge: 

"Wliat, then, lu this case was the subject-matter of the grant or conveyance? 
Two certain quarries or beds of stone coal. We are saved the neeessity of 
defining ■particuUirlij, or submitting io you to asccrtuiii, what may he meant 
by thèse expressions, as froni the points preferrod on both sides, the argu- 
ment of counsel as to facts read hefore you, and tlie gênerai current of daim, 
défense and argument, it appears that the right, under the terins of the deed, 
gives authority to follow the two veins of coal, one of five and the other 
of seven feet, designated as the old coal oponings, as proved by Mr. Law and 
Mr. Bowkley, into and over the lot Xo. 9 in Pittston, a groater or less ex- 
tent, as the différent parties construe the deed. The riglit to follow tliesc 
veins, at least the length of the Blackman line aud the width of seventy rods, 
is no't denied by the défendant. To follow them further and more exten- 
sively Is claimed by the plaintiff. We thus uuderstand and druto our conelu- 
Mons. from the conceded vicwa of th.e partiex, that the conveyance of the two 
iiuarries or beds of coal woiild give the purchaser the right to pursue thèse 
veins upon lot No. 0; that is to say, as far as the grantor could convey, «ind 
ro any extent within the bounds of the lot, unless by the conveyance showing 
fho manifest intent of the parties the extent was restricted and limited." 

A study of this case shows that Judge Conyngham carefully and 
persistently based his conclusions on the concession thus made. If 
ail parties to the présent suit were claiming under the Wilson deed, 
and conceded what was conceded in the Tams Case, we too would not 
hesitate to take the conceded construction of the parties as that to be 
followed by the court. 

Now, the description of a coal bed as a quarry makes applicable 
and effective each and every descriptive word used in the deed before 
us. For example, there is no such significance to be attached to the 
word "ail," in the phrase "ail that certain coal bed," as to make it nec- 
essarily apply to and cover ail the vein under ail the 334 acres of lot 
.Vo. 1. It serves to convey ail the coal bed as distinguished from part 
of it, for example, an undivided half part, which as may be seen in 
the conveyance of Price to Fell in 1824, where the conveyance was of 
"one equal half part of the coal bed now opened on the south part of 
the northerly half part of lot No. 65," etc. So, also, the words, "on 
the Lackawanna creek." Unquestionably the quarry or stripping 
which Dr. Wilson was then occupying and working was "on the Lack- 
awanna creek." It fronted for many rods on that stream. The coal 
bed was "on lot No. 1," not "in," and the use of the word "on," and 
not "in," is the more significant from the use of the word "in" jusl 
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following, where lot No. 1 is described as "in tlie township of Luzerne 
aforesaid." Regarded as a quarry, a coal bed would be fittingly de- 
scribed as located "on" land ; as a vein, it would not be fittingly de- 
scribed as "on" land. And we shall see later that, understanding by 
the term "coal bed" a quarry, we are able from the évidence and by 
cotemporaneous deeds to give effect to the descriptive words, "novv 
occupied by the said Wilson," when applied to coal bed in the sensé of 
quarry. 

Zachariah Cist was another prominent and weighty authority in early 
anthracite development. In a letter written from Wilkes-Barre in 
1821, and published in Silliman's American Journal of Science, vol. 
4 (1823), he shows that the quarrying out process of the blacksmitli 
of 1808, as described by Judge Conyngham, was still followed as coal 
came into wider use. He writes: 

"One or two of the beds are worked by leaving massive pillars 8 or 10 feot 
square at tlie base, but with the exception of thèse the beds, wliieh are very 
numerous, are worlîed au jour ; that is, the superineumbeut strata are first 
removed, when the coal is either blown off with gunpowder or taken off with 
wedges by drilling in a straight line, at suitable distances of froin 12 to 24 
inches apart, several deep holes about 2 inches in diameter, drop])ing in each 
two long semicircular wedges, the thick end of each down, and driving in a 
long very gradually tapering wedge between them, so that the greatest pres- 
sure shall be at the bottom. Thèse wedges are alternately driven, until a 
large mass of the coal brealîs off, when it is broken np with sledges, of a con- 
venient size for handling. Gunpowder Is occasionally used, but the effect is 
much less certain than that of the drill and wedges." 

And this stripping method Wilson followed. Thus, defendant's 
witness Knapp testified his father, by permission of Wilson, worked 
the bed for 10 years following 1844-1846. He says : 

"We only worked wintertimes. About 10 years — somewhere near — that we 
had it in possession ; that is, my father had. He occupied it for about 10 
years. * * * Dr. Wilson used to corne to our place and stop and talk to 
father about it, and I think, as near as I can remember now, before_we evor 
burned any coal. And he told him, if lie would go in tliere and eut what 
coal he wanted to use for himself, he would give him ail he wanted to use for 
himself — enough to buy powder and light — and see he didn't hâve any expense 
at ail. And we eut the coal. * * * The reason we stopped I don't know 
whether the Doctor soUl it or not, but there came a high flood, and it rushed in 
there. and that rock, I think eight or ten feet, and the dirt, came down, aud 
shut it out of sight altogether, and we thought it wasn't worth opening again." 

Referring to Knapp's opérations, defendant's witness Atherton savs : 

"In the winter they used to mine the coal. bocause they were farmers, aud 

mined only for their own conveniences, and didn't mine much In summer." 

To the same efïect was the testimony of defendant's witness Dodge, 
a mining engineer who came to the région in 1874, and, in answer to 
the question, "How were thèse beds, so far as the évidence then ex- 
isted, and within your knowledge or observation — how were they 
originally opened, or taken possession of?" said: 

"Thpy were opened by farmers that drovo there with their teams and got 
coal. They did not follow it in far. ïhey were what we call strippings — 
really what the Wilson opening is." 

This corresponds with the évidence of what was found at a much 
later day. Thus, defendant's witness Stevenson, in answer to the 
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question, "What, if any, indications were there on the surface of the 
ground near the bank of the river at and immediately in from, of, or 
along the side of this opening in the Wilson drift, or indeed in its 
interior, to indicate the way the coal had been removed from the vein 
there ?" says : 

"Well, it is so covered with the débris tbat bas dropped apparently from 
above, the sliding of the bank, tbat it is a little difficult to détermine ; but it 
would indieate to me that the coal had been worlied ont for a distance varying 
from 25 to 40 feet from tbe crop on the river without leaving any support to 
tbe overhanging rocli, which bas sinee fallen, in a very crude manner, and 
since the worldng the whole top had caved in, leaving only this one little 
place accessible." 

Now, in view of this gênerai practice of stripping; that the Wilson 
coal bed was thus stripped some 200 or 300 feet along the bluff of the 
creek; that this exposed, as stated on the trial, many thousand tons 
of coal; that Cist in his letter above quoted says, "The coal is hère 
valued at 50c. per ton, in the mine" — it would seem most likely that 
the very substantial, valuable, and extensive grant of the coal bed 
"on the Lackawanna creek" and "now occupied by the said Wilson" 
was what the parties had in view, and not a vein of coal underlying 
334 acres not occupied by Wilson, not then known indeed to under- 
lie the tract, so far as any évidence before us shows. Indeed, that the 
coal in sight and reached by the method of stripping then in vogue was 
regarded as practically inexhaustible is shown by the fact that Dr. 
Wilson secured a road in perpetuity "to and from the said coal bed 
to the public road," and at the end of 80 ycars the coal in sight in the 
stripping bas not been exhaustcd. 

Much stress is laid on the fact that the considération in this deed 
was $300, and it is contended that, because Albert Feltz paid some 
$1,500 for the whole 334 acres, $300 was a good and likely price for 
his coal. But this contention, though at first sight of weight, on 
considération, bears decidedly the other way. The land price exacted 
by the state is always low, and we must remember that Feltz's title, 
and therefore his purchase money, was based on a certificate dated 
1804. Values in 1<S23 cannot safely be compared with those of 1804. 
Three hundred dollars for this vein would be less than a dollar per acre. 
Conveyances of much earlier date than the one hère in question show 
that, even then, coal was selling at a very much higher price per acre. 
Thus, in 1810, Cussie received from Hepburn $600 for the coal in lot 
No. 49 in the first tier of the fourth division, 121 acres. As far back 
as 1810, Steel received $330 from Bulford for the coal under lot 29' 
in Hanover township, being 324 acres. In 1814, Stivers conveyed to 
Bulford two-thirds of the coal in lots Nos. 3 and 4, third tier, first 
division, 104 acres, for $400. In view of thèse earlier priées, and of 
Cist's statement in 1821 that coal was then worth 50 cents per ton 
in the mine, it would seem very unlikely that a sale of a latéral vein 
extending under 334 acres was in 1823 made for $300. 

The words, "now occupied by the said Wilson," descriptive of this 
coal bed, must receive due weight. Thèse words do not apply to the 
surface of lot No. 1, and they do not necessarily apply to a vein under 
the whole of it. Such a construction is not required, to confer on 
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Wîlson ownership of vvhat he w^ïs then occupyïng'. "In the primary 
and iiiost familiar sensé of the word 'occupy/ " says the Suprême Court 
of Pèilnsylvania, in construmg that Word in Lacy v. Green, 84 Pa. 
520, "it is the équivalent of the word 'possess.' It imph'es the concep- 
tion of permanent tenure for a period of greater or less duration." 
ïf this be the correct meaning of the word "'occupied/' then the term 
would neither be used in connection with a vein, nor would it be 
applicable in any way to Wilson's tenure, since prior to the deed tliere 
is no évidence that he claimed,. or indeed had anything to do with^ the 
vein in its broad latéral extent, or that the term "now occupied by the 
said Wilson" is referable to any other possession than holding or work- 
iiig a coal bed or quarry. A man may well be said to occupy a coal 
bed, if it means a quarry. It is hard to see how lie could occupy a 
coal bed, if it means a vein. And we must remember thèse words 
v/ere used in a writing made by a compétent scrivener. But light 
is thrown on this word "occupy," as well as that of "coal bed," by their 
use in one of the deeds to which référence is made above. Thus,, 
in the deed of Cary to Stanley, in which, as we bave seen, there was 
a conveyance by apt words of "one-third part of ail the stone coal 
in the following described tract," etc., there was also an agreement iii 
référence to a coal bed or quarry on another small lot. The word 
"occupy" is there used as synonymous with "work" or "operate." 
The deed states: 

"It is also further agreed and understood b.y tlie said parties Cary should 
clear off tlie coal bed ou the above-mentioned premises in the absence of the 
said Stanley, what coal ho shall take away during the absence of the said Stan- 
ley he shall not be accountablo for, but if the said Stanley should want to oc- 
cupy the said coal bed before the said Cary has taken off his coal. the said 
Stanley is to pay the said Cary for one-third of tbe labor expended ïn, clear- 
ing ofC the coal bed aforesaid." 

From this it will be seen, in the first place, that the term "coal bed" 
was hère used as synonymous with "quarry" or "strîpping." It was 
a place. It was something that could be cleared off. "Cary should 
•clear off the coal bed on the above-mentioned premises." And, sec- 
•ondly, that the term "occupy the said coal bed" was not understood 
as a holding or possession of a vein of coal lying removed and under 
cover, but was an external surface possession which wouîd interfère 
with coal already dug, and which Cary was evidently to carry away 
before Stanley could "occupy" the coal bed. In other words. Cary 
naust carry away his quarried coal before Stanley could occupy the 
coal bed ; that is, could quarry more down. Thus, in this conveyance 
in that région and of substantially the same date, the words "clear off" 
and "occupy" are used and are explainable when by the term "coat 
bed" is méànt a quarry. They cannot be applied to it, if it means a 
vein. You cannot "clear off'" a vein. You do not "occupy" a vein. 
And such local use of thèse words is of vital importance, when we 
are seeking the meaning of a deed made by local men in référence to 
a distinctively local subject. "As words and phrases of speech are 
to be expounded and construed as they are generally understood, so 
it is likewise in particular places,", says Barksdale v. Morgan, 4 Mod, 
185. "And therefore, if I covenant to convey to another an acre 
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of land in Cornwall, the common acceptation of the word 'acre' there 
amounts to as much as a hundred of other counties. So a 'perch' in 
Staffordshire is as much as twenty perches in some other place. There- 
fore such words must be governed by the common and known accepta- 
tion of the people." 

It goes without saying that the words, "bed," and "bed of coal," 
hâve been and are at times used as synonymous with "vein," for geolo- 
gies, dictionaries, and current speech recognize such use. But, in 
face of the practice of quarrying in common use in Luzerne county, 
in face of the fact that such a coal quarry was what Wilson had oc- 
cupied and worked, and that such a quarry was what he afterwards 
occupied, it would seem clear that, when thèse men put, or the scrivener 
put, the word "coal bed" in the deed and described it as "on the Lacka- 
wanna creek," and as "now occupied by said Wilson," that term meant 
a quarry. This is illustrated by the deed of Thomas Fell to George 
Price and wife of January 1.5, 1834. By it Fell conveyed in fee simple 
54 acres, "the northerly half part of lot No. 55 in the first division of 
said Pittston," for $375. On the same day Price and wife, for the 
considération of $1, conveyed to Fell "one equal half part of the coal 
bed now opened on the south part of the northerly half part of lot No. 

— , * * * together with a suffi ci ent road and cartway to 

and from said coal bed, with liberty to work one equal half part of said 
coal bed at ail times without interruption." The conveyance of the 
whole tract by Fell for a substantial considération, and the recon- 
veyance for a nominal considération of the half of the coal bed, shows 
that that term "coal bed" was used as a "quarry," and not as a "vein." 
Now, this restricted character of a "quarry," which we regard as 
synonymous with "coal bed," is referred to in Shaw v. Wallace, 25 
N. J. Law, 462, where it is said : 

"Now, a 'mine,' properly speaking, is tlie pit or excavation in the earth from 
wliicli the ore is talven. The term is certainly used to include the bed or vein 
of ore into which the pit enters, so far as may be necessary to the worlîing 
of the mine ; and the whole séries of shafts and subterranean passages and 
tlie ehambers connected with it. But neither in ordinary parlance, nor in strict 
teehnical language, is a 'mine' understood to indicato the entire ore bed with 
which the shaft may be connected. And by a 'quarry' we understand, not an 
indeflnite extent of stone or rock which may be worked, but the spot where 
the rocli is quarried. The 'ore' may extend indefinitely, but the 'mine' is the 
pit from whence it is extracted." 

It is proper to hère note that the deeds from which extracts are 
made hâve not been the only ones selected because they supported any 
particular view, but the others hâve not been referred to because they 
did not throw any light on the case. For example, the deed from 
Cussie to Hepburn, of 1810, is the original title on which many of 
the other conveyances are based, and thèse must be considered in 
connection with the parent deed. Now, it is true the parent deed 
conveys "a certain coal bed or beds," and in such subséquent deeds it 
seems that this term is sometimes treated as synonymous with veins; 
but it will be noted that there are also used in the original deed other 
words and terms which greatly enlarge that term. Thus, it conveys 
"a certain coal bed or beds in or upon lot No. 49^ * * * now in the 
possession of the said William Cussie, Jr., and ail other beds or potts 
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o£ coal in or upon said lot of land," and it further covenants that tBe 
grantee "shall hâve full right and lawful authority to enter upon said 
lot of land or any part thereof, and dig, raise, cart and carry away the 
coal in or upon said land, without let or molestation from him, the 
said William Cussie, his heirs or assigns, or from any other person 
or persons hereafter forever." 

From ail thèse considérations, it seems to us that the parties to this 
deed had in view this quarry or stripping which Dr. Wilson had tlure- 
tofore been occupying by operating, and that it was this quarry which 
was meant to be conveyed, for, to use the language of Judge Con- 
yngham in the Gloninger Case, supra : 

"It is difficult to coiM'cive that thèse parties really supposed that the one was 
seUiug ami the other hnying the exchisive right to take ail the coal upon the 
tract, or even in the one gveat vein." 

Is it crédible that, when thèse parties made this deed, they under- 
stood that, if Feltz, the grantor, found an outcrop of the vein back in 
the Keyser Creek Valley, or at any other place on his 334 acres, the 
conveyance of the coal bed "on the Lackawanna creek," "now oc- 
cupied by the said Wilson," would prevent Feltz from starting anl 
occupying a coal bed himself possibly tvvo miles back from that streani? 

1 If we are correct in our conclusion that the intent of the parties, 
or the effect of the words they used, was not to convey the coal un- 
derlying the whole tract, it is then asked what was meant by such a 
conveyance ? How far did Wilson hâve a right to take coal ? What 
Une defines his right? And, because no exact line is fixed by the deed, 
it is therefore contended he was bound by no line, and the conveyance 
must be held to cover the entire tract. But that conclusion by no 
means follows. To require the court to read into this deed boundary 
lines is to assume the premise that the parties in 1823 meant that the 
deed was meant to limit bv botuidaries a certain inclosed area of coal. 
This, in our judgment, is just what the parties had no thought of do- 

. ing in 1823. It must be observed that this deed is brought forward by 
the défendant to defeat an otherwise complète title vested in the plain- 

I tiflf by sufficient deeds. The existence of this deed of 1833 is not of 

■ itself sufïicient to defeat the plaintiff's title. Its eflfîcac}- in that regard 
lies in the fact that it must be shown, either by express words or by 
necessary implication, that it conveys the coal under the hundred acres 
in controversv. to which otherwise the plaintiff has shown title. Now, 
if the description in the deed is so indéfinite, so incapable of application 
by lines and boundaries, that it does not certainly include the plaintifif's 
coal, and was not in 1833 meant to include the coal under the whole 
tract and cover the land embraced in this suit, it should not avail to 
defeat the plaintiff's title. It is contended, of course, that there are 
définitions of boundaries in the référence to tract No. 1 ; but we regard 

' the phrase "on lot No. 1" as qualifying the terni "coal bed on the 
Lackawanna creek." It united with the term, "on the Lackawanna 
creek," to locate the coal bed "now occupied by the said Wilson," 
as being on a certain stream and tract. It seems to us thèse qualify' 
ing terms, "on the Lackawanna creek," and "on lot No. 1 in Providence 
township," are descriptive terms to locate the coal bed, and not to de- 
fine the limits or extent of the vein in which that coal bed was made. 
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Apart from so defining and describing the location of the coal bed, 
it seems to us thèse qualifying words hâve no other effect, and that the 
deed vvould hâve the same effect if it read, "ail that certain coal bed 
on the Lackavvanna creek, in Providence township, now occupied by 
John Wilson," for oral testimony would show that such coal bed then 
occupied by Wilson was located on the Lackawanna creek and on lot 
No. 1. 

But, returning to the question referred to, we remark that one of the 
requisites to a deed is certainty of its subject-matter. 2 Blackstone, 
298. Now, if the parties hâve omitted to define what was meant, 
and to define it by boundaries and limits, to that extent it lacks the 
certainty requisite to a conveyance. From the surrounding circum- 
stances and conditions when this deed was made, there is nothing to 
require a construction that this grant covered 334 acres of coal lateral- 
ly in order that John Wilson should hâve full enjoyment of this grant. 
Nor is the court called upon to say just what the deed did convey to 
John Wilson. That it conveyed to him the coal bed on the Lackawanna 
creek is certain. How far back from the Lackawanna creek that grant 
extended it was for the défendant to show. This burden was upon 
him, and therefore we say, adapting the language of Henry v. Hufï, 
143 Pa. 561, 22 Atl. 10-1 G, to this case : 

"The only real question raised was : Wliere is the eastern line of the de- 
fendants' coal bed? Upon this question the défendant had the burden of 
proof, and it was its duty to show that such eastern line inclosed the coal 
claimed by the plaintiffs. Failing to do this, it failcd in its défense, and the 
plaintiffs are entltled to recover." 

Before closing, we deem it proper to say that we hâve not overlooked 
the defendant's alleged title by adverse possession. The vein in con- 
troversy underlying this tract of 100 acres was not taken possession 
of or mined by the défendant, and there is no évidence of any such open, 
notorious, continuons, and hostile possession thereof as would create 
a title of that character. The entries that were made were very lim- 
ited in character, were not continuons, and knowledge of them was not 
brought home by any surface indications, or indeed in any way to 
Isaac B. Feltz, who resided on the surface, or to any person claiming 
under him. It is further proper to note that, as grounds for a new 
trial, numerous rulings of the court during this protracted trial are 
set forth. As the case took shape, both parties conceded there were no 
questions of fact for a jury to pass upon, and as we hâve carefully re- 
frained from using, in this opinion, any facts, papers, maps, or évidence 
objected to by the défendant, concerning which any question is raised 
on the motion for a new trial, it will be obvious that no harm was donc 
to the défendant by the rulings of the court in that regard, and there- 
fore, as well as on the ground that we find no error in the rulings, 
the motion for a new trial will be refused. 

After careful considération, we are therefore of opinion that the mo- 
tion of the défendant to enter judgment in its favor on the reserved 
point and non obstante veredicto should be denied. The clerk is 
therefore directed to enter judgment on the verdict in favor of the 
plaintiff and against the Delaware, Lackawanna & Western Râilroad 
Company and Isaac B. Feltz, the défendants. 
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CARVER et al. v. SAN PEDRO, L. A. & S. L. R. 00. 

(Circuit Court, S. D. Californla, S. D. June 25, 1906.) 

No. 1,219. 

1. Navigable Watebs— Obstruction— Injunction. 

An obstruction to navigable waters may be enjoined at suit of a prlvate 
person who sufferg a spécial injury tberefrom, whetlier such injury be dif- 
férent in kind from that of the public at large or only greater in degree. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§i 1391/2, 140.] 

2. Same— Géant of Lands— Effect on Included Waterway. 

A patent for land does net by implication convey title to the soil under 
a navigable stream, although such stream is enibraced within the limits 
of the grant, so as to affect the status of the stream as a navigable water- 
way. 

3. Same. 

Even a grant of the bed of a navigable stream to a private owner leaves 
the stream subject to the public right of navigation and the control of 
Congress. 

fEd. Note. — ^For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§§ 219, 220.] 

4. Same. 

No aet of or grant by an executive department of the United States can 
affect the right of the publie to use the waters of a navigable stream for 
pui-poses of navigation, nor the power of Congress to control the same. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§ 43.] 

5. iNJUNCTioN— Right to Peeliminaey Injtjnction. 

The character of an injunction, as to whether it is mandatory or pré- 
ventive, is determined by the situation at the time of the flling of tlie bill 
therefor, and the right of a ripariau owner on a navigable waterway to a 
preliniinary injunction to' restrain the obstruction of such waterway by a 
bridge, whieh was not standing when the bil! was flled, is not affected by 
the fact that it had been temporarily removed and was thereafter replaced, 
so that tbe injunction would be mandatory in effect. 

In Equity. On demurrer to bill and oi^der to show cause. 

L. H. Valentine, Joseph H. Call, Long & Baker, and Seward A. 
Simons, for complainants. 
J. A. Gibson, A. S. Halsted, and T. E. Gibbon, for défendant. 

WEIylvBORN, District Judge. The uncontradicted évidence, writ- 
ten and oral, adduced on this hearing, shows the following facts : That 
Cerritos slough is navigable ; that defendant's bridge was built without 
authority of Congress or the Législature of California, and obstructs 
the navigation of said slough ; that complainants, respectively, own 
lands situated on said slough, and are engaged in business enterprises 
dépendent upon jts navigation, and are sufïerirîg from the obstruc- 
tion of such navigation serious damages, which from their nature are 
incapable of estimation, and are therefore irréparable. Lfeilbron v. 
Canal Co., 75 Cal. 426, 17 Pac. 535, 7 Am. St. Rep. 183. From thèse 
facts it necessarjly results that said bridge is a public nuisance, and the 
first inquiry, purely one pi law, is as to the sort of injury which will 
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justify resoft by a private person to a court of equity for abatement 
of such a nuisance. 

It is firmly established by a long Une of fédéral décisions that an 
obstruction to navigable water may be enjoined by a private person 
who is injured thereby differently from the gênerai public, either in 
degree or kind. Georgetown v. Alexander Co., 12 Pet. 98, 9 L. Ed. 
1012; Pennsylvania v. Wheeling, etc., Bridge Co., 13 How. 564, 14 
Iv. Ed. 249 ; Union Pacific Railroad Co. v. Hall, 91 U. S. 343, 355, 
23 L. Ed. 428 ; Baird v. Shore Une Rv. Co., 2 Fed. Cas. 427 (No. 758) ; 
Works V. Junction R. R., 30 Fed. Cas. 626 (No. 18,046) ; Hatch v. 
Wallamet Iron Bridge Co. (C. C.) 6 Fed. 326 ; Id. (C. C.) 6 Fed. 780. 
This last case was reversed by the Suprême Court, but the reversai 
was on jurisdictional grounds, not affecting the point now under 
considération. Willamette Iron Bridge Co. v. Hatch, 125 U. S. 2, 
8 Sup. et. 811, 31 L. Ed. 629. 

Whitehead v. Jessup (C. C.) 53 Fed. 707, relied on by défendant, 
it must be conceded, is not in line with the cases above cited, but sup- 
ports defendant's contention that, in order to maintain the suit, it must 
appear that the defendant's bridge causes some injury to the complain- 
ants différent in kind from that sustained by the gênerai public who 
navigate the waters in question. In the case last named, paragraph 2 
of the syllabus is as follows : 

"One who seeks by suit In his own name to compel the removal of an ob- 
struction to navigable waters must show some injury to himself, eaused 
thereby, différent from the injury sustained by the gênerai public who navi- 
gate such waters. Hence, where complainant, a riparian owner, had free ac- 
eess to the navigable ehannel in front of his land, held, that he could not, in 
his own name, maintain a suit to compel the removal of a bridge over such 
ehannel, half a mile from his land, though his boats, in navigating to and 
from adjacent waters, were obstructed by such bridge." 

Under this view of the law, a person who owns land of inconsid- 
erable value immediately in front of the bridge and abutting upon the 
slough, if at ail injured, no matter how slightly, might hâve équitable 
relief against the public nuisance; whereas, another riparian owner, 
but a few rods above the bridge, with large wharves for the accom- 
modation of the shipping interests of the gênerai public, and with large 
manufacturing establishments dépendent for their opération entirely 
upon the navigation of the waterway, and costing hundreds of thou- 
sands of dollars, would be wholly remediless. If the question were an 
open one in this court, I could not subscribe to such a doctrine. The 
distinction which allows a remedy in one case, but dénies it in the other, 
is unsubstantial, and the right to the free use of navigable waters 
for trade and commerce is of such transcendent worth to individuals, 
as well as the state, that the remédies for its enforcement ought not 
to be abridged by technicalities or overnice refinements. The just rule, 
it seems to me, is that relief should be granted in ail cases where there 
is spécial injury to the complainant, whether the injury complained 
of be différent in kind from that of the public at large or only greater 
in degree, and this unquestionably is the doctrine of Pennsylvania v. 
Wheeling Bridge Co., supra, as the Suprême Court itself subsequently 
declared in the foUowing unmistakable terms: 
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"An application for a mandamus, not hère a prérogative writ, bas been sup- 
posée! to bave sonie analogy to a bill in equity for the restreint of a public nui- 
sance. Yet, even in the supposed analogous case, a bill may be sustained to en- 
join the obstruction of a public bighway, when the Injury complained of is 
common to the public at large, and only greater in degree to the complain- 
ants. It was in the Wheeling Bridge Case, 13 IIow. 518, 14 L. Ed. S49, where 
the wrong complained of was a public wrong, an obstruction to ail navigation 
of the Ohio river." Union Pacific R. R. (3o. v. Hall, supra. 

The State courts are not agreed upon this question; but it is un- 
necessary to review their conflicting décisions, since the enunciations 
of the Suprême Court of the United States are absolutely authoritative. 
The follovving cases, however, are in line with the fédéral cases above 
cited: Hickok v. Hine, 23 Ohio St. 523, 13 Am. Rep. 255; Dudley 
V. Kennedy, 63 Me. 465 ; Farmers Co-op. Mfg. Co. v. Albemarle, etc., 
R. R. Co. (N. C.) 23 S. E. 43, 29 L. R. A. 700, 53 Am. St. Rep. 606. 

Defendant's contention that, because Cerritos slougli is included 
within the boundaries of the Dominguez patent, both the United 
States and private persons are estopped from asserting the naviga- 
bility of said slough, is without merit. I am of opinion that said patent 
did not operate to pass title to the bed of said slotigh. The Suprême 
Court of California has said (italics mine) : 

"In case of Royal Fishery in the River Banne (Ireland), Davies, 149, it was 
resolved 'that there are two kiuds of rivers, navigable and not navigable ; that 
every navigable river, so high as the sea ebbs and tlovvs in it, is a royal river, 
and belongs to the king; by vlrtue of bis prérogative ; but in every other river, 
and in the fishery of such other river, the terre-tenants on each side bave an 
interest of common riglit, the reason for which is that, so high as the sea ebbs 
and flows, it particiiiates of the nature of the sea, and is said to be a branch 
of the sea so far as it flows.' One of the results of this royal prérogative was 
that a grant of land extending to and bounded by or inoluding a navigable 
stream wUhin Us homularies did not operate to pass tille to the lied of the 
stream, while a grant from the sovereign of land bordering upon a stream not 
navigable in the common-law sensé — that is, above tide water — would be pre- 
sumed to extend to the thread of the .stream. We must not be understood as 
indieating that at common law the bed of a navigable stream could not be 
granted to a subject by a sovereign, but only as saying that it did not pass, 
except in those cases where the spécifie intent to so grant was apparent in the 
conveyance." Wright v. Seymour, 09 Cal. 124, 125, 10 Pac. 324, 325. 

I am not unmindful that it can with some show of plausibility be 
claimed that from the exception in the Dominguez patent of that por- 
tion of the surveyed tract covered by the navigable waters of the inner 
Bay of San Pedro may be inferred an intention to grant ail other lands 
in the tract covered by navigable waters. It is sufficient, however, in 
answer to this claim, to say that a patent cannot, by inference or im- 
plication, pass title in the bed or shore of a navigable stream ; but this 
can be done only by express words manifesting a spécifie intent to grant 
such title. In Shivelv v. Bowlby, 152 U. S. 1, at pages 13 and 14, 
14 Sup. et. 548, 552, 553, 38 h. Ed. 331, the court says : 

"In England, from the time of Lord Haie, It has been treated as settled that 
the title in the soil of the sea, or of arms of the sea, below ordinary higb-wa- 
ter mark, is in the king, except so far as an individual or corporation has ac- 
quired rights in it by express grant, or by prescription or usage. * * * The 
common law of EJngland upon this subject, at the time of the émigration of our 
ancestors, is the law of this country, except so far as It has been modified by 
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the charters, constitutions, statutes, or usages of the several colonies and 
States, or by tlie Constitution and laws of tlie United States." 

If it be concédée!, however, that the légal title to the shore or tide 
land, or even the entire bed of said slotigh, passed by the Dominguez 
patent, still it was subject to the public right of navigation and the 
power of Congress under the commerce clause of the Constitution to 
regulate the same. Shivelv v. Bowlby, 152 U. S. 1, 13, 14 Sup. Ct. 548, 
38 L. Ed. 331 ; South Carolina v. Georgia, 93 U. S. 4, 23 L- Ed. 782 ; 
Eldridge v. Trezevant, 160 U. S. 452, 16 Sup. Ct. 345, 40 L. Ed. 490 ; 
Gibson v. U. S., 166 U. S. 269, 17 Sup. Ct. 578, 41 L. Ed. 996 ; Scran- 
ton V. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 45 L. Ed. 126; Ward v. 
Mulford, 32 Cal. 365, 373 ; West Chicago Street R. R. Co. v. Illinois 
ex rel. Chicago (decided bv U. S. Suprême Court April 9, 1906) re- 
ported in 26 Sup. Ct. 518, 50 L. Ed. 845. 

In the case of Ward v. Mulford, above cited, the court says : 

"If tlie Mexican government liad made any riglitful disposition of lands 
whieh she held as sovereign, neitlier tlie United States nor the state, as suc- 
ceeding sovereigns, could disregard it, any more tlian in the case of other 
lands. But by this we do not désire to be understood as holding that the Mex- 
ican government, or this state, has the same power of absolute aliénation ovcr 
lands held in virtue of tlieir sovereignty whicli they hâve over other lands. 
The land which the state liolds by virtue of hor sovereignty, as is well under- 
stood, is sueh as is covered and uncovered by tlie flow and el)b of the neap or 
ordinary tides. Such land is held by the state in trust and for the bonefit of 
the people. The right of the state is subsorvient to the publie rigbts of navi- 
gation and fishery, and theoreticany at least the state can make no disposition 
of tliem prejudicial to the riglit of the publie to us^e tliem for the purposes of 
navigation and fishery. nnd. whatever disposition she does make ot them, her 
grantee takes them upon the same terms upon which she IkjUIs tliem. and. of 
course, subject to the public rigbts above mentioned. But this restriction does 
not prevent her from disposing of them so as to advance and promote tlio in- 
terests of navigation." 

The power of Congress over navigable waters was broadly exercised 
in sections 9 and 12 of the act of March 3, 1899, entitled "An act mak- 
in,ç appropriations for the construction, repair and préservation of cer- 
tain public Works on rivers and harbors. and for other purposes" (30 
Stat. 1151, c. 425 [U. S. Comp. St. 1901, pp. 3540, 3542]), which sec- 
tions are as follows : 

"Sec. 9. That it shall not be lawful to construct or commence the construc- 
tion of any bridge, dam, dike, or canseway over or in any port, roadstead. har- 
bor, canal,, navigable river, or other navigable water of the United States until 
the consent of Congress to the building of such structure shall hâve been ob- 
tained and until the plans for the same shall hâve been snbmitted to and ap- 
proved by the chief of engineers and by the Secretary of War; Provided, that 
such structures may be built under authority of the Législature of a state 
across rivers and other waterways the navigable portions of which lie wholly 
within the limits of a single state, provided the location and plans thereof are 
submitted to and approved by the chief of engineers and by the Secretary of 
War before the construction is commenced: And provided further, that when 
plans for any bridge or other structure hâve been approved by the chief of en- 
gineers and by the Secretary of War, it shall not be lawful to deviate from 
such plans either before or after completion of the structure unless the modifi- 
cation of said plans has previously been submitted to and received the ap- 
proval of the chief of engineers and of the Secretary of War. 

"Sec. 12. That every person and every corporation that shall violate any of 
151 F.— 22 
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the provisions of sections nine, ten and eleven of tliis act, or any rnle or rcgn- 
lation made by the Secretary of War in pursuance of tlie provisions of said sec- 
tion fourteen, shall be deemed guilty of a misdemeanor, and ou conviction 
thereof shall be punislied by a fine of not exceeding twenty-five hundred dol- 
lars nor less tuan flve liundred dollars, or by imprisonment (in tlie case of a 
uatural person) not exceeding one year, or by botli sucli punishmeuts, in the 
discrétion of che court. And further, the removal of any structures or parts 
of structures erected in violation of the provisions of said sections niay be 
■enforced by the injunction of any circuit court exercising jurisdiction in any 
district in which sueli structures may exist, and proper proceedings to this end 
may be instituted under the direction of the Attorney General of the United 
States." 

In the case last cited (Scranton v. Wheeler, supra) the court said: 
"The power to regulate commerce is the basis of the power to regulate nav- 
igation and navigable waters and streams, and thèse are so completely subject 
to the control of Congress, as subsidiary to commerce, that it has become usua! 
to call the entire navigable waters of the country the navigable waters of the 
United States. It matters little whether the United States has or bas not the 
theoretical ownership and dominion in the waters, or the land under t.nem. It 
has, what is more, the régulation and control of them for the purposes of com- 
merce. So wide and extensive is the opération of this power that no state can 
place any obstruction in or upon any navigable waters against the v^ill of Con- 
gress, and Congress may summarily remove such obstruction at its pleasure." 

There is no escape from the conclusion that whatever interest, if 
any, in the shore or bed of Cerritos slough, passed by the Dominguez 
patent, such interest is subservient to the right of the public to use and 
the power of the government to control the waters of said slough for 
purposes of navigation. 

There is another view, which defeats defendant's contention on this 
point. The constitutional power of Congress over the navigable waters 
of the United States cannot, of course, be impaired or restricted by the 
action of any agent or officer of the government, and this unassailable 
proposition would be absolutely disregarded by a hoMing that the Dom- 
inguez patent estops the government from asserting the navigability of 
Cerritos slough, when in fact it is navigable. Undoubtedly, the Gen- 
eral Land Office had jurisdiction to détermine the validity and bound- 
aries of Mexican grants and to cause patents to issue therefor; but it 
is equally sure that neither that nor any other branch of the execu- 
tive department could convey or surrender to a private person the right 
of the public to use or the government's control over the navigable 
waters of the ceded territory, and any executive action claimed to hâve 
that efïect would necessarily be thus far without authority of law. 
While it is questionable if the government can be estopped at ail by a 
récital in its own grant or patent (Carver v. Astor, 4 Pet. (U. S.) 87, 
7 L. Ed. 761), certainly no such estoppel can arise from the unauthor- 
ized act of an agent or ofificer (Attorney General v. Marr, 55 Mich. 
445, 21 N. W. 883 ; State v. Brewer, 64 Ala. 287 ; Pulaski County v. 
State, 43 Ark. 118 ; Salem Imp. Co. v. McCourt, 26 Or. 93, 41 Pac. 
1105). 

The point urged by défendant, that the relief asked for is in the 
nature of a mandatory injunction, and on that account should be de- 
nied, at least pendente lite, is not well taken. A mandatory injunction 
compels the affirmative performance, while a préventive injunction 
restrains the commission of an act. 16 Am. & Eng. Ency. of Law, 
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343. Tested by this rule, the relief which Carver seeks is in no sensé 
of the term mandatory, but purely préventive, since, when the suit was 
commenced, the bridge was not standing, and the bill was filed to pre- 
vent its érection. Nor is it any answer to say that the bridge was re- 
moved by the défendant provisionally, with a design of immédiate re- 
placement when the object of the removal was effected; for the dis- 
tinction betvveen the two kinds of injunction named, as applied to nui- 
sances, such as the one hère complained of, dépends solely upon the 
question whether the obstruction sought to be enjoined actually existed 
at the time of filing the bill, or was only threatened. An injimction 
wonld be, in the former case mandatory, in the latter préventive. Nor 
is there any other rule of equity which would deny to Carver on this 
hearing the relief he seeks. On the contrary, since the damages to him 
on account of his riparian ownership and his business of building, re- 
pairing, hiring, and towing of boats and sea-going vessels are in- 
capable of ascertainment, and therefore irréparable, and since ail the 
other material facts and principles of law applicable thereto are proven 
and settled in such a way as to clearly establish his right to équitable 
relief, the postponement of such relief until final hearing would be 
without the sanction either of reason or précèdent. California P. & 
A. Co. V. Enterprise C. & L. Co. (C. C.) 127 Fed. 741 ; Enfield Toll 
Bridge Co. v. Hartford & N. H. R. R. Co.. 17 Conn. 40, fi.5, 43 Am. 
Dec' 716 ; Hackensack Imp. Com. v. N. J. Midland R. R. Co., 23 
N. J. Eq. 94; Allington & C. Mfg. Co. v. Booth, 78 Eed. 878, 24 
C. C. A. 378. 

In this last case, which was decided by the Circuit Court of Appeals 
for the Second Circuit, the court said: 

"Wlienever it is manifest to tho ooxirt that. upon tlie onsp m;i(le, an injnno 
tion wil! bo granted at final hearing to the coniiilainant, one sliould be awardod 
to him pi'eliminarily, in the absence of facts ijresenting spécial équitable con- 
sidérations to induce the coiu't, in the exercise of Judicial discrétion, to with- 
hold it. Under such circuinstances, there is no reason wliy the complainant 
should not hâve his remedy immcdiately. \A'hy should a court of equity permit 
a wrong, indisputable and wanton. to go unredvessed longer than necessary? 
Th(> object of a preliminary Injunction Is to i:)reserve property riglits pending 
the final détermination of the suit." 

This last case, it is true, was a suit to restrain the infringement 
of a patent; but the principle of the quotation is applicable in ail suits 
where preliminary injunctions are sought. The élément of wanton- 
ness asserted in said quotation I do not apply to the case at bar, nor is 
it necessary to the relief sought. The rule is elsewhere succinctly 
stated as follows: 

"But where the facts upon which the right dépends are established or ad- 
mitted. and the principles of law which on thèse facts would give the right are 
.settled and established, a court of equity may apply the principles as settled 
by the court of law to the facts and allow an injunction." 10 Ain. & Eng. Ency. 
of Law, 360. 

The considérations and authorities last stated and cited not only 
justify, but require, a temporary injunction also in favor of the Dock 
& Terminal Company, whose injuries are greater than those of Carver, 
and likewise irréparable, although, at the time said company was made 
a party to the bill, the bridge was standing, and the injunction, so far 
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as it concerns said company, may be, in effect, thougli not in form, 
mandatory. In this view of the case, it is unnecessary to détermine 
whether said company was or was not instrumental in procuring the 
removal of the bridge. If the right of said company to relief depended 
iipon the nonexis*:ence of the bridge, and said company, through 
any artifice, had brought about a removal of the bridge, with the 
ulterior purpose of applying, and had applied, for an injunction be- 
fore the bridge could be restored, such participation by said company in 
the removal of the bridge would be a circumstance on which a court 
of equity would look with disfavor. Since the company, however, 
did not become a party to the suit until after the restoration of the 
bridge, and, as I hâve already said, is entitled to relief, even in the 
form of a mandatory injunction, said company's connection, if any, 
with the removal of the bridge, is immaterial. It is worthy of consid- 
era*^ion, however, that the bridge is of such temporary construction 
that it can be, and was, removed and restored within a short time, at 
an inconsiderable cost, not exceeding $1000. 

An injunction will issue restraining the défendant from maintain- 
ing, during the pendency of the suit or vmtil otherwise ordered by the 
court, the bridge in controversy, upon the exécution of a bond in the 
sum of $2,500, with sufficient sureties, to be approved by the clerk of this 
court, to pay défendant ail damages it may suffer from said injunction, 
in the event it should hereafter appear that complainants are not en- 
titled to such relief. 

Exceptions to a bill for impertinence should be in writing and signed 
by counsel. Equity rules 26 and 27. Noncompliance by défendants 
with said rules is doubtless fatal to its purported exceptions, made 
orally and entered on the minutes of the court. However, I am satis- 
fied that said exceptions, if they were in writing and signed by counsel, 
would not be well taken, and they are accordingly disallowed. 

The demurrer to the bill will be overruled, and the défendant as- 
signed to answer the same on or before the rule day in August next. 



DOKSEY V. WATKINS. 
(Circuit Court, W. D. Missouri. February 18, 1007.) 
No. 3,015. 

SAI.TÎS — ReSOISSION T!Y BuYER — BrEAOII OP WAKIiANTy. 

Wliere the pureliaser of a lierd of d:iii'y cows was a compétent .iudse 
of sucli property, and had fuH opportunity and amjile time for iuspeetion 
before the purchase, no warranfy of the fitness of tlie animais for dairy 
purposes can be implied ; and wliere a writton eontract of sale was jnade, 
wliioh contained no express warranty, the rnle of eaveat emptor apiilies, 
and the purchaser is not entitled to rescind the eontract on account of the 
diseased condition of some of the cows, in the absence of fraud on the part 
of the seller. 

[Ed. Note. — 'For cases in point, see Cent. Dig. vol. 43, Sales, §§ 740, 
767.] 
Same. 

The rule sometimes applied that a party to a sale may be entitled to a 
rescission where he was misied to his injury by représentations made by 



DOKSET V. WATKINS. 341 

the other party wbicli proved to be untrue, although they were made iti 
good faith, on the ground that it would be inéquitable to permit him to 
retain tbe beneflt of a oontract so induced, eannot be applied to a sale 
witbin the rule of caveat emptor, as in case of a sale of live stock wliere 
tbere was no warranty, eitber express or iuiplied, and wliere tbe pur- 
chaser had full opportunity for inspection. 

[Ed. Xote. — For cases in point, sce Cent. Dig. vol. 43, Sales, § 84.] 

3. Ca>-CKI.LATI0N OP INSTBUMEXTS — IKVALIDITY. 

C'oniplninant brougbt suit for the rescission and cancellation of a 
contract by wbicb be purebased from défendant a berd of cows to be used 
for dairy purposes, on tbe ground tbat they were infected with tuberculosis 
and were unfit for the piirpose for wbicb they were bonght. Tbere was 
no warranty, and the évidence did not establisb any fraud or misrepre- 
sentation on the part of défendant, or tbat he had any knowlcdge of such 
infection, if it existed, and in fart the sale was made at the instance of 
complainant, who was an export in dairying and had full opportunity to 
inspect the berd. It aiso aiipeared, from puljlications of the Department 
of Agriculture introduced in évidence, that such infection exists to a 
greater or less extent throughout tbe country, and tbe berd in question 
was not sliown to bave bcen seriouslj' affected. Comjjlainant abandoned 
the property and left it in defendant's bands witbout eompleting the pay- 
ment therefor. Ileld, that under such faets he was not entitled to re- 
lief in eqtiity. 

James C. Williams and Wash Adams, for complainant. 
James M. Sandusky and Frank H. Trimble, for défendant. 

POLLOCK, District Judge. By the bill of complaint presented 
in this case the cancellation of certain written instruments and the 
return of money paid is sought by complainant on the ground of 
fraudulent misrepresentations, charged to hâve been made by the de- 
fendant to complainant to indvtce the making of such writings and 
the payment of the money. The case has been fully presented in 
oral argument, and stands submitted for décision on abstract of the 
testimony and printed briefs filed by solicitors for the respective 
parties. In most things the testimony is conflicting; but the facts 
material to a décision of the controversy, as I find them from a read- 
ing of the testimony contained in the abstracts, briefly stated, are 
as foUows : 

The défendant is a farmer owning a farm of about 437 acres 
near Lawson, Clay county, this state. About the year 1898 he en- 
tered the dairy business in a small way, and increased that business 
until in the month of January, 1905, he had a herd of about 100 Jer- 
sey cows, about one half of which he had raised on bis farm. The 
remaining half he had acquired by purchase from others. At this 
time he had an established business. The products of his dairy 
vi'cre well and favorably known among dealers in Kansas City and 
other places, and commanded priées above the usual market price 
of such products on account of their superior quality and excellence. 
The complainant is a young man 26 years of âge, experienced for 
a man of his âge in the dairy business, having attended the agricul- 
tural school at the State University of his native state, Illinois, for 
three yearSj and also having attended an agricultural school located 
at Ames, lowa, for a period of a year. He also had been in charge 
of a dairy farm near the city of St. Louis for some time prior to the 
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date of the transaction in question. Immediately prior to the date 
of this transaction he made a trip through the Northwest seeking 
a location for the purpose of engaging in the dairy business. Be- 
ing at Excelsior Springs January 6, 190,5, he learned in some man- 
ner of defendant's place and herd of dairy cows; called défendant 
over the phone and arranged to go out and see his herd, which he 
did, arriving there after dark on that day; remained there over- 
night, discussing with défendant his business, inquiring where he 
marketed his butter, the price obtained, the condition of his dairy 
herd, and other matters; and at the time asked défendant if his herd 
of cows had ever been tested for tuberculosis, to which défendant 
responded it had not been so tested. On the following morning he 
spent about an hour looking through the herd of cows, inspecting 
dairy rooms and the m'anner in which the business was conducted; 
then left, going to Kansas City, where he inquired of defendant's 
customers as to the truth of the statements made to him by the de- 
fendant, and of others as to the réputation of the dairy and its prod- 
ucts. It does not appear from the proofs on this first visit that coni- 
plainant ofïered to buy, or the défendant proposed to sell him, the 
herd of cows. From the conversation, however, plaintiff did learn 
he could buy ail or part of the cows if the price was satisfactory 
to the défendant. When complainant left, he said he was going to 
Liberty, Mo., to look over the situation there, and said nothing about 
returning to defendant's place. However, on Tuesday, the lOth 
day of January thereafter, he reappeared at defendant's place and 
remained there for some two or three weeks thereafter. At the 
time complainant returned he did it with the purpose in his mind of 
purchasing the business, and spent the time there looking over the 
business to find out how it was conducted, the amount of butter 
made and shipped, the individual records of the several cows in the 
herd, which was kept, and in learning wliat he could about the 
property and business; and finally, on the 31st day of January there- 
after, the following agreement was entered into between the parties 
for the purchase and sale of the herd of dairy cows and other Per- 
sonal property: 

"This contraet, made and entered into this 31st day of January, 1905, by 
and between A. J. W^atl^ins, of Olay county, Missouri, party of the first part, 
and Clarence B. Dorsey, of Olay county, Jlissoiiri, party of tlie second part, 
witnesseth : That the said party of the first part, for and in considération of 
tlae snni of five thousand five liundred dollars ($5,.50O), hath this day bargain- 
ed, sold, transferred and conveyed to the said party of the second part tho 
following Personal property, to wit : One refrigerator, nine cans, three boilers, 
one cauldron, one seal and wire for seal, ail his Reid butter boxes and trays, 
one pair of platform scalea, one pair of butter seaies, one butter mould and die, 
one churn and worker, one separator, one tester and glass, one can of butter 
coloring and tablets, one lot of test bottles, one sack of sait, ten thousand but- 
ter wrappers, two racks and papers, two stoves, one lot of stone jars, ail his 
knock-down butter boxes, one Deering mower, one mare named 'Ruby,' four 
sets of harness, two sixteen-inch plows, two listers, one planter and dise, two 
two-row cultivators, one harrow, two three-horse double trées, one Deeriug 
corn harvester, two wagons, ône set of single harness, twd saddles, one lot 
of tools, ail the ice in two ieehouses, eighty acres of fodder shredded, seven 
hundred and flfty bushels of corn, one lot of coal, seven sows, one maie hog, 
twentj'-four shoats and pigs, heifer calves, ninety-two heifers and cows, seven 
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steer calves and three bulls, one barrel of sal soda, and one Deere eiglit-roll 
shredder. Ail said proporty is loeated on the premlses of the said party of 
the flrst part in section one, of townslijp fifty-tliree, of range tliirty, and the 
possession of ail said property Is tliis day delivered to the said party of the 
second part. Of the considération named as the purehase price of said prop- 
erty, the sum of twenty-flve himdred dollars (.'^2,500) is thls day paid in cash, 
and the note of the said party of the second part is this day talien for the 
residne, to wit, the suin of three thousaud dollars ($3,000), due twelve montlis 
from date, and secured by chattel nwrtgage upon a part of the personal prop- 
erty hereinbefore described. 

"[Signed in duplieate] A. J. Watkins, 

"Clarenee B. Dorsey." 

On the same day, as a part of the same transaction, défendant 
leased to plaintiff abotit 330 acres of his farm for the period of one 
year, for the purpose of transacting the dairy business, at the an- 
nual rental of $l,:tOO, payable as foilovvs: $500 June Ist, $500 
September Ist, and $400 November Ist, 1903. The Icase also 
contains an option on complainant's part to lease the entire farm for 
an additional period of four years at an annual rental of $2,300. 
Ail the papers evidencing the transaction were prepared and execut- 
ed in the law office of Judge Sandusky, attorney for défendant, at 
Liberty, Mo. The negotiations betvveen the parties respecting the 
trade consumed the greater part of the day. Dtiring thèse negotia- 
tions the question arose as to the insertion in the lease of a clause 
giving défendant the right of re-entry under his lease in case of non- 
payment of rent reserved for the period of 60 days after the same 
should become due. To the insertion of this clause in the lease com- 
plainant objected, on the ground that something might arise making 
its prompt payment impossible. The cattle might be diseased, the 
hogs might die, crops might fail, or he might get sick, and be un- 
able to meet the payments of rent promptly, and cause a sacrifice 
of his property. In reply to this statement défendant remarked the 
cattle were ail right so far as he knew, but that he did not warrant 
the stock, or any live stock he sold ; that the crops would be fed 
to the cattle, leaviiig him no security for his rent. About this time 
Judge Sandusky, the scrivener engaged in drawing the papers, said 
"there was no warranty," and défendant said, "No, sir ;" complain- 
ant saying nothing more in this respect. The papers, including the 
contract, a promissory note of $3,000 evidencing the deferred pay- 
ment, a mortgage on a part of the personal property to secure pay- 
ment of the same, the lease, and the promissory notes evidencing 
the rent to be paid in accordance with the terms of the lease, were 
executed. Coniplainant paid to the défendant the $3,500 cash on 
the purehase price, as specified in the contract, and complainant as- 
sumed possession of the business and remained in the home of de- 
fendant until some time in the month of May thereafter. 

For some time after his purehase of the business, as appears from 
the proofs, complainant seems to hâve been satisfied with his trade, 
and so late as the month of May it appears he contemplated a con- 
tinuance of the business and the carrying out of his contracts. While 
there is proof found in the record that some of the cows, shcrtly 
after complainant assumed control of the business, and especially cow 
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No. 17, was found to be coughing, yet the gênerai appearance of 
the herd seems to hâve been good, considering the time of the year. 
About the last of May complainant began to exhibit dissatisfaction 
with his trade. His account became overdrawn at the bank, and his 
business affairs evidently did not prosper as he had anticipated. 
About this time it appears he commenced consulting with a firm of 
veterinarians about the herd of cows. Représentatives of such firm 
came to the farm quietly, and without any notification to défendant 
tested the herd for tuberculosis. One of the cows which had be- 
come lame or diseased was quietly killed. During ail this time he 
made no complaint to défendant about the condition of the herd, 
but, when requested by the défendant for payment of rent due June 
Ist, expressed his intention of paying the same and the manner in 
which he expected to raise the money to make such payment. Kinally, 
in the month of June, he sold off the butter which had accumulated 
at priées less than the usual price paid for the same. He also sold 
some of the hogs purchased from défendant, had the cattle tested 
for tuberculosis, and on June IGth or 17th went to défendant, inform- 
ed him the cattle were diseased, and among other things said, "I 
will quit if you do not make settlement with me." He also procured 
the state veterinarian to quarantine the cattle, informed his employés 
he would pay them no longer, and abandoned his business and con- 
tract with défendant. Thereafter défendant took possession of the 
premises under his lease and bas since cared for the cattle. 

A controversy arose between the state veterinarian and défend- 
ant, growing out of the fact that the state officiai accused the de- 
fendant of having injected tuberculin into the cattle, thus reducing 
their température at the time designated for a test of the cattle made 
for the purpose of ascertaining whether they, or any of them, had 
tuberculosis, and for the purpose of releasing from the order of quar- 
antine ail cattle found not so diseased. Ovving to this disagreement 
the cattle at the time this case was heard remained in quarantine in the 
hands of the défendant unproductive, because neither the cattle nor the 
product from them could be disposed of. The proofs further show, in 
the year 1901, défendant had sold out of his herd some 25 or 30 cows, 
and that none of them, so far as could be ascertained, has ever been in- 
fected with tuberculosis. During ail the years défendant had managed 
the business he had lost in ail only 11 head of cows which had died from 
any cause ; and none of them, in so far as could be ascertained, having 
died from tuberculosis. 

With the proofs in this case there has been submitted certain pub- 
lic documents from the pen of the chief of the Bureau of Animal In- 
dustry, a branch of the governmental Department of Agriculture, and 
others, from which it is learned the disease known as "bovine tuber- 
culosis" is, and for many years has been, prévalent in ail parts of the 
civilized world. D. E. Salmon, chief of the Bureau, says: ^ 

"The statistics concerning tuberculosis show that it Is a disease prévalent in 
ail civilized countries. In some countries, such as the northern part of Nor- 
way and Sweden, on the steijpes of eastern Europe and Russia, in Sieily and 
Iceland, and in Alglers, it is said to be quite rare. The retums from testing 
Britlsh cattle with tuberculin supplied by the Koyal Veterlnary Collège, as 



DOE8ET V. WATKINS. 345 

stated in March, 1900, shows that, among 15,392 animais tested, 4,105, or 26 
per cent, reacted." 

From tests made of herds of cattle in many of the states it is shown 
from the same authority the disease is proba'bly prévalent to a greater 
or lesser extent in ail herds of cattle, and more especially is this true 
of highly bred herds ; the infected running from 3 "/lo to 26 per cent. 
Taking such statistics as the guide, it is probably true the herd in 
question may hâve been to some extent infected wlien its purchase was 
made from défendant by complainant; but the proofs relating to this 
particular herd do not show the prevalence of such disease prior to 
complainant's purchase, and wholly fail to show, if it was so infected, 
défendant had any notice or knowledge of such disease prior to his 
trade with complainant. 

This suit is brought by the complainant to cancel the instruments 
of writing executed in consummation of the trade and to recover the 
cash payment made. In the light of the facts stated, what are the 
rights of the contending parties? The contract of sale and purchase, 
as has been seen, contains no covenant warranting the soundness of 
the herd. The fact that the question of warranty as to the soundness 
was mentioned during the negotiations, and that the contract is silent 
in this respect, is conclusive proof none was intended. As said bv 
Judge Sanborn in McKinley v. Williams, 74 Fed. 101, 20 C. C. A. 312 : 

"Where the parties liave deliberately put tlieir engagements into writing in 
such terms as to Import a légal obligation, without any uncortainty as to the 
ob.iect or extent of such engagement, it is conclusively présumée! that the 
whole engagement of the parties and the manner and extent of their nndertal^- 
ing was reduoed to writing." Thompson v. Libby, 34 Minn. 374, 20 N. W. 1 : 
Barnes v. Railwav Co., 4 C. 0. A. 109, 54 Fed. 87; McMurphv v. Walicer, 20 
Minn. 382 (Gil. 334) ; Harmon v. Harmon (C. C.) 51 Fed. 113; Wilsou v. Cattle 
Ranch Co., 73 Fed. 994, 20 C. C. A. 241. 

As complainant, a compétent judge of such property, with full op- 
portunity and ample time afforded him, inspected the herd before his 
purchase, although the purchase was made for a particular purpose, 
no warranty of fitness for such purpose is implied. Mec'iem on S'^'es. 
vol. 2, § 1311 et seq. ; Reynolds v. General Electric Co., 141 Fed. 
551, 73 C. C. A. 23; Howard v. Emerson, 110 Mass. 320, 14 Am. Rep. 
608 ; Hanson v. Hartse, 70 Minn. 283, 73 N. W. 163, 68 Am. St. Rep. 
527; McQuaid v. Ross and another, 85 Wis. 492, 55 N. W. 705, 22 
L. R. A. 187, 39 Am. St. Rep. 864; Goad v. Johnson, 6 Heisk. 
(Tenn.) 340; Scott v. Renick, 1 B. Mon. (Ky.) 63, 35 Am. Dec. 
177. 

There being hère neither an express nor implied warranty upon v/hich 
complainant may rely, the rule of "caveat emptor" applies. There- 
fore the défendant is not at fault, unless he knowingly misrepresented 
the facts for the purpose of inducing the purchase made by com- 
plainant, or knowingly represented that to be true which was not true. 
and which he did not know to be true. In other words, in the absence 
of fraud on the part of the défendant, the sale made must stand. 

While the bill hère presented charges ail the essential éléments of 
an action at law to recover damages for fraud and deceit, it is éntirelv 
c'ear complainant has failed to discharge the burden resting upon 
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him of producing proofs sufficient to support such charge ; for it 
is net shown by the proofs that défendant either knew, or had any 
reason for knowing or belieying, the herd was infected with the 
disease of tuberculosis at the time of its purcliase by complainant, and 
it is not shown défendant represented any fact to exist which is shown 
to be untrite and of which he had no knowledge. Défendant did not 
seek complainant out as a prospective purchaser, but tlie initiative in 
the transaction was taken by complainant. Hence, if it be true, as 
stated from scientific authority on the subject, that the disease is one 
of gênerai prevalence, and hence, of necessity, the herd in question, 
from the very nature of things, must hâve been infected to a greater 
or less extent, yet complainant, by reason of his spécial éducation and 
knowledge of the subject, and his ample opportunitv' for an actual 
inspection of the herd before his purchase, in the absence of any war- 
ranty of soundness, express or implied, must be held to hâve accepted 
the risk of the appearance or development of a latent disease, such 
as tuberculosis is shown to be by the proofs. From the entire record 
I am convinced, even if it might be said, taking scientific knowledge, 
and not the proofs as to this particular herd, as the basis, that the 
herd was infected to any extent with the disease of tuberculosis at 
the time of the trade, the défendant had neither knowledge nor means 
of knowledge of such fact, and he did not knowingly make a mis- 
representafion as to the soundness of the herd purchased. 

However, it is urged by solicitors for complainant that, although 
the proofs may fail to show défendant knowingly made any false repré- 
sentations as to the soundness of the herd purcliased for the purpose 
of inducing the sale, yet, this being a suit for rescission of contract 
and cancellation of the writings made in consummation thereof, if the 
proofs show any such material statements were made by the défend- 
ant however innocently, and the herd was in fact infected with the 
disease of tuberculosis to such an extent as to render it unsuitable 
for the purpose for which it was sold by the défendant and purchased 
by complainant, then it would be inéquitable to refuse the decree 
prayed ; and many cases are cited in support of this contention. While, 
as has been seen, such is not the theory on which the bill presented was 
drawn, yet it is thought this fact alone would not warrant the refusai 
of the decree as prayed, if the proofs are sufficient, and the rule con- 
tended for is applicable to the circumstances of this case. The rule 
contended for was applied in Billings v. Aspen Mining & Smelting 
Co., 51 Fed. 346, 2 C. C. A. 252 ; Turner v. Ward, 154 U. S. 618, 
14 Sup. Ct. 1179, 33 L. Ed. 391 ; Wheeler v. Smith et al, 9 How. 
5^5, 13 h. Ed. 44; Smith v. Richards, 13 Pet. 26, 10 E. Ed. 42; Mc- 
Ferran v. Taylor, 3 Cranch, 879, 2 L. Ed. 436 ; Doggett v. Emerson 
et al., 3 Story, 700, Fed. Cas. No. 3,960 ; and many other cases. 

In Billings v. Aspen Mining & Smelting Co., supra, it is said : 

"It is, under the eircmn.stauces in tliis case, iuimaterial wliether Devereux 
knew the falsity of thèse statements or not. Eveu though he then believed 
them to be true, yet as it iiow appears be,yoncl doubt that tliese statements 
were without foundation, and that the Wood lieirs held the title to oue-third 
of the properly, equity will not i)ermit the grantes in tlie deod to enjoy the 
beneflts thereof, when it appears that the grantor was indueed tlirough a total 
misapprehension of her right and title, whieh misapprehension was oaused 
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by the représentations of the grantee or his agents, even though such untrue 
représentations were at the time made in good faith. In such case the inequity 
would exist, not in the making- the représentations originally, but in claiming 
tlie beneflt thereof after discovery that the other party bas been misled, to her 
injury, by relying on the statements made for the purpose of inducing action 
on her part, which now appear to hâve been wholly untrue." 

Conceding, for the purpose of the argument, défendant in this case 
did make statements as to the herd being free of disease, as con- 
tended by complainant, and as positively denied by the défendant, yet 
it is apparent at a glance that the rule contended for has no appUca- 
tion hère. The rule stated is inconsistent with and does not apply 
to those transactions where the doctrine of "caveat emptor" is the 
guide. The sale hère made was of live stock, inspected by the buyer 
before his purchase. As has been seen, there was no warranty of 
fitness for the purpose for which the purchase was made, either ex- 
press or implied. The disease which it is now contended infected 
the cows at the time was in its nature latent and of which the seller 
had no actual knowledge. The ability of the buyer to détermine the 
existence of this latent disease by inspection, on account of his peculiar 
training, was equal to, if not greater than, that of the seller. In 
other words, complainant knew, in the making of the trade in ques- 
tion, under the circumstances in which it was made, the law of "caveat 
emptor" compelled him to be his own judge of the fitness of the herd 
for the purpose of the business for which they were intended ; that he 
could not rely on the superior judgment of the seller as to the exist- 
ence or nonexistence of a latent defect, the actual existence of which 
was unknown to both. Therefore I am of the opinion, under the 
facts and circvunstances in proof in this case, the rule contended for 
by the complainant is not applicable, even though it should be con- 
ceded the évidence shows the infection of the herd at the time pur- 
chased, which in my opinion it does not, except as it may be drawn 
from a scientific knowledge of the disease as applied to subséquent 
events. 

Again, it may be said the conduct of the complainant is so lacking 
in that fairness of dealing with the défendant in regard to the prop- 
erty in question, with respect to the disease with which he claims 
the herd was infected, the manner in which he sought to hâve tests 
made for the purpose of ascertaining if it was so infected, the manner 
of disposing of property on hand covered by the mortgage of défend- 
ant, and in abandoning his trade, that his supposed equities do not 
appeal strongly to the conscience of a chancellor. 

For ail thèse reasons, I am of the opinion that the complainant's 
case as made out from the proof s is without equity, and the prayer of 
his bill must be denied. It is so ordered. 
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ZEIGI21 V. PENNSïLVANIA R. CO. 
(Circuit Court, W. D. Pennsylvania. March 6, 1907.) 

1. CotjBTs — Fedebal Coubts— xVuthobitï of State Décisions Construinq 

Statutes. 

A construction placed upon a state statute by tlie bighest judicial tri- 
bunal of tlie State wbich bas been adhered to vvitliout variation, and bas 
become tbe settled law of tbe state is as binding on tbe fédéral courts as 
tbougb it were written into tbe statute itself. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, § 957. 

State laws as rules of décision in fédéral courts, see note to Wdlson y. 
Perrin, 11 C. C. A. 71, Hill v. Hite, 29 C. G. A. 55a] 

2. Death— AoTioN FOB Wbongful Death— Rigiit of Action Undee Penn- 

sylvania Statute. 

Uuder tbe settled construction placed by the Suprême Court of Penn- 
sylvania upon tbe act of 1851 giving a rigbt of action for wrongful death, 
as amended by Act April 26, 1855 (P. L. 309), giving sucb rigbt of recovery 
to the next of kin of the deceased, sucb statute does not contM a rigbt 
of action on a nonresident alien. 

[Ed. Note. — ^For case» in point, see Cent. Dig. vol. 15, Deatb, §§ 35, 37, 
47.] 

At Law. On demurrer to déclaration. 

Weil and Thorp, for plaintiff. 

Patterson, Sterrett & Acheson, for défendant. 

EWING, District Judge. The plaintiff is a citizen and résident of 
the city of Zenta, King-dom of Hungary, and in this action seelcs to re- 
cover damages by virtue of the provisions of the acts of 1851 and 1855 
of this commonwealth, fnr the death of his son, George Zeiger, late a 
résident of Pittsburgh, Pa., which was occasioned by a colHsion whije 
the said décèdent was a passenger on a train of the défendant company 
en route from New York to Pittsburgh, The train in which the said 
George Zeiger was a passenger collided with another train of cars 
of the défendant company at or near Harrisburg, Pa., early on the 
morning of May 11, 1905, and in that colhsion the said George Zeiger 
was so badly injured that he died about 11 o'clock that morning in 
the Harrisburg Hospital where he had been taken. The said George 
Zeiger was unmarried, and the plaintiff is his sole living parent, and 
the only person entitled to recover under the acts aforesaid. The 
déclaration also allèges that the décèdent devoted a large part of his 
earnings to the support and maintenance of the plaintiff, and for 
years has been, and at the time of his death was, his sole support. 

The défendant company has filed a demurrer and assigned in sup- 
port thereof the following reasons: (1) That the plaintiff is and 
was at the time of the accident complained of a nonresident alien parent. 
(2) That plaintiff 's son, George Zeiger, was at the time of the acci- 
dent complained of, a résident of the state of Pennsylvania. 

The case was argued on this demurrer, and the pivotai point is 
whether or not the plaintiff, being a nonresident alien, can maintain 
this action under the provisions of the statutes of this state above 
referred to and the décision thereon of the Suprême Court of this 
State in Déni v. Pennsylvania Railroad Company, 181 Pa. 535, 37 Atl. 
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558, 59 Am. St. Rep. 676, and Maiorano v. Baltimore & Ohio Rail- 
road Company (decided January 7, 1907) 216 Pa. 402. 65 Atl. 1077; 
the contention of the plaintiff being- that, notwithstanding thèse déci- 
sions of the Suprême Court of this state, the courts of the United 
States are at liberty to détermine the question for themselves, and are 
not concluded by those décisions. I hâve examined with ^reat care 
the very extensive and excellent brief furnished by counsel for plain- 
tiff, and feel constrained to hold that the décisions of the Suprême 
Court of this state upon the statutes aforesaid are binding and con- 
clusive upon the courts of the United States. At common law, the 
plaintiff had no right of action, nor any onp else, for the death of 
George Zeiger, and it is only by virtue of the purely local statutes 
aforesaid that any right of action is conferred. In construing those 
statutes the Suprême Court of this state in Déni v. R^ilroad Com- 
pany, supra, after full délibération and considération bas decided that: 

"Our statute was not intended to eonfer upon nonresident aliens riglits of 
action not concedod to them or to ns by their own country, or to put burdens 
on our own citizens to be discbarged for their benofit. It bas not extraterri- 
torial force, and the plaintiff is not within the purvicw of it. While it is pos- 
sible that the lansuage of the statute may admit of a construction which 
would include nonresident alien husbands, widows, children, and parents of 
the deceased, it is a construction so obviously opposed to the spirit and 
policy of the statute that we cannot adopt it. A nonresident défendant is not 
entitled to the benefit of our exemption laws, although the language of thèse 
laws may admit of a construction which would include him. It bas been so 
held in a number of our cases. In this connection the language of Mr. .Justic? 
Sterritt, in Collum's Appeal, 2 Penny. (Pa.) 130. is pertinent. In delivering 
the opinion of the court, he said : 'While nonresident debtors may perhiips be 
within the letter of the act we do not think they are within Its spirit. As was 
said by Mr. Justice Woodward in Yelverton v. Burton, 2 Casey (Pa.) 3-51, and 
afterwards quoted approringly by the présent Chief .lustice in McCarthy's Ap- 
peal. 18 P. F. Smith, 217, we do not legislate for nien beyond our jurisdiction.' 
In one respect at least, our act of 188.5, resembles our exemption laws. It is 
intended, primarily, for the benefit of the family of which the deceased was 
a member. The act of 18.51, gave a right of action to the Personal représenta- 
tives of the deceased. Mr. ,Tu?tice Green refcrred to this act in Books v. 
Borough of Banville, 9-5 Pa. 1.58, and said: 'The effect of this act was to 
make the damages recoverable in such actions gênerai assets of the deceased 
in the hands of the Personal représentatives, and, of course, they were avail- 
able to creditors in the flrst Instance. It foUows that in ail cases of ius'olvent 
estâtes of such deceased persons, whore the victini of the injury was the hus- 
band and father, the widow and children flerivcd little or no advantage from 
the action, although they were the persons niost direetly and severely in- 
.lured.' But this objection to the act of 18.51 was overeome by the aet of 1855, 
which designated the persons to receive the suni recovercd, and directed that 
they sliould take it in the proportion they wou'd take the Personal estate oC 
the deceaswl, in case of intestacy. 'and that witlumt linliilitv to creditors.' 
In Bacon v. Horne, 123 Pa. 4.52. 16 Atl. 794, 2 B. R. A. 3.55, It was held that 
the act of îlay 3, 1855 (P. Ij. 415). relating to the rwonling of an assignniput 
made for the benefit of creditors by a i-esident of another state, which assign- 
ment included property of the assigner in this state, was l'or the protection 
of our own citizens, and that a cvcditor of tlie assignoi' who was a résident 
of the state in which the assignmont was made could dérive no benefit or pro- 
tection from the act, although he was without notice of the assignnient. There 
is nothing on the face of the act which limits tlic protection aft'orded by it to 
our own citizens. It is referred to as another illustration of the gênerai nile 
that we do not legislate for persons beyond our jurisdiction. We hâve a num- 
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ber of statutes whieh expressly confer rights upou alieng, but none wbich 
confers them by implication or inference. When the Législature intends to 
concède to nonresident aliens the rights which our own citizens bave under 
and by virtue of the act of April 26, 1855 (P. L. 309), it will say so." 

This case was decided May 37, 1897, and has been the settled law 
of this State ever since and is reaffirmed in the case of Maiorano v. 
Baltimore & Ohio R. R. Co., supra. It will be noted that in the opinion 
of the court the décision is stated to be in line with the settled policy 
■of this State, respecting législation as affecting nonresident aliens, so 
that, since the first of the cases along that line cited in the opinion to 
the présent time, it may be taken as settled that in the absence of some 
express provision to the contrary, or the character of the législation 
.be such as to absolutely demand it, our statutes are to be construed 
as providing for and affecting only those in the territorial jurisdiction 
of the state. 

The Thirty-fourth section of the judiciary act of 1789 déclares that: 

"The laws of the several states, except where the Constitution, treaties, or 
statutes of the United States otherwise require or provide, shall be regavded as 
rules of décision in trials at common law. in courts of the United States, in 
cases where they apply." Act Sept. 24, 1789, c. 20, 1 Stat. 92. 

And this has been uniformly interpreted by the courts of the United 
States to apply to the positive statutes of the state and the construc- 
tion thereof adopted bv the local tribunals. 

In Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 15, 27 L. Ed. 
359, Mr. Justice Bradley, in delivering the opinion says: 

"The fédéral courts bave an independent jurisdiction in the administration 
of state laws, co-ordinate with, and uot siibordinate to, thnt of the state courts, 
and are bound to exercise their own judgment as to the meauing and effect of 
those laws. The existence of two co-ordinate jurisdictions in the same terri- 
tory is peeuliar, and the results wonld be Mnomalous aud inconvénient but for 
the exercise of mutual resjtect and déférence. Since the ordinary administration 
of the law is carried on by the state courts, it necessarily happens that by 
the course of their décisions certain niîes are established which beeome rules 
of property and action in the state, and bave ail the effect of law, and which 
it would be wrong to disturb. This is cspecially true with regard to the 
law of real estate and the construction of state Constitutions aud statutes. 
Sucli estnblished rules are always regarded by the fédéral conrts, no less than 
by the state courts themselves, as authorltatlve déclarations of what the 
law i.«." 

This appears to be a faîr and full déclaration of the attitude of the 
United States courts towards the décisions of the state courts and to 
be fullv recognized and acted upon at this date. The cases cited by 
plainti'ï's counsel as authority for his contention that this court is not 
conc'uded by the décisions of the Suprême Court of Pennsj'lvania 
on the statutes aforesaid are ail easily distinguishable from this case 
and do not authorize this court to disregard those décisions of the 
state court. 

Burgess v. Seligman, supra; Carroll Countv v. Smith, 111 U. S. 
556, 4 Sup. Ct. 539, 28 L. Ed. 517, and StanleV County v. Coler, 190 
U. S. 437, 23 Sup. Ct. 811, 47 L. Ed. 1126, are ail cases where the 
question involved had either been decided by the United States courts 
prior to any décision by the state courts, or where the décisions of the 
United States courts were upon the very controversies upon which 
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tlie state court had rendered their décisions, and in which the law had 
net been definitely settled. 

Gibson v. Lyon, 115 U. S, 139, 6 Sup. Ct. 129, 29 L. Ed. 440, 
and Barber v. 'Pittsburgh, etc., Railway, 166 U. S. 83, 17 Sup. Ct. 
488, 41 L. Ed. 925, were questions of title to real estate where single 
judgments in the state courts, which would not be conckisive even 
there, were urged as authority in the United States courts, and by 
reason of their inconchisive character in tlie state courts were not re- 
garded as binding by the United States courts. The latter case also 
involved the construction of a particular device, wliicli could only 
conchide the very question before tire court and regarding which 
the United States court found that the state court had not consistently 
followed anv single line of construction. 

Myrick v. Raîlroad Company, 107 U. S. 102, 1 Sup. Ct. 425, 27 
L, Ed. 325, was a case of contract of carriage and expressly stated to 
be not a question of local law, but a matter of gênerai law ; and so 
Railroad Company v. Bank, 102 U. S. 14, 26 U. Ed. 61, involved a 
question of gênerai commercial law ; and Railroad Company v. Pren- 
tiss. 147 U. S. 101, 13 Sup. Ct. 261, 37 L. Ed. 97, a question of gênerai 
jurisprudence. No single case bas been brought to our attention 
where a definite, positive décision of the Suprême Court of the state 
upon the construction of any local statute, made prior to any contract 
obligations incurred with respect thereto, and prior to any con- 
trary décision of the United States courts, lias not been followed and 
observed as the law by the United States courts. 

Stewart v. Baltimore & Ohio Railroad Companv, 168 U. S. 445, 

18 Sup. Ct. 105, 42 L. Ed. 537, and Dennick v. Pennsvlvania Railroad 
Company, 103 U. S. 11, 26 L. Ed. 439, only ho1d that'actions founded 
upon statutes similar to those in question in this action are transitorv 
in their nature and can be prosecuted in other jurisdictions where 
the laws of such jurisdiction are not in confiict therewith or similar 
comity is observed. 

In Stanley County v. Coler, supra, Mr. Justice McKenna, in deliver- 
ing the opinion and referring to the case of Burgess v. Seligman, supra, 
says : 

"The question wiis resnrded as one of coiiimei'cial law aiid gênerai juris- 
pnidence, and the right to exercise our own jnrtgnipnt was as.serted. It was 
said that state décisions were to he followed wlien tlie.v had hecomo a rnle of 
property, and that, 'tins is espccially true with regard to the law of reaî 
estate and the construction of state Constitutions and s^tatutes. Such estahlish- 
ed rules are always regarded hy the fédéral coiu'ts. no leps than by the state 
courts themselves, as anthoritative déclarations of what the Inw is. But 
where the law has not been thus settled, it is the right and dnty of the 
fédéral courts to exercise their own ludgment ; as they also always do in 
référence to the doctrines of commercial law and gênerai jnrisprudenc<!. So 
wlien contracts and transactions hâve been entered into, and rights hâve ac- 
crued thereon under a particular state of the décidions, or wlien there hâve 
been no décisions of the state trihunals, the fédéral courts jjroijerly claini 
the right to adopt their own interprétation of the law applicable to tiie case, 
although a différent interr)retation may be adopted by the state courts after 
such rights hâve accrued.' " 

In Missouri, Kansas & Texas Ry. Co. v. McCann, 174 U. S. 580, 

19 Sup. Ct. 755, 43 E. Ed. 1093, the Suprême Court said: 
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"But the elementary rule Is that tbis court accepts the interprétation of the 
statute of a state aflâxed to it by tlie court of last resort ttiereof." _j 

In New York, Lake Erie & Western Railroad v. Pennsylvania, 158 
U. S. 431, 15 Sup. Ct. 896, 39 L. Ed. 1043, it is said that: 

"A construction or meaning attributed to the terms of a state statute by the 
courts of such state vvill, of course, be adopted by this court when called 
upon to décide questions arising under such législation." 

In Lapp V. Ritter (C. C.) 88 Fed. 108, the court said: 

"It is settled by the décisions of the Suprême Court of the United States 
that the construction placed by the highest judicial tribunal of the state upon 
a statutory or constitutional provision of tlie state is as binding and conclu- 
sive upon the courts of the United States as though the construction so given 
had been written into tiie statute by the Législature itself." 

In Green v. Neal, 6 Pet. S91, 8 E. Ed. 403, the Suprême Court said: 

"But the case is very diflCerent where a question arises under a local law. 
The décision of this question, by the highest judicial tribunal of a state, should 
be considered as final by this court ; not because the state tribunal, in such 
a case, has any power to bind this court: but bec.Tusp, in the langunge of the 
court, in the case of Shelby v. Guy, 11 Whcat. 3G1, 6 L. Ed. 495, 'a lixed and 
received construction by a state iu its own courts, makes a part of the stat- 
ute law.' " 

And in Piqua Branch of the State Bank of Ohio v. Knoop, 16 How. 
375, 14 L. Ed. 977, the same court said: 

"The established construction of a statute of the state is received as a part 
of the statute." 

Since, therefore, the statutes upon which the plaintiff in this action 
must rely to recover are purely local statutes and hâve been interpreted 
by the Suprême Court of this state as not applicable to nonresident 
aliens and conferring no right upon them, which décision has been 
adhered to without variation for the past 10 years and has become 
the settled law of the state, and is in conformity with prior décisions 
upon similar statutes, tlius makino- the policy of the law in this state 
of the character declared in the Déni Case for a still longer period, 
and, in view of the foregoing United States authorities, as to the bind- 
ing efïect of décisions of the highest court of the state upon the courts 
of the United States with respect to the construction of local statutes, 
I am constrained to sustain the demurrer on the ground that the plain- 
tiff, as a nonresident alien, has no right of action. It is unnecessary, 
interesting as it might be, and did time allow to express the views of 
this court with respect to the statutes aforesaid. 

The demurrer is therefore sustained. 
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THE MARTHA E. WALLACB. 
(District Court, S. D. New York. February 5, 1907.) 

1. SlIIPPING— LlABILITr OF VESSEL FOE PERSONAL INJUBT— HATCHWAT COV- 
EKED BY TARPAULTN. 

A scllooner held liable for the injury of tlie master of a tug who was di- 
recting the movements of his own and another tug engaged to move ttie 
schooner to anotber pier, and who, while engagod in such duties and when 
on the decli of the schooner, stepped upon a hatchway covered by a tar- 
paulln, whieh bad the appearance of being drawn over the covers, when, 
in fact, they were not on, nor was the tarpaulin sufficientiy secured to 
hold iibelant's weight and he fell through into tbe hold, receiving serions 
injuries. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 44, Shippiug, § 335.] 

Alexander & Ash, for libellant. 
Cari S. Petrasch, for claimant. 

ADAMS, District Judge. This action arose eut of personal injuries 
sufïered by Olaf K. Knudsen by falling through a hatchway, covered by 
a tarpaulin, in the deck of the schooner Martha E. Wallace, lying at 
Hoboken, New Jersey, on the Ifith day of February, 1904, between 7 
and 8 o'clock in the morning. The schooner was at pier No. 3, and de- 
siring to be transferred to pier No. 4, next below, engaged the steam 
tugs Nettie L. Tice and Edgett to perform the service. The plain- 
tiff was the master of the Tice and went aboard the schooner to superin- 
tend the movements of both tugs. While directing their actions, he 
stepped from some ties on the port side, upon a tarpaulin covering the 
after hatchway, which gave way and he received the injuries for which 
he hère seeks to recover damages. 

The Tice was at the time fastened to the starboard side of the schoon- 
er near the stem and the Edgett was near the stern fastened with a 
hawser and two lines. The schooner was higher in the water than the 
tugs, the bulwarks at the bow being about on a level with the lower 
house of the Tice and the stern was 4 or 5 feet higher than the pilot 
house of the Edgett. The tide at the time was ebb and the wind blow- 
ing a northwesterly gale of about 67 miles in velocity. There had been 
a snow storm, with short breaks, from 8 o'clock in the morning of the 
14th until 3 o'clock in the morning of the 15th, and some of the snow 
was scattered around the deck and on the deck load of railroad ties. 
There were also ties under the deck and this hatch had been opened for 
the purpose of discharging them. It was ordinarily protected by six 
hatch covers, three on a side, running athwartship, supported by three 
strong backs, running fore and aft. The covers when they were on 
would be about two feet above the deck. Then there was a tarpaulin, 
made of strong canvas, covering the whole opening. While unloading, 
the hatch covers and tarpaulin were off. The cargo had been taken out 
of this hatch in the square of the hatch. The mate, who was in charge 
of the schooner, said there were two strong backs extending from the 
hatch coamings to the bars and then the tarpaulin went over ail and was 
fastened down with eye bolts ail around, forty-eight in ail. He also 
said that the evening before this accident, about half past five o'clock, 
151 F.— 23 
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with the help of the stevedores, he put on the tarpaulin whicli in the 
morning presented a sagged appearanCe, although it was fastened with 
an eye boit at each corner. The libellant on the contrary said it was 
tant. 

It appears that when they attempted to tow the schooner, one of the 
lines by which she was fastened to the wharf forward was f rozen fast, 
or had become jammed, so that the movement of the vessel was inter- 
fered with and it became necessary for the libellant to reach the place 
quickly, as he could not sec much from where he was, and attempted 
to walk across the forward end of the after hatch on the port side. The 
tarpaulin then gave way under his feet and he was precipitated into 
the hold, falling sixteen feet, striking the ties in the hold and receiving 
serious injuries. He said that this hatch was apparently covered the 
same as when a vessel is going to sea and there was nothing to apprise 
him of any danger in stepping on it. 

On the other hand, the claimant contends that the condition of the 
hatchway and of the tarpaulin was sufficient to advise him that the 
covers were not on ; that on the top of the tarpaulin were placed three 
or four boards in a diagonal way to keep the tarpaulin from blowing up 
and the tarpaulin was in a condition of sagging down, which indicated 
that the covers were not on because then the tarpaulin looks level to 
the eye. 

It is shown by the claimant's mate, however, that though loose at 
the sides and ends the tarpaulin, specially made to fit the hatch, was 
fastened at the corners, which must necessarily hâve given it a level 
appearance and any reasonably prudent acting man might justly con- 
clude that the hatch was covered and the tarpaulin properly secured. 

On cross examination, the mate said that when the libelant asked him, 
a little time after the accident, why he did not hâve his hatches on, he 
replied: "I told him it was the stevedore's place to put them on". 
There can be no doubt that the libellant acted upon the supposition that 
they were on and stepped upon the tarpaulin in fuU faith that his weight 
would be sustained. It was necessary for him to get aft quickly, be- 
cause one of the lines there was frozen fast and prevented a proper 
movement on the part of the Edgett. This required the libellant's at- 
tention and he naturally took the most direct way of reaching the place 
he had to go to. The tarpaulin did not, however, sustain him, hence 
the fall into the hatch, which I conclude the vessel is answerable for, 
otherwise the schooner would be justified in maintaining a trap, into 
which persons rightfully on the vessel would be liable to fall. It is 
not as if the libellant had walked into an open hatch, or on a place which 
was manifestly not strong enough to sustain him. If this tarpaulin 
had been fastened properly, as it appeared to be, it would bave sustained 
the libellant, at least the mate of the vessel testified that it would sustain 
a man. 

There remains the question of the amount of damages which the 
libellant is entitled to recover. He claims that the fall rendered him un- 
conscious and that he received such injuries that he will be permanently 
disabled in a private way. There is considérable conflict in the évi- 
dence upon thèse points, a full discussion of which does not seem neces- 
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sary. I hâve no doubt that the libellant bas suffered much pain, besides 
incurring large expansés for inedical attendance. The pain was incident 
to bruises he received in the fall on the right side, on bis face, includ- 
ing a broken nose, the loss of six teeth and a severe and probably per- 
manent attack of neurastbenia, which seems to bave yiekled to a large 
extent to treatment, but it is credibly testified that where a person once 
receives an injury of hiskind, he is much more susceptible than before 
to the same trouble. He will doubtless require further médical attend- 
ance. He bas lost about 33 pounds in weight, probably due tO' the ac- 
cident, and the sufïering from it. While he is able to perform his duties 
as a tug boat master on a larger boat, at a somevvhat higher salary than 
before, he becomes nervous in performing his duties, and is obliged to 
vvear surgical appliances to enable him to stand. 

Without going into further détails, it is sufficient to say I think 
that $3,000 will be a fair sum to award the libellant, besides the ex- 
pansés he bas incurred, his loss of time and board, testified to as follows : 
Physician's services $800. ; loss of vidages while actually incapacitated 
for work, amounting to $273. (10 weeks at SllO per month) and board 
while oiï the boat, where he received it as part of his compensation, $lo4- 
(77 days at $8. each). If the claimant desires, a référence may be had 
to détermine the amount of the physician's bill, the board and wages 
items. 



LKARY et al. v. TALBOT et ni. 
(District Court, S. D. New York. Februaiy 11. 1907.) 

SHIPPING — DemURHAGE— LrAIÎlr.JTY of ClIARTEREIi FOE DeLAY in DtSCIIARGING. 

Tlie owners of a scliooner hcld entitletl to ri'co\-er denuirrage from a 
charterer for deliiy in disebargins; at ^N'ew York, uiider a ciiarter provid- 
ing for cu.stoniary dtspatcli, wliere the ve.s.sel ^^•u.s retiuired by the charterer 
to discharge portions of the cargo at différent docks, and tbe delay resulted 
from a misealculatiou by tlie charterer as to tlie time wliich would be re- 
quired at the first doclî wliich threw ber beliind in reaehing tlie others, and 
in conséquence the bertlis reserved for lier tliere were oecupied by other 
vessels, and she was obliged to wait. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 57C- 
582.] 

In Admiralty. Suit against charterers for demurrage. 

Brown & Boland, for libellants. 
Henry W. Goodrich, for respondents. 

ADAM S, District Judge. This is an action by the owners, Daniel 
J. Leary and others, to recover damages to the schooner Persis A. 
Colwell, alleged to be due by Chase, Talbot & Company for détention 
in unloading a cargo of lumber and lath in New York. The vessel came 
from Nova Scotia and arrived hère on the 7th of October, 1905, and 
dtily reported to the respondents. It is claimed by the libellants that 
she was ready at ail times from the time of her reporting to deliver the 
cargo, but by reason of the neglect of the respondents to take it, was 
detained from the 4th of November till the night of the 25th of Novem- 
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ber, 1905, being 31 days at an agreed rate of $44. per day, amounting to 
$924. 

After some admissions and déniais of allégations in the libel, the re- 
spondents allège that the master of the vessel was not ready to deliver 
the cargo of the respondents until the 18th of October, and that the de- 
lay was not caused by any default of the respondents, who designated 
the Jersey Central Dock and the Erie Dock at Jersey City, the yard 
of John C. Orr & Company at Greenpoint, Brooklyn, and the dock of 
J. B. Tisdale, Pot Cove, Astoria, as places of delivery of the cargo. 
They further allège that they took ail necessary steps in providing 
clear berths for the receipt of the cargo from the vessel, but that 
through the fault of the vessel and without any default on the part of 
the respondents, she was delayed as alleged in the delivery of her cargo. 

The charter party was dated at New York on the 6th day of Septem- 
ber, 1905, and provided for customary despatch in discharging. The 
schooner loaded lumber and lath in Nova Scotia, the former consigned 
to the respondents. She arrived at City Island in the Sound on the 7th 
of October and reported by téléphone to the respondents. She then 
proceeded to New York, where she arrived on the 9th of October, and 
uoder orders proceeded to lODth Street, East River, reaching there the 
lOth about 12 o'clock but found no unoccupied berth and was not able 
to get one until Saturday, the 14th. The master who navigated the 
schooner from Nova Scotia, was on her up to this time and when she 
began discharging the same, but was then succeeded as master by his 
brother. The former was about to testify concerning the custom of 
its being the duty of the consignée of a vessel to furnish a berth for her 
discharge, when that fact was admitted upon the record, 

He further testified, on cross examination, that the charter party was 
between him, as master, and Chase, Talbot & Company, while the bills 
of lading read that the lumber was consigned to that firm and the lath 
to the order of the Nova Scotia Lumber Company, Limited. The lath 
was discharged at 109th Street, in pursuance of instructions received 
from a Boston firm, who represented the consignée and purchaser of 
the lath under a bill of lading to order. At first it was unknown who 
was entitled to receive it, but the master, with the assistance of the re- 
spondents, ascertained that the Boston firm had arranged for the dis- 
charge at lOOth Street. There was some dispute as to whether the 
master knew when he signed the lath bill of lading, for whom it was 
actually intended in view of the charter party with the respondents 
and if it appeared there was any delay in the discharging at 109th 
Street, it is probable that the respondents were liable therefor but the 
vessel now seems to hâve waived any claim therefor, at least does not 
strongly urge it, tfie amount being small, but relies upon the subséquent 
delays for which the respondents were actually responsible, if there 
were any. The claim is that the time was lost in getting berths and 
towing around. 

The trouble seems to hâve arisen from what occurred at the New 
Jersey Central docks at Communipaw. As soon as the discharge of 
lath at 109th Street was completed, October 17th at 11 o'clock A. M., 
she proceeded under order of the respondents, who had been notified 
the previous day of the vessel's readiness to proceed, to the Communi- 
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pavv Dock where she arrivée! at 1 o'clock P. M. of the same day and re- 
ported to the dock master. This was a railroad dock and the only dis- 
charge allowed there was on cars. There were no cars on the dock 
when the vessel arrived and none came till the next day, when they com- 
menced discharging. The 18th and 19th they worked ail day. In the 
morning of the 20th it rained and discharging went on in the afternoon. 
The 21st they worked ail day. The 22nd was Sunday. On the 23rd 
they finished discharging the portion of the cargo that was to be taken 
off there. On the 22nd the master reported to the respondents that they 
would finish the next day and the respondents instructed him to go to 
Dock G of the Erie Railroad, which he did and left the New Jersey 
Central Dock at 6 A. M. the 24th and arrived at the Erie Dock at 
7:15 A. M. 

One of the respondents testified that upon receipt of the notifica- 
tion that the vessel would be ready to proceed with the delivery of 
lumber, the lath being out the 17th, they received a berth for the vessel 
at the New Jersey Central Dock and notified the master to proceed 
there. At the same time they followed the usual course of business 
and asked the freight agent of the railroad company if he would see 
that the cars were run down to the vessel as customary, which he said 
he would. The respondents claim, however, that it was not a part of 
their duty to attend to the cars getting there. This witness said that 
he thought the vessel had 75,000 feet for Communipaw, which would 
require at the usual rate of discharge, 25,000 per day, three days, or 
four at the outside, for the discharge there and acting upon that theory, 
they engaged the berth at Erie Dock G. The discharge at the New Jer- 
sey Central, however, took four and a half days, not through any fault 
upon the part of the vessel but from the weather or the trouble and time 
incident to the loading of the lumber in the box cars which were pro- 
vided, and by the time the vessel reached the Erie dock, it was occupied 
by another vessel. She was unable to do any discharging because she 
could not get a berth until 2 o'clock P. M. the 26th. She worked that 
day, the 27th and the 28th. The 29th was Sunday. The 30th they 
worked ail day, the 31st, November Ist and the 2nd till 3 P. M. On 
the Ist, the master notified the respondents of the situation and they 
ordered him to John C. Orr's dock at Greenpoint. Arriving there that 
evening, no berth was found. The discharging there was to be on the 
dock and nothing could at first be donc because she was lying outside 
of other vessels, waiting for an opportunity to get to the dock. This 
situation continued during the 3rd and 4th. The 5th was Sunday. 
This continued during the 6th, 7th, 8th and 9th. On the lOth they be- 
gan to discharge over another vessel at 3 o'clock in the afternoon. Be- 
fore that time the intervening vessel would not allow the Colwell to dis- 
charge over her. From this time, however, the discharging proceeded 
as fast as the people ashore could take the lumber. On the llth they 
worked ail day over the other vessel and that evening reached the dock. 
The 12th was Sunday again. On the 13th they worked and during 
the 14th till 4 P. M. when the Orr part of the cargo was finished. The 
master had arranged for the services of a tug, which was awaiting the 
completion of the discharge, and immediately went to Tisdale's dock, 
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arriving there the evening of the 14th. He found a scîiooner dîs- 
charging at the dock and a coal barge lying outside of her. He had 
to go therefore outside of the barge and so remained through the 15th, 
16th, 17th, 18th, and 19th. The next day, the 20th, was Sunday. At 
2 P. M. of the 21st they began working over the coal barge which was 
discharging coal. The Colwell worked ail the remainder of that day 
and the next, the 21st. On the 22nd at 8 A. M., she hauled into the 
dock, the coal barge having finished, and they worked ail that day, 
the 23rd, 24th and 25th up to 5 :30 P. M., when the cargo was finished. 

It is fairly established that the schooner, during the days she was dis- 
charging, put out ail that was legally required of her. I find nothing 
in the testimony to justify her détention at the various places. The 
difficulty apparently arose, principally, from the respondents' errors 
in calculating, primarily at the Jersey Central Dock, the time the ves- 
sel would be discharging. An error having been made there by the re- 
spondents, every arrangement they made subsequently wer.t awry but 
it does not seem that the vessel should suffer therefrom. I think she 
was entitled to recover demurrage for tlie time she did not work, viz : 
1 day at the New Jersey Central, viz: October 23rd; 2^4 davs at the 
Erie, yiz: October 24th, 25th and 2Gth J^ ; 6yi days at Orr's, viz: 
November 3rd, 4th, 6th, 7th, 8th, 9th and lOth J/J and Syi days at 
Tisdale's, viz: November 15th, 16th, 17th, 18th, 19th and 21st H- 

There will be a decree for the libellants for 15^ days demurrage at 
the charter rate of $44 per day, $G82. 



Ex parte COLLINS. 

(District Court, N. D. Callfomla. Augnst 18, 1906.) 

No. 13,591. 

1. Habkas Corpus— Fédéral Couets— SumciENcr or I*etittoh. 

Under Kev. St. § 755 [U. S. Comp. St. 1901, p. 593], a feUeral conrt or 
judge will not issue a writ of habeas corpus if "it appears from tlie péti- 
tion itself that the party is not entitled thereto," and that If brought into 
court, and the cause of his commitment Inquired into, he would be re- 
manded to prison. 

2. COTJBTB — JtJEISDICTION TO SET ASIDK OEDEB— EITEOT OE PENDENCY OF PKO- 

CEEDINOS IN EBBOB. 

The grantlng by a state court of a writ of error for a review by the 
Suprême Court of the United States of its décision in a habeas corpus pro- 
ceedlng involving fédéral questions does not deprive the state court of 
Jurisdietion to set aside an order made at the same tline, admlttlug the 
prisoner to bail before bail has been accepted thereuuder. 

On Pétition for Writ of Habeas Corpus. 
George D. Collins, in pro.per. 

DE HAVEN, District Judge. This is an application made to me, 
as judge of the above-entitled court, by George D. Collins for the issu- 
ance of a writ of habeas corpus. Section 755 of tlie Revised Statutes 
(U. S. Comp. St. 1901, p. 593] provides: 
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"The court, or justice, or judge to whom sueh application la made shall 
fortlivvitU award a writ of habeas corpus, unless It appears from the pétition 
itself tliat tl:e party is not entitled tbereto. Tlie writ shall be directed to the 
person in whose custody the party Is detained." 

And the rule is that the writ need not be issued, "if it appear upon 
the showing made by the petitioner, that if brought into court, and the 
cause of his commitment inquired into, he would be remanded to 
prison." Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77, 32 L. Ed. 405 ; 
Ex parte Murray (C. C.) 66 Fed. 297 ; In re King _(C. C.) 51 Fed. 434. 

Upon considération of ail the matters alleged in the complaint or 
pétition, constituting the présent application, I am of the opinion that 
applicant upon his own showing is not entitled to the issuance of the 
writ. It appears from the complaint or pétition herein : That, on July 
30, 1906, there was pending in department 4 of the superior court 
of the city and county of San Francisco a proceeding, wherein this 
petitioner sought to be released from imprisonment in the county 
jail of the city and county of San Francisco, under a judgment 
theretofore made and entered in the superior court of the city and 
county of San Francisco, by which he was convicted of the crime of 
perjury, and adjudged to be punished therefor by imprisonment in the 
State prison of the state of California at San Quentin, for the term of 
14 years; that in that proceeding the petitioner sought his release, 
upon the ground that his prosecution upon said charge of perjury, and 
the judgment of the court therein, were in violation of the treaty of 
extradition then existing between the United States and Great Britain, 
and of section 5275 of the Revised Statutes of the United States [U. 
S. Comp. St. 1901, p. 3596], and of section 1 of the fourteenth amend- 
ment of the Constitution of the United States ; that upon the hearing 
of said pétition for a writ of habeas corpus in department 4 of the su- 
perior court of the city and county of San Francisco, the court gave 
judgment discharging the said writ of habeas corpus, and remanded 
the petitioner; and, in doing so, decided adversely to the petitioner 
ail of the fédéral questions therein involved ; that thereupon there was 
allowed, issued, served, and filed in favor of the petitioner, a writ of 
error from the Suprême Court of the United States to the said superior 
court; that the judge presiding in department 4 of said superior court, 
made an order, allowing such writ of error, the same to operate as a 
supersedeas, and said court made its further order "that bail be, and the 
same is, hereby fixed on said writ of error in the sum of $10,000" ; that 
thereafter, on August 13, 1906, the judge of said superior court "did, 
ex parte and on his own motion, arbitrarily make an order purporting 
to set aside said order fixing said bail of this complainant on said writ 
of error, and did so ostensibly and solely upon the ground that said 
judge had not determined any of the fédéral questions involved in 
the case." The pétition further allèges : 

"This complainant further says that said judge aud said sui«rior court, on 
grantine said supersedeas and bai!, became and were functus otficio, and with- 
out authority. jurisdiction, or power to vacate or set aside said order grant- 
Ing bail to this complainant on said writ of error. This complainant further 
says that said writ of error and said supersedeas are still In full force and ef- 
fect, and no order bas been made in any manner purporting to set aside or va- 
cate said writ of error nor the said supersedeas. That from the time saiâ 
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writ of error was allowed and isstied and flled and said supersedeas and bail 
were granted, the entire matter thenceforth became of fédéral cognizanee, 
and could only be disturbed, if at ail, by the Suprême Court of tlie United 
States. ïliat said order granting bail to tliis complainant vested in him mider 
tlie laws of the United States an absolute right to his liberty upon bail pending 
the final détermination of the said writ of error by the Suprême Court of the 
United States, and no state court or Judge thereof thenceforth possessed any 
power, authority, or jurisdiction to disturb or vacate nor interfère with said 
order granting said bail or said writ of error. 

The prayer of the pétition is for the issuance of a writ of habeas 
corpus, returnable at a time and place designated, and that upon the 
hearing, the petitioner, "be ordered discharged, and released frora said 
imprisonment upon furnishing said bail, the sureties to be approved by 
the judge of the District Court of the United States, Northern District 
of California, or by said superior court, or a judge thereof, and on 
fihng said bail thus approved, in the clerk's office of said superior court, 
in said cause wherein said writ of error issued. That this complainant 
be discharged from said imprisonment upon said bail." 

1. It will be seen that the broad contention of the petitioner is 
that after the allowance of the writ of error and supersedeas in the pro- 
ceeding referred to, and the court had made its order that bail be fixed 
in the sum of $10,000, pending the hearing upon the writ of error, that 
the superior court had no jurisdiction to vacate its order admitting 
him to bail, and in support of this contention the cases of In re Chet- 
wood, 165 U. S. 443, 17 Sup. Ct. 385, 41 L- Ed. 782, and McGarrahan v. 
New Idria M. Co., 49 Cal. 331, are cited. In the case first cited, it 
was decided that, when a case has been removed from the Circuit Court 
to the Suprême Court by a writ of error, it is then for the Suprême 
Court to détermine whether it will entertain jurisdiction of the cause 
removed, and to dispose of controversies in respect to the form of the 
writ, the parties, and the citation and service, without interférence from 
any other court; and in the latter it was held that, when an appeal 
has been granted by a District Court of the United States to the Su- 
prême Court, the jurisdiction of the Suprême Court attaches, and the 
District Court has no power to vacate the order granting the appeal. 
But thèse cases are not in point upon the présent application. The 
superior court of the city and county of San Francisco, in vacating 
the order admitting the petitioner to bail, did not trench upon the 
jurisdiction of the Suprême Court to détermine any question arising 
upon the writ of error. It only set aside an order which it had become 
satisfied was improvidently made, and this it had the undoubted author- 
ity to do, certainly, as in this case, before the acceptance of bail there- 
under. 

It is therefore ordered that the application for the issuance of the writ 
of habeas corpus be denied, and, to the end that a record of this pro- 
ceeding be had, the clerk is directed to file the application for the writ, 
and this opinion and order. 
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In re WRIGHT. 

(District Court, W. D. New Tork. February 23, 1907.) 

Bankbuptcy— Propeety Passino to Trustée— Fxjtube Commissions or Life 
Insurance Agewt. 

Where a baokrupt, at the time of his adjudication, was agent for a 
life insurance Company, under a contract whieti provided l'or payment to 
him of commissions on first year and renewal premiums received by the 
Company on policies secured by him, which commissions were to accrue 
only as such premiums were paid to the company in cash, his interest in 
the commissions on renewal premiums to become due after the banli- 
ruptcy on policies previously obtained by liim, which commissions he had 
pi-actically eariied, is property which he might hâve transferred without 
the company's consent, and wliich passed to his trastee, under Bankr. 
Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 [U. S. Comp. St 1901, p. 3451]. 

In Bankruptcy. On review of a décision of a référée. 

The bankrupt at the time of his adjudication was actin»- as an açent 
for the Union Central Life Insurance Company, under a contract which 
provided, among other things, for the payment to him of a commission 
upon first year and renewal premiums received by such company on 
policies of insurance produced by said agent, which commissions were 
to accrue only as premiums or premium notes were paid to the com- 
pany in cash. 

Charles P. Norton, for moving creditor. 
John A. Van Arsdale, for bankrupt. 
George P. Keating, trustée, in pro. per. 

HAZEL, District Judge. This is a review of the décision of Référée 
Hotchkiss, and the question certified is : 

"Whether the interest of the banlirupt in the commissions on renewal premi- 
ums aecrued since the bankrujrtoy, j)ursuant to tbe torms of the contrnet be- 
tween him and such life insurance company, was property which, at :' time 
of such bankruptcy, he eouUl by any means bave transferred without tlie con- 
sent of such company, or which might bave been levied upon and sold under ju- 
dicial process against him, also without such cousent." 

The référée decided that the contract between the bankrupt and the 
Union Central Life Insurance Company involved trust and confidencCf 
that it was nonassignable without the consent of the insurance company,, 
that it was executory in its character, and when considered in its en- 
tirety was nondivisible between first-year premiums and renewal premi- 
ums, and hence the commissions specified in the contract were not 
propertv, within the purview of section 70 of the bankrupt act. Act 
July l,'l898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]. I 
must withhold my assent to the principal conclusions reached by the réf- 
érée. That the contract in question is declaratory of the relations of 
Personal confidence between the bankrupt and the insurance company 
is undoubted, and that a contract which involves the capacity of either 
or both of the parties to perform the conditions imposed cannot be as- 
signed is well settled. Arkansas Smelting Co. v. Belden Co., 127 U. S. 
379, 8 Sup. Ct. 1308, 33 L. Ed. 246. 

The vital question in this case, however, dépends upon another princi- 
ple, to wit, whether the bankrupt, Wright, can assign his commissions 
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on renewal preniiums to accrue annually in the future or tlie rîgbt to 
compel the insurance company to pay the same when they accrue. Con- 
cededly, if the commissions in question are assignable by the bankrupt, 
or are subject to levy and sale pursuant to judgment and exécution 
against him, they constitute "property," as that term is legally defîned, 
and the trustée in bankruptcy is vested by opération of law with the title 
of the bankrupt. That payment of the commissions, according to the 
terms of the contract, depended upon the future payment of renewal 
premiums by policy holders, and in a sensé were contingent, is not 
thought of material importance. Evidence was given to show that 
customarily about 75 per cent, of the renewal premiums were paid. 
Hence, notwithstanding the élément of contingency, the amount of the 
commissions to become due is determinable with reasonable certainty. 
I am unable to conceive upon what basis the confidential character of 
the contract will be destroyed, if the commissions on renewal premiums 
were set aside for the benefit of the gênerai creditors, or when payable 
should be turned over to the trustée instead of to the bankrupt. The 
contract of employment, as I view it, will be destroyed only in case 
the bankrupt fails to faithfully discharge his duties or violâtes a ma- 
terial covenant contained therein. Perhaps it may be conceded that it 
is easily within the power of the bankrupt to terminate the contract ; 
but neither an assignment to a third person of the commissions earned 
by him from time to time, nor the order of the court enjoining their 
payment by the insurance company, will operate to terminate the con- 
tract ipso facto. 

Stress is laid upon the continuons service feature of the agreement. 
But the mère mailing of notices and coUecting of renewal premiums 
is not thought such important features as to require a décision that the 
■contract of agency would be broken by the employment of a clerk or 
assistant to perform thèse services. Bodine v. Exchange Fire Insur- 
ance Co., 51 N. Y. 117, 10 Am. Rep. 566; Arff v. Star Fire Insurance 
Co., 125 N. Y. 57, 35 N. E. 1073, 10 L. R. A. 609, 21 Am. St. Rep. 731. 
J.Ioreover, the contract between Wright and the insurance company 
cxpressly provides for the employment by the insurance company of a 
■ cashier in the office of the bankrupt, whose business it shall be to collect 
])remiums. It would not, I think, be essential to the validity of 
an assignment by the bankrupt of commissions that the insurance com- 
pany should consent thereto. Such a provision in the contract is usually 
inseVted for the benefit of the insurance company, and simply prevents 
such a transference of the contract as would interfère with the personal 
lelations established by it. Arkansas Smelting Co. v. Belden Co., supra : 
Fortunato v. Patten, 147 N. Y. 277, 41 N. E. 572. Compare Hobbs 
V McLean, 117 U. S. 567, 6 Sup. Ct. 870, 29 L. Ed. 940 ; Freedman's 
Sav. & Trust Co. v. Shepard, 127 U. S. 494, 8 Sup. Ct. 1350, 32 L. Ed. 
1G3. There is a markecl distinction between the assignment of a con- 
tract involving relations of confidence and trust and the assignment of 
môney due or to become due under such a contract. Hackett v. Camp- 
bell, 10 App. Div. 523, 42 N. Y. Supp. 47. Under the terms of the agree- 
ment in controversy, the commissions did not accrue until the renewal 
premiums were actually paid ; but, as the services in procuring the in- 
surance hâve actually been performed by the agent, the liability of 
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the insurance company to pay such commissions became fixed and 
determined, and the insurance company is released from its obligation 
to pay the commissions only when the policy lapses, or the insured dies, 
or, as stated in the contract, when the renewal premiums or notes are 
unpaid. It is clearly apparent, from the record, that there exists a 
reasonable expectation that a substantial portion of the commissions 
specified in the contract will become due and payable. Such being the 
fact, the right to receive commissions for insurance procured by an 
agent is unquestionably assignable. Knevals v. Blauvelt, 82 Me. 458, 
19 Atl. 818. It was urged also in that case that whether any commis- 
sions would be earned in the future was uncertain and contingent. The 
court, speaking of the right of the agent to assign such a contract, 
says : 

"lie assigns liis contract as an entirety, under which uioneys were then duo 
and other moneys were reasonably expeeted to become due. His assignment 
was of the contract as well as of ail dues under it. Ail that had accrued or 
would accrue attached to the contract. The contract itself was not contin- 
gent or uncertain, as It is under tliousands of contracts, how much its earn- 
ings or profits would be. The contract or demand did not dépend on a contin- 
gency, but whether an action would ever accrue on it or not miglit so dépend. 
It was long ago ad.judged in our jurisprudence that .a contingent debt foundod 
on an existing contract is assignable." 

In re McAdam (D. C.) 98 Fed. 409, was a case somewhat similar in 
principle to this. There an attorney who had filed a pétition in bank- 
ruptcy omitted to schedule certain contracts securing to him a fee upon 
recovery in an action brought by him. The référée held that the bank- 
rupt's contingent interest as an attorney was nonassignable. The dis- 
trict court, reviewing the décision of the référée, pointed out that, 
though there was such doubt on the question as to render it impossible 
to hold the bankrupt to hâve "committed an offense," yet it was not 
wholly satisfied that the trustée might not be entitled to some pro rata 
part of any moneys realized in future on the bankrupt's contract. In 
the case at bar, the services were practically ail performed upon pro- 
curement of the insurance. Subséquent services regarding the collec- 
tion of renewal premiums, as stated, could hâve been performed by a 
clerk or assistant deputed for that purpose by the bankrupt. 

If the contention of counsel for the bankrupt were to prevail, then 
the resuit would be, according to the reasonable inferences that may be 
drawn from the évidence, that in 10 years, which is the life of the 
contract, the bankrupt will hâve received, subject to failures to renew 
policies, upon the insurance procured by him prior to his adjudication 
in bankruptcy, approximately $45,554, or $4,555 annually. Under such 
a construction of the contract the income of a bankrupt derived from 
commissions earned before his adjudication wotild certainly be well pro- 
tected by the law to the exclusion of his creditors. In my opinion the 
contract cannot be construed as claimed by counsel for the bankrupt. 
The commissions earned by the bankrupt prior to filing the pétition in 
bankruptcy, even though some additional services were thereafter to 
be performed in relation thereto, were property which could be assigned 
without the consent of the insurance company, and, likewise without 
such consent, could hâve been levied upon and sold under proper judi- 
cial process against the bankrupt. Furthermore, the view that the par- 
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'ties te tlie contract recognized, that commissions were earned by the 
agent when tlie policies were taken eut, finds support in the provisions 
eontained in the contract which in effect provides for the payment of 
such commissions in event of the death of the bankrupt, to the widow, 
or, if dead, to his légal représentatives. 

For the reasons stated, such commissions or percentages were prop- 
erty that passed to the trustée in bankruptcy, and, upon the authority 
of In re Hurlburt, Hatch & Co., 135 Fed. ô04, 68 C. C. A. 216, this 
court has power to compel the bankrupt to exécute a transfer thereof 
to the trustée in bankruptcy for the benefit of his creditors. 

The question ceriihed by the référée is answered in the affirmative. 



THE J. S. T. STRANAHAN. 

THE McCALDIN BROTHERS. 

(TMstrIct Court, S. D. New York. February 4. 1007.) 

TowAOE— Itîjtjrt of Tow— Movino Steamee with Tuqs Havino iNSOTin- 

CIENT POWEB. 

Two tugs whlch undertook to move a steamer from the Erle Basln to a 
Brooklyn dock without assistance. altliouKii tliey lacked pufficient power to 
handle her safely unrler the conditions of wind and tide that cxisted, es- 
pecially outside of the basln, iield liable for her injury by BCrikluj; agalnst 
the piers àt the entrance. 

In Admiralty. 

Wing, Putnam & Eurlingham. for libellant. 

James J. Macklin and Avery F. Cushman, for claimants. 

ADAMS, District Judge. This action was brought by the Holland 
Gulf Steamship Company, the owner of the steamship Maria, against 
the tugs J. S. T. Stranahan and McCaldin Brothers to recovcr for the 
injuries sustained by the Maria on the 24th of Septeniber, 1904, while 
being towed by the said tugs from Robins Dry Dock in the Erie Basin 
to Van Brunt Street, a short distance away. She was destined to 
a wharf just outside of and to the north of the entrance to the Basin. 
The tugs made fast to her, as she was leaving the dock, the Stranahan 
alongside on the port quarter and the McCaldin Brothers ahead on a 
hawser of probably about 20 fathoms. 

The steamer was light, was 340 feet long and showing considérable 
freeboard. The tide was flood and there was a wind from the west- 
ward of some force. Both tide and wind set upon the northern side 
of the entrance to the gap of the Basin. When she reached there, the 
steamer was dragged along the northern side of the pier, heading 
slightly to port, and in that way suffered some injury to her propeller. 
The contact threw her to the starboard which caused her to strike 
anotlicr pier, further out, by which she was injured to an additional 
extent. 

The defence of the tugs is set forth in the answer as follows: 

"Seventh: And for further answer to s.iid libel and upon Information and 
bellef claimanta allège; that on or about the 23rd day of September, 190i, 
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the master of the Stearnship Maria employed tbese claimants to send two tugs 
to shift the said steamer from liobins Dry Dock in Erie Basin for tUe puriwse 
of towing lier to Van Bruut Street, Brooklyn to take in Bunker Coal, the mas- 
ter of said Steamsliip agreeing at ttie sanje time that lie would bave steam up, 
so as to operate the said vessel with the assistance of the said steamtugs and 
pursuant to said engagement or hiriug the two tugs were dispatched tbe next 
day, the tide being tlood and the wind blowing Ironi the soutbwest, to the 
said steamer Maria, and the said steamtug J. S. T. Stranalian made fast on 
the port quarter of said vessel while the McCaldin Bros, went ahead with a 
bawser; whereupon it was learned that the said steamer was without any 
power of lier own, said steamtug having arrived at al)out 9:45 a. m.; where- 
upon the master of said vessel was advised that he bctter employ a third tug 
aud said master of said steamer Maria said he would take ail the responsibil- 
ity of shifting the said vessel by the said two tugs, and that he employed a 
pilot to go on the bridge of said steamer and give directions as to her move- 
rueuts. Ihat while so moving the said vessel she came in contact with some 
subiiierged and unknown olistruction, throwing the said vessel out of sbape, and 
that any hat-m that resulted was the resuit of her propeller c-oming la contact 
wltb said obstruction." 

There was no testimony whatever to sustain the daim of an unknown 
obstruction, but several witnesses in behalf of the claimants said that 
there was an agreement respecting the steam and the use of the two 
tugi only. The master's testimony was taken in advance of the trial 
and he snid : 

"Q. IIow did you engage thèse tugs? Did you go, or write, or téléphone, or 
whatV A. 1 called in McCaldin's olflce. 

Q. Wliat (iid yiiu order? A. 1 ordered tugs to move from the dry dock to 
Van Brunt Street, 

Q. State jiist what conversation took place with McCaldin? A. It is hard 
to explain that exa'-tly. 

Q. Tell us the substance of It, If you can. First, do you know which Mc- 
Caklin yoii falked with, or if it was a McCaldin? A. 1 know the man; I think 
it wiis a MrC.aldin. 

Q. Can you describe him? A. Yes; I say I know the man, but he was a 
Mc("Ml(Iin I tliink. yes. 

Q. Von dnn't knnw bis nnme? A. No, I dnn't know hls name. 

Q. W'imt did eai-b of yon say? A. I said to send tugs to move the steamer 
in the moniing. and told him the time, nine o'elock I think it wiia I was golng 
to lowor tlie (lo<'k. 

Q I);d yon tell him how many tugs to take? A. No; they bad shifted the 
ship three tiines. but I iipver talked about the number of tugs; I ahvays left 
them to send as many as they rennir(>d. I can say that they moved her from 
East River to Erie Basin with two tugs." 

Several witnesses on the part of the tuefs testified to the contrary. 
It bas been urged bv the libellant, and the suggestion is not without 
force, that in view of the tugs' failure to sustain in any way the claim 
of an unknown obstruction, also with respect to the employment of a 
pilot by the steamer, which is also entirely unsupported, that crédit 
should not be given to her contention in this respect. Thèse direct con- 
tradictions in testimony are very troublesome, especially where there 
has been no opportunity for the court to see ail the witnesses as in this 
case, the steamer's testimony having been taken out of court, and I 
refrain from deciding the dispute because from my examination of the 
case it seems unnecessary. 

It appears that the tugs arrived at the dock before the steamer was 
quite ready to be removed therefrom. Their movements, however, 
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were under the guidance of the master of another tug belonging to 
the claimant, then laid up for repairs. The claimants' agents then pro- 
ceeded to do the work with the two tugs and it subsequently turned out, 
and it was admitted by at least one of the witnesses for the tugs and 
otherwise fully proved, that they were not powerful enough to handle 
the steamer under the conditions of wind and tide that existed, espe- 
cially outside of the Basin. They claimed, however, they did not know 
that when they started, hence placed one of the tugs on the steamer's 
port side aft, a position which was not the best to handle the steamer in 
view of her expected exposure to the wind and tide, as she would under 
the circumstances hâve had more power on the steamer's starboard 
side to keep her off the piers on that side which she struck. The nav- 
igators said that when they started they supposed the steamer had her 
own steam, from seeing some escape from her, which afterwards 
proved to be from the donkey instead of the main boiler. They quick- 
ly discovered, however, that she had no power of her own, but said it 
was too late to stop, hence they proceeded though knowing they were 
doing so at a risk. I hâve not been able to understand the necessity 
of proceeding. It seems that there must hâve been some dock or place 
to which they could safely hâve resorted in this large basin, but if an 
available place existed it was not found and an attempt was made, 
with admittedly déficient power, to expose the tow to the danger of 
proceeding. This danger was sufïàciently obvions to experienced men 
in the towage service, yet no enquiry was made of the steamer if her 
motive power was ready for use and it seems to me that this and pro- 
ceeding under the circumstances clearly constitute négligence on the 
tugs' part. If they had established by a prépondérance of the évidence 
that they had a right to expect the assistance of steam from the steamer, 
it would give the case a better aspect for them but that is in too much 
doubt to hâve any effect in relieving them of liability for the results of 
an ill judged and defectively executed attempt to move the steamer, of 
which they took entire charge. 

There will be a decree for the libellant, with an order of référence. 



BENEDICT et al. v. CARGO OF 6,086 RAILROAD TIBS. 

(District Court, S. D. New York. February 6, 1907.) 

SiiiPPiNG— Vebbal Chabter— Suit foe Demuebage. 

Evidence considered, in suit bj' a vessel owuer for demurrage under 
a verbal charter, and held insufiicient to sustain the libelants' elaiin that 
quick dispatch was agreed upon, or to render the eharterer liable; it ap- 
pearing that he was not in fault for the delay in loading. 

In Admiralty. Suit for demurrage. 

Alexander & Ash, for libellants. 
James J. Macklin, for claimant. 

ADAM S, District Judge. This action was brought by Frank W. 
Benedict and others, the owners of the schooner George R. Vreeland 
to recover demurrage on the said schooner for a period of twenty-three 
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days, during which it is alleged she was detairied at Richmond, Vir- 
ginia, in February and March, 1902. A load of railroad ties was the 
cargo intended to be transported from Richmond to Elizabethport, 
New Jersey, for the charterer. The basis of the claim is an alleged 
verbal charter of the vessel wherein it was agreed that the charterer 
should give good despatch in loading and a violation of the contract 
by detaining the schooner at the loading port the number of days speci- 
fied. The defence is that the master knew the loading place was a 
slow one and he took the chance of getting despatch; that it was by 
no fault of the charterer that the vessel was delayed. 

This is one of those difficult cases with which the court is troubled 
at times, depending altogether iipoli contradictory verbal testimony. 
There hâve been some few papers put in évidence but nothing that 
will aid in detennining the controversy. 

The libellants' case dépends upon the testimony of the master of the 
vessel, who said that Mr. Richardson, with whom he made the charter, 
told him, when it was made, that he would give good despatch in load- 
ing and in another place the master said "quick" despatch and at the 
same time gave him a letter, as follows : 

"Jan'y 28th, 1902 
Mess. Wtiite Hall Company 

P. O. Dillwyn, Buckingham Co. Va 
Telegram address 'Arvonia' Va. 
D'Sir: You will please load tlie Sch. George R. Vreeland, Captn. Frank 
Vaughn, with cargo of Oak ties 814 feet long— at & O Docks — Freight .Wé 
flfteen cents per tie. 

Yr. truly W. P. Pacliardson." 

Mr. Richardson testified that he was a wholesale dealer in railroad 
ties in New York and that in the month of January, 1902, Captain 
Vaughn asked him for a load of railroad ties and he said he would 
let him hâve one, to stop in the office some day and he would give him 
a cargo from Richmond; that the next conversation took place in a 
store in New York and part of it was as follows : 

"Q What was said by either of you? A He came in and said he would 
like to hâve a «argo of ties, and I said the freight was 15 cents, and to load at 
the Chesapeake & Ohio docks at Richmond, Virginia for Elizabethport, New 
Jersey. He had had a ijrevious cargo from me to that port, and knew he had 
quick dispatch in unloading; I said 'I will not give you any charter party 
for thèse ties ; it is a slow place to load ; I hâve had my own vessels running 
there for years, and they hâve been slow there.' He took that order for 15 
cents per tie, without any charter party or any word about quick dispatch 
mentioned by me. 

Q What did he say when you told him it was a slow place? A He took 
the order ; freights were very dull and he was glad to get the order. 

Q Did you say anything about dispateh? A Not a word, except that he 
would go there and load. 

Q Did you say anything about demurrage? A No sir, not a word. 

Q What did you say as to whether he would hâve to wait? A I told him 
I would do ail I could to hâve the ties down there by the time he arrived. 

Q Did you give anything in writing, except the order? A No sir." 

Mr. Richardson then gave him the above letter, dated January 28th, 
1902. 
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The testimony of Mr. Richardson was confirmed by a Mr. Schiaefer, 
a bookkeeper in his employ, who said as follows : 

"Q Tell us what you heard said. A The captain asked Mr. Richardson for 
a freight, and asked him if he had any, and Mr. Eiehardson said 'Yes, I hâve 
a cargo of ties to corne ofl: from Richmond, Virginia ; I will give you fifteen 
cents freight on thèse ties without a charter party; I will give you the or- 
der whenever you want it.' 

Q What else was said, if anything? A Nothing very much more than, I 
think, some few days after that Captain Vaughn came in and got the order. 

Q Anything said about where he was to receive the railroad ties ; from 
what dock? A No sir. 

Q From the Chesapeake & Ohio? A Oh yes, from the Chesapeake & Ohio 
Railroad dock, yes. 

Q Wlhat was said about that? A Mr. Richardson told him that It was a slow- 
place, as everybody knew, and consequently he wouldn't give him any charter 
party, but he would give him fifteen cents freight whenever he liked ; and 
whenever he felt like accepting the order to corne in there and he would give 
it to him. 

Q Who prepared this written direction order? A Mr. Richardson. 

Q Did you see that handed to the captain? A Yes sir. 

Q Do you know whether Sullivan's name was mentloned at ail at any of 
thèse interviews? A Ko sir. 

Q It was not mentioned. A It was not mentioned at ail. 

Q Did Mr. Richardson say that he would give the schooner quick or good 
dispatch, or anything of that sort? A No sir. 

Q Did the captain mention that to him? A No sir; there was no mention 
of that at ail." 

The prépondérance of évidence is decidedly with the claimant hère, 
especially as the cross-examination of the master tended to discrédit 
his account of the matter. He there said : 

"Q What was said by either you or Mr. Richardson at the first interview 
you had with regard to your vessol going to Richmond? A Well, I can't say 
what was said, I conidn't say about that ; he said he would give me a load 
of ties. 

Q Tell us what was said at the second interview? A He chartered me and 
said he would give me a load of ties and to go to Richmond. 

Q Is that ail? A That's ail that I know. 

Q Didn't he say that he would not sign a charter party in writing? A I 
don't recolleot, I don't think I asked. 

Q Do you remember that Mr. Richardson told yon lie would not sign a char- 
ter party? A No, sir, I don't remember anything about a charter party." 

"Q When was it he gave you the written order to go after this load? A 
I think it was somewhere about the 12th of December, soraewheres along there. 

Q Nothing, said about demurrage at ail or londing of the vessel, except that 
you were to receive a load, is that it? A Nothing said about demurrage. 

Q The freight was mentioned, wasn't it? A Yes, sir." 

Upon the whole I conclude that the Hbellants hâve not established 
a case. 
Libel dismissed. 
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BILLINGS V. SHORES et al. (two cases). 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1907.) 

Nos. 1,265, 1,266. 

MOKTGAGES— PrOCEBDINGS TO COMPEL EeLEASE—PaYMENT— EVIDENCE TO Es- 
TABLISII. 

Evidence considered, and held to sustain fludings by the trial court that 
under contracta betweeu complainants and dcleudant and between de- 
teiiUant and a miuing company complainants were entitled to liave a 
mortgage indebtedness owing from them to défendant paid from tlie pro- 
ceeds of iron ore sold by défendant as sales agent for the mining' com- 
pany, and to a release of the mortgage and the couveyance of other prop- 
erty held by défendant as security. 

Appeals from the Circuit Court of the United States for the Western 
District of Wisconsin. 

The appellant in both of thèse appeals, Frank Billings, was the défendant 
helov*' in each of two suits in equity, brouglit by Eugène A. Shores and Emma 
W. Shores, as complainants (originally in the state court, but removed to the 
trial court), and the decree in each case granted the relief sought in the bills, 
rc spectively. In No. 1,205 the bill sets up the exécution of a mortgage upon 
lier homestead by the appellee Emma W. Shores and her husband, Eugène A. 
Shores, in favor of the appellant, avers payment of the indebtedness thereby 
secured, and prays decree of satisfaction and discharge. The appellant an- 
swered, denying payment, filed a cross-bill for foreclosure of the mortgage, 
and issues were duly joined. In No. 1,206 the bill sets up a contract made by 
the appellant to convey to Emma W. Shores an undivided two-thirds of a min- 
ing fee, upon payment of $13,000 and interest, avers such payment, and prays 
decree for spécifie performance. Other parties were originally named de- 
fendants, as claiming subordinate liens, but were dismissed upon disclaimer of 
interest. The appellant answered denying payment and sought foreclosure un- 
der a cross-bill ; issues being duly joined. Under each bill the fact of pay- 
ment is the only issue; and both involve considération and state of facts 
which are substantially identical. 

Under the cross-bill in the last-mentioned suit (1,200) the court awarded to the 
appellant, Billings, recovery for sunis aggregating SI .030.77 (together with in- 
terest) for expenditures in defending the title to the prop?rt.v, whlch were 
chargeable to the appellees pursuant to the contract ; and the decree required 
payment of such sum, interest, and costs as condition précèdent to the relief 
sought in the original bill. Such payment was suhsequently made by the ap- 
pellees and their decree became effectuai. The appeals are by Billings alone, 
from each of the main decrees. 

The appellant in ail transactions which enter into the controversies repre- 
sented the firm of Tod, Stambaugh & Co., brokers and traders in iron ores, al- 
though in the above-mentioned mortgage and land contract transactions he was 
named individually, and so executed each instrument. He was at the outset 
business manager for that flrm and ultimately managing partner; but no dis- 
piite arises over such interests and relations. 

Another suit was pending at law between Tod, Stambaugh & Co., as plain- 
tiffs, and Shores Mining Company and William H. Upham, défendants, for 
recovery of alleged indebtedness, which involved, in part, the same transac- 
tions at issue under the bills. The testimony in ail thèse actions was taken 
liefore a spécial master (a jury having been waived in the case at law), with- 
out distinctions between them ; and thereupon the cases were submitted and 
hcard together in the trial court. The only fludings of fact and law which 
appear were in the last-mentioned case, and by stipulation thèse flndings are 
in the présent record for review, in so far as applicable to the equity issues. 
It also appears (and is conceded) that the conclusions of the trial court were 
against the plaintiffs upon the state of facts there submitted, and that no 
review is sought in that case. 
151 F.— 24 
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1. The mortgage, wbich is the subject-matter of the flrst-mentioned bill (No. 
1,265), was executed by the appellees July 23, 1897, to secure notes made by 
them of even date for $8,666.67, payable on or before one year thereafter, with 
interest at 6 per cent. It was made In confomiity with an agreement between 
the parties wliich reads : 

"This agreement made at Ashland, in the state of Wisconsin, this 23rd day of 
July, 1897, by and between Pranlî; Billings, of the city of Oleveland, Ohio, and 
B. A. Shores and Emma W. Shores of the city of Asliland, witnesseth : 

"That whereas said E. A. Shores holds a certain option from the Nelson 
Mining Company for the purchase from that Company of the fee of the fol- 
lowing described real estate, to wit : The soutlieast quarter of the South- 
west quarter (S. E.ii^ of the S. W. %), and the southeast quarter (S. E.Vt) of 
section ten (10), towuship fort}' flve north (45 N.) of range one east (1 É.) in 
the county of Iron (formerly Ashland), in the state of Wisconsin, and for the 
assignment of the rights of the Nelson Mining Company as assignée of Emeliue 
Vauglm McKinnon, under a certain mining lease granted by said Emeline 
Vaughn McKinnon to the Shores Mining Company, dated April 15th, 1893, and 
recorded in the office of the register of deeds of Iron county, Wisconsin, lu 
volume 1, at page 249 and following ; and whereas said B. A. Shores has as- 
signed said oijtion to said Frank Billings under an arrangement and agree- 
ment by which said Billings is to cause to be paid to said Nelson Mining Com- 
pany the sum of 813,000, as the considération for the conveyance to hini by 
the Nelson Mining Cempany of the fee of said property and of the assign- 
ment of said lease : 

"Now, therefore, it is mutually agreed by and between the above-named 
Frank Billings, Emma W. Shores and B. A. Shores as follows, to wit: First. 
That the said Emma W. Shores and B. A. Shores are to exécute and deliver 
to said Frank Billings a joint and several promissory note for two-thirds 
of said $13,000, to wit, the sum of .?8,G60.67, payable on or before one year 
after its date, with interest at the rate of six per cent., and as security for 
the payment of said note said Emma W. Shores and B. A. Shores are to duly 
exécute and deliver to said Frank Billings a mortgage deed upon the présent 
homestead property of said Emma W. Shores, known as lots one, two, three, 
■eighteen, nineteen, and twenty (1, 2, 3, 18, 19, and 20), in block number 6, of 
Vaughn and Humbirds' division of the city of Ashland, Ashland county, 
Wisconsin. Second. That said Billings is to make a contract with the 
Shores Mining Company, by which he shall accord to that Company a réduction 
in the rate of royalty to be paid by the Shores Mining Company under said 
■existing lease for a period of three years, commencing with the year 1897, by 
which agreement the royalty shall be reduced from 50c to 30c per ton — the 
full terms of which agreement hâve been submitted to and are fully under- 
Btood by ail parties hereto. That said Billings is to retain and receive al! 
royalties which shall hereaf ter be paid upon said lease, until he shall bave been 
reimbursed in the sum of $13,000 and interest, being the full amount which 
is to be paid by him in the purchase of said property, and upon being reim- 
bursed that sum, either wholly from royalties or in part from royalties and 
In part from payments to be made to him by said Ennna W. Shores upon said 
note, he Is to convey by quitclaim deed to said Emma W. Shores ail his right, 
title and interest in said real estate, save and except an undivided one-third 
Interest and share is to be reserved to him. the said Billings, and his heirs 
and assigns, in fee simple, and is also to assign to said Emma W. Shores ail 
his right to the royalties which shall thereafter accrue under said lease, save 
and except the one-third part of said royalties, which one-third said Billings 
Is to reserve to himself and to his heirs and assigns. Such quitclaim deed 
shall be free and clear of any charge or incumbrance that may be placed upon 
said property by said Billings or persons holding under him. Upon the re- 
•ceipt of said sum of $13,000 with interest, said Billings is to cancel and sur- 
render said note and also to satisfy and surrender said mortgage. It is here- 
by stipulated however that the flrst royalties which shall be paid upon said 
lease shall be so credited and applied as to reimburse said Billings for the 
one-third part of said $13,000, other than the two-thirds part thereof represent- 
ed by the note and mortgage so as r, oresaid to be given by Emma W. Shores 
iind E. A. Shores, so that if by any possibility the royalties actually paid under 
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said lease shall not amount to the sum of $13,000 the said Emma W. Shores and 
B. A. Shores shall be held liable to inake good the deflciency by payment of 
Baid note. Third . It is further mutually agreed by and between the parties 
that when said $13,000 with interest shall hâve been fuUy paid to said Billings, 
tliat the parties hereto will exécute to said Shores Mining Company a new min- 
ing lease upon said property, upon substantially the same ternis as the existing 
lease, with the exception that in said lease it shall be stipulated that thero- 
after one-third part of the royalties thereafter to be paid shall be paid in 
severalty to said Billings and the residue tliereot shall be paid in severalty 
to said Emma W. Shores." 

Another contract was made between the appellant and Shores Mining Com- 
pany, of lilie date, as referred to in the foregoing agreement, as follows: 

"VVliereas Frank Billings holds a certain option from the Nelson Mining 
Company for the purchase from that company of the foilowing described real 
estate, to wit: The southeast quarter of tlie soutliwest quarter (S. E.% of 
the S. W. %), and the southeast quarter (S. E.%) of section ten (10), township 
forty-five north (45 N.) of range one east (1 E.), in the couuty of Iron (formerly 
Ashland), in the state of Wiscousin ; and also for the purchase of tlie rights 
of said Nelson Mining Company in and to that certain mitiing lease which was 
made by Emeline Vauglm McKiinion to M. R. Hunt and subsequently assign- 
ed by said Hunt to the Shores Mining Company, dated April 15th, 1803, and re- 
corded in the office of tlie register of decds of Iron couuty in vohime 1, on page 
249 and foilowing, wliich lease was assigned by said Emeline Vaughn McKin- 
non by mesne assignment to said Nelson Mining Company. And wliei'eas said 
Shores Mining Company desires to ol)tain a réduction in the rate of royalties 
stipulated for in said existing miniug lease: Now, therefore, it is hereby 
mutually agreed by and between said Frank Billings as party of the first 
part, and said Shores Mining Comjiany as party of the second part, that if 
he, the said Frank Billings, shall purchase the fee of said real estate, and pro- 
cure an assignment from said Nelson Slining Company of its right under said 
lease, that he, the said Billings, will reduce the royalty which is to be paid 
by said Sbores Mining Company for the ore which it shall mine from said 
premises under said lease for and during the year 1897, and for and during 
the next succeeding two years, to wit : the j-ears 1898 and 1899, to the rate and 
price of 30c per ton, instead of 50(i per ton as written in said lease. In con- 
sidération whereof said Shores Mining Company agrées tliat it will pay or 
cause to be paid to said Frank Billings, as rent or royalty, under said lease, 
for the year 1897, the sum of at least ,$13,000, whether the royalties computed 
at the rate of 30c per ton on the ore wliich shall be iiiined during the year 1897 
sliall amount to that sum or not; and if at the close of the year 1897 it shall 
be found that the amounts paid by the Shores Mining Company to said Billings 
on account of royalties on ore mined during the year 1897 shall not hâve 
amounted to the sum of $13,000, said Shores Mining Company agrées to pay 
such additional sum, that with the royalties thnretofore paid by it during the 
year 1897 upon ores mined, shall amount to the sum of $13,000. If the amount 
thus paid by the Shores Mining Company as rent or royalty shall exceed the 
royalty at the rate of 30c per ton on the ore actually mined during the year 
1897, then such excess of payment shall be treated as advance rents or royalty 
upon ore to be mined during any subséquent year of the term of said lease in 
excess of the stipulated annual quantity of 10,000 tons. Said lease shall in ail 
respects remain in fuU force and unmodifled, except as it is expressly modifled 
by the terms of this paper. This agreement shall go into eiïect and become 
operative immediately upon the conveyance to said Frank Billings by the Nel- 
son Mining Company of the fee of said real estate, and the transfer to him by 
said Nelson Mining Company of its rights under the original lessor of said 
mining lease. 

"It is further agreed and stipulated that in case said Billings shall here- 
aftpr désire to transfer to any person or persons an undivided interest in said 
lands, then, if he shall so require, the existing lease hereinbefore referred 
to shall be canceled, and in lieu thereof a new lease shall be entered into be- 
tween the said Billings and such person or persons to whom he shall trans- 
fer, or désire to transfer, an interest in said lands as lessors. and the Shores 
Mining Company as lessees, upon substantially the same terms as the exist- 
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ing lease, with the exception that in sucli new lease a flxed share or portion 
ol' said royalties sliall be payable in severalty to said Billings, and a flxed 
share or portion of said royalties sliall be payable in severalty to bis trans- 
férée, as be, tbe said Billings may bereatter in writing direct." 

2. Tbe second bill (No. 1,2U(J) rests upou tbe toregoing contract, conveyance 
tbereunder to Billings, alleged repayment of tbe tull amount provided to be 
paid as the share of tbe appellees for two-tbirds, and refusai of Billings to 
convey as agreed. ïhe fludings of fact by tbe trial court wbicb appear to be 
directly applicable to tbe eqnity issues are numbered 11 and 15. No. 11 reads : 
"On Deeember ;îl, 1807, tbe sum of $lo,000, royalty upon tbe ore mined and 
shippcd in 181)7, became due from the Sliores Mining Company under the 
contracts with ïod, Stamhaugh & Co., but not from Emma W. Shores, as her 
note for two-tbirds of said sum did not fall due until July 23, 1898. But said 
firm, instead of charging the $]o,000, in the account, charged up only $4,8:à0.70 
thereof, and by letter to the Shores Company extended the payment of the 
balance for an indoflnite time, which was assented to by the Shores Company. 
On May 1, 1809, said firni charged the balance of tbe $13,000, being the $8,1«9.30 
in said account, and on June 8, 1890, E. A. Shores wrote to said Billings refer- 
ring to tîie royalty matter as elosed, and requesting a release of tbe mort- 
gage on tbe homestead and a deed to Mrs. Shores of two-tbirds of tbe mine. 
On May IC, 1890, Shores again requested the discharge and deed. On May 
18, 1899, Billings wrote Shores that the discharge should not pass until the 
stock pile was weighed out, but that he need bave no fear but tliat the proper 
release would be made. After this correspondence freights on ore very mueh 
increased in amount, and thereafter It was claimed by Tod, Stambaugh & Co. 
that the full amount of the royalty for 1897 had not been paid. For this 
reason the mortgage was not reloased." No. 15 relates as well to payments of 
the Upham notes, and then, in référence to the $13.000 royalty item, states that 
.$4,8.30 "was paid at tbe sanie time it was charged, December 31, 1807," by 
"application of pavmonts," and that "the balance of .$8,169.30," charged on the 
account May 1, 1899. "was fully paid. with interest, July 11, 1899, by apply- 
ing the payment of .$13,080 made on that day." 

Other facts, contracts and flndings of fact bearing upon the issues are stated 
in the opinion. 

Gerhard M. Dahl and H. H. McKeehan, for appellant. 
Charles Qiiarles and H. B. Walmsley, for appellees. 

Before GROSSCUP, BAKER and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

The transcript of record upon thèse appeals is voluminous — con- 
taining testimony, contracts, accounts, correspondence, and findings in 
référence to the transactions between Tod, Stambaugh & Co. and 
Shores Mining Company, commencing in 1897 and extending beyond 
the period involved in the présent controversy. In the arguments of 
counsel at the bar and in the briefs like range of discussion appears 
concerning the facts and state of accounts in those transactions, to- 
gether with varions contentions as to the rule of application of pay- 
ments and other propositions of law which are not, as we believe, in- 
volved in the solution of this plain issue of fact, under both bills, name- 
ly: Were means for payment of Mrs Shores' liability in the hands 
of the appellant and his iîrm; and was it rightly understood between 
the parties that such means were applicable and thus applied? The 
answer to that inquiry upon our view of the undisputed évidence is 
free from difficulty, and neither calls for examination of the numerous 
transactions in détail between Tod, Stambaugh & Co. and Shores 
Mining Company in their dealings under the contracts for mining aud 
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selling ore, nor of the ultimate state of accounts between sucli prin- 
cipals. The conceded facts, however, of the inception, course, and 
character of that business, of circumstances therein having référence 
to the subjest-matter of the présent controversy, and the relations of 
those principals to the parties herein, enter into considération and hâve 
important bearing. 

On July 1, 1897, when the contracts in question were made, the 
Shores Mining Company was in possession of the mines, under a 
lease, with ore mined and in stock pile which subsequently netted over 
$33,000 ; but was indebted for royalties and other claims in a large 
amount, and without ready means to discharge the debts or carry on 
mining opérations. Eugène A. Shores was président of this company 
and exclusive manager. Tod, Stambaugh & Co., through Mr. Billings, 
agreed to advance the money needed for thèse purposes, conditioned 
that they were to be the exclusive agency for marketing the ores. A 
so-called "sales-agency contract" was executed, which spécifies the va- 
rions payments to be met ]:f them ; provides that they are to report 
sales, remit balances, and keep accounts ; that they are to bave com- 
missions and are to retain advances from the proceeds of sales. 

Connected with and referred to in that contract, among the advances 
to be made, were the transactions in the présent controversy. Mr. 
Shores held an option for conveyance to him of the fee of the mine so 
leased to bis company upon payment of $13,000 cash, together with 
security for payment of $22,000 owing by the company for back royal- 
ties and labor claims. This option was deemed valuable and purchase 
thereunder mutually désirable ; and to that end the mortgage and 
contract in suit were executed between Mr. and Mrs. Shores, of the 
one part, and Mr. Billings (who acted in truth for Tod, Stambaugh & 
Co.) of the other part. For the $22,000 notes were made by Shores, 
indorsed by W. H. Upham, and their application in conformity with the 
option was provided for in the "sales-agency contract" above men- 
tioned. The contract between Mr. and Mrs. Shores and Billings pro- 
vided that Billings was to pay the $13,000, take conveyance of the fee 
to himself, retain title to one-third, and convey two-thirds to Mrs. 
Shores when the amount of that share in the purchase money ($8,- 
666.67), secured by mortgage upon her homestead, was paid up. It 
further provided that Billings was to contract with the Shores Mining 
Company to reduce the royalties -to be paid during the term of three 
years commencing with 1897 from 50 to 30 cents per ton ; and that he 
was to retain and receive ail royalties thereafter paid until the $13,000 
and interest was paid up, such payments to apply upon the mortgage 
indebtedness. The mortgage and notes for $8,666.67 were executed 
in conformity with this arrangement. 

Thèse several contracts are of even date — July 23, 1897 — and opér- 
ation under the "sales-agency contract" was carried out during the 
shipping seasons of 1897, 1898, and 1899 ; and the findings state that 
transactions thereunder continued "until about March 12, 1900." It 
is further stated in the findings that the aggregate of ore sold thereun- 
der was 43,477 tons, yielding in gross $146,845.47; also, that royalties 
were charged and entered into the sales-agency accounts for 1897, 
"but no royalty was charged therein for 1898 or 1899." 
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The appellee Mrs. Shores owned the martgage premises as her sep- 
arate property, and thus gave the security upon which the Billings con- 
tract for conveyance of the two-thirds interest in the mine to her was 
entered into. Her rights, both to satisfaction of the mortgage and con- 
veyance of that interest, if the conditions thereof were performed on 
her behalf, are unquestionable. She was not a party to the sales- 
agency agreements, nor bound for the performance thereof, nor inter- 
ested therein beyond such equities as were conferred by the arrange- 
ments, respectively, to hâve proceeds thereunder apphed upon her lia- 
bihty. If such proceeds accrued and the understanding of the parties 
met in their appHcation to the extent of that habihty, no further ques- 
tions arise und^r the issues; and the conchisions of the trial court are 
well supported. The évidence upon this inquiry, direct and inferen- 
tial, is not only convincing, but substantially without dispute, and may 
be thus summarized : 

On December 31, 1897, after the close of shipments for that season, 
Tod, Stambaugh & Co. charged up in their account with Shores 
Mining Company $4,830.70 as the share of proceeds then applicable up- 
on the $13,000, commutation of royalty, ail payable under the terms of 
their agreement, in 1897, "whether earned or not." This is conceded 
to be the identical royalty provision made applicable for payments upon 
Mrs. Shores' mortgage and contract liability. To the extent thus ap- 
plicd, pro rata extinguishment of that liability is found by the trial 
court and undisputed. As explained in their letter of January 27, 1898, 
instead of charging up the entire sum of $13,000, which was agreed 
upon, Tod, Stambaugh & Co. "deemed it best for the présent to charge 
the royalty on the actual amount of ore shipped from the dock," and 
were of opinion that such method could not "possibly disarrange mat- 
ters in any way." 

Opérations under the sales-agency contract continued during 1898 
and 1899, with no friction or misunderstanding disclosed by the évi- 
dence, and no further account was kept of royalties; nor does it ap- 
pear that the matter of closing up that account and the contingent af- 
fairs of Mrs. Shores were referred to between any of the parties until 
May, 1899. As stated in one of the findings (13) of the trial court, 
Tod, Stambaugh & Co. kept an account, throughout the opérations, 
"in which ail advances by the firm for the company, ail receipts from the 
sale of ore, commissions, and other matters were entered, and a copy 
of such account was sent to the Shores Co. each month"; and period- 
ical interest charges were made. 

On May 16, 1899, Mr. Shores wrote to Mr. Bilhngs, inclosing weekly 
mine reports, and stating that their last monthly report was not re- 
ceived ; also that he hoped to receive it before going "to Canada on 
Saturday next," together wîth "a release of the mortgage on Mrs. 
Shores' home and deed from you for her ^ of the land at mine." 
On May 18, 1899, Mr. Billings answered : 

"Monthly statement goes forward to-day. In regard to the caijcellation of 
the mortgage, it would be impossible to hâve this done before you go to Can- 
ada, but undoubtedly the papers will ail be completed by the time you return. 
I do not think, however, that the papers should pass until the stock pile is 
weighed eut. You need hâve no f ears, however, but what the proper release 
will be made ail the way through." 
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It further appears that Mr. Billings wired later that "the niortgag-e 
would be discharged and papers sent within two or three days" ; more- 
over, that the "stock pile" subsequently weighed eut in the shipments 
11,701 tons, thus overrunning- the mine report (referred to in Shores' 
letter), which was 10,803 tons. This correspondence was followed by 
the monthly statement for May, wherein the entry appears as of May 
1, 1899, of "balance due for royalties on Shores' ore and interest on 
same to May 1, 1899," total amount $13,000, with the balance stated 
at $9,181, after charging up interest (compounded) at $1,011.70, and 
deducting the amount of royalty charged up December 31, 1897, $4,- 
830.70. 

The fact alone that the total of the royalty allowance which was ta 
apply upon the mortgage was thus charged up to the Shores Mining 
Company would not amount to satisfaction of the mortgage indebted- 
ness. It might well hâve been so treated by way o£ advancement upon 
their contract, for a reasonable time, without operating as a discharge 
of Mrs. Shores' liability. On the other hand, her mortgage was not 
uiade in terms applicable as security for the account of Shores Mining 
Company with Tod, Stambaugh & Co. in their varions transactions; 
and it is obvious from ail the circumstances that it was not so intended, 
and cannot be so treated. Its payment and satisfaction was not dé- 
pendent upon the final state of account between those parties ; nor was 
the appellant entitled to withhold discharge to abide such resuit in 
subséquent transactions and accountings. The meaning and effect of 
this May entry, therefore, must be ascertained in the light of the cor- 
respondence referred to, together with conditions then appearing, and 
irrespective of subséquent and unforeseen developments. 

When Mr. Billings was thus called upon to close up the side trans- 
actions of mortgage and mine ownership, the opération under the sales- 
agency agreement was about entering upon the third season, with sat- 
isfactory performance and results thus far, good output for the en- 
suing season reported in the "stock pile," and the proceeds in sight 
of a sale of 12,000 tons of ore to Cleveland Rolling Mill Company, on 
which $13,080 was paid to Tod, Stambaugh & Co. July llth. The 
just inference from the correspondence and prior circumstances, fol- 
lowed by the entry in their accounts, is unmistakable, as we believe, 
that Mr. Billings and his firm were satisfied, not only that Mrs. Shores 
was entitled to présent application of the royalty charge in payment of 
her liability, but that the status of their aflfairs with the Shores Mining 
Company justilied such action on their part, and so made the entry 
referred to as their acknowledgment of payment. That this was their 
understanding, at least of the security of their account with the mining 
company at that stage, is corroborated by the terms of their letter (in 
évidence) of May 11, 1899, to Ashland National Bank, accepting an 
order drawn by the mining company upon them, for payment of a claim 
held by the bank out of the mining company 's balance in such account. 
None of the testimony is in substantial conflict with the view above 
stated, and no other explanation appears for charging up the balance 
of royalty and interest computations in the May statement. 

With the évidence thus concurring to establish that there was mutual 
understanding of the parties in such settlement — and no différent ver- 



87G 151 FEDERAL REPORTER. 

sion was set up on the part of the appellant or his firm untîl long after- 
wards, when new conditions had arisen — the rights of the appellees to 
the relief sought in thèse suits were unaflfected by the subséquent trans- 
actions or State of accounts between Tod, Stambaugh & Co. and Shores 
Mining Company. So neither the items of that account nor the amount 
of unpaid indebtedness are within the présent issues ; nor is it needfui 
to ascertain whether royalty or advances were entitled to préférence 
under the agreements, or whether the "expenditure of a large amount 
of money in exploration work, from which it received no results" (vide 
appellant's brief), was rightfully treated as advances thereunder. 

Each of the decrees appealed' from conforms to the forCj^oing view, 
and each is therefore affirmed. 



WESTERN PAC. RY. CO. v. SOUTHERN P^^. CO.* 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1U07.) 

No. 1,320. 

MuNiciPAi, Corporations— BouNDART—SiTTP Citannet,. 

By Act Cal. Ma.v 4, 18.'J2 (St. 1852, p. ISO, c. 107^ iiicorporatlng the town 
of Oaklaiid, as cotistrued by tbe Suprême Court of tlie stuie in City of 
Oakland v. Oakland Water Front Co., 00 l'ac. 277, 118 Cal. 1(10, tlie bouud- 
.. l'y of said town on the water front, deflned in the act as ruiininR from 
the point where tlie nortbeastern bouiKhiry interseots tlie soutlierly Une 
of San Antonio creek or estuury ; "thence down the southerly Une of said 
creok or slough to its niouth in the buy; thence to ship chnunel ; thence, 
northerly and easterly by the Une of sliip chanuoi to a point wUere tlie 
same biseets said northeastern boundary line," follows the line of low 
tide along the southerly side of the said estuary to its mourh in the bay; 
thence, crossing said estuary from headland to lieadland, follows the Une 
of low tide in the lîay of San Francisco, as it thcn existcd, to its intersec- 
tion witb tlie northeastern boundarj' — "ship channel" being coiistrued as 
meaning the line of low tide. and the grant to the town in said act of 
"the lands lying within the liniits aforesaid between high tide and ship 
channel" — Included only tide lands lying between tlie hi^'h and low tide 
lines on the northerly side of tlie estuary and the bay front 

Navigable Waters — Littoral Rigiits — Law Governinq. 

The rights of littoral owiiers In adjacent navig;ible waters dépend on the 
local laws of the several states, subject to the paraiimuiit authority of the 
United States to protect navigation and to make iuiprovements in ald of 
tbe same. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 37, Navigable Watera, 
§§ 2;i9-244..] 

Same— RiQiiT to Wharf Out. 

At common law no rigbt to wharf out to navigable waters attachée! to 
the ownership of shore lands, and such right, If it exists, must be based oa 
Bouie législation of the state. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. ,37, Navigable Watera, 
I 2Û7.] 

Same — Municipal Corporations — Conveyance of Lands on Wateb Fïiont 
— Construction akd Effect. 

Act Cal. May 4, 1852 (St. 1852, p. IKO, c. 107), entitled "An act to In- 
corporate the town of Oakland and to provide for the construction of 
wharves thereat," after creating tbe town. defiiiing its boundaries, and 
providlng for a board of trustées, vested, in sucli trustées the power to 
make, regulate, and keep in repair ail wîiarves, docks, etc„ and further 
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provided that, "with a view to facilitate the construction of wharves and 
other improvements, the lands lylng within tho liniits aforesaid between 
high tide and ship ehannel are hereby granted and released to said town ; 
provided that said lands shall be retained by said town as common prop- 
erty or disposed of for tlie purposes aforesaid." Tlie town subsequently 
granted to an individual for a term of years the exclusive right and privi- 
lège of construnting wharves at any points within the corporate limits of 
the town and the right to collect wharfage, etc., and also sold and con- 
veyed in fee to the same person the lands granted to it by the statCj "with 
tho right to erect wharves, piers, docks and buildings nt any and ail points 
thereon, not obstructing navigation." Tlcld. that such conveyance could 
not be eonstrued to carry with it tlie exclusive right in perpetuity of con- 
structing wharves on the water front of the town, which was vested in the 
town by the act of incorporation, and in aid of which the grant of lands 
was made. but that such right was limited to the term exiiressly granted; 
nor did such conveyance vest the grantce with any right to vi'harf out 
beyond the boundaries of the lands granted. 

5. Adverse PossF,ssTO^- — Natuke of Possession — Inclosube. 

A tract of tide land. bounded on one side by the shore alnng which run 
railroad tracks owned by the owner of tbe tract and lying between a 
training wall built by the United States for the improvement of naviga- 
tion, and a mole built out to deep water in a bay for the passage of rail- 
road trains, with the fourth side open to the bay, is not "inclosod," with- 
in the nieanina; of Code Civ. Proc. Cal. § 32-^, so as to be deemed in the 
actual possession and occupancy of the owner under said section. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Adverse Posses- 
sion, §i 09-105.] 

6. Navigable Waters— Littoeai, Rights — Califoekia Statutes. 

Civ. Code Cal. § 1014. which provides that. "where froin natural causes 
land forms by imperceptible de.grees upon the bank of a river or stream, 
navigable or not navigable, eitber by accumulation of material or by the 
recession of tho stream, snch land belougs to the owner of the bank," 
covers the whole subjoct of the right to alluvion in the state, and confines 
it to that which results from natural causes, and to that which forms on 
the bank of a river or stream. and gives no right to accretion by, alluvion 
to the owner of tide lands lying on the Bay of San Francisco. 

FEd. Xote. — For cases in point, see Cent. Dig. vol. 37, Navigable Wa- 
ters, |§ 2(50-282.] 

7. Constitutional Law — Yesteh Rigfits. 

One who acouires title to tide lands from the state obtains no vested 
risrht to possible future accretion thereto which cannot be eut off by sub- 
séquent législation. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 10, Constitutional 
Daw, § 18.3.] 

8. Same — Tide Lands — Construction of Grant. 

A grant by the state of California to the town of Oakland of tide lands, 
exprossly limited to lands within the boundary of the town, which on the 
•water front was fixed at the line of low +ide, estnbllshed a permanent 
boundary of such lands at that line, and such boundary cannot be extend- 
ed beyond it info the waters of the bay outside of the coi'porate limits of 
the town by accre tiens. 

Apneal from tbe Circuit Court of the United States for the North- 
ern Di.strict of California. 

For opinion below, see 144 Fed. 160. 

The appellant, the Western Pacific Raiiway Company, a corporation ereat- 
ed under the laws of California, engnged In the construction of a railway from 
Sait Lake City, in the state of Utah, to San Francisco, by way of Oakland, 
with a barge and ferry system from tlie city of Oakl;md across the bay to San 
Francisco, was, on and before Jauuary 10, lOUG, lu the possession of a certain 
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tract of made laiid on tlie north side of and ad.iaoent to the nortli jetty ov 
training wal), whie)) is the northeriy confine of the OrtUUmd cUaiineJ or S;!ii 
Antonio creek at its mouth in the bay ot San francisc-o at tlie watei- front of 
the City of Oalvland. The tract se occupied extends aloug said north Iraiiiins 
wall both east and west of a certain imaginary line whicli was fStabliHlicd 1).\- 
the government of tlie "United States in 180iî, Ivnown as the "United States 
BuJkhead bine." At the eastern extremity of t)ie tract there is a bend in tlio 




north Jetty. The northern boundary of the eastorn portion of tlie tract ruus 
parallel with the nortli jetty, and about 000 feet distant thereffoiii. l'roeeeding- 
westward, the tract irvaduuily widens to a point nortUwesterly of the western 
extremity of the north .ietty, where it is Ï.OOO feet in vvidth. The western end 
of the tract is inclofcd l/y a bnlkliead which extends north from tlie nortli 
jetty about 1,000 feet, and thenee easterly for about .500 feet. The whole tract 
is about 1.4 miles in lenjrth. It ail lies in San Francisco Bay belovv the or- 
dinary low-tide line of tlie year 18.52. 

On January 10, 1006, the apiiellee herein, tliê Southern Pacific Company, flled 
in the court below its bill in equity ngain,st the appellant, alleging its owner- 
ship in fee of ail that p.'irt of the above-described tract of land lying east of 
the United States îiiiUrliead line, and claiming tlie exclusive right of access to 
naviga:ble water over the residue of tbe tract. The jirayer for relief was that 
the appeilant, and otbers named in ttie bill as défendants, be eu,1oined and' re- 
Btrained from oecupying -any ])art of the said tract of land, and from main- 
taining any railroad tracks thereon or erectiug any wharves, piers, oï con- 
structioû of any kiud tbercon, and from depositing mud or material thereon 
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by dredging or otherwise, or from interfering in any way witB tlie posses- 
sion and ownershlp of the property by the appellee, and that, pending a hear- 
iug on a rullng ot show cause why such injunction should not be issued, a re- 
straining order be granted agalnst the commission of any of said acts. On the 
flliug of the bill, a restraining order was issued as prayed for, and was accom- 
panied by an order upon the détendants in the bill to show cause upon a day 
named why an injunction pendente lite should not be granted. Shortly there- 
after the appellant filed its cross-bill ià the suit, alleging that it was in the 
actual and exclusive occupaney of the tract of land above described, asserting 
its right so to oecupy the same by the consent of the city of Oakland, al- 
leging that it was engaged In the construction of a railway from Sait Iiake to 
San Francisco, and that its occupaney and use of the land were necessary 
in connection wlth its railway, especially for the purposes of its proposed barge 
and ferry System across the bay of San Francisco, and for trans-PacifÎQ com- 
merce. It alieged that the appellee had no interest in the premises, that the 
appellant had instituted certain condemnation proceeciings for a right of way 
extending from certain lands whlch it owned in the city of Oakland, across and 
adjoining the lands elaimed by the appellee and others, to the northeastern 
boundary of the tract in controversy. It was further alieged in the cross-bill 
that the appellee was Intending and attempting by certain trestles and other 
work to enter upon the said premises, take possession tliereof for its own 
purposes, and to eject the appellant therefrom. The appellant prayed that an 
injunction be issued against the appellee and those acting under it enjoining 
them from occupying any of said land. aud from otherwise interfering there- 
witb, pending the appellant's application for an injunction. Thereupon the 
court below issued a restraining order against the appellee in accordance with 
the prayer of the cross-bill, and made an order upon the appellee and the other 
défendants named in the cross-bill to show cause at a subséquent date why an 
injunction pendente lite should not be granted as prayed for in the cross-bill. 
The appellant also answered the original bill of c-omplaint, denying the appel- 
lee's averments of title, possession, and right of access. The appellee likewise 
answered the cross-bill, denying the materlal avennents thereof, but admitting 
its intention to eject the appellant from the land in controversy, if permitted 
so to do by the court. Thereaftor both applications for injunctions pendente 
lite were brought on for hearing, and thereupon the court below granted the 
application of the appellee for an injunction pendente lite, and denled the ap- 
plication of the appellant therefor, and ordered the discharge of the restrain- 
ing order theretofore granted to the appellant. The présent appeal is taken 
from the order of the court below granting the injunction pendente lite in 
favor of the appellee, and against the appellant and its codefendants in the 
original bill. Upon granting permission to appeal, the court ordered, pending 
the appeal, a stay of its order for an injunction pendente lite. and suspended 
its order vacating the restraining order obtained by the appellant. 

On May 4, 1852, the Législature of the state of California ineorporated the 
town of Oakland by an act, the title of which was "An act to ineorijorate the 
town of Oakland and to provide for the construction of wharvcs thereat." St. 
18.'i2, p. 180, c. lOT. The first section of the act described the boimdaries 
of the town as follows: "On the northeast by a straight Une at right angles 
with Main street running from the bay of San Francisco on the nortli to the 
southerly lino of the San Antonio creek or estuary, erossing Main street at a 
point three hundred and slxty rods northeasterly from Oakland House on the 
corner of Main and First streets as represented on 'Portoi's' map of 'Contra 
Costa' on flle in the office of the Secretary of State, thence down the south- 
erly Une of said creek or slough to its mouth in the bay ; thence to ship chan- 
nel ; thence northerly and easterly by the line of ship channel to a point where 
the same bisects said northeastern boundary line." Section 3 (page 181) pro- 
vided that the town should hâve the power to construct and regulate wharves, 
docks, piers, and slips, and the power to authorize the construction of the 
same, and contains this provision : "With a view to facilitate the construction 
of wharves and other improvements, the lands lying within the limits aforesald 
between high tide and ship channel are hereby granted and released to said 
town, provided that said land shall be retained by said town as common prop- 
erty or disposed of for the purposes aforesald." 
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On May 18, 1852, tlie trustées of the towu by an ordinance, granted to 
Horace W. Carpentier for a period of 37 years the exclusive right and 
privilège of constructing wharves, piers, and docks at any points within tîie 
corporate limits of the town of Oakland, with tlie right of collecting dockage 
and wharfage at sueh rates as he might deem reasonable, and further pro- 
vided that: "The water front of said town, that is to say ail the land lying 
within the limits of the town of Oakland between high tide and ship ehannel 
as described in said act, together with ail the right, title aud interest of the 
town of Oakland therein, is hereby sold, granted and released unto the said 
Horace W. Carpentier and to his assigns or légal représentatives, with ail the 
improvenients, rights and interests thereunto belonging." Thèse privilèges 
were in the ordinance granted to Carpentier with the proviso that he or his 
représentatives should, within six months, provide a wharf at the foot of 
Main street of certain prescribed dimensions, and another wharf at the foot 
of D street, and build for the town a public schoolhouse. In pursuance of that 
ordinance Amedee Marier, the président of the board of trustées of the town, 
on May 31, 1852, executed a eonveyanee to Carpentier of the lands so author- 
ized to be conveyed to him ; "that Is to say, ail the land lying within the 
now corporate limits of the town of Oakland and situnted between high tide 
and ship ehannel as granted to said town and as described in the said above- 
entitled act." On August 27, 1853. the board of trustées passed an ordinance 
ratifying the ordinance of May 18, 1852, and, in section 4, provided as follows : 
"The said ordinance entitled 'An ordinance for the disposai of the water front 
belonging to the town of Oakland and to provide for the construction of 
wharves' for the considération therein set forth and expressed, and now in 
chief satisfactorily paid and performed, and in considération of the premises 
is hereby ratified and confirmed and the said water front of the town as there- 
in described is hereby granted, sold and conveyed unto the said Carpentier and 
his légal représentatives in fee simple forever, with the right to make wharves, 
piers, docks and buildings at any and ail points thereon, not obstructing naviga- 
tion, and to freely use and occupy the lands lierein conveyed." 

The title which is asserted in the présent suit by the Southern Pacific 
Companv is derived from thèse ordinances, and from a corporation croatod in 
1868, called the "Oakland Water Front Company." On March 25, 1854, the 
town of Oakland ceased to exist, and the city of Oakland became its suc- 
cessor as to ail rights, and with the same boundaries. On August 24, 1857, 
the city of Oakland brought a suit in equity against Horace W. Carpentier 
and his wife to set aside the ordinances and deeds under which they claimed 
title to the franchises and real estate described in the act of May 4, 1852. The 
bill alleged that the ordinances were illégal and void, and tliat the deeds had 
been frauduleiitly obtained. The prayer for relief was that the ordinnnces and 
deeds be deelared null and void. Sueh proceedings were had in that cause 
that, on a final appeal to the Suprême Court, It was held that the charges of 
fraud were not sustained ; that, if the ordinances of the board of trustées of 
the town of Oakland were void, there was no occasion for the interférence of 
equity ; and that, if they were voidable only, relief eould not be had until 
equity was done by the party invnking it, by placing or offering to place the 
défendant in the same position which he would hâve oceupied but for relying 
on the acts of the agents of the town. The judgment of the court below was 
reversed. City of Oakland v. Carpentier, 21 Cal. G42. 

On May 14, 1861, the Législature of the State of California passed an act 
(St. 1801, p. 307, c. 300) amendatory and supplementnrv to the act of incor- 
poration of the city of Oakland of March 25, 1854 (St. 1854, p. 183. c. 73), which 
provided that ; "The common council of the city of Oakland is hereby au- 
thorized and empowerod to ratify and confli-m any ordinance or resolution of 
the board of trustées of the late town of Oakland." And further contains this 
language: "-'\nd the ordinances of the board of trustées of said town are 
hereby ratified and confirmed." On March 21, 18G8 (St. 1807-68. p. 222, e. 
230), the Législature passed an act entitled "An act to enable the city of Oak- 
land to settle its controversies." The entire act is in thèse words: "The coun- 
cil of the city of Oakland, with the concurrence of the mayor of said city, 
is hereby authorized and erapowered to compromise, settle and ndiust any and 
ail claims, deruands, controversies and causes of action in which the said city 
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is Interested." This aet vvas passed to adjust ail différences, and had nmre 
especial référence to the construction of a railroad then coming into Oakland, 
known as the "Western Pacific Railroad," a différent corporation from the ap- 
pellant herein. 

On March 28, 1868, the Oakland Water Front Company was created, ol' 
which Carpentier was a stockholder, and on March 31, 1868, Carpentier con- 
veyed to the said Oakland Water Front Company "ail of the water front of 
the city of Oakland, that is to say, ail the lands and the lands covered with 
water lying within the limits of said city between high-tide mark and ship 
channel, being the water front lands within the boundaries described and 
granted in and deflned by the act entitled 'An act to incorporate the town of 
Oakland,' etc., and ail lands, rights, privilèges and franchises of every kind 
and nature which hâve been heretofore acquired by the said party of the flrst 
part from the town of Oakland and the city of Oakland." On April 1, 1868, 
a contract was made and entered into between the Oakland Water Front Com- 
pany, the Western Pacific Railroad Company, the city of Oakland, Horace W. 
Carpentier, John B. Felton, and Leland Stanford for conveyances to the rail- 
road Company and the city of Oakland, and for a distribution of the stock of 
the Oakland Water Front Company, and on the same day there was a further 
contract between the AVestern Pacific Railroad Company and Stanford and 
the Oakland Water Front Company, providing for the expcnditnre by the 
Railroad Company of certain moneys within a fixed time for terminal tacillties 
in Oakland and the construction of certain buildings upon parcels of land 
which were to be conveyed under the compromise, and for other matters. 

In récognition of thèse compromises, and in further exécution thereof, on 
said Ist day of April, 1808, the said council of the city of Oakland adopted an 
ordinance "for the settlement of controversies and disputes concerning the 
water front of the city of Oakland and the franchises thereof and other mat- 
ters relating thereto." The ordinance speciflcally mentions the ordinance of 
May 18, 1S52, above rcferred to, whereby was granted to Carpentier a wharfing 
franchise for 37 years and land in fee. It refers to the ordinance of August 
27, 1853, ratifying the prior ordinance, mentions various ordiuances and the 
dced from Slarier, the président of the board of trustées, and déclares th.a't 
the same "are hercby compromised, scttled and adjusted and the said above- 
mentioned ordinances and conveyance are made valid, binding and ratifled and 
confirmed and ail disputes, litigations, controversies, and claims in and to the 
franchises and property described in said ordinances and dood of conveyance 
and every part thereof are abandoned and relcased by the said city of Oak- 
land to the said Carpentier and liis assigns upnn the following conditions, to 
wit." The conditions were that Carpentier and his assigns should convoy by 
proper and sufficiont deeds of conveyance ail the property and franchises 
mcntioned and described in said ordinances and deed of convoyauee to the 
Oakland Water Front Company to be used and applicd in accordance with the 
terms, conditions, stipulations, and agreements contained in certain contracts 
between that conipany and the said AVestern Pacific Railroad Company and 
other parties bearing even date thcrcwlth, with the exceptions in the said 
agroement specified. 

On April 2. ISOS, another ordinance was passed !n récognition of complianco 
with the ordinance of the day before. After acknowledging that the tcrms 
and conditions of the ordinance of the day before had been fuUy satisfied and 
complied with by Carpentier and his assigns, the ordinance déclares as fol- 
lows: "Ali the ordinances and deed therein mcntioned and described are here- 
be fully ratified and confirmed and ail disputes, controversies, claims, do- 
mands and causes of action heretofore exlsting lietween the city of Oakl.and 
on the one part and Horace AV. Carpentier and his assigns on the other part, 
relating to the force and validity of the said ordinances and d(>ed are hereby 
abandoned and released by the said city of Oakland to the said Carpentier and 
his assigns, proAàded that nothing herein contained shall release the right of 
the city of Oakland to the reversion of the property, franchises .and rights re- 
leased as provided in the contract between the AVestern Pacific Railroad Com- 
pany and the Oakland AVater Front Company in case said city of Oakland shall 
become entitled to the same under said contract." 

On August 23, 1803, the city of Oakland brought suit in the superior court 
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of Alaineda eotinty against the Oaldand Water Front Company, to détermine 
the adverse elaim of that company to the lund granted to the town of Oakland 
by the original act of incorporation of May 4, 1852. The Oakland Water 
Front Company asserted title to ail lands wlthin the boundaries of the city 
of Oakland lying below the lines of ordinary high tide of the bay of San 
Francisco and the estuary of San Antonio and ship channel, except a parcel re- 
linquished to the city of Oakland by the compromise agreement, and certain 
other parcels which it had conveyed to others. The lands to which it claimed 
title in tliat suit included the premises which are now claimed by the appellee 
in the présent suit as a successor in interest of the Oakland Water Front 
Company. On the trial of the case in the superior court a decree was ren- 
dered in favor of the city of Oakland and against the water front company. 
An appeal was taken to the Suprême Court, and that court, on September 13, 
1897, handed down Its décision reversing the judgment and remanding the 
cause for further proceedings. Oakland v. Oakland Water Front Oo., 118 Cal. 
160, 50 Pac. 277. 

Joël F. Vaile and Franklin W. M. Ciitcheon (Garrett W. McEnerney, 
Warren Olney, Chas. W. Slack, W. J. Bartnett, and Marcel E. Cerf, 
on the brief), for appellant. 

A. A. Moore, Stanley Moore, John Garber, and P. F. Dunne (J. E. 
Foulds and Wm. F. Herrin, on the brief), for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

As the appellee's title is deraigned from the grant of lands to the 
town of Oakland by the act of May 4, 1852 (St. 1852, p. 180, c. 107), 
it becomes necessary to ascertain the extent and boundaries of that 
grant. It was a grant of lands, not coterminous with, but within the 
limits of, the town of Oakland. Both the limits of the town and the 
limits of the grant hâve been determined by the Suprême Court of 
California in a case in which it became necessary to construe the grant 
and the boundaries of both the town and the grant. City of Oakland 
V. Oakland Water Front Co., 118 Cal. 160, 50 Pac. 277. The construc- 
tion placed by that court upon the language of the act of May 4, 1853, 
and its détermination of the questions of local law involved in that suit, 
must, of course, be adopted by a fédéral court in dealing with questions 
arising under them. This rule is so well established that the citation 
of authority is unnecessary. Its bindmg force and its applicability to 
the présent case are admitted by both parties to the controversy. The 
court in that case held that the southerly Une of the San Antonio creek, 
intended by the act as the southern boundary of the town, was the line 
of low tide, and not the high-tide line. Said Chief Justice Beatty : 

"I assume, then, a.s a proposition thoroughl.y established, that the enstern 
and southerly boundary of the town of Oakland extended along the line of low 
tide on the estuary erossing the inlet of the eastern basin at its mouth and 
continuing to the mouth of the estuarj' in the bay." 

Having determined the southerly boundary of the town, the court 
approached the question of the westerly boundary, and entered into a 
discussion of the words "ship channel'' as used in the description there- 



WESTERN PAC. RT. CO. V. SOUTHERN PAC. CO. 383 

of. The question was considered at length in the opinion of the chief 
justice. The scope of the discussion was premised with the following 
remarks : 

"We must hold that 'ship channel' was a line capable of location on the 
ground, and must détermine wliere it ran. That it was a line différent from 
the line of high tide is rendered certain by the fact that the land granted is 
described as lying between the line of high tide and ship channel, but beyond 
this it cannot be said that anythlug js certain." 

The chief justice considered the contention of both the parties to the 
cause then under considération, in which contention both agreed, 
which was that the "ship channel" referred to in the description of 
the town hmits was the line of three fathoms depth in the bay. This 
the opinion denominated an assumption that had no tangible basis, 
and said it was to be rejected, both because it was not a definite line,. 
and because the call for the western boundary is "thence northerly and 
easterly by the line of ship channel to a point where the same bisects 
the said northeastern boundary line" ; whereas, the three-fathom line 
does not run northerly and easterly, but runs throtighout its whole ex- 
tent in a uniformly northwesterly direction. After alluding to the fact 
that there never had been anv law establishing a water front or 
bulkhead line in front of the city of Oakland, the court deduced this 
conclusion : 

"Ship's channel comprises the waters left f ree to naviagtion ; and, when W(^ 
are required to locate its boundaries with précision, and no artificial lioundary 
has been established by compétent antliority, we are drlven to scelv a deflnit(; 
natural boundary. if any such may be found, and bore we do find such a bound- 
ary at the line of low tide. This is a definite line, and tho only definite lirie 
beyond the line of high tide, and my conclusion is tliat the line of low tide as 
it existed on the 4th of May, 18.52, was the western boimdary of the town of 
Oakland intended by the original act of incorporation." 

The resuit of the whole discussion was sumnied up in the opinion as 
follows : 

"The boundary of the town of Oakland, as definod by the ac't of May 4, 
1852, commencing at the intersection of the nortbeiist line with the line of low 
tide on the eastern side of the northern branch of the estuary, follows the Une 
of low tide on said branch to the mouth of the eastern basin, crosses said 
mouth, and continues along the line of low tide on the southern side of the 
estuary to its moulli in the bay, and thence follows the line of low tide north- 
erly and easterly until it intersects the northeastern boundary line, as to the 
location of which there seems to be no dispute." 

After defining the boundaries of the town, the opinion of the chief 
Justice proceeds to defîne the limits of the grant of land to the town,. 
which grant is expressed in the following words : 

"With a view to facilitate the construction of wharves and other improve- 
ments, the lands lying within the limits aforesaid between high tide and ship 
channel are hereby granted and released to the said town, provided that said 
land shall be retained by said town as common property, or disposed of for 
the purposes aforesaid." 

With référence to this grant, the opinion contains the following 
caref ully considered language : 
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"The grant to Oakland was of the lands lying between high-water mark and 
ship cliannel witliin theso boundaries, and tberefore ineluded notbing west of 
the line of low tide on tbe bay front, and nothlng beyond the Une of low tido 
on the north and west shore of the estuary. I say notbing was ineluded beyond 
this line along the estuary, because the estuary was Itself a part of the ship 
channel, and there was no part of the town between it and high tlde on the 
south and east side. My reason for saying that the estuary was a part of ship 
channel is that it was in fact navigable, and that fact had been recognized and 
declared by an act passed only one day before the passage of the act incor- 
porating Oakland. St. 1852, p. 182, c. 108. By this act the 'stream called San 
Antonio croek' was declared navigable from its mouth to the old enibarcadero 
of San Antonio, and ail obstructions to its navigation were forbidden. It is 
true this act does not seem to bave ineluded the northern branch of the es- 
tuary ; but, in the view I take of tbe matter, législative récognition of the 
fact of navigability was not necessary to constitute a ship channel. The fact 
was itself sufflcient, and the coast survey map shows that the northern branch 
was navigable for every class of vessels that could go to San Antonio. Each 
branch had a depth of two feet at low tide—the same as the depth on the 
bar at the mouth of the estuary, which meant a depth at full highi tide of 
from seven to eight feet every 24 hours, and this was sufhclent to accommodate 
a very important tratBe." 

The attention of the court was directed to the doctrine of the 
Chicago Water Front Case (IlUnois Central Railroad v. Illinois, 146 
U. S. 387, 13 Sup. et. 110, 36 L. Ed. 1018), with référence to the 
power of the state to authorize the town to convey submerged lands 
to private owners, and the opinion proceeds as follows : 

"If the conclusion above stated is sound, if the grant to Oakland comprised 
only the strip of land bounded by the Unes of ordinary high and low tide and 
extending along the estuarj' and bay front of the town, the case is at once re- 
lieved of the question so much discussed in the argument as to the power of 
the Ijcgislature to make such a grant to a private corporation or natural per- 
son, and the only question to be oonsidered is whether the state bas in this 
instance made the grant as claimed, for there is notbing in the doctrine es- 
tablished in the Chicago case to impeaeh the power of the Législature of Cali- 
fornia or of any stiite to alienate tide lands — by which expression I am to be 
vmderstood as referring to those lands only which are covered and uncovered 
by the daily flux and reflux of the tides." 

And the chief justice quoted with approval the language of Judge 
Sanderson in Ward v. Mulford, 32 Cal. 372, in which it was said: 

"The land which the state holds by vlrtue of her sovereignty, as is well 
understood, is such as is covered and uncovered by tbe flow and ebb of the 
neap or ordinary tides. Such land is held by the state in trust, and for the 
beneflt of the people." 

Thèse expressions of the opinion of the chief justice, concurred in 
by two other members of the court, and supported by the associate 
justices especially concurring, render it clear that the majority of the 
court meant to say that the granted lands were tide lands or shore lands, 
and no other lands. This is borne out by other expressions of the chief 
justice in the opinion. He refers to the title under the grant as 
"private ownership of the shore," and to the grantee as a "grantee 
of shore lands," and again, arguendo, he refused to impute to the 
Législature an intention to vest the town council with authority to eut 
the town ofif from access to the water front "by a transfer of the 
whole strip of shore lands." 
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The opinion of the Cliief Justice was concurred in without modifica- 
tion or reserve by two others of the members of the court. Mr. 
Justice McFarland filed a brief concurring opinion, in which he said : 

"I concur in the judginent of reversai, and in the conclusion reached in the 
opinion of the chief justice, that the grant involved in this case and the land 
claimed by the water front company is limited by the line of low tide on the 
■westerly side and on the estuary, and with respect to ail other boundaries, by 
the Unes designated in said opinion. In that view the case at bar is not with- 
in the Chicago case, and, with respect to the gênerai power of the state to dis- 
pose of her lands lying under navigable waters within her borders, I express 
no opinion." 

Justice Garoutte also concurred, and said : 

"The grant in this case should be confined vs'ithin the smallcst limits pos- 
sible. The State should hâve the benefit of ail doubtful constructions in mat- 
ter of description, and for this reasou the westerly line of the grant should be 
established at the point of low tide. In this respect I agrée with the con- 
clusion of the chief justice. * * * 'l'ije views hère expresscd refer to tide 
lands not covered by navigable waters. As to lands under navigable waters, 
I leave the question open." 

Mr. Justice Harrison, with whom concurred Mr. Justice Henshaw, 
dissented, on the ground that no valid grant of the lands had ever been 
made. We hâve, then, tlie concurrence of five of the members of the 
court in the décision as to the limits and définition of the boundaries 
of the town of Oakland and of the grant of lands to the town. 

We hâve hère, then, the décision of the Suprême Court of California, 
deliberately expressed in carefully chosen phrase, that "ship channel," 
as the term is used in defining the boundaries of the town, is ordinary 
low-water mark ; that the boundary follows the line of low tide along 
the south shore of San Antonio creek, by the low tide of the bay on 
the headland south of the mouth of the creek, thence across the navi- 
gable water of the estuary to the low-tide headland on the north there- 
of , and thence northeasterly by the low-tide line of the bay ; and that 
the grant of lands to the town of Oakland is only of the land between 
high-water mark nd ship channel within those boundaries, and in- 
cludes nothing west of the line of ordinary low tide on the bay front, 
and nothing beyond the line of ordinary low tide on the north shore 
of the estuary. Thèse lines are definite and fixed and capable of as- 
certainment. The lands in controversy in the présent suit lie entirely 
without the limits of the grant to the town as it is thus judicially de- 
termined by the court. 

But the court below found, in the décision of the Suprême Court of 
California, a rheaning widely variant from this, and reached the conclu- 
sion that the line of low tide, which the opinion in that case declared was 
the line of ship channel, did not mean the line of low tide on the bay 
front, but another line Iving waterward of low tide, the line of the limit 
of convenient navigation from the bay, a line along the outer edge of 
a certain bar lying about a mile off the mouth of San Antonio creek, 
a line which is now approximately marked by the United States bulk- 
head line. This conclusion was reached upon a considération of cer- 
tain expressions which are used in the opinion of Chief Justice Beatty, 
151 F— 25 
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one of which is the sentence found on page 180 of 118 Cal., page 
284 of 50 Pac. : "Ship's channel comprises the waters left free to 
navigation." In this the court below found support for the theory 
that Chief Justice Beatty meant by the line of low tide the line at which 
convenient navigation was interrupted at any stage of the tide. The 
sentence was used in connection with a discussion of the San Fran- 
cisco beach and water lot act, to which the Chief Justice adverted in 
search of an analogous use of the term "ship channel." He found 
that in that act the expression "line of ship's channel" had been used. 
"Now, hère," he said, "we hâve an indication of the meaning of the 
term. The water front established by law and ship's channel are 
coterminous. The line to which the city may extend its streets and 
within which it may sell lots and authorize the purchasers to fill theni up 
and occupy them is water front, immediately beyond is ship's channel." 
And the chief justice reached the conclusion that the term "ship's 
channel," so used in the act relating to San Francisco, was intended to 
include ail the navigable waters of the bay outside of the bulkhead line 
as then established by law. But, proceeding with the discussion, he 
said: 

"But this does not fully solve the question as to Oakland, because tliere was 
iiot in 1852, and never has been, any law establisbing a water front or bullî- 
head line of that city. We are, however, helped this far: Ship's channel 
comprises the waters left free to navigation, and, when we are required to lo- 
cale its boundaries with précision, and no artlflcial boundary has bcou estab- 
lished by compétent authority, we are driven to seek, a definite natural bc 1- 
ary, if any such may be fouud, and hère we do find such a boundary at the line 
of low tide. This is a definite line, and the only definite liue beyond the line 
of high tide, and my conclusion is that the line of low tide as it existed on 
the 4th of May, 1852, was the western boundary of the town of Oakland in- 
tended by the original act of incorporation." 

Nothing could be clearer, we think, than that the opinion directly 
and entirely rejects the theory of navigability as the test of the position 
of the line of low tide. In the case of the San Francisco beach and 
water lot act there was a definitely marked line, a bulkhead line between 
land and water. That was found to be the line of "ship's channel," 
within the meaning of that act. But, along the water front of the 
town of Oakland at the time of its incorporation, there was no such Une. 
The only fixed and definite line was t'he line of low tide. This was 
the line which the Suprême Court of California adopted, and, when 
the Chief Justice said, "ship's channel comprises the waters left free 
to navigation," he did not mean waters free from obstruction to navi- 
gation, but ail the waters of the bay proceeding landward to the line 
of démarcation from the land. We find no warrant for holding that 
any other line was intended. There was no other line. 

But the décision of the court below seems to bave been principally 
influenced by the sentence contained in brackets in the following por- 
tion of Chief Justice Beatty's opinion : 

"The call for the western boundary is 'th'ence northerly and easterly by the 
line of ship channel to a point where the same bisects the said northeastern 
boundary line.' But the three-fathom line does not run northerly and east- 
erly. It runs throughout its whole extent in a uniform northwesterly direction, 
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where^s, the Une of low tide froni the mouth of the estiiary at low tide [this 
point is marUed by tbe Intersection of the United States government bullihead 
line with the jetty walls] exactly fulfiUs tliis call in the description ; that is, 
its course is northerly and easterly — a cireumstance sufficient in itself to 
eounterbalance the force of tbe words 'tlience to ship channel,' iu tbe préviens 
call." 

The court below, after quoting this language, said : 

"We bave hère a positive identiflcatlon of the point of dcparture for tbe last 
call of tbe description, naniely, conmienciug at tbe point n)arked liy tbe inter- 
section of the United States government bnUcbead line witb tlie jetty walls." 

We are unable to agrée with the court below that Judge Beatty 
intended to find in the intersection of the government bulkhead Une 
with the jetty walls a point of departure for the last call of the de- 
scription, for there were two of those walls separated by an interval 
of 800 feet. We understand the opinion of Judge lïeatty to niean that 
the course of the western boundary line of the town running north- 
easterly from low tide at the southwest corner of the town across the 
mouth of the estuary is approximately marked by the intersection of 
the government bulkhead line with the south jetty wall. We know that 
he had before him the United States coast survey map of 1859, and it 
can be seen that on that map, on the scale upon which it is drawn, 
a line crossing the estuary from the low tide line of the bay on the south 
side of the estuary, to the corresponding low-tide headland on the 
opposite side thereof, will pass apparently but a short distance aside 
of the bulkhead line where that line touches the shoal or bar off the 
mouth of the estuary. It should be borne in mind that the bracketed 
sentence so relied upon appears in a portion of the opinion which is 
addressed to the contention presented by counsel upon both sides of 
that case that by ship channel was mean't the three fathom line in the 
bay. In answering that contention the chief justice directed atten- 
tion to the fact that the three-fathom line would never run northwardly 
and eastwardly according to the call of the last course, but would al- 
vi'ays and uniformly run in a northwesterly direction. He was not, 
in that portion of his opinion, attempting to locate the actual position 
of the line of low tide. It is true, as he said, that from the mouth 
of the estuary the boundary line runs northerly and easterly. That 
line is, by opération of law, the low-tide line across the mouth of the 
estuary. It is not a low-tide line in fact. We cannot find, in this 
casual, and perhaps inadvertent, expression of the opinion, an inten- 
tion to modify the whole purport of the décision, elsewhere so clearly 
and precisely expressed in words carefully chosen, and to déclare that 
it does not mean what its clear import intends, but something entirely 
at variance therewith. Throughout the whole discussion the chief 
justice had been in search of a "definite natural boundary," to meet the 
call for the line of ship channel. He found it in the line of low tide. 
and said : "This is a definite line, and the only definite line beyond the 
line of high tide." The line north of the estuary, which was adopted 
by the court below, is not only not a definite line, but it is not a natural 
line. Between it and high tide Hes the definite natural line of low tide. 

The appellee, while adniitting that the western boundary of the town 
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of Oakland is as we hâve found it, contends that that western boundary 
is throughout its whole length the line of low tide, and that this îs 
Hkewise the western boundary of the grant, within the meaning of 
the décision in the Oakland Water Front Case, locating the granted 
lands between high and low tide. The appellee's contention is best 
exhibited by its map, which is hère inserted : 
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On that map the line of actual low tide north of the estuary, as it 
was in 1852, is marked "false line of 1852." It is admitted that it is 
the true line of low tide of 1852, as shown by the government maps; 
but it is said that the true line of low tide as the boundary of the grant- 
ed lands, as determined by the décision before referred to, is the line 
running from "D" to "E," and that this contention is sustained, not only 
by the opinion of Chief Justice Beatty, but by the décision of other 
courts, citing Knight v. U. S. L,and Association, 142 U. S. IGl, 12 Sup. 
Ct. 258, 35 L. Ed. 974, and San Francisco v. Le Rov, 138 U. S. 656, 
11 Sup. Ct. 364, 34 L. Ed. 1096. This is claimed by virtue of a rule 
of surveying, which is thus stated by Justice Field in bis concurnng 
opinion, in Knight v. U. S. Land Association : 

"Where a water of larger dimension is intersected by a water of a smaller 
dimension, the line of measurement of the first crosses the latter at the points 
of Junction from headland to headland. ïhe existence of tide lands in the 
intersecting water in no respect affects the resuit." 

This is the established rule of surveying applicable to affluents or 
other waters which interrupt a tide line adopted as a boundary. The 
rule is to draw the line between the nearest points of land on each side 
of the interruption in continuation of the gênerai outline. But the 
line Crossing such intervening water, while a true boundary line, is 
not in any sensé in itself a tide line, but a projection thereof. 

Nor do we find anything in the opinion in the Oakland Water Front 
Case to sustain the appellee's contention. It is said, in its brief, that: 

"Judge Beatty makes the eastern and south low-tide line of the estuary 
a continuons and unbrolien line, despite the sinuosities of the Brooklyn Basin 
and overleaping them from headland to headland.'' 

It is true that Judge Beatty, in locating the south line of the town, 
held that the line was to be carried across from headîand to headland 
at the mouth of the Brooklyn Basin, but that is not to say that the tide 
line itself crossed the water of that basin. What he said was that: 

"The boundary of the town of Oakland * * * follows the line of low 
tide on said branch to the mouth of the eastern basin, crosses said mouth, and 
continues along the line of low tide." 

He thus expressly recognized an interruption in the tide line. It 
is obvions that the line of measurement and location of a tide line, 
when adopted as a boundary may, at points of interruption, be very 
différent from the line of actual tide. It was not a theoretical but 
the actual low-tide line which was adopted by the court in the Oakland 
Water Front Case as the boundary of the granted lands. This is 
made too clear to admit of question. When the chief justice had traced 
the Southern boundary to the headland, which is marked "D" on the 
appellee's map, he carried it across the intervening navigable water 
to the opposite headland, marked "E." This line he found to substan- 
tially mark the mouth of the estuary, and it is very clear from his 
opinion that he considered that the estuary itself continued westward 
to this point. In speaking of the navigability of the estuary, he said : 

"Eaeh branch had a depth of two feet at low tide, the same as the depth 
on the bar at the mouth of the estuary, which meant a deptli at full high tide 
of from seven to eight feot every 24 hours, and tliis was sufficient to accommo- 
date a very important traflic." 
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Judge Beatty considerecl that the estuary extended westward at least 
as far as the western boundary of the town, and, in defining the grant 
to Oakland as lands including nothing west of the Hne of low tide on 
the bay front, and nothing beyond the line of low tide on the north 
and west shore of the estuary, he said : 

"I say nothing was included beyond this line along ttie estuary, bec-ause the 
estuary was itself a part of the ship channel, and there was no part of the 
town between It and high tide on the south and east side." 

It is contended that, in any view of the proper position of the hne 
of ship channel, the appellee has the right to wharf ont to deep water 
over the tide lands which it owns, and that that right is so exclusive 
in its nature as to justify the court below in enjoining the appellant 
from occupying the strip of land immediately adjoining the north jetty 
and between the United States bulkhead line and the pierhead line. 
The rights of littoral owners in adjacent navigable waters dépend on 
the local laws of the several states, subject to the paramount authority 
of the United States to protect navigation and to make imprôvenients 
in aid of the same. It may be said, in gênerai, that such owners hâve 
the right of access to the channel or navigable part of adjacent waters, 
unless prevented by imprôvenients made under the constitutional au- 
thority vested in Congress. But the question of the right of access, 
Ktrictly so-called, is not necessarily hère involved. The right which the 
appellee claims, and which was accorded it by the court below, is the 
right to wharf otit to navigable water. At common law no such right 
attached to the owner of shore lands. Gould on Waters, § 167 ; Yates 
V. Milwaukee, 10 Wall. 497, 19 L,. Ed. 984; Weber v. Harbor Com- 
missioners, 18 Wall. 57, 31 L. Ed. 798; Hedges v. West Shore R. R. 
Co., 150 N. Y. 150. 44 N. E. 691, 55 Am. St. Rep. 660. Said the 
Suprême Court of California, in Dana v. Jackson St. Wharf Co., 31 
Cal. 118, 89 Am. Dec. 164: 

"A riparian proprietor on navigable water lias no right at eommon law to 
wharf out against lus own land. Ky the common law any érection below high- 
water mark, without lioeuse, is regarded as an encroachment and intrusion on 
the king's soil, which the king may demolish, seize, or arrent at his pleasure." 

The appellee has not acquired the right to wharf out, tuider the 
gênerai statute of California, providing for the exercise of that right, 
and its right so to do must dépend upon the construction of its title 
through Carpentier, under the grant made to Carp.entier from the town 
of Oakland, and the subséquent act of the Législature affirming the 
same. 

What was the act of May 4, 1852? Its title is of significance in 
construing its intent and purpose. It was "An act to incorporate 
the town of Oakland and to provide for the construction of wharves 
thereat." The grant of lands which it contains, therefore, must hâve 
been made in aid of the gênerai purpose mentioned in the title, and it 
is so expressly declared. The first section of the act créâtes the town 
and defines its boundaries. The second section (page 181) provides 
for a board of trustées. The third section gives to the board power to 
make, régula te, and keep in repair ail wharves, docks, piers, and slips, 
and also authorizes the construction of the same, and proceeds with 
thèse words: 
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"And witli a view to fadlitate tlie construction of wharves and otlier im- 
provemeuts, tUe lands lying witliin tbe liinits aforesaid, between high tide and 
ship channel are bcreby granted and released to said town ; Provided that Baid 
lands t-ball be retaitied by said town as conimon property or disposed of for 
tho purposes aforesuid." 

There is undoubtedly implied in this grant, when read vvith the title, 
"to provide for tlie construction of wharves thereat," the right to 
project wharves into the bay, whether within or without the corporate 
limits of the town, for the purpose of reaching navigable water. Said 
the court, in Langdon v. Mayor, 93 N. Y. 139-151 : 

"Water of sufflcient depth to float vessels is an essential part of every 
wliarf, a necessary incident tbereto or appurtenant thereto, witliont wbicli 
tbote can be no wbarf and no wliarfage. No wbarf can l)e defîned or con- 
ccived except in connection with adjacent navigable waters." 

It was in aid of this grant of the right to construct wharves that the 
land between high tide and ship channel was granted and released 
to the town, since access to deep water could only be had by passing 
over the intermediate tide lands. The express grant of authority to 
the town to construct wharves is the full expression of the législative 
will as to that authority, and it implies the exclusion of any such au- 
thority as incident to the grant of the lands which the act expressly 
said was made to facilitate the exercise of the power to wharf out. It 
is not to be prcsumed that the Législature intended, by making the 
subsidiary grant of lands, to grant thercwith by infcrence or by im- 
plication a right which had already been granted and defîned in express 
terms. 

The town, having received this right to construct wharves, and the 
grant in aid thereof, adopted an ordinance for the disposai of the water 
front and for the construction of wharves. This ordinance gave to 
Carpentier for the period of 37 years "the exclusive right and privilège 
of constructing wharves, piers and docks at any points within the cor- 
porate limits of the town of Oakland with the right of coUecting wharf- 
age," etc. Section 2 of the ordinance provides : 

"With a view the more speedily to carry out the intentions and purposes 
of the act of the Législature passed Jlay 4, 18.'>2, * * * tbe water front 
of said to\Yn. that is to say. ail the laud lyins within the limits of the town 
of Oaliland between tlio high tide .'uid ship cliannel as described in said act, 
togetlier witli ail the riglit. title and interost of the town of Oalîland therein 
is liereby soid. granted and released unto the said Horace W. Carpentier and 
to bis assigns," etc. 

In this ordinance is granted to Carpentier the exclusive right to 
construct wharves at any points within the corporate limits of the town, 
and in addition thereto, in a separate section of the ordinance, there 
is a grant of lands between high-water mark and ship channel within the 
town. The rights so granted are so plain and well defîned as to require 
no construction, and there would be but little room for discussion as to 
Carpentier's rights, were it not for the confirmatory ordinance of 
August 27, 1853, on which the appellee relies for its contention that 
the town granted to Carpentier the exclusive right in perpetuity of 
constructing wharves on the water front of the town. That ordinance 
was passed upon the substantial performance on the part of Carpentier 
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of the obligations which he had assumed as conditions of the grant. 
Section 4 of that ordinance is as follows : 

"The said ordinance eutitled 'Au ordinance for the disposai of the water 
front belonging to the town of Oaliland and to provide for the construction of 
whai'ves' for the considération therein set forth and expressed and uovv jn 
chief satisfactorily paid and pertormed and in considération of the promises is 
hereby ratifàed and confirined, and said water front of the town as therehi de- 
scribed is hereby grauted, sold and conveyed unto the said Carpentier and his 
légal représentatives in fee simple forever, with the right to erect wharves, 
piers, docks and buildings at any and ail points thereon, not obstructiug navi- 
gation, and to freely use and occujjy the lands hereiu conveyed." 

As we construe this ordinance, its effect is to ratify tlie previous or- 
dinance, and nothing more. It ratifies the grant of an exclusive 
wharfing privilège for the term of 37 years. It ratifies the conveyance 
of land which had already been granted in fee simple. It adds, how- 
ever, to the grant of the lands, "the right to erect wharves, piers, docks 
and buildings at any points thereon not obstructing navigation." What 
was the purpose, and what is the efïect, of thèse words? The land 
having been granted in fee simple, the grant of a right to erect wharves 
and buildings thereon could add nothing to the rights which went with 
the fee-simple title. It is not to be presumed that the ratifying or- 
dinance was intended to convey any further grant than the prior or- 
dinance. There was no considération for any such further grant. It 
must be clear to any one who reads the record of thèse ordinances, and 
the litigation which bas followed, that the trustées of the town of Oak- 
land and Carpentier at ail times supposed that the waterward limit of 
the grant of lands was a practicable ship channel, and that it included 
land lying under the waters of the bay. The town had granted to 
Carpentier the exclusive right to erect wharves, piers, and docks at 
any points within the corporate limits of the town, and in this or- 
dinance of 1853 the trustées declared their intention to give him the 
right to erect wharves and buildings on the granted lands, with the 
restriction that he should not thereby obstruct navigation. It would 
seem that the expression of the right to erect such wharves and build- 
ings on the granted lands was set forth, not for the purpose of enlarg- 
ing the prior grant, but for the purpose of so restricting the right to 
construct buildings and wharves thereon that navigation should not be 
obstructed. When the Suprême Court of California, by the décision 
in the Oakland Water Front Case, curtailed the grant of lands to the 
line of low tide, it necessarily therewith curtailed the expressed right 
of erecting wharves and buildings which were by the ordinance of 1853 
permitted to be placed only on the granted lands. To say that the 
ordinance of 1853 changed the grant of an exclusive privilège, which 
was limited to 37 years, into an exclusive privilège in perpetnity, is 
to say that the latter ordinance ratified only a portion of the former, 
and that it vastly enlarged the prior grant by nullifying the limitation 
as to the duration of the privilège. There is a principle of construc- 
tion which is applicable hère. Said the court, in the Chicago Water 
Front Case, 146 U. S. 468, 13 Sup. Ct. 124, 36 L. Ed. 1018: 

"If there is any ambiguity or uncertainty in the act, that interprétation 
must be put upon it which is most favorable to the state." 
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In the Oakland Water Front Case, Chief Justice Beatty said : 

"Certain it is at ail times tliat no such downriglit absurdity can be imputed 
to tue Législature as an intention to vest the conncil with autliority to eut 
the town off from aceess to the water front by a transfer of the whole strip of 
shore land at the same time that they were chargea with the duty of erecting 
wharves, and when the construction of wharves was not only one of the de- 
clared purposes of the act, but the express motive of the grant." 

In that case Chief Justice Beatty, discussing the question of the va- 
lidity of thèse ordinances of the town of Oakland, said : 

"The town council was invested with power, among other things, to lay out 
streets, aud the plain intent of the law was that the streets of the town should 
be protracted to the water front, the intervening spaces divided into blocks and 
lots, and sold in subdivisions in such a manner as to pireserve to the public 
ample means of aceess to the navigable waters of the bay and estuary and 
to the municipal authorities ample spaee for the érection of wharves, piers, 
and docks. * * * jjy conclusion upon this point is : The ordinances and 
deed of 1852-53, by which it was attempted to transfer the entire water front 
to Carpentier, were wholly void." 

This conclusion was concurred in by the majority of the court. The 
majority of the court held also that the législative action of Mardi 
21, 1868, and the compromise ordinance of April 1, 1868, validated 
those void ordinances and deed. Turning to the compromise or- 
dinance, we find that it ordains that the controversies which had there- 
tofore existed between the city of Oakland and Carpentier and his 
assigns, relating to the validity and effect of the ordinance of 1853 
and the conveyance executed by Marier, as the président of the board 
of trustées, also the ordinance of August 27, 185,3, wherein and where- 
by the said first-mentioned ordinance was in ail things ratifîed and con- 
firmed and the said water front again granted, sold, and conveyed to 
the said Carpentier in fee simple forever, "are hereby confirmed, sel- 
tled and adjusted, and the said above-mentioned ordinances and con- 
veyances are made valid, binding. ratifîed and confirmed." This de- 
fines the scope of the ordinance of 1853, and déclares that thereby the 
said water front was again granted, sold, and conveyed, tlius recogniz- 
ing the intention of that ordinance to be merely to grant again and 
confirm rights already granted. If we are right in this construction 
of the ordinances, as vivified by the compromise ordinance of 1868, 
the wharfing privilège granted to Carpentier in 1852 is not now vested 
in the appellee, but it lias long since expired, and bas revertcd to the 
city of Oakland, as the successor of the original town of Oakland. 

The appellee contends that, at and before the commencement of the 
suit, it was in the actual, open, notorious. adverse, and exclusive pos- 
session of the strip of land which is hère in controversy. It claims that 
it had such possession under two conveyances ; the first a deed of date 
October 31, 1892, which conveys the tract designated as "S. P. C. Co. 
No. 1" on the map which is found in the opinion of the court below, 
and which is hère adopted. 

The description in that deed is of a tract bounded on the north- 
west by a diagonal line running from the corner marked "3," south 
60° 08' west to the middle of ship channel ; thence easterly along the 
middle line of ship channel to its intersection with the westernniost 
boundary line (produced southerly) of the 59-acre tract conveyed to 
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the Central Pacific Railroad Company by the Oakiand Water Front 
Company by deed dated Zvlay ;>, 1878. This description locates the 
south line of the tract on a line running east and west midway between 
the north training wall and the south training wall. The second deed 
is of date January 8, 1903. It conveys ail of the real property owiied 
by the Oakiand Water Front Company within the boundaries of a tract 
bounded on the north by the ol9-acre tract, which had theretofore 
been conveyed to the Central Pacific Railroad Company, marked on the 
map "Oakiand Mole and Long Wharf Tract," on the east and south by 
the Peralta grant land and by the diagonal line mentioned as the north- 
west boundary of the tract marked "S. P. C. Co. No. 1," on the south 
by the north training wall of the San Antonio estuary, and on the west 
by ship's channel of the bay of San Francisco. 

It is évident that this latter deed could give no color of title to any 
land westward or southward of the line of the land actually owned by 
the Oakiand Water Front Company. While the appellee does not 
contend that it was in the actual physical occupancy of thèse lands, it 
urges that the lands so describsd in thèse conveyances were inclosed, 
and that thereby the appellee had possession of the tract in dispute at 
the time when the appellant committed the acts which are complained of 
in the bill. The contention is that the land was inclosed on the south 
by the north training wall, on the north by the Oakiand Mole, on the 
east by the upland and the Peralta Street Slip, both of which were held 
and occupied by the appellee, and on the west by the waters of the bay. 
Was this an inclosure, within the meaning of section 323 of the Code 
of Civil Procédure of California, which déclares that land shall be 
deemed to be possessed and occupied "where it has been protected by 
a substantial inclosure"? It is not disputed that there was no fence 
or wall or any mark of an inclosure along the diagonal line between 
thèse twD tracts, but deeming, as we may, the two tracts one when deal- 
ing with the question of their inclosure, was the whole tract within or 
protected by a substantial inclosure? 

We find no ground for holding that the Oakiand Mole is an inclos- 
ing wall or structure. It would convey no such idea to an observer. 
It is a structure extending a long distance into the bay made solely for 
the transit of trains to and from ferry boats at deep water. The north 
training wall of the San Antonio estuary was made, not by the ap- 
pellee or its predecessors in interest, but by the United States govern- 
ment for the purpose of improving navigation in the estuary. It was 
ïiot intended as an inclosing wall, and there is nothing to show that 
it was ever used or claimed as such. Hère, then, was a tract 2,000 
feet in width, lying between thèse two structures, which projected 
out into the bay. There was nothing visible to indicate an inclosure 
on either the east or the west end, save the open waters of the bay, 
on the west, and the appellee's railroad tracks, on the east. It is not 
to be denied that, if there had been a fence or inclosing wall on three 
sides of the tract, the water of the bay would serve therewith to con- 
stitute an inclosure. The possession of the appellee of the upland for 
its tracks and trains, and its possession of the Peralta Street Slip, sug- 
wested no occupation of the government's north training wall or adop- 
tion of the same as an inclosing structure. 
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The appellee relies on Conroy v. Duane, 45 Cal. 597. In that case 
the plaintiff's grantor had built a fence entirely around the premises 
claimed, the east side of which was located in the mud flats of the bay. 
The fence on that side was destroyed by a gale. The plaintiff had pre- 
pared to rebuild it, and for that purpose had deposited there a load of 
lumber. Speaking of the original fence, the court said : 

"It appears to liave been a substantial fpiice, suflicient to turn cattle, and 
inclosed the whole block. * * * Wlietlier his actual posKession continued 
atter the easterly Une of fence was desti'oyed may possibly dépend upon the 
fact whether there was a natural barrier ou that side which supplied the 
place of a fence, and rendered one unnecessary." 

The court then referred to the fact that the land was a sait marsh 
covered at high tide with water to a depth of two feet, inclosed on 
three sides by a substantial fence, and on the fourth side by the bay 
or mud flat, over which cattle could not cross, and reached the conclu- 
sion that there could be no doubt that it was a substantial inclosure 
sufficient to establish actual possession of the premises. 

The distinction between that case and the présent case scarcely needs 
to be pointed out. Hère was a large tract fronting on the bay, north 
of which was a structure not a fence, not made or used for an inclosure, 
on the south a similar structure made by the government for the im- 
provement or navigation, on the east a line of railroad tracks showing 
actual occupation of the ground on which they were placed, but sug- 
gesting no occupation to the west thereof, and on the west the open 
waters of the bay. We hold that this was not an inclosure, within 
either the meaning of the Code of Civil Procédure of California or 
the gênerai law, which would be applicable in the absence of a statute. 
There being no inclosure and no physical occupation of the premises, 
it must be held that the appellee was not in the possession. 

But it is argued that the occupancy of the appellant is a scrambling 
possession, stistained by force and arms, and that it is not such a pos- 
session as to give it any rights. The appellee, in its bill, allèges that 
the appellant and the American Dredging Company hâve constructed 
a bulkhead, commencing at or near the west end of the north train- 
ing wall, and running thence perpendicularly thereto northerly about 
1,000 feet, and thence at right angles easterly toward the shore, par- 
allel to the said training wall about 3,000 feet, and that, at the time of 
the filing of the bill, said northerly construction parallel to the said 
north training wall was completed as a bulkhead for about 500 feet 
with piling driven for 2,500 feet or more additional still to the easterly, 
and crossing the United States bulkhead line, and that this was donc 
to gain an actual possession and occupation upon the permanently 
submerged lands in the bay within said strip of 1,000 feet, the same to- 
be used for gênerai railway purposes ; that, through the inducement 
of the appellant, there has been dredged and thrown upon the sub- 
merged lands within the inclosure so formed large quantifies of earth 
and sand; that the appellant and said dredging company hâve been 
filling and are now filling the same with sand and débris and laying 
railway tracks thereon, and are now constructing, partly upon the 
appellee's lands and partly upon the lands to the west thereof, a rail- 
road track ; and that the appellant is maintaining upon the land armed 
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bodies of men in large numbers who patrol said track. It is not alleged 
that the original entry by the appellent was with force or violence, 
or that the appellee, or any one holding under it, was ousted from the 
actual possession of the premises in controversy. Under this state 
of facts, it becomes nnnecessary to enter into a discussion of the nature 
or extent of the appellant's rights. The question hère is one of the 
nature of the appellee's rights, since it niust prevail, if at ail, on the 
strength of its own title. 

vSection 1006 of the Civil Code of California provides: 

"Oceuiiancy for any pei'iod coiifers title sufflcieiit agaiiist ail except the 
stato aud tliose who hâve title by prescription, accession, transfor, will or 
succession." 

The charter of the city of Oakland, adopted in 1889, imposes upon 
the city the duty to "grant to any railroad company or corporation 
applying therefor a franchise to lay and maintain tracks along any line 
selected by the applicant," and it contains a similar provision in regard 
to the duty of granting privilèges under certain restrictions, for the 
construction of wharves, docks, slips, landing places, ferries, ware- 
houses, and other property devoted to public use. 

The appellee contends that by accretion the line of low tide, as it 
existed in 1853, bas since that date been extended to the south 
and west so far as to include, at the présent time, ail of the land in 
controversy lying east of the United States bulkhead line, and that 
the land so added by accretion bas become the property of the appellee, 
even if the limit of its land was originally the low-tide line. The 
évidence shows that the low-tide line of 1853 remained substantially 
unchanged until the year 1882, and that about that time changes in its 
position took place as the resuit of the deposit of material taken out 
of the channel on the south side of the north jetty constructed by the 
authority of the United States, and deposited on the north side thereof 
in the vicinity of the slioal which lay off the mouth of San Antonio 
estuary, also from material dredged by the Central Pacific Company, 
the predecessors of the appellee, in making a ship channel on the south 
side of the Oakland Mole, a large portion of which was carried in 
scows and deposited in the vicinity of the United States bulkhead 
line south and west of Gibbon's Point. In addition to this a large 
amount of dredging was donc by private parties and under municipal 
authority in and about Oakland Harbor, the product of which was 
deposited in the space between the Oakland Mole and the north jetty. 
From thèse combined causes, and perhaps others, the waters of the 
bay along the shore hâve been fiUed, until, at the time of the com- 
mencement of the présent suit, the line of low tide was as far west as 
the United States bulkhead line. 

"Accretion," generally speaking, is the product of graduai and 
imperceptible deposit on the shore, of earth, sand, or sédiment, brought 
by contiguous waters, whether resulting from natural or artificial 
causes, or both combined. County of St. Clair v. Lovingston, 23 
Wall. 46, 23 L. Ed. 59. In that case it was said : 

"In the liglit of the authorities, 'alluvion' may be defined as an addition 
to riparian land gradually aud imperceptibly made by the water to which 
the land is contiguous." 
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The right of the riparian proprietor, which in that case was upheld, 
was later dcfined, in Shively v. Bowlby, 152 U. S. 36, 14 Sup. Ct. 518, 
38 L. Ed. 331, to be "the right to alluvion or increase of the upland 
by graduai and imperceptible degrees." 

Was the appellee a riparian proprietor, and did it become the owner 
by accretion. of the land lying between the limit of its original grant 
and the présent line of low tide.' 

The appellant contends. on the authonty of Dana v. Jackson Street 
Wharf Co., 31 Cal. 118, 89 Am. Dec. 164, and Weber v. Harbor Com- 
missioners, 18 Wall. 57, 21 L. Ed. 798, that the holder of a vvater lot 
on the bay front of San Francisco Ba}^ is not a riparian proprietor. It 
may be doubted whether the doctrine of those décisions is applicable 
to the présent case, for the land of the appellee herein included nothing 
under the waters of the bay. The appellant contends, also, that from 
the évidence in the record it appears that the added land was made by 
dredging, and that the deposit of material is therefore not in any proper 
sensé accretion, for the reason that, while the ebb and flow of the tide 
may hâve caused its even distribution, the material so deposited was 
not carried upon the premises by the water, citing the rule that the 
doctrine of accretion does not apply to land reclaimed by human 
agencies. In re Driveway in City of New York. 93 N. Y. Supp. 
1107; Sage v. Mayor, 154 N. Y. 61-83, 47 N. E. 1096, 38 L. R. A. 
606, 61 Am. St. Rep. 592. The appellee, on the other hand, claims to 
find in the évidence sufficient proof to sustain the theory that the 
north jetty wall, and the material deposited thereat, formed with the 
Oakland Mole and the shore an impounding basin, into which material 
brought into the bay by the Sacramento river was carried and there 
dejected, thereby producing the greater portion of the deposit. The 
court below, having placed the boundary line of the granted land as far 
westward as the United States bulkhead line, found it unnecessary to 
discuss the question of accretion, and made no finding thereon. 

We need not enter into a discussion of the conflicting testimony on 
this point, for in our opinion the material so deposited in front of the 
appellee's land, from whatever source it came, is not alluvion, within 
the law of the state of California. The Civil Code of California, adopt- 
ed in 1873, under the caption of "Accession to Real Property," defines, 
in section 1014, the right to alluvion, as follows: 

"Where from nntural causes land forms by imperceptible degrees upon the 
bank of a river or stream, navigable or not navigable, either by accumulation 
of material or by the recession of the stream, such land belongs to the owner 
of the bank, subject to any existing right of way over the bank." 

Section 4 of the Civil Code provides : "The Code establishes the law 
of this State respecting the subjects to which it relates." And it fur- 
ther provides that the rule of the common law, that statutes in déro- 
gation thereof are to be strictly construed, bas no application to the 
Code. Section 1014 covers, therefore, the whole subject of the right 
to alluvion, and confines it to that which results from natural causes, 
and to that which is formed on the banks of rivers or streams. 

In Eouisiana a similar statute, giving the right to accretions only 
to riparian owners of land "situate on the shore of a river or other 
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stream," was held not to recognize any property right in such accre- 
tion when formed on lakes, bays, arms of the sea, or other large bodies 
of water, and it was held that the modes of acquisition of property 
were limited to those se expressly prescribed, and could not be ex- 
tended by implication. Zeller v. Yacht Club, 34 La. Ann. 837. The 
appellee argues that there is a material difiference between the language 
of the Louisiana statute and that of California, that the former is 
more restrictive, and that the use of the word "other" therein, in 
connection with the word "river," suggests that the whole statute must 
refer to running water. We find no ground for this distinction. In 
the California statute it is évident that the word "stream" is used in 
the same sensé as river, and as a more comprehensive term. The 
primary meaning of stream is "a course of running wàter, a river, 
rivulet or brook." Century Dictionary. "A stream is a river, a brook 
or rivulet, anything in fact that is liquid and flows in a line or course." 
French v. Carhart, 1 N. Y. 107. "Stream implies a continuons cur- 
rent in one direction." Murdock v. Stickney, 8 Cush. (Mass.) 118. 
The appellee cited Fillmore v. Jennings, 78 Cal. 634, 21 Pac. 536, in 
which it was said: "The case falls exactly within the terms of sec- 
tion 1014 of the Civil Code, which is merely declaratory of the law 
as it has always existed." And it contends that thereby the court held 
section 1014 to be declaratory of the whole of the common law on the 
subject of accretion. But the décision was made with référence to 
accretion on the bank of a river. It is true, as said by the court, that 
the section is but declaratory of the law of accretion on the banks of 
rivera. The court did not say, nor is it implied in what was said, that 
the section is declaratory of the law of accretion on waters other than 
those particularly mentioned therein. 

In addition to the statute so enacted in 1873, as bearing upon this 
question, is thei' constitutional provision found in the Constitution 
adopted in 1879, in which it is provided, in article 15, § 3, as foUows : 

"Ali tide lands within two miles of any incorporated city or town in tliis 
State, and fronting on the waters of any harbor, estuary, bay or inlet used for 
the purposes of navigation, shall be withheld from grant or sale to private 
persons, partnersMps or corporations." 

By the act of the Législature of March 8, 1901, section 1014 of 
the Civil Code was amended by inserting therein after the word 
"stream" the words "or other water" (St. 1901, p. 395, c. 157); but, 
in Lewis v. Dunne, 134 Cal. 291, 66 Pac. 478, 55 L. R. A. 833, 86 Am. 
St. Rep. 257, the act was held to hâve been unconstitutionally adopted. 

But it is said that the predecessors in interest of the appellee had a 
vested right to future alluvion, acquired before the adoption of the 
provision of the Civil Code above quoted and before the adoption 
of the présent Constitution, a right to ail alluvion that might be 
deposited upon its shore land in ail time to come, and that this right 
is sustained by the dictum of the court in County of St. Clair v. Lov- 
ingston, 23 Wall. 46, 23 L. Ed. 59. In the course of the opinion in 
that case, it was said: "The riparian right to future alluvion is a 
vested right. Is is an inhérent essential attribute of the original prop- 
erty." The controversy in that case did not even remotely relate to the 
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right to future alluvion, but related only to alluvion then existing. We 
cannot think that the court meant to announce the doctrine that the 
right to alluvion beeomes a vested right before such alluvion actually 
exists. The language so used was quoted from the language, also obit- 
er, of Bullard, J., in Municipality No. 2 v. Orléans Cotton Press, 18 
La. 123, 36 Am. Dec. 634, in which it was said, in substance, that, if the 
Législature had attempted to déclare that thereaf ter owners of tracts 
of land fronting on a river should no longer be entitled to any alluvion 
which might be formed, such act would be held unconstitutional, on 
the ground that the right to future alluvion is vested. 

In Pearsall v. Great Northern Ry. Co., 161 U. S. 646-673, 16 Sup. 
Ct. 705, 40 L. Ed. 838, the court quoted with approval from Cooley's 
Principles of Constitutional Law, 333, as foUows: 

"Rights are vested, in contradistinction to being expectant or contingent. 
Ttiey are vested when tlie righit to enjoyinent, présent or prospective, bas be- 
come the property of some particular person or persons as a présent inter- 
est. Tliey are expectant when they dépend upon the continued existence oï 
the présent condition of things iintil the happening of some future event. 
They are contingent, when they are only to corne into existence on an event or 
condition whicli may not happen or be performed until some other event may 
prevent their vesting." 

Within that définition of vested rights, there can be no question, 
we think, that the right to future possible accretion could be divested 
by législative action. To say that one who acquires from the state 
title to tide lands acquires therewith a vested right to ail possible 
future accretion is to impose a restriction on the power of the state 
to occupy or improve for the public benefit the adjacent submerged 
lands. Said the Suprême Court of Washington, in Eisenbach v. Hat- 
field, 2 Wash. 336-250, 26 Pac. 539, 12 L. R. A. 632 : 

"But appellee claims that he bas a vested right to future accretion to his 
land, and cites as authority to sustain liis position the case of County of St. 
Clair V. Lovingston, 23 Wall. 46, 23 L. Ed. 59. And the court in that case does 
say that the riparian right of future accretions is a vested right. But we are 
unable to see bow one can hâve a présent vested right to that which does not 
exist, and which may never hâve an existence. It seems to us that the more 
reasonable doctrine is announced in the case of Taylor v. Underhill, 40 Cal. 
471, in which case the court says: 'ïhe plaintiff, as a riparian owner, bas 
also a right to accretions to bis land, and it is said the claini of défendant 
will be a cloud upon his title to such accretion. But, as yet, there is no 
such property, and there may never be. He cannot .Islt the court to inter- 
fère in advance, and prevent a cloud being cast upon his title to that whicli 
may never hâve an existence.' " 

The Suprême Court of lowa, by its décision in Chicago, Burlington 
& Quincy Ry. Co. v. Porter Bros. & Hackworth, 72 lowa, 426, 34 
N. W. 286, in efïect denied that the right to future accretion is a vested 
right. In that case the railroad company, under a statute of the state 
authorizing it to occupy without payment of damages any of the 
state lands, had constructed its railroad along the Mississippi river 
below the ordinary high-water mark. The défendants were owners 
of the land bounded by the river. The court said: 

"The lawful appropriation of the land by the Rock Island Railroad Company 
eut off accretions to defendant's land and established a line beyond which no 
right of accretion can be acquired." 
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In Sage v. Mayor, 154 N. Y. 61, 47 N. E. 1096, 38 L. R. A. G06, 
61 Am. St. Rep. 592, it was held that, in every grant of lands bounded 
by navigable waters made by the government or by the state as trustée 
for the public, there is reserved by implication the right to improve 
the water front in aid of navigation for the public benefit without 
compensation to the riparian proprietor, and the décision in Shively 
V. Bowlby, 152 U. S. 1, 14 Sup. Ct. 548, 38 L. Ed. 331, sustains the 
power of a state to eut off, without compensation, the right of a riparian 
proprietor to future accretion. We know of no décision in which this 
doctrine has been questioned. If it is within the povi'er of the state 
to thus appropriate and improve tide land or submerged land in front 
of a riparian proprietor, and thus deprive him of the right to future 
accretion, what tenable ground is there for saying that the state may 
not by a statute accomplish the same resuit, and for holding that 
the state of California by its statute of 1872 could not lawfully make 
provision, as it did, that the limits of lands owned by riparian pro- 
prietors of bays and arms of the sea could not be extended over the 
lands then held by the state in trust for the public by virtue of any 
accretion that might thereafter be deposited thereon? 

We are of the opinion, moreover, that the grant made by the state 
to the town of Oakland in 1853 was intended to hâve fixed and per- 
manent boundaries. The question whether a boimdary of granted 
lands is to be fixed or shifting is often one of intention, to be ascer- 
tained by référence to the nature and purpose of the grant and the 
attendant circumstances. Scratton v. Brown. 4 Barn. & Cress. 485. 
In Trustées of East Hampton v. Kirk, 84 N. Y. 215, 38 Am. Rep. 
505, it was said: 

"There miiy be a movnblc freehold, as wlien the erown grants to a subject 
the soil betweeii high and low water mark. In that case the grant wouki be 
construed accordmg to the presnmed Intention to convey the shore whcrever 
from tiine to time it might be, and the same construction has been put upon 
a grant by a subject to whom the title to tlie shore was vested." 

The policy of the Législature of the state of California with réf- 
érence to proprietory rights in the tide lands and flats on the bay of 
San Erancisco had been indicated by its act of the year 1851, known 
as the "Beach and Water Lots Act," enacted for the purpose of estab- 
lishing a water front for San Francisco, and adopting a Une which 
defined the limit to which streets might be extended and lots and 
blocks laid out and sold. The title of the act in which the land was 
granted by the state to the town of Oakland is "An act to incorporate 
the town of Oakland and to provide for the construction of wharves 
thereat." In this expressed purpose, we may find évidence of the 
intention of the Législature to fix a definite water front line. Said Chief 
Justice Beatty, in the Oakland Water Front Case : 

"One of the most important ends contemphited in the création of the corpo- 
ration was the improvement of commercial facilities by the érection of conven- 
ient wharves aloug the water front. * * * what had been done in San 
Francisco was, indeed, an exaniple and a guide to Oaldand in disposing of her 
water front, and I do not doubt that it was the contemplation of the Législa- 
ture that substantially the same course should be pursued." 

The state at the time of making the grant held the title to ail the 
lands lying below the line of low tide. 
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The Suprême Court, in Gunter v. Geary, 1 Cal. 463, said: "Below 
low tide is a public highway common to ail citizens." In Jones v. 
Soulard, 24 How. 41, 16 L. Ed. 604, the question arose as to the 
right of the city of St. Louis to accretion in the Mississippi river. 
The court, while sustaining that right, based it expressly upon its 
construction of the boundary line of the city, which it held was the 
niiddle thread of the Mississippi river, and hcld that up to that line 
the city was the owner of land created by accretion. In Indiana v. 
Kentucky, 136 U. S. 479, 10 Sup. Ct. 1051, 34 L. Ed. 329, it was 
held that the dominion and jurisdiction of a state bounded by a river 
continue as they existed at the tinie when it was admitted into the 
Union, unaffected by the action of the forces of nature upon the course 
of the river. The court said : 

"If, when Kentucky becaiiie a state on the Ist of June, 1792, the waters of 
the Ohio river ran between that tract, known as 'Greeti River Island,' and the 
main body of the state of Indiana, her ri.i;!it to it follows from thè faet that 
her jurisdiction extended at that tiuio to low-water marli on the northwest 
side of the river. She suceeeded to the ancient right and possession of Vir- 
ginia, and they could not be affected by any subséquent change of the Ohio 
river, or by the fact that the channel in which tliat river once ran is uow filled 
up from a variety of causes, natin-al and artificial, so that parties can pass on 
dry land from the tract in controversy to tlie state of Indiana. Its waters 
might so départ from its ancient channel as to leave on the opposite side of 
the river entire counties of Kentucky, and the princi])le upon which Ler juris- 
diction would tlien be determiued is precisely that which must control In this 
case. Missouri v. Kentucky, n Wall. ,"9."), 401. 20 L. Ed. tlO. lier dominion 
and .iurisdiotion continue as they e.xisted at the time she was «admitted Into 
the Union, unaffected by the action of the forces of nature upon the course of 
the river." 

In Shively v. Bowlby, a case in which a donation land claimant 
had, while Oregon was still a territory, obtained title to land fronting 
on the Columbia river the court expressly recognized that it was 
within the power of Congress, if it had chosen to do so, to grant to 
such settler land below high-water mark, but found reason for holding 
that it was not the intention of Congress to grant such right, in the 
gênerai policy of the government to hold tide lands in trust for the 
future state. 

Applicable to this question are the remarks of Mr. Justice Field, 
in Weber v. Harbor Commissioners : 

"Upon the admission of California into the Union upon equal footing with 
the original states, absolute property in and dominion and sovereignty over ail 
soils under the tide waters within her limits passed to the state witli the con- 
séquent right to dispose of the title to any part of said soils in such manner as 
she might deem proper, subjeet only to the paramomit right of navigation over 
the waters. » * * The érection of his wharf, the obstruction to tlie use of 
which is the cause of the présent suit, was therofore not only an interférence 
with the rightful control of the city over the spaee occnpied by it, but was an 
eucroaehment upon the soil of the state, which she could remove at pleasure." 

It would be subversive of the policy of the state, and the purpose 
for which its title in lands below low tide is vested, to hold that the 
corporate lines of the town of Oakland, a political subdivision of the 
state, and the grant of lands expressly declared to be within those 
limits, are not permanent, but shifting, boundaries incapable of definite 
ascertainment at any time. "Because," says Dillon, "the local juris- 
151 F.— 26 
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diction of the incorporated place is in most cases confined to the limits 
of the incorporation, it is necessary that thèse limits be definitely fixed." 
1 Dillon on Municipal Corporations, 183. 

Upon the issues and the évidence, and the law applicable thereto, it 
is our judgment that the court below was in error in ordering the in- 
junction pendente lite in favor of the appellee. 

The decree is reversed, and the cause is remanded for further pro- 
ceedings not inconsistent vvith the foregoing opinion. 



NATIONAL EXCHANGE BANK OF PROVIDENCE v. UNITED STATES. 

(Circuit Court of Appeals, l'irst Circuit. January 2, 1907.) 

No. 617. 

1. BiLLS AND Notes— Payment on Forged Indoksement— Recovery of Pat- 

ilENT. 

The orOinary rule is that, to eutitle one who througli mistal^e has paid 
eut money on a forged indorsement of a checii or otlier conmiercial jjaper 
to recover tlie same baclî, notice of the forgery must be given to the party 
receiving such payment within a reasonable time after Its diseovery. 

[Ed. Note. — -ITor cases in point, see Cent. Dig. vol. 7, Bills and Notes, §§ 
1272, 1273. J 

2. United States— Action to Recover Money Paid by Mistake — Lâches. 

Pension checlvs, or warrants, issued by a pension agent of tlie United 
States on an Assistant Treasurer, are connnercial paper, and the right 
of the United States to recover from one to whom such a checlv was 
paid on a forged indorsement of the name of the payée is governed by 
the ordinary rules applicable to such paper. 

Aldrich, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the District of 

Massachusetts. 

Charles K. Cobb and Théodore F. Green, for plaintiff in error. 
William H. Garland, Asst. U. S. Atty. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is an action at law, brought in the 
Circuit Court by the United States against the National Éxchange 
Bank of Providence, in which a jury was waived in accordance with 
the statute, and the case was tried by the presiding judge on an agreed 
statement. The judgment was for the United States, and the de- 
fendant belaw sued eut this writ of error. The principal facts are 
correctly stated ki the opinion of the learned judge of the Circuit 
Court as follows : 

"This was a suit at law to recover back money paid by the plaintlffs to the 
défendant upon pension ohecks bearing forged indorsements. By the agreed 
statement of facts it appears that the checUs were issued quarterly by the 
United States Pension Agent, at Boston, between 1884 and 1897. Some of the 
persons to whose order the che<*s were drawn were then dead. Others were 
remarried widows, not entitled to a pension. On June 18, 1897, the spécial 
examiner of the Pension Bureau reported to the Bureau that the Indorsements 
of some of the cheeks In suit were probably forged by Munson. On December 
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18, 1897, notice of thèse forgeries was given to the défendant by the United 
States Attorney, at Providence, and tlie défendant was informed that at a 
proper time réclamation would be made upon it. At varions dates between Feb- 
ruary 19 and May 28, 1898, the iudorsements upon the other clieclcs were dis- 
covered to be forgeries. On July 22d, tlie United States Attorney made demand 
upon the défendants. The writ was dated August 27, 1901." 

The précise form of only one of the so-called checks is shown by 
the record, as follows : 

United States Pension Asoncy, Xo. 297073. 

Boston, Mass., Mcli 5 1892 
Assistant Treasurer of the United States 
Boston, Mass. 
Pay to the order of Mahala B. Jaques 9492 B81 

Thirty-six loo Dollars. $'iO 

30 Interior 

W. II. OSBORXE. 



Paid Mar. 12, 1892 

AssT. TsEAS., Boston. 
Iudorsements : 



U. (S'. Pension Agent. 



MAIIALA B. .JAQUES, 

Payée. 
M. M. AXGELL. 



Pay Nat. Bank of the Republic, Boston or order, for collection, for account 
of First National Banlv, Providence, K. I. 

C. E. I.APHAM, 

Casliie); 
Indorsement Guaranteed. 

Nat'l Bank of the Republic, Boston. 

This is, however, understood to be a sample of the remaininsT checks. 
As they were drawn by the pension agent on the Assistant Treasurer 
of the United States, the question naturally arises whether, after ail, 
they were anything more than officiai v^'arrants, a question which we 
will turn to later. It will be observed, however, that no indorsement 
by the Exchange Bank appears on the sample shown in the record, and 
whatever indorsement there is, is simply "for collection." 

The only question before us was also correctly put by the learned 
judge of the Circuit Court, as follows : 

"This, therefore, is the question presented for décision : If A. by honest 
mistake pays money to B. upon a check bearing a forged indorsement, and then 
A. unnecGssarily and unreasonably delays to notify B. of the discovery of the 
forgery, can lie recover back the money paid from B. in tiie absence of évi- 
dence that the delay bas worked damage to B.?" 

The learned judge said: 

"Upon the whole, the authorities answer this question in the affinnative." 

He added as follows : 

"Xe,iîligenc6 without resulting damage does not create an estoppel. In the 
case at bar, damage was alleged, but the agreed facts contain no évidence to 
support the allégation." 

It is to be noted that this case does not involve the rule which arises 
out of payments by a bank of checks drawn upon itself, bearing an 
apparent, but forged, signature of one of its customers. It relates 
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only to the demand for the repayment of money paid on account of 
forged or false indorsements of signatvires of individuals whose signa- 
tures the United States were not bound to know, as a bank is bound 
to know those of its customers. It is also to be noted that there is no 
suggestion made before us that either the bank in question hère or the 
United States bave been guilty of négligence, except in the particular 
to which our attention lias been brought, namcly, an unreasonable de- 
lay on the part of the United States in giving notice of tlie discovery of 
the false signatures or forgeries. 

Mr. Justice Story, in 1835, in bis opinion in United States Bank 
V. Bank of Georgia, 10 Wheat. 333, closing at pages 343 and 344, 6 
L,. Ed. 334, a discussion of the relations between a bank and an in- 
dîvidual froni whom the bank may hâve received forged circulating 
bills, apparently its own, and other bills or notes bearing forged signa- 
tures, and explaining that, under some circumstances, there is nothing 
unconscientious in retaining the sums received from the bank "which 
its acts hâve deliberately assumed to be genuine," ends as f ollovvs : 

"If this doetrme be applicable to ordinary cases, It must apply with greater 
streugth to cases whore tlie forgery bas not been detccted uiitil after a con- 
sidérable lapse of time. The holder, under sucb circumstances, may not be 
able to ascertain from whom he received them, or the situation of the other 
parties may be essentially changed. Proof ot actual damage may not always 
be within bis reach ; and therefore, to confine the remedy to cases of that 
sort, would fall far short of the actual grievance. The law will, therefore, pré- 
sume a damage, actual or potential, sufflcient to repel any claim against the 
holder. EA^en in relation to forged bills of third jjersons, received in payment 
of a debt, there bas been a qualification ingrafted ou the gênerai doctrine that 
the notice and retum must be within a reasonable time; and any neglect will 
absolve the payer from responsibility." 

The concluding rule thus stated by Mr. Justice Story with regard 
to commercial bills became thoroughly settled as a principle of law in 
the United States ; it being distingtiished from the severer rule which 
existed in England. It reaches a'I classes of commercial paper, and 
never has been questioned by any authority in a positive way. In Bank 
of Commerce v. Union Bank, 3 N. Y. 230, 237, decided in 1850, the 
opinion rendered in behalf of the court by Judge Ruggles, relating to 
the précise question we hâve hère, closes as follows : 

"In cases where no négligence is imputable to the drawce in failing to de- 
tect the forgery, the want of notice within a reasonable time is excused, pro- 
vided notice of the forgery Is giveu as soon as it is discovered." 

United States v. Central Bank (D. C.) 6 Fed. 134, 135, decided in 
1881, was supported by the concurring opinions of Judge But'er, 
district judge for the Eastern district of Pennsylvania, Judge Cad- 
walader, also a district judge of the same district, and Judge McKen- 
nan, a circuit judge, ail of them of acknowdedged expérience and 
ability. The case involved some very peculiar facts, so that the ruling 
was broader than anything that we are consideting hère. Neverthe- 
less, the opinion referred to Cooke v. United States, 91 U. S. 389, 
23 ly. Ed. 337, in such a way as to adopt the récognition of the peculiar 
rules relative to commercial paper stated at pages 396 and 397 of 
91 U. S. 23 L. Ed. 237; and, what is important hère, it made no ex- 
ception growing out of any question whether damage ensued from 
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any delay in giving notice of the forgeries. Tiiere was an opinion in 
the same volume by District Judge Choate, of the Soutliern district of 
New York, in United States v. National Park Bank (D. C.) 6 Fed. 
852, 854, which sustains the position of the United States taken 
before us ; but it was rested on décisions none of which seem in point. 
Certainly, in almost every case cited by him, if not in every one, the 
court, or the reporter, was particular to state that notice was given 
iramediately on the discovery of the forgery. A'Iany rclated to the ordi- 
nary ruie about money paid under mistake, while the rule with référ- 
ence to money paid out on commercial paper, like ail other rules 
concerning recourse to parties indorsing such paper, has long been re- 
garded in both the United States and England as peculiar, aithough, 
to a certain extent, dcalt with, as we hâve said, more sharply in Eng- 
land than with us. 

In United States v. Clinton Bank (D. C.) 28 Fed. 357, decided in 
1886 by Mr. Justice Brewer, then a circuit judge, with regard to the 
rule which we maintain, the learned judge said that it seemed "to be 
sustained by the common voice of the authorities." Also, we refer 
to the notes made by Mr. Justice Holmes to Kent's Commentaries 
(ISth Ed. 1873) vol. 3, *85, where it.is stated that recovery may 
be had by the holder, "provided he has given notice of the forgery 
as soon as discovered." The same note makes comparison with the 
more précise rule in England. Note b to page *86, which we under- 
stand to be the personal note of Chancelier Kent, recognizes, with 
référence to negotiable paper, the same condition, namely, that "there 
be no unreasonable delay after the discovery of the forgery." This 
is stated unqualifiedlv. So the note of the distinguished author J. 
C. Perkins to Chitty on Contracts (llth Am. Ed.; 1874) vol. 2, 
931, says as follows : 

"But the one who has receivert suoh counterfeit bills or notes in payaient 
of his debt must return, or offer to return, them in a r«asonable time, or he 
will forfeit his rights to recover the amoxmt of them from the payer." 

It is true that, in some of the décisions, the observations pertinent 
to this case were not strictly necessary, and were in a sensé dicta. 
Nevertheless, what we hâve cited were the unqualifîed expressions of 
learned and experienced judges and authors who were not using them 
theoretically, but historically. None of them made any exception of 
the kind claimed by the United States in the case at bar, namely, that 
the defending bank, in order to meet the demand of the United States, 
is bound to establish that it suffered détriment by the delay. 

On the other hand, none of the authorities cited in behalf of the 
United States sustains them. Daniel on Negotiable Instruments (5th 
Ed.) §§ 1371, 1372, on which they especially rely, confirms the rule 
as claimed by us. At section 1371 the author says : 

"It is undoubtedly necessary tliat the maker, aceeptor, or other party, who 
demands restitution of money, paid under a ^rged indorsement, or under a 
forged signature of the drawer of a bill, should malie the demand without 
unreasonable delay." 

This is the rule. At section 1372 Mr. Daniel merely adds, "But 
there is high authority for the more libéral, and, I think, more just 
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and wiser doctrine" ; that is, tlie same as that claimed by the United 
States. This, so far from denying the established rule, admits it, and. 
it only takes cognizance of some supposed expressions the other way. 
We hâve examined ail of Mr. Daniel's citations in support of this 
suggestion, and they fail therein. The first one is Parsons on Bills & 
Notes, vol. 2, 598. This is probably the édition of 1879, where nothing 
is stated positively. The learned author there uses the word "perhaps." 
Another référence is to Welch v. Goodwin, 123 Mass. 71, 78, 35 Am. 
Rep. 24. In that case it is stated at page 71 of 123 Mass. (25 Am. Rep. 
24) that notice vvas immediately given, and the opinion of the court, 
at page 78 of 123 Mass. (25 Am.' Rep. 24) expressly lays aside the ques- 
tion we hâve before us. In two of the New York cases referred to, 
it was stated by the reporter that notice of the forgery after it was 
discovered was immédiate. In Third National Bank v. Allen, 59 Mo. 
310, and in Iron City Bank v. Fort Pitt Bank, 159 Pa. 46, 28 Atl. 
195, 23 L- R. A. 615, the question before us was in no way passed on,, 
nor was it in issue ; and the other cases were ordinary suits for the re- 
covery of money paid under mistake of fact. Among the cases not 
cited by Mr. Daniel, but cited to us at bar, are United States v. National' 
Bank of the Republic, 2 Mackey (D. C.) 289, and United States v. 
Onondaga Bank (D. C.) 39 Fed. 259. The first of the two cases 
passes with those we hâve already explained, because, at page 297 of 
3 Mackey, the opinion observes that the notice given "seems reasonably 
prompt, unless there are peculiar circumstances in the case that made 
it otherwise." In this case the défendant bank was notified within six 
days after the forgery of the indorsement in question was discovered. 
In the second case various authorities cited by us are referred to, 
but notice was given within three days after the forgery or fraud was 
discovered. Ail the court says on the point before us is that notice 
was given as we bave observed. 

There is an allusion to this topic in Zane on Banks & Banking (1900) 
271, which leaves it in precisely the same form as left by Daniel, 
giving the rule as we give it, with the additional statement as to cer- 
tain authorities precisely as stated by him. 

Some of the cases in discussing the matter dififer as to the equities 
under circumstances like those before us. Some hold that the loss 
should be allowed to remain where it fell. However this may be, 
any demand for prompt notice in cases of forgeries is wholesome. 
When discovered, forgeries should not be coddled, but should be 
made known, both to the public prosecutor and to those immediately 
concerned ; and any attempted test with référence to the question 
whether the party from whom recovery is sought bas sufïered by 
delay is wholly unsatisfactory, because the détermination whether 
one who bas suffered by a forgery may recoup himself is more a 
matter of chances, which cannot be estimated, than the resuit of 
logical investigation of particular facts. 

Consequently, if this were a case of commercial paper proper 
as known to the law of merchants, and between individuals, it is 
established that unreasonable delay in giving notice after the dis- 
covery of the forgeries would bave discharged the Exchange Bank, 
without regard, ordinarily, to any question whether it suflfered damage 
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thereby. This, of course, is an exceptional rule, applicable to dîs- 
tinctly commercial paper, because, with regard to liability for money 
paid on a signature supposed to be genuine, but forged, or paid 
under any other mistake, in ordinary transactions, it is admittedly 
necessary that damage should bave ensued by reason of any alleged 
négligence in giving notice of the facts. In conclusion as to this 
topic, the rule, as we understand it, is in entire harmony with the 
fundamental principles of that portion of the commercial law which re- 
lates to giving parties to commercial paper notices of defaults. They 
insist on promptness, but ordinarily require no proof pro or con on 
the question whether damage resulted from delays. 

In the Circuit Court, and also as the case was first argued before 
us, no claim was made that there is any distinction arising from the 
fact that what are in question hère are what might be called "treas- 
ury warrants," instead of "checks," or from the further fact that the 
party who relied on the forged or false indorsements was the United 
States. The case was submitted in ail respects as though the drafts 
were commercial paper, and the litigation between private individuals. 
In that view, the only noticeable point was that the exceptional rule 
in référence to commercial paper had been overlooked. At the con- 
clusion of the arguments we hesitated because we doubted whether, 
in any view, the United States could lose any rights by lâches, and, 
again, because the payments made to the Exchange Bank were on 
paper which might well be called treasury warrants. Therefore the 
case was reargued, but we received therefrom little light of value. 

The first doubt is met by Cooke v. United States, 91 Ù. S. 389, 23 
L. Ed. 237, where it seems to bave been settled that in the event officers 
of the United States are authorized by statute to issue what is in 
form commercial paper, and do issue it, the relations of the United 
States thereto are the same as those of individuals. The other doubt 
is not removed by Cooke v. United States, and it is the more serions 
one. The usual rule is that when an officer of a public corporation, 
be it state, county, or town, draws upon another officer of the same 
public corpora':ion for the purpose of discharging a public liability, 
whether the draft is by authorization of statute or by settled usage, 
it is ordinarily known as a "warrant," anu is not commercial paper 
in the sensé of the law merchant ; and no peculiar estoppel arises 
with référence to it. On the other hand, with mère warrants, the pecu- 
liar advantages of the usual recourse to indorsers which apply to 
commercial paper according to the law merchant ordinarily fail. Con- 
sequently the United States gain in certain respects by regarding 
drafts like this in question as commercial paper — that is, as checks — 
while the disadvantages arising therefrom are relatively small. For 
this reason, and for some other reasons, some of the s'tatutes, if not 
ail of them, especially section 4765 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 3285], describe the instruments in question hère as checks. 
It was apparently assumed by the Circuit Court, and it certainly was 
not contravened by the United States until we ordered this case re- 
argued, that the paper in suit is strictly commercial; and the same 
was assumed in cases which we bave cited in which the United States 
were concerned. We may refer especially to United States v. Central 
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National Bank and United States v. Clinton Bank aiready expla'ned, 
in which drafts of paymasters on Assistant Treasurers of the United 
States were in question. 

Under ail the circumstances, whatever might otherwise be our 
doubts, we think we are controUed by the décisions of the fédéral 
courts which we hâve cited. Thèse, although ail in the Circuit Courts, 
constitute such a weight of authority, uniform for so long a period, 
that we cannot disregard them. 

Inasmuch as the facts in this case hâve been agreed to by the parties, 
and a jury was waived, we are able to render a final judgment on the 
record before us. Pullman's Car Company v. Metropolitan Railvvay 
Company, 157 U. S. 94, 112, 15 Sup. Ct. 503, 39 L. Ed. (J32 ; Mever 
v. Richards, 163 U. S. 385, 415, 16 Sup. Ct. 1148, 41 L. Ed. 199. 
Saltonstall v. Birtwell, 150 U. S. 417, 419, 14 Sup. Ct. 169, 37 L. Ed. 
1128, is an exceptional case for the reasons stated in the opinion ren- 
dered by the Chief Justice. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded to that court, with directions to enter judgment for the de- 
fendant. 

ALDRICH, District Judge (dissenting). It is at least doub'ful wheth- 
er judgment ought to go against the governmcnt nnder the circumstan- 
ces of this case. The moment tlie United States had paid the Providence 
Bank money through mistake upon pension checks bearing forged in- 
dorsements, there was created in its behalf by o])eration of law the right 
to recover it back. The question is, therefore, whetlicr the United 
States has lost the right. The right might be lost, perhaps, umler an 
effective state of facts upon the ground eitber of estoppel, lâches, 
or négligence. The majority opinion proceeds upon the idea that 
the government cannot recover, because it failed upon discovery to 
give prompt notice of the forgeries and make demand for repayment. 
It seems to be conceded, and it is unquestionably true, that want of 
prompt notice in a case like this is not governed by the peremptnry 
and necessary dogmatic rules prevailing in commercial law in respect 
to bills and notes and other commercial paper circulating in trade. 
Neither is it a case in which the government has lost its ri^dit through 
estoppel, because it is not a case where it is shown that the bank was 
in any way damaged by thé delay on the part of the govemnierit in 
giving notice, and loss or damage is understnod to be a necPS5-Trv élé- 
ment of estoppel by conduct. If the government, therefore, has lost 
its right of recovery, a right which at one time existed. the loiss of 
the right came by reason of négligence or lâches resting in the failure 
to give notice. So it is not a case where diligence is an élément of 
the plaintiff's case in establishing bis right, because the right of 
recovery resulted by opération of law from the fact that the payments 
were made upon forged indorsements through mistake, and thus 
it follows, as it seems to me, that the négligence cornes into the case 
as an élément of the défense rather than as a necessary élément in 
the plaintiff's case. Delay being a matter of défense, it is difficult to 
see why it should operate to bar recovery, unless the party receiving 
the money on forged indorsements has been damaged by the delay 
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Again, this is not a situation in which prompt notice is required 
tinder commercial rules to charge an indorser, as such, upon an 
instrument. The précise questions are whether lâches or négligence 
are imputable to the government in a case like this, and, if so, whether 
a défense results upon such ground by opération of law in favor of 
a party who, through his own error or mistake, has coUected nioney 
from the government upon forged indorsements upon pension war- 
rants or checks, and who, without proof of change of position or of 
injury, relies solely upon failure of the government to give prompt 
notice of the discovery of forgery. 

I am aware that the doctrine of the old maxim, "Nullum tcmpus 
occurrit régi," as well as the ancient and somewhat broader doctrine 
that négligence is not imputable to a government, is somewhat relaxed. 
Still I am not willing to adopt the idea that the authoritative dé- 
cisions go beyond what is said in Cooke v. United States, 91 U. S. 
389, 398, 23 L. Ed. 237. In that case the court, after stating the gênerai 
rule that lâches is not imputable to the government in its character 
as sovereign, apparently so far limits the gênerai rule as to allow 
lâches and négligence to operate upon situations involving commercial 
transactions, and the exceptional rule in respect to commercial trans- 
actions was apparently adopted as subject to an important qualifica- 
tion ; that is to say, that lâches or négligence only operate against the 
government, provided a particular oflficial has been specially charged 
with the performance of a duty which he neglects with conséquent 
loss. That idea seems to hâve been carefully safeguarded as a qualifica- 
tion upon the limited rule in the following paragraph on page 398 of 
91' U. S. (23 L. Ed. 237): 

"Generally, in respect to ail the cominoroial business of the government, if 
an officer specially charged with the performance of any duty, and authorized 
to represent the government in that behalf, neglects that duty, aud loss en- 
sues, the government must bear the conséquences of his neglect. But this 
cannot happen until the officer specially charged with the duty, if there be 
one, has acted, or ought to hâve acted." 

Furthermore, I do not accept it as at ail clear that payments upon 
pension warrants or pension checks, if they are checks, which in a 
sensé relate to a government bounty or gratuity, thus presenting a 
situation sui generis, should be treated as things relating to a com- 
mercial transaction, in respect to which the government comes down 
from its position of sovereignty and enters the domain of commerce 
within the view of the expressions of the Suprême Court in Cooke v. 
United States. There are hundreds of thousands of pension warrants 
or checks spreading over the entire country, which, under existing 
conditions and for the convenience of pensioners, are cashed at local 
banks. There is at least some shadow of duty upon the local banks 
to know whether the pensioner is dead or alive, and whether the 
indorsements are genuine or forged. 

It must often happen, as is shown in this case, that payment through 
mistake is in one department of the government, and discovery of the 
forgery in another, and, so far as seen, it is not expressly made the 
spécial duty of a particular officiai to give notice. It is difficult, 
therefore, to see what particular officiais are remiss. Indeed, the 
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majority opinion, in the concluding paragraph upon the défense of 
négligence, looks upon the question as one whicli would involve doubt 
if not controlled by décisions in the fédéral courts. It does not seem 
to me that either the proposition that négligence applies as a gênerai 
,rule to government transactions of this character has been settled by 
controlling weight of authority, or that it ever has been distinctly de- 
cided by the United States courts in a case like this that the défense 
of mère government delay is an available one in the hands of a party 
who shows no loss. 

I will first call attention to the cases upon which the majority 
opinion seems to rely. The case United States Bank v. Bank of 
Georgia, 10 Wheat. 333, 6 L. Ed. 334, related to fraudulently altered 
bank notes circulating in affairs of commerce, and involved in a gênerai 
account between two banks, and therefore is not in point hère. 

The case of United States v. Central Bank (D. C.) 6 Fed. 134, was 
not a pension case, but one involving commercial paper drawn in 
favor of an individual by a paymaster in the army, presumably for 
army supplies. The décision was one apparently without considération 
further than to accept the commercial situation there as controlled 
by the commercial situation involved and passed upon in Cookc v. 
Lnited States. 

In United States v. Clinton National Bank (C. C.) 28 Fed. 357, 
the défendant pleaded a delay of 10 years after notice and loss by 
reason of the delay. To this the plaintiff demurred, and the case 
was accepted as one controlled by Cooke v. United States. The ef- 
fect of the demurrer was an admission that the bank had sufifered 
actual loss by the delay. 

I do not purpose to attempt an analysis of the décisions further 
than to call atention to the fact that the Clinton Bank Case, decided 
by Mr. Justice Brewer when a circuit judge, was the only case in- 
volving a situation relating to a transaction in the nature of a sov- 
ereign gratuity or pension. That case was one of bounty, and per- 
haps stands as something in the nature of a pension rather than 
something in the domain of commerce, and it is important to note 
that actual loss was sustained by the bank. Loss was an important 
élément, and one thus making it an entirely différent case from the 
one at bar. 

Now, on the contrary, we bave the case of United States v. National 
Bank (D. C.) 6 Fed. 862, 854, where the exceedingly well-reasoned 
opinion was by Judge Choate, in which he points out the distinction 
between recovery for money paid for counterfeit money and for money 
paid on fraudulently indorsed drafts, and rests the décision upon the 
idea that delay in giving notice in the case of a draft for bounty is 
not a complète défense if unattended with loss. The case of Onondaga 
County Savings Bank (D. C.) 39 Fed. 259, was a pension case where 
the payment was upon forged pension drafts, and upon fuU considéra- 
tion was decided favorably to the government upon the theory that 
the mistake was a rautual one where parties were equally ignorant, 
and thus a situation in which there was no greater obligation upon 
one party than the other to discover the death of the payée and the 
forgery. Judge Cox's décision also involved an examination of United 
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States V. Clinton National Bank (C. C.) 28 Fed. 357, and United States 
V. Central Bank (D. C.) 6 Fed. 134, which he points out as the two 
cases in which the défendant succeeded, and that in one case there 
was a delay of 13 years in giving notice after knowledge, and in the 
other, which was Judge Brewer's case, that there was no notice what- 
ever. 

The case of United States v. National Bank of the Republic, 2 
Mackey, 289, 296, in the Suprême Court of the District of Columbia, 
is likewise useful, because it points out the distinction between différent 
kinds of negotiable commercial paper in respect to which the reason 
for notice is to charge in contract upon the instrument or indorse- 
ment, and situations like this, where the recourse is to recover money 
paid under mistake, where the right rests more upon équitable grounds. 

Query whether the doctrine of imputable government négligence 
does not dépend more upon the question whether the subject-matter 
of the check or treasury warrant relates to a purely sovereign act, 
or, on the other hand, to something within the domain of commerce, 
than upon the mère form and transaction of the check or warrant 
itself. The subject-matter of Cooke v. United States, which was treas- 
ury notes circulating as commercial paper, was something clearly in 
the domain of commerce, and query, whether the médium adopted by 
the government for distributing the pension fund is not something 
relattng to a pure act of sovereignty. Apparently a question like 
that involved in this case has not yet been dealt with by the Suprême 
Court. Surely Cooke v. United States does not deal with any such 
question, because it expressly limits itself to situations where the gov- 
ernment comes down from its character as sovereign, and enters 
the domain of com.merce. 

It would be an inéquitable hardship upon the government, thus dis- 
charging a beneficent obligation under circumstances neccssarily af- 
fording a field of opportunity for déception and fraud difficult to dis- 
cover under the inhérent defects of government agencies resulting 
from lack of direct individual or officiai responsibility, to apply the 
équitable doctrine of lâches as a défense in favor of a party who had 
received money from the government on forged indorsements, and 
who had not been damaged by the delay in ascertaining the fact of 
the forgery and giving immédiate notice, and it would be an unneces- 
sary and unreasonable légal hardship upon the government, under 
such circumstances, to hâve a hard and fast ruie that delay shall 
be an available défense in behalf of one who has not been damaged. 
At least, in such a sui generis situation, in order to make delay an 
available défense, it should be incumbent upon a party to show that 
he has suffered some damage. From the very nature of the situation, 
in affairs of government, there must necessarily be more delay than in 
ordinary commercial aiïairs, where the discovery and the duty are 
direct and individual, and in such government situations a défense 
apon the ground of négligence should dépend upon showing that the 
party has suffered loss or inconvenience. 

The delay hère was not very considérable, and surely not so much as 
to create a défense upon the ground of lâches ; and query, it not 
being a situation governed by commercial law, whether the delay was 
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.sufficient under the circumstances to become an available défense 
upon the ground of négligence. 

But, quite aside from the question as to how far négligence in re- 
spect to sovereign acts is imputable to the government, it is well to 
consider the efïect of mère delay in other and différent situations 
without proof of resulting loss. Daniel on Negotiable Instruments, 
at 1372, in dealing with questions relating to commercial paper, 
asserts the reasonableness of the wiser and juster doctrine that mère 
space of time is not important, provided loss or inconvenience does 
net resuit. 

Where money is paid by mistake upon forged instruments in trans- 
actions not governed by légal rules in respect to gênerai negotiable 
paper, the right of recovery seems to be accepted as one immediately 
attaching by force of law, and the delay in giving notice is generally 
accepted as a matter of défense to be set up against recovery, and 
its effectiveness as a défense seems to dépend upon loss. This being 
so, the burden would seem to be upon the défendant to show the 
loss. Under such circumstances mère lapse of time and mère delay 
without préjudice are often spoken of both in England and in this 
country as of Httle conséquence (18 Am. & Eng. Encyc. 101, note 4; 
5 Cyc. 547 [c], and note 42), and injury is often accepted as an élé- 
ment of the défense which prevents recovery by reason of failure to 
act promptly in giving notice (5 Am. & Eng. Encyc. 1069, notes 1, 2). 

In the Circuit Court, before Judge Eowell, this case was decided 
for the government upon the ground that delay unsupported by proof 
of loss was not a défense. Numerous authorities are cited in the 
opinion of that court. 141 Fed. 209. Quite likely some of the author- 
ities which relate to situations where prompt notice was necessary to 
create liability may seem not to support the proposition. But such a 
situation is not at ail like the case at bar. If the défense prevails hère, 
it is upon the severe ground that the government bas through delay 
forfeited an existing right created by law from the mère fact of pay- 
ment upon forged paper under a mistake, and the forfeiture will be 
made to operate in favor of one who has not shown that he was injured 
by the delay ; and query whether such an inéquitable and embarrassing 
rule in sovereign affairs would not be too arbitrary and abstract in 
its application to a government, which in its character as sovereign is 
endeavoring to distribute something in the nature of charity. 



GOLL V. TJNITED STATES 

(United States Circuit Court of Appeals, Seventli Circuit. January 2, 1907.) 

No. 1,295. 

1. Courts— JuRTSDiCTioN or Fédéral Courts— Spécial Term of District 
Court— Criminal Jurisdiction. 

Under Eev. St. § 581 [U. S. Comp. St. 1901, p. 477], which provides that 
spécial terms of any District Court may be ordered by the district judge, 
and that "any business may be transaeted at such spécial term which 
might be transaeted at a regular term," a district court has jurisdiction 
at a spécial term to try a défendant on an indictment returned at a 
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previous regular term, and it is not necessary that the order for the spécial 
term be Incorporated in the record of the case to show sueh jurisdiction. 

2. Banks and Banking — Peosecution fok Falsifying Books or National 

Bank— Evidence. 

On the trial of a défendant charged as an officer or agent of a national 
bank, under Eev. St. § 5209 [U. S. Comp. St. 1901, p. 3497], with having 
made false entries in its books in the accounts showing the indebtedness 
to it of other banks, periodical statements taken from the bank's files and 
purporting to hâve been rendered to it by such other banks, and which are 
shown to hâve been under the defendant's charge, are admissible in évi- 
dence, aud they may also be identifled by employés of such other banks as 
having been made under their direction and duly sent by them, and their 
correctness verified by référence to the books of such banks, which are 
In évidence and used in connection with such books for convenience of 
référence, as évidence of the true state of the account between the two 
banks. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Banks and Bank- 
ing, § 975.] 

3. Same— Instructions. 

Instructions given and refused on the trial of a défendant charged as an 
officer of a national bank, under Rev. St. § 5209 [U. S. Oomp. St. 1901, 
p. 3497], with misappropriation of its funds and with making false en- 
tries in its books considered, and the charge as given held correct and 
to cover fairly such of the requested instructions refused as were proper 
and applicable to the évidence. 

4. Ceiminal Law— Review in Appellate Court— nAKMi.Ess Ekboe. 

Where a défendant in a criminal case is convicted on a number of 
counts and givon concurrent sentences, none of which exceeds the limit 
which might be imposed on any one count, an error in the admission of 
évidence or in the instructions relating to one or more of the counts, but 
not to ail, is harmless. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 15, Criminal Law, 
§§ 3143, 3161.] 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin. 

The plaintifC in error was convicted of several offenses, charged under seo 
tion 5209 of the Kevised Statutes [U. S. Comp. St. 1901, p. 3497], in 19 several 
counts of tlie indictment, and was sentenced thereupon to an imprisonmont l'or 
10 years, such sentence and judgment to "be concurrent, aud not cumulative." 
Reversai of the judgment is sought upon nunierous assignments of error, many 
of which are plainly without merit and are not referred to in the brief or 
argument at the bar. The assignments which appear to be relied upon are 
sutHciently mentioned and discussed in the opinion. 

The inclictment as flled consisted of a number of counts which were nolled. 
Several counts cbarging embezzlement and several for misapplication of ))ank 
funds were in the case as submitted to the jury, but were excluded from the 
verdict, so that acquittai resulted thereunder. Of the 19 counts upon which 
the verdict found the accused guilty, each charged an offense committed as 
"cashier, assistant cashier and clerk" of a iiational banking association, known 
as the "First National Bank of Milwaukce," respocting the funds or crédits 
of such bank. Four of thèse counts (8, 5. 20, 26) avor that he willfuUy mis- 
applied the funds of the bank. with intent to defraud. Fourteen of them 
(4, 9, 17, 18, 22, 27. 28, 30. 31, 32, 33, ,34. S.'J) aver that he unlawfully caused 
false entries to be made in the books of the bank, with intent to defraud and de- 
ceive, The remaining count (19) named in the verdict avers the unlawful mak- 
ing and drawing of a bill of exchange, without authority and with intent to 
defraud. 

Of the first-mentionnd counts for misapplication of funds, No. 3 reads as fol- 
lows: "And the grand jurors, aforesaid, upon their oath, aforesaid, do fur- 
ther présent: That one Henry G. Goll, late of the said Eastern District of 
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Wiseonsin, on the 7th day of December, A. D. 1904, at the city of Milwaukee 
in said district, was tlien and tliere the cashier, assistant cashier, clerk, and 
agent of a certain national banking association, the First National Bank of 
Milwaukee, theretofore duly organized, established, and then and there existing 
and doing business in the city of Milwaukee, couuty of Milwaukee, in said 
district, under the laws of the United States ; and that on the said 7th day 
of December, A. D. 1904, at said city of Milwaukee in said district, the said 
Henry G. Goll, by virtue of bis said office as said cashier, assistant cashier, 
clerk, and agent, and while he was employed therein, as aforesaid, had in his 
possession and under his control in said bank certain moneys of the said 
banking association, to a large amount and of great value, to the grand jury 
unknown, but exceeding the sum of twenty thousand dollars, then and there 
being; the particular kinds and descriptions of which last-named money the 
grand jurors aforesaid bave no means of knowing, and therefore cannot 
set forth; that on the said 7th day of December, A. D. 1904, the said Henry 
G. Goll, at the city of Milwaukee, in said district, and within the jurisdictlon 
of this court, and as such offlcer of such First National Bank of Milwaukee, 
and so, having in his possession the moneys aforesaid, did knowingly, will- 
ful'v. unlawfully, and feloniously. and with intent to injure and defraud the 
said banking association, and Fred Vogel, Jr., Charles Pflster, George P. Miller, 
and divers other persons whose names are to the grand jurors unknown, thon 
shareholders of said banking association, namely, the First National Bimk of 
Milwaukee, transfer and pay over, and cause to be transferred and paid over, to 
«ne Gordon Bigelow, late of the said Eastern District of Wiseonsin, from and 
out of the moneys of the said banking association, the First National Banlc of 
Milwaulvoe, then and there so in his control as aforesaid, the sum of twenty 
thousand dollars, for the personal use and benefit then and there of the said 
Gordon Bigelow, and the same not theri and there being in auy wise a debt or 
obligation of the said First National Bank of Milwaukee, and in no wise for 
the purposes, uses, aud beneflt of the said banking association, and no wise in 
the regular course of business of said bank, and without any considération 
whatever therefor passing to the said bnnking association, and the same being 
so paid without any authority whatsoever therefor from the board of directors, 
and without any proper authority, and the said Gordon Bigelow being then 
and there in no wise entitled to such payaient, and the same being in no wise 
made on account of any debt, obligation, or liabillty of said First National 
Bank whatsoever; and that thereby the said Henry G. Goll, as such cashier, 
assistant cashier, clerk, and agent aforesaid, then and there, to wit, on the said 
7th day of December, A. D. 1904, at the city of Milwaukee, in said district, by 
means of the payment aforesaid, in mamier and form aforesaid, did willfully, 
wrongfnlly, and feloniousl}' misapply the said sum of twenty thousand dollars 
of the moneys of the said First National Bank of Milwaukee, with intent then 
and there on the part of him, the said Henry G. Goll, to injure and defi-aud 
the said banking association, and Fred Vogel, Jr., Charles Pflster, George P. 
Miller, and divers otlier persons whose names are to the grand jury unknown, 
then shareholders of said banking association, namely, the First National Bank 
of Milwaukee, contrary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the United States of America." 

Count No. 4, for the making of false entries, reads as follows : "And the 
grand jurors, aforesaid, upon their oath aforesaid, do further présent : That 
Henry G. Goll, late of said district, on the 8th day of December, A. D. 1904, at 
said district being then and there the cashier, assistant cashier, and clerk of a 
certain national banking association, then and there known and designated as 
the 'First National Bank of Milwaulîee,' which said association had beeu there- 
tofore created and organized under the laws of the United States, and then 
iind there existing and doing a banking business in the city of Milwaukee, aud 
<K>unty of Milwaukee, in said district, under the said laws of the United States, 
did knowingly and unlawfully make and cause to be made in a certain book 
then and there belonging to, and in use by, the said banking association in 
transacting its said banking business, and then and there designated and known 
as 'General Ledger No. 18-^1904,' and upon page 388 thereof, under the page 
heading, 'Security Bank of Minnesota, Minneapolis,' the same being oue of the 
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pages in, and a part of fhe aecount of a certain banicing association of Mînne- 
apolis, Minnesota, doing business under the name of Security Bank of Minne- 
sota, Minneapolis, and in coiumn headed 'Dr.' a certain entry of said date in 
figures as follows, to wit: '10,000,' and wiiicli said entry, so as aforesaid made 
in said booli, tlien and tliere purported to show, and did in substance and efïect 
indicate and déclare tliat the said First National Bank of Milwaukee had then 
paid to, for, and upon the aecount of the said Security Bank of Minnesota, Min- 
neapolis, the sum of ten thousand dollars, with which the aecount of said 
Security Bank of Minnesota, Minneapolis, with the First National Bank of 
Milwaukee should be then and there chargea. And the grand jurors, aforesaid, 
upon their oath, aforesaid, do further say : That the said cntiy, so made as 
aforesaid, was then and there, false In this, naniely : Tliat neitlier moneys, 
funds, or crédits, nor collectively such, in the sum of ten thousand dollars, nor 
approximately such amount, had been then paid by the said First National 
Bank of Milwaukee to, for, or upon aecount of tlie said Security Bank of Min- 
nesota, Minneapolis, with which tlie aecount of said Security Bank of Minne- 
sota, Minneapolis, with tlie First National Bank of Milwaukee. should be then 
or there charged, as he, the said Henry G. Goll, then and thero well knew ; 
and that the said false entry was tlien and there made and caused to be made 
by the said Henry G. Goll, be then being then and there sucii cashior. assistant 
cashier, and clerk, as aforesaid, with tbe intent then and tliere on the part of 
him, the said Henry G. Goll, to deceive tbe other otiicers of the association, to 
this grand jury unknown, and to deceive any agent who migbt be tbereafter ap- 
pointed by the Comptroller of the Currenoy to examine the affairs of said as- 
sociation, contrary to the form of the statute in such case made and provided, 
and against the peace and dignity of the United States of America." 

Oount No. 19, for drawing a false bill of exchange, is as follows : "And tbe 
grand jurors aforesaid, upon their oath aforesaid, do further présent: That 
on the l"th day of September, A. D. 1ÏX)4, Henry G. Goll, la1(^ of the city of 
Milwaukee, in said district, was then and there cashier, assistant cashier, clerk. 
and agent of a certain national banking association, to wit, the First National 
Bank of Milwaukee, in the state of Wisconsin, in said district, thei-etofore duly 
organized and established, and then existing and doing business at the city of 
Milwaukee, county of Milwaukee, in the district and state aforesaid, under tlie 
laws of the United States ; and that the said Henry G. Goll, on the said 17th 
day of September, A. D. 1904, at the citj' of Milwaukee, in suid district, and 
within the jurisdiction of this court, did tlien and there, as being such cashier, 
assistant cashier, clerlc, and agent of such banking association, then and there 
with intent to injure and defraud the said banliing association and Fred Vogel, 
Jr., Charles Pflster, George P. Miller, and divers other persons whose nauies 
are to the grand jury unknown then shareholders of said banking association, 
knowingly, uniawfully, and feloniously draw, and cause to be drawn, a certain 
cashier's check and bill of exchange of said banking association witliout au- 
thority from the directors of said association, and without any proper author- 
ity whatsoever ; tliat is to say, a certain cashier's check and bill of exchange 
of the said banking association, bearing date September 17, 1004, and nuni- 
bered 2,683, upon the said First National Bank of Milwaukee, for the sum of 
twenty thousand dollars ($20,000) and payable to the order of tlie Milwaukee 
National Bank, the same being then and there a banking association doing 
business in the said city of Milwaukee, and such cashier's check and bill of ex- 
change aforesaid being then and there signed, 'Henry G. Goll, Asst. Cash.' 
That the aforesaid cashier's check and bill of exchange was not so drawn, as 
aforesaid, for tlie use, beneflt, interest, or any purpose of said First National 
Bank of Milwaukee whatsoever, and was in no wise drawn in the course of 
business of said First National Bank of Milwaukee, and was in no wise drawn, 
as aforesaid, on aecount of any debt, obligation, or liability of said First Na- 
tional Bank of Milwaukee, and was so drawn, as aforesaid, by the said Henry 
G. Goll, as such cashier, assistant cashier, clerk, and agent, without any con- 
sidération whatever therefor paid, or passing to said First National Bank of 
Milwaukee, as he, the said Henry G. Goll, then and there well knew, and was 
so drawn by him, as aforesaid, knowingly, for the purpose of fraudulently, fe- 
loniously, willfuUy, and uniawfully misapplying, and causing to be misap- 
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plied, the moneys of the said First National Banii of Milwaukee for tlK> Per- 
sonal debt. use, and beneflt of some persou, or persons otlier than the said l'irst 
National Banli of Milwauliee, to the grand jury unlinown, contrary to the form 
of the statute in sueh case made and provided, and agalnst the peace and dig- 
nity of the United States of America." 

Such circumstances in évidence as are deemed material for the purposes of 
review are stated in the opinion. 

Aaron Heims and W. H. Rubin, for plaintiff in error. 

H. K. Butterfield, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The bill of exceptions discloses, in substance, that the évidence was 
voluminous and tended to establish ail the offenses charged in the sev- 
eral counts upon which the plaintiff" in error was convicted. Certain 
déductions from the évidence are stated, without stating the spécifie 
testimony, except on the part of four witnesses introduced for the 
prosecution, namely, Bird, a bookkeeper of the bank; Van Dyke, a 
bookkeeper of National City Bank, New York; Dean, a bookkeeper 
of National Bank of Commerce, St. Louis, and Lewis, a bookkeeper of 
Security Bank of Minnesota, Minneapolis — each in référence to trans- 
actions involved under one or the other count. Thèse facts appear, 
however, and are undisputed: That défalcations in the funds of the 
First National Bank of Milwaukee "amounted to about $1,500,000," 
which were primarily chargeable to Frank G. Bigelow, the président of 
the bank; that the plaintiff in error was the assistant cashier, having 
charge of the entries, accounts with other banks, and transactions 
involved under the varions counts in question, which entered into such 
défalcations; that he made and directed false entries in the books of 
the bank, and charged and falsified the statements of account with 
other banks, tending to cover up and accomplish the défalcations, to 
the extent averred in the counts, respectively. The active participation 
of the plaintiff in error in each of the transactions charged is not only 
established, but undenied ; and the bill of exceptions states, in effect, 
that the évidence tended to establish his knowledge of each misapplica- 
tion and falsification so charged and his fraudulent intent. This évi- 
dence is met only by the testimony on the part of the accused that he 
acted under the direction of Bigelow, the président, "and without any 
knowledge of their wrongful nature"; and in référence to varions 
transactions of false entries, crédits, or drafts in favor of one Gordon 
Bigelow, that ail were under such direction and made by him in good 
faith. That the évidence was strongly indicative of a practice on the 
part of the accused in misapplying the funds of the bank and making 
false entries to conceal such frauds cannot be doubted under the récitals 
of the proof. 

Upon the sufficiency of the évidence to support the verdict against the 
plaintiff in error, under each of the 19 counts named therein, no ques- 
tion arises. The objections which are pressed for reversai are (1) 
want of jurisdiction for trial at the term designated; (2) alleged errors 
in permitting certain witnesses "to testify to the correctness of state- 
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ments of account prepared by other persons"; (3) alleged errors in 
refusing instructions requested on bchalf of the accused. 

1. The challenge of jurisdiction is plainly untenable. The objection 
raised below was tliat, the indictment having been returned at a "regu- 
lar term," the court was without jurisdiction to summon a jury for trial 
at a "spécial term," or "to try a criminal cause at any spécial term." 
Section 581, Rev. St. U. S. [U. S. Comp. St. 1901, p. 477], expressly 
provides that spécial terms of District Courts may be ordered by the 
district judge, "and any business may be transacted at such spécial 
term which might be transacted at a regular term." The act of 1870 
(Act June 30, 1870, c. 175, 16 Stat. 171), creating the présent judicial 
districts of Wisconsin, alike provides that the "Circuit Court or Dis- 
trict Court" for either district may "order spécial terms, and order a 
grand or petit jury, or both," and "at such spécial terms shall hâve ail 
the powers that they hâve at a regular term appointed by law." Either 
provision clearly meets the objection which assumes the term to be 
spécial, with no challenge of the assumed order therefor. The further 
contention for reversai, because no order for a spécial term was in- 
corporated in the présent record, is without force, as there was no call 
for or référence to it in the trial court. 

2. The objections to the testimony of Van Dyke, Dean and Lewis, 
who were bookkeepers, respectively, of banks sending the periodical 
statements of account in question to the First National Bank of Mil- 
waukee, appear to rest on a misconception, as we believe, of the rules 
of évidence applicable to such cases. The statements were produced 
from the files of the above-named bank, as sent from the respective 
correspondent banks. Each witness identified the statement as made by 
his bank and under his direction, when forwarded in due course ; and 
upon référence to the original books of entry — which were in court 
and introduced in évidence — verified their correctness. Such testimony 
was admissible, within the rule upheld by this court in Brown v. 
United States, 142 Fed. 1, 5, 73 C. C. A. 187, and authorities there cited. 
The statements were in most, if not ail, instances, traced to the posses- 
sion and manipulation of the plaintiff in error — while ail were within his 
charge — and identification alone was sufficient for introduction in that 
aspect of the case. For ail other purposes they were admissible for 
convenience in référence to and connection with the books of account, 
which were in évidence with no objection raised; were not conclusive 
of the correctness of any item therein, but open to examination and 
vérification on référence to the books in évidence. We are satisfied 
that no error was committed in the réception either of the testimony 
of thèse witnesses or of the statements referred to. 

3. The alleged errors for déniai of several instructions requested on 
behalf of the accused are more difficult of solution, as the issues were 
complicated and the instructions to the jury were necessarily extended 
to cover the varions phases of fact and intent. The trial was protracted, 
requiring a corr-plete chain of proof under each of the counts submitted 
to the jury, and instructions thereupon to govern the jury in just con- 
sidération of each élément so introduced, under the strict rule of bur- 
den upon the prosecution to establish both commission of the act 
charged and criminal intent therein for conviction. In this view, ex- 

151 F.— 27 
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atnination of the f ull instructions which were given impresses us with 
their gênerai fairness and clear définition of tlie above-mentioned rule, 
so reiterated under the various phases of the inquiry, that no room 
appears for misunderstanding the requirement of proof beyond reason- 
able doubt, not only of the fact that the frauds and misapplication of 
funds charged were committed by the plaintiflf in error, but tlaat the 
fraudulent purpose was understood and intended by him. 

On behalf of the plaintifï in error numerous paragraphs of instruc- 
tions were requested, many of which were given in the language of 
the request, while others were given with needful qualifications. 
Others were plainly unauthorized, and complaint is not urged for 
their rejection. The following are the instructions requested and not 
given in the language of the rec[uest, upon which error is assigned: 

"(a) lî the jury find, upon a eareful considération of the évidence, that it 
fails to show any rûotive on the part of the accused to commit any one of the 
crimes charged against him, this is a circumstance which the jury may con- 
sider in connection with ail the other évidence in the case in maliing up their 
verdict. 

"(h) Before the jury can convict the défendant upon any count of the in- 
dictment in this case, it must appear from the évidence, beyond a reasonable 
doubt, that the défendant, and not some one else, committed the offenses 
charged in the indictment, or in one or more counts of the indictment, 

"(c) If any one of the jury, after having considered ail the évidence in this 
case and after having consulted bis fellow jurymen, should entertain a rea- 
sonable doubt of the defendant's guilt, then the jury cannot find the défend- 
ant guilty. 

"(d) Unless each of you is convinced beyond a reasonable doubt of the 
guilt of the défendant of the offenses charged in some one or more counts of 
the indictment from the évidence in tlie case, then you sliould not convict him. 

"(e) The court charges the jury that each juryman nrast separately be sat- 
isfied, beyond a reasonable doubt and to a moral certainty, that the défendant 
committed one or more of the offenses charged in the indictment before they 
can find the défendant guilty. 

"(f) If you believe from the évidence that the défendant was informed by 
the président of the First National Bank of Milwanlvee that arrangements 
had been made by Gordon Bigelow by which he, Gordon Bigelow, was to be 
given crédit for a larger amount than appeared on the crédit slde of liis ac- 
count, up to a certain amount, and that, under such circunistauces, défendant 
made the entries of such crédits in good faith, and in tlie belief of his right to 
do so, such entries were not false entries within the meaning of the statute, 
and he was not guilty of a violation thereof, in making them. 

"(g) If you believe from the évidence that défendant was informed by the 
président of the First National Bank of Milwaukee that arrangements had 
been made by which he was to be given crédit for a larger amount than ap- 
peared on the crédit side of his account, up to a certain amount, then, if un- 
der such circumstances défendant made entries of such crédits in good faith, 
and in the belief of his right to do so, they were not false entries within the 
meaning of the statute, and he was not guilty of a violation thereof, in making 
them. 

"(h) If you find that some or ail of the acts with which défendant is charged 
in the indictment in this case were done honestly and without any intent to 
defraud, although doue without a proper exercise of judgment and discré- 
tion, then as to such acts you will flnd him not guilty. 

"(i) The burden of proof in this case is upon the United States, and con- 
tinues throughout the case until the United States bas shown by the évidence, 
to the exclusion of a reasonable doubt, that the défendant is guilty. 

"(j) The proseeution is bound to make out the offense as charged, both as 
to the falsity of the entries and the intent with which they were made, beyond 
a reasonable doubt ; and, if the proof leaves a reasonable doubt upon your 
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minds, eitlier as to the falsity of the entries or as to tlie defemlant's fraudn- 
lent or criminal intent in makiug thein, he is entitled to a verdict of acquittai 
at your liands. 

"(Il) Burden of proof tlirougiiout the trial is upoii tbe United States. Ali tlie 
presumptions of law, independent of tiie évidence, are in favor of innocence, 
and every person is presumed to l)e innocent vintil lie is proved guilty. If upon 
sucli proof there be reasonable doubt remainiug, the accused is entitled to 
the beneflt of it by an acquittai ; for it is not euongh to establish a probabil- 
ity, arising from doctrine of chances, that tlie fact eharged is more iilïely to be 
true than the contrary, but the évidence must estabiish the truth of tlie fact 
to a reasonable and moral certainty, a certainty tlint conviucres tlie nnderstand- 
ing and satisfles tlie reasou and judginent of those wlio are bonnd to aet con- 
scientiously upon it." 

While the varions propositions thus requested were witliheld from 
submission in the terms selected by counsel, the fait import of each was 
clearly incorporated in the instructions, in so far as applicable to the 
case. Thèse références and remarks vipon them are deemed stifficient : 
The inquiry of motive (request ''a"') was not involved under either 
count, with the acts of the accused not only established, but confessed ; 
and the inquiry of knowledge and intent was not dépendent upon mo- 
tive. As previously mentioned, tlie jury were instructed that the proof 
must establish commission of the offense by the accused be3'ond rea- 
sonable doubt, and the further words requested, "and not some one 
else" (request "b"), were neither needfnl nor applicable under the tes- 
timony. The instructions were that the jurors must bc convinced be- 
yond reasonable doubt. and that "a jtiror in a criminal case ought not 
to condemn unless the évidence excludes from his mind ail reasonable 
doubt." So the complaints for déniai of requests "c," "d," and "e" are 
unfounded, in any view of either proposition as a char|:^-e to the jury. 

In référence to the testimony of the plaintiff in error that he acted 
under directions of the président of the bank, and in f^ood faith, in ail 
the matters charged, the jury were instructed, in substance, that ir- 
regularities, unless they amount to vvillful misa]iplication or acts in 
good faith, do not subject the officer to criminal liability ; also, that 
(lirections of the président would not shield him in the commission of 
frauds upon the bank "if he had just reason to know that such trans- 
actions were in fact fraudulent" ; also, they were remindcd of the con- 
tention of the accused "that he was not aware of the fraudulent charac- 
ter of the transactions," and were "to consider that and weigh it for 
what it was worth." While the converse propositions were not direct- 
ly given, under rec|uests "f" and "g," as to directions of the président 
cbserved in good faith, we are not satisfied that either was needful in 
view of the repeated cautions in the charge of the court thereupon. 
Assuming, however, that the plaintiff in error was entitled to such 
spécifie instruction when requested, and that the refusai was erroneous, 
the requests are limited to the subject of extending crédits to Gordon 
Bigelow and to Frank G. Bigelow, and are not applicable to the 14 
counts for false entries included in the verdict. As the judgment is 
concurrent upon ail counts, the error thus assumed would not be preju- 
dicial as to such counts and cannot aftect the judgment. Brown v. 
United States, 142 Fed. 1, 7, 73 C C. A. 187, and cases cited. 

The request marked "h" was covered by the instruction above meii- 
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tioned; and requests "i," "]," and "k," as to the burden oï proof, were 
completely met by the repeated instructions on that behalf. 

Error is assigned for omission of the court to give an instruction 
requested in thèse words: 

"The law not only présumes that every person Is Innocent untll he Is proved 
to be guilty, but tbe law also présumes that a person bas a good character and 
réputation for honesty." 

It is stated, however, in the bill of exceptions, that this request was 
marked (with others) by the court to be given ; that ail so accepted and 
marked were handed to defendant's counsel before delivering the 
charge, requesting that they call the attention of the court thereto in 
case either was omitted; that the above-mentioned request was inad- 
vertently omitted ; and that counsel for défendant, "being occupied in 
making notes" of the charge, "did not call the attention of the court to 
such omission until after verdict." If the instruction were proper or 
material in any sensé, error is not well assigned for the omission, as 
no timely exception was preserved, even if the request were not, in 
effect, withdrawn. 

Upon considération of the record and each of the various assign- 
ments, we are of opinion that no réversible error appears. Other as- 
signments than those specifically mentioned may justly be passed over 
without conuuent; and the judgment of the District Court is affirmed. 



KLEIN et al. t. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 30, 1907. 

No. 71. 

PosT OmcB— UsiNO THE MAILS TO Depraud— Ckiminal Peosecdtton. 

A verdict fliuîlng défendants guilty on a charge of using the mails In 
furtherance of a scheme to defraud held sustained by the évidence. 

\Ed. Note. — For cases in point, see Cent Dig. vol. 40, Post Office, |§ 84- 
8G.] 

In Error to the District Court of the United States for the Western 
District of New York. 

E. W. Norris and Dolson & Dolson, for plaintiffs in error. 
Lyman K. Bass, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. We hâve carefully examined the record in this 
case, and also the briefs and the statement of Braman, and are entirely 
satisfied that the judgment of conviction should be affirmed. The 
main contention of plaintiffs in error is that the proofs did not war- 
rant a verdict of guilty. On the contrary, it is, in our opinion, difficult 
to understand how any other verdict could hâve been rendered ; in- 
deed, the documentary proof alone, the authenticity of which is not 
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disputed, would by itself be well-nigh sufficient to demonstrate the 
existence of a "scheme to defraud." 

The exception to refusai to strike out the answer to a question put 
on cross-examination of one of the witnesses for the prosecution is 
unsound. The question and answer were: 

*'Q. If you put a man on the road, and pay him a salary of $18 and ex- 
penses, net to exceed $20, or $38, and you sell at 40 per cent off, do you 
know how much you would make as a jobber, selling that grade of goods? A. 
That can't be done." 

The answer was plainly responsive; and it was certainly compétent 
and material to show that the défendants fixed a rate of discount which 
made it impossible for the persons whom they induced to enter into 
the contracts complained of to sell the goods which they thereby 
agreed to dispose of. But, if this were not so, any error in this partic- 
ular ruling is immaterial, because elsewhere in the record precisely the 
same testimony appears without objection, elicited on cross-examina- 
tion of the same wit-ess for the prosecution. 

The exception to refusai to charge that a certain deposit of $-'îO un- 
der the same contract would under certain circumstances become a 
trust, and not be due until the contract was complied with, is unsound. 
That was a matter with which the jury had no concern, and it bas no 
bearing on the question whether the scheme set on foot by défend- 
ants was in fact one to defraud. 

The judgment of the District Court is affirmed. 



TEXAS & P. RY. 00. y. MODAAVELL. 

(Circuit Court of Appeals, FiftU Circuit February 12, 1907.) 
No. 1,579. 

1. RAILROADS— INJUBT to PeBSON on TRAOK— GBOUNDS OTt LlABILITT. 

The only duty owing by a railroad company to a trespasser on Its 
tracks, away from a public crossing, is, at the most, to do ail It reasoa- 
ably can to prevent Injury to such trespasser after discovering bis péril. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 41, Railroads, S 1238.] 

McCormick, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

This was an action brought by George W. Modawell against the Texas & 
Pacific Ballway Company to recover damages for an injury whloh he sus- 
tained by being run over by the cars of the défendant company while walklng 
along its track In the parish of Pointe Coupée, La., near Morganza station. 
An extract from the plaintiff's déclaration will show hls case as presented 
to the court: "Your petitioner sliows that the said railroad company was 
at the time constructing a roadway from New Roads to Torras station, in the 
parish of Pointe Coupée (making au embankment and placing thereoa cross- 
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tleS and rails on which to run their trains); that the road was in coxirse of 
construction, the ties and rails having been laid from New Roads to above 
Morganza station ; that the said company was at the time fllling in the 
roadbed with earth and was running construction trains over same ; that 
an embanknient of earth about 2^/^ feet high was on either side of the rails; 
that your petitioner was walUing on the track on his way home; that said 
roadway was used by the gênerai public ; that a construction train drawn by 
engine No. 117, conslsting of a nuœber of flat cars loaded with earth, passed 
up above the Fordoche or Morganza crossing ; that your petitioner seeing the 
said train coming stepped oft of the track permitting same to pass, that he 
stepped baek upon the track and continued to walk on same on his way home ; 
that he was at the time iiear the station of the Texas & Pacifie Railway in this 
said parish ^nd k,nown as Morganza station, andalso near tlie railroad crossing 
known as Fordoche crossing ; that the said construction train passed up above 
the said station, passed the publie crossing, and a few moments later re- 
turned down the track, running backwards on their way to the New Roads 
station; that the said engine No. 117, with cars attaehed and running back- 
wards, ran into him from behind; that he had no warning of the approach of 
the train until same was upon him • that he at once jumped off of the track, 
falling upon the embankment of earth on the side of the track; that the loose 
earth caused him to slip back, and his left foot was run over by the said 
cars and engine, and that same was crushed by the said cars and engine of 
the said Texas & Pacific Railway Company." 

In his testimony on the trial of the case the plaintij'f said: "It was at 
Morganza, Pointe Coupée parish, in the afternoon between sundown and near 
dark. I had been working the whole day and was walking along the track. 
* * * It was, I think, the 9th of December, 1901. * * * And I started 
back home and met the train and stepped off of the track, and it passed, and 
I stepped back on the track again, and it came back, backing backwards, and 
it ran onto me before I knew it. I ,iust heard her rumbliugs, looked back, and 
jumped on — there was fin embankment of earth at the side where I .iumped. 
They were preparing to raise the roadbed, and I jumped off and fell back, 
and one foot was crushed off." The wituess theu stated, "It was just a 
little before dark," but was "tolerably light," and you could see or discern 
objects. He then stated that it was only a few moments after the train met 
him when he stepped oft of the track until it came back. The cars were so 
near him when they came back and he jumped from the track that ho threw 
out one liand and caught against the car. Another man named Sanchez was 
with him when he jumped ofC on one side, and "he jumped the other way and 
was not hurt." Further on in his testimony, on cross-examinatioii, the plain- 
tiff said: "Q. Now, you say you jumped? A. Yes, sir. There was an em- 
bankment of earth on either side of the track. Q. How was that embank- 
ment out there? A. Unloaded from flat cars. Q. What were they going to 
do with it? A. I think preparatory to raising the roadbed. Q. You are a car- 
penter, and I suppose you understand that this earth is taken on flat cars, 
then it is plowed ofC on both sides of the track, and then they jerk the track 
up and slide dirt there and put the track back ou this concrète. That is what 
they were purposing to do there? A. Yes, sir. Q. Then, this day, on each 
side of the track there was a mound which had to be in that shape — conical — 
hand't it? How high was that? A. Well, I did not notice. I suppose some- 
where near two feet high. Q. Soft dirt, or had it been there a good while? 
A. It had been settled down. It was tolerably hard, but slippery. Q. Slip- 
pery? A. Yes, sir. Q. You say when you jumped you got clear off the track. 
Is that right? A. I jumped to jump clear off the track, and my foot slipped 
on that embankment right by the track, and my foot was caught by the car." 

The above fairly présents the facts and circumstances eonnected with 
the accident to the plaintiff. The trial of the case resulted in a verdict for 
the plaintiff, and the case is hère on exceptions to instructions given and re- 
fused in the Circuit Court. 

Charles P. Cocke, for plaintiff in error. 
M. T. Hewes, for défendant in error. 
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Before PARDEE and McCORMIÇK, Circuit Tudges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge (after stating the facts). The ex- 
ceptions in this case raise the important question as to whether the 
court erred in instructing the jury in this case as follows: 

"Therefore, tho main questions for you to décide are whether tlie ruilroad 
was at fault in the manner in wliich it operatefl its train on the occasion in 
question; whether that fault— if tliere was fault— was the proximate cause 
of the injury; whether the plaintiff contributetl hy his négligence to his in- 
jury; and whether, eveu if the plaintiff was hiniself at fault and négligent, 
and thereby helped to bring about the injury, the défendant railroad company 
eould by the exercise of due care and diligence hâve avoided the accident. If 
it could hâve done so and did not do it, it would bo liable." 

And in refusing to give at the request of defendant's counsel the 
following : 

"Under the circumstances of this case, the plaintiff being a trespasser upon 
tlie tracks of the railroad company, it owed him no duty except to exercise 
proper care to endeavor to save hlm from injury after his présence on the 
track and his péril were discovered." 

And also the defendant's request as follows: 

"The burden is on the plaintiff to prove to you by a prépondérance of crédibles 
évidence three things, to wit: (1) That lie was discovered !)y tlie defendant's 
employés in a position of péril; (2) that he was discovered in tinie for the 
injury to bave beon averted by the exercise of reasonid)le care on the part 
of the defendant's employés; and (3) that defendant's said einjiloyés faiied to 
use reasonable care and diligence to avoid the injury after discovering the 
plaintiff's péril, notwithstanding that they had tiuio and opportunity to use 
sueh care. Failing to prove to your satisfaction any one of thèse three 
things, the plaintifi! is not entitled to recover in this case." 

Other requests along the same Une were made raising the question 
stated above as to whether the défendant company owed the plaintiff 
any duty except to do what it could to avoid injury after his péril was 
discovered. 

The learned judge trying this case in the Circuit Court based his 
ruling, which resulted in his charge as given above, and in refusing 
to charge as stated, on the case of TurnbuU v. New Orléans & C. R. 
Co., 120 F. 783, 57 C. C. A. 151. Décisions of courts must always 
be taken, to some extent at least, in connection with the facts in the case 
decided. The TurnbuU Case was one of injury to a child eight years 
of âge, at a public crossing; and that there is a marked différence 
between that case and the instant case, where a man of mature years 
was walking along the track of a railroad company away from a cross- 
ing, is apparent. In the TurnbuU Case, in the opinion by Circuit 
Judge McCormick, this language was used : 

"After a carefui examination of a number of récent décisions of the courts 
of highest autbority and of the niost approved text writers, we conclude that 
the requested charge was not too broad, and was not misleading, and that 
the exeerpt from the trial judge's gênerai charge does not fully state the 
true rule, but omits to instruct the jury that, if the motoneer ought to havc 
discovered the danger of the child in time to save it, he could recover, not- 
withstanding his own contributorj' négligence." 
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Uncîôubtedly, if a motoneer, operating a street car approaching a 
public Crossing of a street, ought to hâve discovered the péril of a 
child eight years of âge on the crossing in time to save it, the company 
would be liable. Approaching a street crossing where people at any 
time are liable to be and almost certainly are, is an entirely différent 
thing f rom running a railroad train along the track in the country away 
from crossings, and where the engineer in charge of and operating the 
train has no reason to expect the présence of persons on the track. In 
the first instance, the person is where he may lawfully be; in the 
second instance, he is clearly and under ail the authorities a trespasser. 
We think the rule is too well settled in the courts of the United States 
to be now questioned that the only duty owing by a railroad company 
to a trespasser upon its tracks away from a public crossing is, at the 
most, to do ail it reasonably can to prcvent in jury to such trespasser 
after discovering his péril. Scme of the ca es h !d that the onîy 
duty is that of ordinary care to prevent injury; but the most extrême 
view that can be taken of the adjudged cases is that the employés 
of a railroad company should do everything they reasonably can to pre- 
vent injury after discovering the trespasser's présence on the track. 

In the case of Sheehan v. St. Paul, etc., Ry. Co., 76 Fed. 201, 23 C. 
C. A. 121, in the opinion by Judge Seaman, the question hère involved 
is discussed in this way: 

"What is tbe duty which a railway company owes to a trespasser on its 
tracks, and how and wben does tlie duty avise? Tbe décisions upon tbis sub- 
ject uniformly recognize that tbe trespasser cannot be treated as an outlaw ; 
and, at least, tbat, if wantonly iniiired in the opération of tlie railroad, the 
company is answerable in damages. Clearly, tben, an obligation is placed 
upon tbe company to exercise some degree of care wben tbe danger becomea 
apparent. Is it, bowever, bound to foresee or assume tbat rational beings 
will thus enter as trespassers in a place of danger, and to exercise in the 
running of its trains the constant vigilance in view of that probability which 
is imposed for public crossings? There are cases which would seeni to hold 
this strict requirement (see note 1, Thompson, Négligence, 448 ; Railroad Co. 
V. St. John, 5 Sneed (Tenn.) 524. 73 Am. Dec. 140; but, by the great prépondér- 
ance of authority in this country and in England, tbe more reasonable doc- 
trine is pronoimoed in efîect as follows : ïhat tbe railroad company bas tbe 
riglit to a free traclî; in such places, that it is not bonnd to any act or serv- 
ice in anticipation of trespassers thereon, and that tbe trespasser wbo ventures 
to enter upon a track for any purpose of bis own assumes al] risks of tbe 
conditions which may be found there including the opération of engine and 
cars. * * * The obligation of tbe company and its operatives is not, then. 
pre-existing, but arises at tbe moment of discovery, and is négative in its 
nature — a duty, which is common to buman conduct, to make ail reasonablo 
effort to avert injury to otbers from means which can be controUed." 

To the same effect are Singleton v. Felton, 101 Fed. 526, 42 C. C. 
A. 57 ; L. & N. R. Co. v. McClish, 115 Fed. 2G8. 53 C. C. A. GO ; Cleve- 
land, etc., R. Co. v. Tartt, 64 Fed. 823, 12 C. C. A. 618; Id., 99 Fed. 
369, 39 C. C. A. 568, 49 L. R. A. 98. In St. Louis, etc., Rv. Co. v. 
Bennett, 69 Fed. 525, 16 C. C. A. 300, the rule on the subject is 
stated in the following language : 

"The only duty which a railroad company owes to those who, without its 
knowledge or consent, enter upon its tracks, not at a crossing or otber liko 
public place, is not wantonly and unnecessarily to inliict Injury upon them 
after its employés bave discovered them. It owes tbem no duty to keep a 
iookout for them betore they are discovered, because they are unlawfully up- 
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on thé tracks, and the railroad company is not required to watch for violations 
of ttie law." 

Mention lias been made hère of the case of Inland Seaboard Coast- 
ing Co. V. Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 370, as 
announcing a doctrine in line with that held by the trial judge to be 
applicable in this case. In the Toison Case, the plaintifï had his 
foot crushed between the timbers of a wharf by the violent striking 
of a steamboat against the wharf while touching tliere to receive freight 
from him, and the questions of négligence, contributory négligence, 
and secondary négligence on the part of the défendant arose. That 
nothing was decided in that case differently from the rule as stated 
above wiU be ajjparent from an extract from the opinion by Mr. Justice 
Gray as follows : 

"It was argued that this instruction was inapplicable, because there was 
no évidence that tlie défendant knew the péril of the plaintifï, or had either 
time or ojiportunit.v, b,v tlie exercise of any degree of care, to guard against 
it ; that il' his négligence consisted in standing in a dangerous position too 
near tlic edge of the wharf, the défendant was not bonnd to anticipate his re- 
niaiiiing in that position; but that his négligence in fact consisted in placlng 
his loot t)et^^•een tlie flooring and a fender pile, which the défendant could 
not îinve l)0(>n aware of or guardecl against. It is true that tlie instruction 
C(.n'd not iiiJpi.'*'. and therefore could not be under>^t<)od by the jury to apply, 
to the latter alternative. But upon the question of the plaintifî's position and 
attitude the évidence was conflicting; and it was indisputable that the steam- 
boat was aiiproaching the wharf at his call, and for the pnrpose of receiving 
freight from his hands, and that her pilot and offlcers saw him as he waited 
on the wharf. ïlie jury iiiight well be of opinion that while there was sorae 
négligence on his part in standing wliere and as he did, yet that the offlcers 
of the boat knew ,1ust where and how lie stood, and might liave avoided iii- 
,1uring hiin if they had used reasonable care to prevent the steamboat from 
striking the wharf with unusual and unnecessary violence. If such were the 
facts, the defendant's négligence was the proximate, direct, and efficient cause 
of the in.iury." 

Référence is also made to the case of Railroad Co. v. Ives, 144 U 
S. 408, 13 Sup. Ct. 679, 30 L. Ed. 485, which was a case of a person 
injured at a street crossing in the city of Détroit, and that fact dis- 
tinguishes it clearly from the case now under considération. The dis- 
tinction between the case of a person crossing a street railroad or a 
steam railroad track at a public cr )ssing where the person has a right 
to be and may be expected to be, and that of a trespasser walkmg along 
the tracks of a railroad company where the person has no right to 
be and cannot be expected to be, cannot, we think, be too strongly em- 
phasized; for, in the one case he is exercising a lawful right, whether 
carefully doing so or not, in the other, he is doing what he may not 
rightfnlly do, at least, without taking the risk involved. 

In some jurisdictions, but not many, it is held that the duty to tres- 
passers is to do ail that can reasonably be donc to prevent injury after 
their péril is discovered, or "in the exercise of ordinary and reasonable 
care it should hâve been discovered." Even this rule, if assented to„ 
wonld hâve required a modification of the charge of the trial judo'e. 

The charge on the précise point in issue hère was "whether, even 
if the plaintifï was himself at fault and négligent, and thereby helped 
to bring about the injury, the defendint railroad comjmny c^nVI bv 
the exercise of due care and diligence hâve avoided the accident."" 
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This charge omits to state either that the dutv arose after the péril 
of the injured person was discovered or, in thé latter view of the lavv 
we hâve referred to, "by the exercise of ordinary care, could hâve been 
discovered." We hold, however, that the correct doctrine is, as 
supportée! by overwhehning authority, certainly in the courts of the 
United States, that the only duty the railroad company owed to the 
plaintiff in this case, he being cléarly a trespasser, was to do ail that 
reasonable care and prudence would suggest, under the circum- 
stances, to avoid injuring hirn after his présence on the track and his 
péril were discovered. 

The charge failing entirely to présent this view to the jury, and the 
trial judge having refused, although specially requested, to présent 
it, we think there was error whicli requires that the j'udgment of the 
Circuit Court should be reversed, and a new trial granted, and it is 
so ordered. 

McCORMICK, Circuit Judge (dissenting). The eminent judge 
before whom this case was tried in the Circuit Court had presided 
in that court on the trial of the Turnbull Case, and he has placed on 
record his "reasons for refusing new trial" in this case. It seems to 
nie that thèse reasons hâve not been duly considered by this court, and I 
therefore set them out in full as stated by that distinguished judge as 
follows : 

"Tli(> court's ruliugs at the trial, complainetl of b.v tbe défendant company, 
were, in view of the facts in tins case, correct and in strict conformity wltU 
tlio doctrine set out in the opinion of the Circuit Court of Appeals for this 
i-ircuit. in tlie ense of Turnbull v. N. O. & 0. R. R. Co., 120 Fed. 783, 57 C. 
C, A. 151. It was there plainly held, on a full and cai"efnl review of tlie au- 
tliorities, that, notwithstanding tlie old rule as to contributory négligence, a 
j)laintifC who is guilty of the want of ordinary cai'e contributing to his in- 
jury niay still recover from the défendant, if the défendant might nevertheless 
hâve avoided tlie injury by the exercise of ordinary care on his part; and 
that when the défendant is dviving an instrument of danger, sueh as a rail- 
way train, or is doiug somethiug of such a nature that, unless extrême caution 
i.s used, it is likely to lead to mischief, the law coufornis to the dictâtes of 
humanity, and enforces the plain obligation or moral ditty to keep constant 
lookout and to exercise unremitting diligence. In the Turnbull Case it was 
also plainly held that the défendant operatliig a dangerous instrmnent (an 
'Clectric street car, in that case) was responsible notwithstanding the défense 
of contributory négligence, although the défendant'» servant did not In 
fact diseover the danger to the plaintiff's child in tîme to avoid injuring 
hini, provided he could hâve discovered the danger in time by the exercise 
«f reasonable care. In fact, this was the ciiicîal point In the case, the trial 
Judge having conceded and charged that if the danger was discovered în 
tlme by the defendant's servant, the plaintiff could recover notwithstanding 
contributory négligence. The Court of Appeals distinetly held that the de- 
fendant was liable, regardless of the défense of contributory négligence, if the 
defendant's servant, for whom it was responsible, ought to hâve discovered 
the danger in time and did not do so. 

"It was argued at the trial of this cause on behalf of the défendant rail- 
road Company that the Turnbull Case is not authority in this case, because It 
did not deal with an accident oceurring on the private right of way of a 
steam railroad company where persons, as It was claimed, are trespassers, 
but that the Turnbull Case dealt with an accident on the tracks of a street 
railway, in the public streets of a city, where the injured T)erson was not a tres- 
passer. But it is unquestionably dear that the Turnbull Case made no such 
distinction. Ail the propositions therein are stated broadly and without re- 
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strictiou. In the Turnbull Case, the appellate court approved the case of Mc- 
Olanahan v. V., S. & P. R. R., 111 La. Ann. 782, 35 South. 902, involving an. 
accidentai killing on the defendant's right of way, the facts of that case being, 
in my opinion, much weaker against the défendant than the facts in thls 
case. In the McClanahan Case, MeCIanahan was lying across the railroad 
traeli, intoxieated. The train was running front end forward. It had a look- 
out, the engineer, who discovered McClanahan. but not quite in time, and 
who made ail reasonable efforts to save him. It was held that McClanahan 
was not a trespasser, and that his heirs could recover. 

"As to the suggestion of defendant's counsel that the Turnbull Case did not 
in fact présent the question of contributory négligence, because it involved a 
child who was not in law chargeable with négligence and not an adult, as 
in this case, it may be said that the opinion in that case, while stating that 
the 'last chance' rule 'especially arises in favor of children, the aged and 
inflrm,' does not in any way lirait or restrict the doctrine to such persons. 
The entire reasoning of the opinion plainly applies to ail persons. Saying 
that the rule applies especially to certain persons cannot, by any process of 
logical reasoning, be understood to mean that it applies only and exchisively 
to those persons. The injured person in the Turnbull Case was a child over 
eight years old, bright and intelligent, and there is not even an intimitation by 
the Court of Appeals that, as matter of law. he was not chargeable with nég- 
ligence. The action was twofold. The fatlier sued as the child's heir for the 
child's suffering ; and the father also sued for tlie injury caused to himself 
by the death of his child. As it was proven that the child died instantly, the 
case failed on the proof as to the flrst cause of action and, therefore, the 
child's négligence, which concerned only that part of the case, becamc ininia- 
terial. lïowever, the court submitted the first cause of action to the jury, 
leaving them to pass on the question of contributory négligence vel non of 
the child, with proper instructions as to the nieasure of care to be applied to 
a child. The second cause of action (that is. the father's personal daim for 
damages) was also submitted to the jury, leaving them to pass on the question 
of contributory négligence vel non of the grandfather of the child, who was 
in charge of the child at the moment of the accident. This involved no ques- 
tion of imputed négligence. For it is not to be doubted, I believe, that a 
father suing for damages for his own beneflt. because of his child's de.ith, is 
chargeable with his (the father's) own and his agont's négligence contributing 
to the death. The grandfather, as a witncss for the child's father. testifled 
that holding the child by the hand, he walked up to the railroad track, lookod 
in the direction in which the car came, saw no car, thougb lus eyesight was 
good and there were no obstacles to prevent him frora seeing, and yet, that 
instantly upon his stepping on the track, he was knocked down by a car and 
the child. killed by it. The entire matter on both causes of action was sub- 
mitted to the jury. 

"By thus referring to the facts in the Turnbull Case, it Is plainly shown 
that even tbough ail the évidence was not before the Court of Appeals, the 
contentions in this case that the Turnbull Case is not applicable are without 
force, and that as in that case it was held that the trial court committed ré- 
versible error in refusing to charge that the father could recover notwith- 
standing the défense of contributory négligence, even if the motoneer did 
not discover the danger of the child in time to avold the accident, provided 
the motoneer ought to hâve discovered the danger in time — then, it cannot 
be doubted that in the présent case, in which the facts are so much stronger 
against the défendant, it was the unmistakable duty of the court to iustruct 
the jury in accordance with the views of the .\ppellate Court, to which tliis 
court does always unreservedly conform. This cause, as already stated, i» 
far stronger against the défendant than were the Turnbull Case and the Mc- 
Clanahan Case. In this case, the train met the plaintiff and then a'.most Imme- 
diately backed down on him without bell or whlftle or other signal and ran 
him down in daylight, one or two hundred yards from the dépôt and vil- 
lage. That the défendant was guilty of the grossest négligence cannot, it ap- 
pears to me, be doubted. The négligence is, I take it, practically admitted 
by the state of the évidence. And that the exercise on the defendant's part 
of the most ordinary care and prudence would hâve preveuted the accident i3 
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Obvions, riaiiitiff liad jiist met the train. If tlie train, running front end 
forward, had a lookout in front, he must hâve seen that plaintifC was using 
the right of way* and he must hâve known that by immédiate ly baclcing he 
would endanger the plalntiff. If tlie train had no lookout wheu it flrst met 
plaintiff, tlieu défendant was donbly guilty in running trains wlthout lookouts, 
both forward and baekward, and es])e('ially so near a dépôt and village. Even 
if the question of the plaintiff's contributory négligence is, under the circum- 
stances, to be considered, tliere was i)roof froni whieh the jury was fully war- 
ranted in linding that he was not négligent. The Jury may hâve found that 
jt was uot contributory négligence on plaintiff's part, under the circum- 
stances, to fail to foresee that the train would or might ahuost iunnodiately 
back down on hun without bel! or whistle or other warning, and the .iury 
may hâve also found thnt the niere l'undjling of tlie train was uot neeessarily 
an indication to hiui, under the clrcunistances, tliat the train was backing 
down. At that short distance, the rumbling did not indicate any more the 
baciving down of the train tlian its continuod receding. An attempt was made 
by the défendant to show that the i)laintiff was intoxicated. If he was. that 
fact would ouly bring his case into doser analogy to the MeClanakan Case." 

After carefully re-examining otir décision in the Turnbull Case, and 
fully considering the case now before us, I concur in the views ex- 
pressed by Judge Parlange as given above, and hence must dissent 
from the décision and opinion announced herein by my Brethren. 
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(Circuit Court of Appeals, Fourth Circuit. Februaiy 13, 1007.) 

No. 090. 

1. Courts— United States Couets— Adoption of Peactice of State Courts— 

,)UI)GMENT— POWKE TO VaCATE— StATE STATUTE. 

The power conferred on judges by Code N. C. 1883, § 274 (Révisai 190.5. 
§§ 512, 513), to set aside a judgment after tbc term at which it was ren- 
dered, and within one year, when rendered against a ixirty through his 
mistake, Inadvertence. surprise, or excusable neglect, by virtue of the 
conformity statute, Kev. St. § 914 [U. S. Comp. St. 1901, p. 684], may be 
exereised by a fédérai court sitting in that state in an action of eject- 
ment. McDowell, Bistrict Judge, dissenting, holds that such power is 
an équitable one and can only be exereised by a fédéral court through 
a plenary suit in equlty. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 934.] 

2. Judgment— Vacation— Grounds. 

A court is justitied in setting aside a judginent against a défendant 
in e.1ectment taken during the absence of himself and his counsel, on the 
ground of mistake, inadvertence, or surprise, where his counsel left the 
court during the term at which the .iudgment was rendered with the un- 
understanding and belief that the case was not to be tried at that term, 
and where a prima facie valid défense is shown. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 706.] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina. 

Charles A: Moore (Moore & Rollins and Bullitt & Kelly, on the 
brief), for plaintiffs in error. 

Locke Craig (J. M. Gudger, Sr., on the brief), for défendant in error. 

Before GOFF, Qrcuit Judge, and WADDILL and McDOWELL, 
District Judges. 
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GOFF, Circuit Judge. This case was heretofore presented to this 
court, on questions other than those now involved. 80 Fed. 228, 25 
C. C. A. 382. Tlie disposition of the motion to set aside tlie judgment 
complained of by tlie défendant in error raises questions of great 
practical importance, and but for one fact the contention of tlie plain- 
tiff in error would not be witlaout merit. 

The défendant in error moved the court below to set aside the judg- 
ment, 80 far as it related to him, theretofore rendered in favor of the 
plaintifï in error. The original litigation was instituted in the year 
1888, the plaintifï seeking to recover possession of a tract of land 
containing about 57,000 acres. Among the many défendants was the 
défendant in error, who claims about 250 acres of said land. He had 
fîled his answer and his défense bond before the judgment now sought 
to be set aside was entered. The judgment was rendered June 24, 
1896, and the motion to vacate it was made June 11, 1897. Such pro- 
ceeding to vacate was had under the provisions of the Code of North 
Carolina, reading as follows: 

"The judge may likewise, in his discrétion, and upon such ternis as may be 
just, allow an answer or reply to be made, or other act to be done, after the 
time limited, or by an order to enlarge such time ; and may aiso in his dis- 
crétion, and upon such terms as may be just, at any time within one year 
after notice thereof, relieve a party from a judgment, order or other pi'o- 
ceeding taken against him through his mistaice, inadvertence. surprise or ex- 
cusable neglect, and may supply an omission in any proceeding ; and when- 
ever any proceeding talien by a party fails to conform in any respect to this 
code, the judge may, in lilce manner and upon lilce terms, permit an amend- 
ment of such proceeding, so as to make it conformable thereto." Code N. C. 
1883, § 274. 

The insistence that the provisions of the North Carolina Code were 
not applicable, and that they were erroneously applied in the proceed- 
ings under considération, is, in our judgment, without force. Prior 
to the enactment of section 914, Rev. St. U. S. [U. S. Comp. St. 1901, 
p. 684], the rule may hâve been otherwise, but since the enactment 
of that législation, certainly in actions of ejectment, it has been held 
that the practice, pleadines, and forms adopted in the states, by virtue 
of State législation, should, in cases coming within their purview, gov- 
ern procédure in the courts of the United States held in such states 
respectively. Equator Co. v. Hall. 106 U. S. 86, 1 Sun. Ct. 128, 27 
h. Ed. 114; Smale v. Mitchell, 143 U. S. 99, 13 Sup. Ct. 3 "3, 36 h- 
Ed. 90; Travelers' Protective Ass'n v. Gilbert, 111 Fed. 269, 276, 
49 C. C. A. 309, 55 L. R. A. 538, and cases cited. 

We find nothing in the record that justifies us in holding that the 
facts as found by the court below were not in every particular sus- 
tained by the évidence ofifered, and even if the contention of the plain- 
tifï in error should be sustained, that other and additional facts were 
authorized by such évidence and should hâve been found by the court, 
still admitting such facts as duly found, nevertheless we would be 
impelled to the conclusion that the judgment complained of is without 
error, for even with such additional facts the original judgment âgainst 
the défendant in error should not in good conscience be permitted to 
stand. Harris had not neglected his case, but had employed counsel 
and tendered his pleas, and, while it is true that his counsel were ab- 
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sent during the trial to the jury, still it is clearly shown that they were 
présent and in attendance upon the court during the term at which the 
case was tried, and that they left the court believing that the claim 
of the défendant in error would net be disposed of during that term. 
As to this there is no controversy, and, this being true, it would be 
unconscionable to hold the défendant in error bound by the judgment 
that was, as we think, improperly entered against him. It is this fact 
— that counsel for défendant in error, who were présent seeing to his 
interests, left the court believing that while the case was to be tried 
so far as the title and boundry of the plaintiff was concerned, and 
not as to the claims of the défendant in error, which were to be sub- 
sequently heard as counsel understood it — that takes from the case 
of the plaintiff in error the strength it would otherwise hâve, and 
makes it our duty to affirm the judgment of the court below. 

While it is true that a party seeking to hâve a judgment set aside 
because of mistake, inadvertence, surprise, or excusable neglect should 
show a prima facie valid défense, we think it sufficiently appears from 
the motion made by défendant in error, and the papers properly con- 
sidered therewith, that he has made such showing when he sets forth 
the grants under which he claims, and allèges adverse possession of 
the land in controversy for over 20 years, such grants being prior in 
date to those under which his adversary claims. 

McDOWELL, District Judge. In this case a judgment in eject- 
ment rendered in the court below in 1896 was on motion, made after 
the end of the term, and on ex parte aiifidavits, set aside in 1906 on 
the ground of excusable neglect. There are several reasons which 
lead me to regard the décision below as erroneous; but, for want of 
seasonable objection, such reasons cannot properly be hère considered. 
The point of greatest interest is as to the propriety of the procédure 
below. As there was no objection on this score until the décision of 
the trial judge had been announced, especially as this cause was 
brought hère on bill of exceptions and writ of error, I do not dissent 
from the conclusion reached hf the majority. See Highland v. Strick- 
ley, 116 Fed. 852, 854, 855, 54 C. C. A. 186, and authorities cited. I 
do not, however, concur in the reasoning of the majority, and the 
great practical importance of the question discussed in the opinion of 
the court seems to afford a reason for the following discussion. 

The procédure below is held to hâve been authorized by the North 
Carolina statute (section 374, Code N. C. 1883 ; section 512, 513, Ré- 
visai 1905) quoted in the opinion of the court. This statute, as I 
understand, gives to the state judges a power which, prior to the 
adoption of the Code, could in North Carolina hâve been exercised 
orily by the chancery courts of that state, and which, since the adop- 
tion of the Code and prior to the enactment of this statute, could hâve 
been exercised only in a plenary and independent action. Moore v. 
Hinnant, 90 N. C. 163; Clemmons v. Field, 99 N. C. 400, 6 S. E. 790, 
6 Am. St. Rep. 539. 

That a récent state statute, such as this is, does not, under section 
723, Rev. St. U. S. (enacted in 1789) [U. S. Comp. St. 1901, p. 583], 
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supply the adéquate remedy at law which defeats the fédéral equity 
jurisdiction seems to be clearly settled. McConihay v. Wright, 121 
U. S. 201, 206, 7 Sup. Ct. 940,' 30 L. Ed. 932; Robinson v. Campbell, 
3 Wheat. 212, 222, 223, 4 L- Ed. 372; Cropper v. Coburn, 2 Curt. 
465, 6 Fed. Cas. 871; Missouri Co. v. Elliott (C. C.) 56 Fed. 772, 
775; Alger v. Andersen (C. C.) 92 Fed. 696, 700; Pokegama v. 
Kiamath (C. C.) 96 Fed. 34, 55, 56 ; Natl. Co. v. State Bank, 120 Fed. 
593, 603, 56 C. C. A. 657, 61 L. R. A. 394. 

Bearing in mind the language of article 3, § 2, of the fédéral Con- 
stittition, the language of the first judiciary act (Act Sept. 34, 1789, 
1 Stat. 78, c. 20, § il), and of the first section of the judiciary act of 
1875, we hâve before us the warrant for the often-repeated statements 
of the Suprême Court that the jurisdiction of the fédéral Circuit 
Courts (se far as we are now concerned) is only of "cases at law or in 
equity." That neither the conformity act of 1872 (section 914, Rev. 
St.) nor the "rule of décision" statute of 1789 (section 721, Rev. St. 
[U. S. Comp. St. 1901, p. 581]) applies hère is abundantly settled, un- 
less it be because the nature of the judgment of 1896 (being in eject- 
ment in effect) renders the application and proceedings to set it aside 
(for excusable neglect) a common-law cause, or a trial at common law. 
Unless it be for this distinction between the case at bar and Bronson 
V. Schulten, 104 U. S. 410, 26 L. Ed. 797 (in the light of Phillips v. 
Neglev, 117 U, S. 665, 6 Sup. Ct. 901, 29 L. Ed. 1013; Hickman v. 
Fort Scott, 141 U. S. 415, 418, 12 Sup. Ct. 9, 35 L. Ed. 775 ; Rio 
Grande Co. v. Gildersleeve, 174 U. S. 603, 609, 19 Sup. Ct. 761, 43 
L. Ed. 1103; and Tubman v. B. & O., 190 U. S. 38, 39, 23 Sup. Ct. 
777, 47 L. Ed. 946), I am satisfied that the learned majority of this 
court would not hâve concluded to affirm the décision of the trial court 
on the ground stated. 

There are undoubtedly some common-law powers over judçments 
at law of a previous term vested in the fédéral law courts (Pickett v. 
Legerwood, 7 Pet. 144, 8 L. Ed. 638), exercised by motion in lieu of 
writ of error coram vobis, and by way of correction by nunc pro tune 
orders. The case at bar, of course, does not fall under either head. 
It is founded on excusable neglect, and is, under the English and 
settled fédéral theory, an équitable ground for relief. It follows that 
the power to afford relief from a judgment at law of a former term 
on such ground is an équitable power, clerived originally by the English 
chancellor from the absence or inadequacy of the powers of the En- 
glish law courts. 11 Ency. PI. & Pr. 1168; Albers v. Whitney, 1 
Story, 310, Fed. Cas. No. 137. That the power of a fédéral Circuit 
Court to afïord équitable relief can be exercised only according to the 
regular fédéral equity procédure will be more fully discussed here- 
after. It is, of course, a mère question of mode of procédure in a 
sensé ; but if the case made at the bar below was in its essential char- 
acter a case in equity, there will be no trouble, as I think, in establish- 
ing the fact that such a case cannot properly be instituted and conducted 
as this one was. 

The State statute gives to the state judge a power which was, prier to 
the adoption of the Code in that state, as it has always been in the 
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fédéral courts, an equity power, to he exercised only by the regular 
equity procédure. Can this statute make the appeal to and the exercise 
of such power a common-law case in a fédéral court in that state? To 
hold that it can, seems to me équivalent to saying that a récent statute 
can confer on the fédéral courts the power to give distinctly équitable 
relief otherwise than according to the regular fédéral equity procédure. 
It amounts to saying that an equity cause in a fédéral court can by 
récent state statute be converted into a law cause. By section 914, 
Rev. St., the procédure in civil causes, other than equity (and ad- 
miralty) causes, is conformed to the state procédure. By section 721, 
Rev. St., laws of the state (which are rules of property) are rules of 
décision in trials at common law. Clearly the mère fact that the 
applicant for rehef below did not proceed according to the established 
equity procédure did not couvert his cause into a common-law cause. 
To my mind its essential character, and not the mode he adopted to 
présent and litigate it, must be considered to ascertain if it be a com- 
mon-law cause and hence within the meaning of either of thèse statutes. 
When an applicant for relief from any judgment at law of a past 
term (whether in ejectment or in debt) bases his application in a 
fédéral court on excusable neglect — a distinct équitable ground — he 
stamps his case, in a fédéral court, as a "case in equity." 

The authorities cited as supporting the proposition that the North 
Carolina statute, in connection with section 914, Rev. St., authorizes 
the proceeding below, are Republic Co, v. Williams, 3 Biss. 370, Fed. 
Cas. No. 11,707, Brown v. Railroad (C. C.) 9 Fed. 183 (both of which 
are, in this connection, of too slight value to call for discussion), and 
Travelers' Ass'n v. Gilbert, 111 Fed. 269, 276, 49 C. C. A. 309, 55 
L. R. A. 538 (citing Deweese v. Reinhard, 165 U. S. 386, 17 Sup. Ct. 
340, 41 L. Ed. 757, and Folsom v. Ballard, 70 Fed. 12, 16 C. C. A. 593). 
Deweese v. Reinhard, 165 U. S. 386, 17 Sup. Ct. 340, 41 h. Ed. 757, 
and Folsom v. Ballard, 70 Fed. 12, 16 C. C. A. 593, are so clearly not 
in point hère that they need not be discussed. Travelers' Ass'n v. 
Gilbert, 111 Fed. 269, 277, 49 C. C. A. 309, 55 L. R. A. 538, seems 
to me in this connection of exceedingly slight value. What is there 
said in regard to section 914, Rev. St., is, I think, to be properly 
treated as a dictum, not necessary to the disposition of the case, and 
the discussion— if such it can be called — of the question before us 
is as follows : 

"Thèse provisions of the statutes of Arkansas, by force of the eonformity 
act of 3872 (Rev. St. 1878, § 914), are applicable to and govera procédure ia 
the fédéral courts iu cases coming within their purview." 

The subséquent statement that the state statute afïords an adéquate 
remedy at law and defeats the fédéral equity jurisdiction to set aside 
a judgment (on an insurance policy) for fraud does not seem to me 
to be of much interest or of great weight in the case before us. It is 
contradictory of McConihay v. Wright, 121 U. S. 201, 7 Sup. Ct. 940, 
30 E. Ed. 932, and other authorities cited supra; and it seems im- 
possible to reconcile it with National Surety Co. v. State Bank, 120 
Fed. 593, 603, 56 C. C. A. 657, 61 E. R. A. 394— a later décision by the 
same court. 
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As a mère matter of authoritv, it would seem that the Suprême 
Court opinions in Bronson v. Schulten (1881) 104 U. S. 410, 417, 26 
L. Ed. 797, and in the many later cases affirming the language there 
used, are of greater weight in the présent discussion. No essential 
différence is perceived, so far as the meaning of section 914, Rev. St., is 
concerned, between a récent state statute and a course of décision 
in the courts of a state in respect to the power of the law courts over 
final judgments or decrees of a former term. If section 914, Rev. 
St., applies at ail, it embraces a procédure created by course of state 
court décision as well as a procédure created by state statute. Bron- 
son V. Schulten differs from the case at bar, in so far as the applica- 
tion of section 914, Rev. St., is concerned, only in the fact that the 
action of the trial court in setting aside a judgment at law of a former 
term on motion was based apparently in part on a course of state 
court décision, and that the judgment there attacked was for money. 
It is said: 

"The question relates to the power of the courts, and not to the mode of 
procédure. It is wliether there exists in the court the authoritv to set aside, 
vacate, and modify its final .ludgments after the term at wliich they were 
rendered ; and this authority can neither be conferred upon nor witliliold from 
the courts of the United States by the statutes of a state or tlie practice of 
its courts." 

And the language used in this opinion has been too often since 
repeated and afïirmed by the Suprême Court to treat it as a mère inad- 
vertent dictum. 

To say that either section 721 or section 914 applies in the case at 
bar seems to me, with the greatest déférence, to be assuming to be 
true the very point at issue. Either or both of thèse fédéral statutes 
may apply if the case at bar is a common-law case. Neither applies, 
in so far as the proper mode of proceeding is concerned, if the case 
at bar is a case in equity. 

But Equator Co. v. Hall, 106 U. S. 86, 1 Sup. Ct. 128, 27 L. Ed. 
114, and Smale v. Mitchell, 143 U. S. 99, 12 Sup. Ct. 353, 3G L. Ed. 90, 
are cited as authority against my contention. Thèse two cases are 
exactly similar in principle. In both the question was as to a right 
to a new trial in ejectment, given as of right by state statute. In 
both cases the ground of the décision is that the state statute in question 
is a rule of property, a rule by which the state guards the transfer 
of title to real estate. To my mind there is a radical distinction be- 
tween a state statute giving as of right a new trial in ejectment and 
one giving a court of law the right to set aside a judgment after 
the end of the term on équitable grounds. The statutes in the two 
cases mentioned are in practical affirmation of the common-law rule 
that a judgment in ejectment is not final; they are rules of property; 
they fall directiy under the provisions of section 721, Rev. St.; they 
would haye been as fully operative in the fédéral courts before as 
since 1872 ; and they are in no sensé state statutes conferring powers 
which, under the English and fédéral Systems, are équitable powers. 
The North Carolina statute above quoted is strictly a "state practice 
statute," as it authorizes the state judge, under a procédure unknown 
151 F.— 28 
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in the English and fédéral equity practice, to annul a judgment on 
équitable grounds. It gives the state judge a jurisdiction or power 
which is équitable in nature, to be exercised in a mode not admissible 
(as will be more fully shown hereafter) in the fédéral equity courts. 
The statutes in both the cases cited related only to actions for land, 
while the North Carolina statute relates to any judgment or order. 
The fact that the judgment which in the case at bar was set aside 
liappened to be a judgment in ejectment does not seem to me to bring 
the case at bar under the rulings in the above-cited cases. It is 
the nature of the state statute, the inhérent and essential character of 
the jurisdiction or power given by the statute, and not the nature of 
the judgment sought to be set aside, which furnishes the test of its 
applicability in the fédéral courts. The judge who is granting a new 
trial in ejectment as of right under a state statute is exercising a 
common-law power; the judge who is, after the term, setting aside a 
judgment, even if in ejectment, for excusable neglect, is exercising 
(in a fédéral court) an équitable power. And, unless state statutes 
can confer power on the fédéral chancellor to exercise equity powers 
in a mode unknown to the English and fédéral courts, I cannot perceive 
That Equator Co. v. Hall, and Smale v. Mitchell, apply in the case 
at bar. 

As the state statute hère applies to mistake, inadvertence, surprise, 
or excusable neglect of a party, an application for relief under it in 
a fédéral court seems to me to be as clearly an "equity cause" when 
the improper judgment at law of a former term is one rendered in an 
action for real estate as when it is one rendered for money. As a 
mère matter of authority the fédéral décisions, holding that équitable 
défenses cannot be set up in actions for land in the fédéral courts, in 
States where by statute such défenses are available, go further than 
is necessary. See Langdon v. Sherwood (1888), 134 U. S. 74, 84, 8 
Sup. Ct. 429, 31 h. Ed. 344; Doe v. Roe (C. C. 1887), 31 Fed. 97, 
99, and cases cited; Davis v. Davis, 72 Fed. 81, 83, 18 C. C. A. 438. 
The multitude of cases holding that équitable rights cannot be asserted 
in a fédéral court on its law side, or in law cases, or according to 
common-law procédure, seem to me all-sufficient. 

Can the position be maintained that the fédéral courts in setting aside 
a judgment at law of a former term on the ground of excusable neglect 
of a party hâve a discretionary power to do so on motion and affidavits ? 
While the fédéral chancellors hâve undoubtedly some discrétion, as to 
this particular matter I am led to believe that both on authority and 
reason the answer to the question above propounded should be in the 
négative. 

The case below was heard on oral pleadings, or on no pleadings. 
In Windsor v. McVeigh, 93 U. S. 274, 283, 23 L. Ed. 914, it is said: 

"So a departure from establlshed modes of procédure will often render the 
judgment vold. Thus, the sentence of a person charged wlth felony, upon 
conviction by the court, without the intervention of a jury, would be invalid 
for any purpose. The deeree of a court of equity upon oral allégations, with- 
out written pleadings, would be an idie act, of no force beyond that of an ad- 
visory proceeding of the chancellor. And the reason is that the courts are 
not authorized to exert their power in that way," 
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In Phillips V. Negley, 117 U. S. 665, 675, 6 Sup. Ct. 901, 905, 29 

L. Ed. 1013, it is said: 

"It is equally well establlshed by the décisions of this court that tlie ap- 
propriate remedy for relief against judgments at law, wrongfully obtained, 
is by bill in equity, * * *." 

In Railroad v. Adams, 180 U. S. 28, 38, 31 Sup. Ct. 251, 255, 45 L. 
Ed. 410, it is said: 

"Motions are generally appropriate only in the absence of remédies by reg- 
ular pleadings, and cannot be niade available to settle important questions of 
law, or to dispose of the merits of the case." 

In Cameron v. McRoberts, 3 Wlieat. 593, 593, 4 L. Ed. 467, it was 
decided that tlie fédéral chancellor has not the power to set aside a 
decree of a former term on motion. In Bank v. Moss, 6 How. 31, 
37, 38, 13 L. Ed. 331, a judgment at law rendered at the November 
term, 1841, was on motion set aside at the ensuing May term, on the 
ground that the court did not hâve jurisdiction to render the judg- 
ment. Admitting the force of the contention that the record did not 
affirmatively show that the trial court had jurisdiction to render the 
original judgment, it was held by the Suprême Court that it was er- 
ror to set aside the judgment of a previous term on motion, and the 
order setting aside the judgment was reversed. For citation to many 
of dre fédéral cases citing and following Cameron v. IMcRoberts, supra, 
see 1 Rose's Notes, 804, and 1 Supp. (Rose's Notes), 77. Some of the 
latter cases affirming Bank v. Moss, in addition to those hereinabove 
cited, are: Schell v. Dodge, 107 U. S. 629, (i30, 2 Sup. Ct. 830, 27 
L. Ed. 601; Crames v. Hawley (C. C.) 50 Fed. 319, 320; Craven v. 
Railroad (C. C.) 62 Fed. 170, 171; Ins. Co. v. Pelzer, 76 Fed. 479, 
481, 32 C. C. A. 283; Dick v. Wichelman (C. C.) 106 Fed. 637, 108 
Fed. 961, 48 C. C. A. 164; City v. Ins. Co., 107 Fed. 52, 46 C. C. A. 
144. See, also. Ex parte Washington R. Co., 140 U. S. 91, 96, 11 Sup. 
Ct. 673, 35 L. Ed. 339 ; Gaines v. Rugg, 148 U. S. 238, 243, 13 Sup. 
Ct. 611, 37 L. Ed. 432. 

As the question before us is one as to the power of the fédéral 
"chancellor," in an ec^uity cause, to adopt an informai procédure, and 
as sections 914, 721, and 723 do not apply, I am unable to perceive 
that Bronson v. Schulten, supra, Phillips v. Negley, supra, and the 
numerous other Suprême Court op-inions and décisions hereinabove 
cited or referred to, do not furnish binding authority for saying that 
the procédure below was unauthorized. As a matter of reason, it is 
hard to conceive of any kind of equity litigation which more clearh' 
demands the regular procédure of bill, demurrer, answer, exceptions, 
replication, and examination and cross-examination of witnesses than 
does an application to set aside a judgment at law on the ground of 
excusable neglect, made aftef the term of its rendition. And if this 
is true in any case it is particularly applicable to the case at bar, where 
the hearing was had over nine years after the rendition of the judg- 
ment. The duty of the chancellor in such cases is usually not free 
from difSculty, and the summary . method of disposing of such litiga- 
tion on motion and affidavits has a strong tendency to bring about er- 
roneous and improper décisions. One great value of the use of a 
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regular bill in equity in such cases is that a case for relief must be 
shown by the bill. And the ruling on a demurrer may speedily bring 
the litigation to a just and final conclusion, without the expense of 
taking testimony. One of the advantages of answer is that the only 
supposed ground of défense thus set up may on exception be held in- 
sufficient, and thus again the litigation may be properly, speedily, and 
inexpensivcly brougbt to an end. The difl'crence betvveen ex parte 
affidavits and regularly taken dépositions, or oral examination and 
cross-examination under Equity Rule G7, is too plainly in favor of 
the latter methods to need stateraent. In fact, every reason exists why 
in such cases the regular procédure alone should be tolerated. 

It seems to me to follow that this court should not affirm the déci- 
sion below on the ground stated in the majority opinion. 

I am not unmindful of the fact that the fédéral courts in equity 
causes do (not by force of any fédéral statute, however) give effect in 
matters of substantive right to state statutes such as are rules of prop- 
erty. But this fact does not at ail involve the idea that a case in equity 
may in a fédéral court be instituted or proceeded vvith othervidse than 
according to the settled fédéral equity procédure. 

Affirmed. 
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Master and Servant— Action foe Injury of Sebvant— Questions fok Jury. 
In an action against a railroad company to recover for tlie doatli of 
a conductor who was Ivilled in a rear-end collision, tbere was évidence 
tending to sliow tliat tlie rear bral^eman under tlie deceased did not 
properly perform his diity under the couipany's rules witli respect to 
going baclî and placing signais to warn following trains, althougli lie 
went back equipped for tliat purpose. It was sliown that it was the 
dutj' of the deceased, under the rules, to instruet the brakemen under 
hiin in the rules relating to their duties, and there was évidence 1- 1- 
ing to sliow that he did not read the rules to the brakeman in question, 
nor instruet hiin therein. Held, that whcthei- such failure. if found, 
did or did not eonstitute contributory négligence whicli would preclude 
a recovei'y dopended upon the eireunistances of tbe case, since wliat would 
be négligence in the case of an inexperienced brakeman might uot be 
in case of an experienccd man who was known by the conductor to be 
already familiar with the rules, that such question was properly sub- 
milted to the .1ury under jiroper instructions, and that a verdict for 
plaintiff was supported by the évidence. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

George L. Mayberry (George P. Furber, on the brief), for plaintiff 
in error. 

John A. Noonan (Walter I. Badger and George E. McCann, on the 
brief), for défendant in error. 

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 
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ALDRICH, District Judge. McGrath, on account of whose death 
this action was'brought, was a conductor ixpon a railroad train, and 
received injuries in a rear-end collision. The question of jurisdiction 
was not much pressed in argument, and it would seem to be controlled 
bv Boston & Maine Railroad v. Hurd, 108 Fed. 116, 47 C. C. A. 
615, .56 L. R. A. 193. 

The rearguments in this case, which were exceedingly helpful to 
the court, would seem to hâve so far simplified the situation as to re- 
quire only a considération of the single question of the conductor's 
care. Much stress was laid upon the carelessness of the rear brake- 
nian, whose duty it was, under existing conditions, to walk rearward 
and exhibit signais to approaching trains. As évidence of the plain- 
tiff's contributory négligence, the défendant relied upon the alleged 
failure of the rear brakeman to obey the rules of the railroad concern- 
ing signais, and upon the alleged failure of the plaintiff to instruct him 
concerning thèse rules, and to enforce their observation. 

The évidence in favor of the railroad's position as to the brakeman's 
carelessness was pretty strong ; and, if the case depended upon the 
question of the brakeman's care, and whether bis want of care was an 
efficient cause of the injury, we should think that the verdict was not 
warranted by the évidence. But that is not the question. Under the 
Massachusetts employers' liability act, the négligence of the brakeman 
is not necessarily imputable to the conductor. Of course, if the care- 
lessness of the brakeman was under the eye of the conductor, or was the 
resuit of a line of conduct which the conductor knew, or ought to hâve 
known, then quite likely the carelessness would be so far imputable 
to him as to prevent recovery. Whether this was so or not seems to us 
to be the only substantial question in the case. Under this view the 
inquiry presented is whether that issue was properly submitted to the 
jury and whether there was sufficient évidence to warrant a verdict. 

There are some expressions in the charge, standing by themselves, 
which would seem not to hâve fully covered the ground upon which 
railroad rules governing the conduct of conductors and brakemen in 
respect to the movement of trains should bave been submitted to the 
jury, but the exceptions do not sufficiently raise spécifie questions of 
that kind. 

On the whole, we think the case as to the conductor's care, or want 
of care, was properly submitted to the jury. The trial judge, after 
referring to the rules and the évidence as to the substitution of one set 
of rules for another, told the jury broadly that: 

"The Company has rules for the guidance and direction of its employés in the 
performance of their respective duties. Thèse rules niay be said to hâve es- 
tablished a standard of the duties required of varions employés by the road." 

The principle of law requiring reasonable observance and enforce- 
mentof rules governing the conduct of railroad employés upon trains 
wduld not arbitrarily require the conductor to leave his car or his post 
of duty and foUow the brakeman in order to see that he went back 
the required distance and placed the right signais. Nor would the 
fact that he did not do this hâve any tendency to shovi' négligence on 
his part, provided he had discharged his duty in respect to instructions, 



438 151 FEDERAL REPORTEB. 

or knew froni past expérience and observation that the brakeman knew 
the rules and was performing the required duty. Therefore, the reaî 
question was whether the conductor acted reasonably under ail the cir- 
cumstances, and this question was clearly and properly submitted to 
the Jury under the foUowing comprehensive instruction : 

"McGratli was bound to use sueli care as a reasonable and pnident persou 
under circumstances similar to those sliown to hâve existed in regard to Mc- 
Grath on this o<«asion acting with propeu regard to the duties and responsi- 
bilities upon him would hâve exercised. Hère, again. ail the circumstances 
bearing upon that question as disclosed by the évidence before you are for your 
considération." 

The judge also said to the juryo 

"You are to consider the requirements of tlie rules regarding McGrath's 
duty in respect to brakemen and flagmen. Did he perform the duties whicU 
the rules imposed upon him with regard to brakemen, or did he not perform 
them? If you find that he failed to perform them, under ail the circumstances, 
was his failure want of reasonable care on his part, and was such want of 
reasonable care a thing which contributed to the happening of the collision 
and his deathV" 

Some criticism is made upon that part of the instruction which, in 
a sensé, left to the jury the question whether the failure to perform 
the rules amounted to want of reasonable care. Taken alone and in the 
abstract possibly it may be said that this was not sufficiently explained ; 
but we must look at the whole situation. 

Looking at the charge as a whole, we think it clear enough that the 
particular instruction objected to was intended, and the jury must 
hâve understood it, as something used in a hypothetical sensé ; that 
is to say, did the conductor's failure to read the rules, if he did fail 
to read them to the brakeman, resuit from indifférence or négligence, 
or did the conductor fail to read the rules, if he did fail, because he 
knew from expérience and observation as to the nianner in which the 
brakeman discharged his duties that the brakeman was familiar with 
the rules, and the duty which the rules imposed? In one event it 
would bave been responsible négligence on the part of the conductor, 
and in the other event something quite unnecessary, and something 
having no tendency to show négligence. 

The particular thing relied upon in the rule is that provision which 
requires the conductor to instruct the brakeman as to his duties, but 
the failure to observe this rule literally, in practical application to a 
given situation, might show want of care, and, on the other hand, in a 
différent situation it might be entirely consistent with the exercise of 
due care. To illustrate : If the brakeman was a green hand, and the 
conductor knew it, it would go without saying that the failure to in- 
struct him and to enforce the rule would be want of care, and, if the 
brakeman's carelessness by reason of such failure contributed to the 
accident, the conductor's responsibility in respect to the conséquences 
would be sufficient to prevent recovery ; but, on the other hand, if the 
conductor knew the brakeman to be an experienced trainman, and knew 
that he was as familiar with the rules as the conductor himself, and 
knew from long expérience and association that he was regarding the 
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rûles and acting intelligently and faithfuUy upon them, it would be 
entirely perfunctory, so far as care is concerned, to read the rules or 
to give instructions to the brakeman. Under such circumstances it 
would be an unnecessary and useless act of supererogation. 

The évidence in this case tends to show that the brakeman was a 
man of expérience, and that he left the car in which the conductor 
was sitting properly equipped to give the required signais to approach- 
ing trains. It also appears that the brakeman had been previously 
instructed in ail the duties that concerned him as rear brakeman, and 
that his attention had been called to rule 99, which prescribed his du- 
ties as affecting the rear end. It is true that the brakeman said upon 
cross-examination that he had not received instructions from McGrath, 
and that he was not familiar with the rules. It is also true that the 
brakeman told two stories about the fusée signal, one story on the 
direct and one on the cross. The brakeman was a witness before the 
jury, and the jury was entitled to consider the weight of his statements, 
especially in view of the fact that he was charged with being responsible 
for the accident. It had a right to consider whether he was telling 
the truth, or whether he was trying to exonerate himself by saying on 
cross-examination that he had not been instructed, thereby relieving 
himself from. the weight of the responsibility of the accident. Wit- 
nesses are sometimes moved by such considérations. The jury was at 
liberty to take this into account, in connection with the other évidence 
in the case, that he had been instructed, that he was familiar with the 
rules, and that he had operated under McGrath and another conduc- 
tor in the practical and faithful discharge of the duties which the rules 
required, as bearing upon the crucial question of McGrath's négligence. 

It is a familiar rule that one employé may, in a sensé, rely upon the 
expectation that other employés in the same service will exercise rea- 
sonable care in respect to duties which they know and which hâve been 
explained to them. Under the assumption that the jury founà, as it 
properly might and probably did, under ail the circumstances, includ- 
ing the past expérience of the brakeman under other conductors, and 
his discharge of the duties of rear brakemen under the eye of McGrath, 
that he had been properly instructed, and knew the rules, no arbitrary 
principle of law would interpose to say that McGrath was wanting in 
care in not giving instructions on the particular occasion in question, 
because McGrath might properly enough, upon the state of facts which 
the jury were warranted in finding, rely upon the idea that the brake- 
man, properly equipped as he was upon leaving the car, would, under 
the rule, do what was reasonable to the end that approaching trains 
should be signaled. 

On the whole, our conclusion is that the évidence in respect to the 
plaintiflf's care, deducible from the whole situation, was of such a char- 
acter as to warrant the verdict, and that the instructions submitting 
the question of care to the jury were sufficiently favorable to the rail- 
road. 

The judgment of the Circuit Court is affirmed, and the défendant in 
error recovers costs in this court. 
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PUTNAM, Circuit Judge. î concur. In order to avoid any possi- 
ble assumption that I agrée that the learned judge of the Circuit Court 
stated the major propositions with regard to the effect of the rules of 
the défendant corporation involved in this litigation, I think it proper 
that I should add as follows : While, with référence to suits between 
individuals charging negHgence on a défendant, a violation of municipal 
ordinances is onl}' évidence of want of care, to be coupled with other 
proofs on that issue pro and con, yet, in a suit by a person employed 
by a transportation corporation for alleged négligence on the part of 
that corporation, the rules of the corporation governing the conduct 
of the plaintiit are a part of the contract between the parties and are 
generally imperative; and, if they hâve been seasonably and properly 
made known to him, and hâve been violated by him, and the violation 
is one of the efficient causes of the injury for which the suit is brought, 
this makes a complète défense. In the one case the ordinance is res 
inter alios; in the other the rules become a part of the contract of em- 
ployment, and are positively obligatory as between the parties to the 
litigation. This case, however, is not so presented to us as to turn 
on thèse propositions. 



PACIFIC SUEETY CO. v. LEAIUIAJI & SMITH ÏOWING & WRECK- 

ING CO. 

(Circuit Court of Appoals, Seveutli Circuit. January 2, 1907.) 

No. 1,285. 

ADiiiEAr.ïY—,TuRiSDicTioN— Maritime Conteacts. 

A bond giveu by tbe charterer of a vessel to secure bis performance of 
tbe conditions of tbe charter party, wbicb neitber requires nor autborizes 
tbe surety to perform such contract in case of the default of tbe princii)al, 
but merely to respond in damages for its breacb, is not a maritime cou- 
tract, and an action tbereon Is not within tbe admiralty jurisdiction. 
[Ed. Note. — For cases m point, see Cent. Dig. vol. 1, Admiralty, § 102.] 

Appeal frorn the District Court of the United States for the North- 
ern District of the Eastern Division of Illinois. 

The Pacific Surety Company, appellant, and one Samuel R. Chamberlain, 
were sued in admiralty by tbe appellee, I^eatham & Smitb ïowing & Wreek- 
ing Company, upon a bond executed by tbe appellant, as surety, and Cham- 
berlain, as principal, iu favor of the appellee, conditioned upon performance 
by tbe principal of a contract for charter of tbe steamer Joseph L. Hurd, of 
even date, made between the principal and tbe appellee, as managing owner 
of the steamer. Upon the libel in personam, filed by tbe appellee, issue was 
joined, the testimony beard and recovery awarded for damages arislng ont of 
breaches of tbe charter party ; and this appeal is f rom the decree aceord- 
ingly. Various errors are assigned, which rest on the terms, respectively, of 
the bond and charter party and on tbe form of the decree, but the primary 
question is raised of want of jurisdiction of the subject-raatter. No further 
statement, tlierefore, is needful beyoud the contract ternis and cireumstances 
mentioned in the opinion. 

Stuart G. Shepard, for appellant. 
M. C. Krause, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges, 
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SEAMAN, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The habihty with which the appellant is charged under the decree, 
in conformity with the libel, rests upon its exécution of a bond, as 
surety, with Chamberlain as principal, which states the condition of 
the obligation to be that: 

"Chamberlain fulfills a certain contract made with the Leatham & Smith 
Towing & Wrecking Co. managing owners of the Steamer Jos. L. llnvd to gnar- 
antee a contract covcring the charter of said steamer for a period or term 
conimencing Mav 14, 1901, and ending Noveinbcr :!Oth, 1001, unless otlierwiso 
provided for, gu'aranteeing the paying of ail bills for runnlng expenscs, wages 
and repairs, except as otherwise provided in the contract and release of ail 
liens that may arise on said steamer, by reason of her eniployment or naviga- 
tion. * * * " 

The contract thus referred to — disregarding the inaccuracy of the 
référence, as the intention is plain — was made on the sam.e day, char- 
tering to Chamberlain the steamer Joseph L. Hurd, for theseason, 
with Personal covenants on the part of Chamberlain (as usual in char- 
ter parties) respecting the use, limits of navigation, keeping properly 
manned and equipped, payment of bills, release of liens, and rede- 
livery in good condition at the end of the term. It recites, as consid- 
érations for the charter, that monthly payments are to be made for 
the use, "a satisfactory bond furnished," and the conditions mention- 
ed to be kept and performed. Thus the inquiry of jurisdictional sub- 
ject-matter is sharply presented, under the settled doctrine that cog- 
nizance of contract obligations in the admiralty is limited to contracts 
which are purely maritime ; and its solution is not without difficulty 
under the varions distinctions pointed out in the reported décisions. 

That the charter party was a maritime contract and the undertak- 
ing of the charterer was for maritime service and transactions is un- 
questionable. Morewood v. Enequist, 23 How. 491, 493, 16 E- Ed. 
516. The appellant, however, as surety on the bond, was no party 
to the maritime undertaking; neither promised performance of the 
charter service, nor was authorized under the contract terms to per- 
forra. Chamberlain was the sole contractor under the charter, which 
was neither assignable in terms, nor subject to performance of the 
obligations by another. The charter use and service were coupled 
with liabilities which made them personal and not open to perform- 
ance by the appellant, if it so desired. Arkansas Smelting Co. v. 
Belden Co., 127 U. S. 379, 388, 8 Sup. Ct. 1308, 32 L. Ed. 246 ; Clark 
on Contracts, 524. The obligation of the appellant as surety on the 
bond was not for performance of the charter party, but for the pay- 
ment of damages in the event of nonperformance on the part of the 
■charterer. Unless this bond is a maritime contract, within the tests 
established for admiralty jurisdiction, it is plain that the libel founded 
thereon cannot be entertained. 

The Constitution grants, as the judiciary act pro vides, in gênerai 
terms only, for the exercise of judicial power in "ail cases of admiral- 
ty and maritime jurisdiction," leaving the extent of that jurisdiction 
to be ascertained by the courts. For many years the limits were un- 
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settkd, both in référence to locality and' subject-matter, and the 
broader définitions which are now established were not recognized 
in the early cases in the Suprême Court, although the research of 
great admiralty judges in the Circuit and District Courts furnished= 
valuable light in that direction. Ultimately, however, the Suprême- 
Court departed from certain restrictions which appeared in thèse early 
cases, notably, in Cutler v. Rae, 7 How. 729, 730, 12 L. Ed. 890, 1221, 
and adopted as the jurisdictional test of contract subject-matter tlie 
nature of the contract — whether it was maritime or nonmaritime. If 
the undertaking is for maritime service or transactions, it is within 
the cognizance of admiralty; othervvise it is not. New Jersey Steam 
Navigation Co. v. Merchants' Bank, 6 How. 344, 392, 13 L. Ed. 465 ; 
Insurance Co. v. Dunham, 11 Wall. 1, 36, 20 L. Ed. 90 ; The Rich- 
ard Winslow, 34 U. S. App. 542, 645, 71 Fed. 428, 18 C. C. A. 344. 
This rule extending the limits to include ail maritime contracts, in- 
stead of a spécifie class of such contracts, resulted from référence to 
and adoption of like rules of the maritime law as administered in the 
continental courts, as within the intention of the constitutions! grant, 
rather than the English précédents, which had narrowed the ad- 
miralty jurisdiction, through jealous regard for the common-law ju- 
risdiction. No relaxation was intended of the elementary rule that 
the limits so established must be strictly observed, and the décisions 
of the Suprême Court are uniform in such requirement. Without a 
contract purely maritime in its nature, the obligation is not enforce- 
able in the admiralty. 

The rule of strict limitation is uniformly recognized and generally 
applied in the admiralty courts. Instances are numerous of its ap- 
plication and déniai of jurisdiction in référence to causes which ap- 
pear to be maritime in certain aspects, but are not purely maritime 
in the jurisdictional sensé. Thèse examples will suffice for illustra- 
tion : A mortgage of a vessel, "whether made to secure the purchase 
nioney upon the sale thereof, or to raise money for gênerai purposes, 
is not a maritime contract." The J. E. Rumbell, 148 U. S. 1, 15, 13 
Sup. Ct. 498, 37 L. Ed. 345, and cases cited. Neither a contract for 
building a vessel nor one for furnishing materials therefor is a mari- 
time contract. Edwards v. Elliott, 21 Wall. 532, 655, 23 L. Ed. 487. 
The fact that the vessel is launched when materials were furnished 
does not niake the contract therefor maritime. The William Win- 
dom (D. C.) 73 Fed. 496, and cases cited. Where the contract is 
maritime in part only, and adjudication of nonmaritime subject-mat- 
ter is required, it is not within the jurisdiction of admiralty. Grant 
V. Poillon, 20 How. 162, 168, 15 L. Ed. 871; Turner v. Beacham, 
Taney, 583, Fed. Cas. No. 14,252. "The substance of the whole con- 
tract must be maritime," and it is insufficient that éléments of that 
nature are involved. Mr. Justice Storv, in Plummer v. Webb, 4 Ma- 
son, 388, Fed. Cas. No. 11,233. In AÏberti v. The Virginia, 2 Paine, 
115, Fed. Cas. No. 141, the opinion by Mr. Justice Thompson, at 
circuit, dénies jurisdiction to enforce stipulations in a charter party, 
which are of a personal and not maritime nature. In The Eclipse, 
135 U. S. 599, 606, 10 Sup. Ct. 873, 34 L. Ed. 269, jurisdiction is 
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•denied to en force an alleged contract of sale of a vessel or a trust 
arising therein. Andrews v. Essex F. & M. Ins. Co., 3 Mason, 6, Fed. 
Cas. No. 374, is an instructive case. Mr. Justice Story, who deliver- 
ed the opinion, had in earlier cases upheld the jurisdiction over con- 
tracts of marine insurance, as maritime contracts (subsequently ap- 
proved by the Suprême Court in Insurance Co. v. Dunham, supra), 
but in the case referred to denied jurisdiction over an unexecuted 
contract to effect such insurance — remarking that "the law looks to 
the proximate and not to the remote cause as the source of jurisdic- 
tion." This view, in référence to contracts to procure insurance, has 
been frequently reaffirmed. The City of Clarksville (D. C.) 94 Fed. 
201, and cases cited. 

Under the harmonious line of authorities referred to the doctrine 
is settled that the contract articulated in a libel must be, directly and 
in essence, an obligation maritime in its nature, for the performance 
of maritime service or transactions, to confer jurisdiction. Thus in 
the leading case of Insurance Co. v. Dunham, supra, affirming juris- 
diction over a contract of marine insurance, the maritime nature was 
found, not only in the origin of such contracts in the maritime law, 
but in the fact that "it is a contract or guaranty, on the part of the 
insurer, that the ship or goods shall pass safely over the sea." See 
North German Fire Ins. Co. v. Adams, 142 Fed. 439, 73 C. C. A. 
555, recently decided by this court. Average contribution for loss 
sufifered to save cargo or vessel "is the création of the maritime law" 
(Dike V. The St. Joseph, 6 McLean, 573, Fed. Cas. No. 3,908), and 
lien therefor is enforceable in admiralty (Dupont de Nemours & 
Co. V. Vance, 19 How. 162, 171, 15 L. Ed. 584) ; so, when the goods 
are released upon the exécution of a gênerai average bond to stand 
in their place, the bond becomes "an express contract for maritime 
services" (Mr. Justice Blatchford, in Coast Wrecking Co. v. Phcenix 
Ins. Co. [C. C] 13 Fed. 127, 134), and of admiralty cognizance. 

The undertaking, however, under the bond in suit is not for mari- 
time service, nor does its performance involve maritime transactions. 
Its sole obligation is for the payment of money arising out of a 
breach of the terms of the pre-existing charter party, in no sensé for 
spécifie performance of such terms. True, the obligation of the sure- 
ty hinges upon the breach of contract (maritime) on the part of the 
principal, and the charter party is thus brought in by way of évidence 
of the breach and of liability to respond in damages under the cove- 
nants of the bond. The direct subject-matter of the suit is the cove- 
nant to pay such damages, which neither involves maritime service 
nor maritime transactions; and we are of opinion that the mère fact 
that the event and measure of liability are referable to the charter 
party does not make the bond a maritime contract, nor make its ob- 
ligation maritime in the jurisdictional sensé. The common-law na- 
ture of the bond is unchanged. It became operative only upon failure 
of the charterer to perform his separate charter party agreement, 
as the new and separate promise of the surety, not to perform that 
agreement, for he is neither a party therein, nor required or authorized 
to carry out its terms, but to pay the damages suiïered through the 
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nonperformance of the charterer's independent tindertaktng. The 
distinction which thus appears is well pointed out as making the sep- 
arate oblirotion under the new promise nonmaritime, in The Cen- 
turion, 1 Ware, 479, Fed. Cas. No. 2,554. The opjnion is by Judge 
Ware, a leading authority in admiralty law, and says: 

"Although the admiralty has a gênerai jurisdictJon over maritime contracts 
and quasi contracts, and things done on the sea, it does net follow that the 
payment cf a debt In every form which It may assume can be enforced In the 
admiralty simply because It origlnated In a contract, or in the performance 
of a service which was within the Jurisdiction of the court. While the original 
cause or considération subsista and Is In force, the party may hâve his remedy 
In thls court; but when that Is extingnished, and the debt passes into a new 
form by what, In the civil law, is called a novatlon — as when the credltor 
recelves a bond for the sum due, or a negotiable note or bill of exchange l3 
taken as payment, and as an extinguishment of the debt — it wUl not be con- 
tended that the admiralty has jurisdiction to enforce the payment of the debt 
In Its new form." 

The obligation of the bond does not extinguish the debt of the 
principal, as in the case of novation, but the money liability is as- 
sumed in a new contract, under a new form and by a new party, and 
is thus equally distinguishable from the original maritime contract. 
Of like irrtport are Fox v. Patton (D. C.) 27 Fed. 746 and The Har- 
vey and Henry, 30 C. C. A. 330, 86 Fed. 656. 

Thus viewing the contract of the surety, we are satisfied that it 
is not maritime in its nature, and not within the admiralty jurisdic- 
tion, although it appears in the case of Haller v. Fox (D. C.) 51 
Fed. 298, that Judge Hanford ruled otherwise in respect of like sub- 
ject-matter. The opinion referred to is entitled to great weight, and 
has been carefully considered, but we are constrained to the belief 
that it is not in harmony with the authorities. 

The decree of the District Court is therefore reversed, and the 
cause remanded, with direction to dismiss the libel for want of ju- 
risdiction. 



UNITED STATES LEATHEK CO. ▼. HOWELU 

(Circuit Court of Appeals, Fourth Circuit February 7, 1907.) 

No. 693. 

L Courts— United Stateb Coubts— Statb LiAws as Rtjles oï' Décision— Fel- 
Low Sekvant Act of Nokth Carolina. 

The Suprême Court of North Carolina having decided that the fellow 
servant act of that state (Révisai N. C. 1905, § 2646), providiug that 
"any servant or employé of any rallroad company" injured through the 
négligence of any other servant, employé, or agent of the company may 
maintain an action therefor against the company, applies to a manufactur- 
Ing corporation which owns and opérâtes a spur track on Its gromids as 
Incidental to its main business, virith respect to servants employed In such 
service such construction of the statute Is blnding on the fédéral courts. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, § 957. 

Ed. Note. — State laws as rules of décision in fédéral courts see note 
to Wllson v. Perrin, 11 O. C. A. 71 ; Hlll t. Hite, 29 C. C. A. 553.] 
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S, Neolioence— Défense or Contbibdtoet NEauaENCE— Questio» fou 3vni 

«NDEB NORTH CABOLINA STATUTE. 

Under Révisai N. C. 1905, § 483, which provides that "contributory 
négligence must be pleaded and proved by tbe défendant," as construed bj 
the Suprême Court of tbe state, tbe trial judge cannot direct a verdict 
on a plea of contributory négligence, but must submlt tbe issue to tbe 
jury. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 37, Négligence, § 333.] 

8. Teiait-Instructions— Requests. 

Tbe court Is not required to give requested instructions In tbe identical 
words used therein, but It Is sufficlent if tbey are substantially given. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 46, Triai, § GG5.] 

4. Mastee ahd Servant— Action fob Injxjey to Seevant— Questions eoe 
Jury. 

Evidence considered In an action by a servant to recover for an injury 
received wbile coupling cars tbrough the alleged négligence of the en- 
gineer, and heJé sufficlent to justlfy tbe court in refusing to direct a 
verdict for défendant, and in submitting tbe case to tbe jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 10Ô1-1067.] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Charlotte. 

E. J. Justice, for plaintifï in error. 

Locke Craig (C. H. Armfield and W. D. Turner, on briefs), for de- 
fendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and AIcDOW- 
ELL,, District Judge. 

PRITCHARD, Circuit Judge. This is an action at law instituted 
in the superior court for the county of Mitchell, N. C, against the 
United States L,eather Company (a corporation organized under the 
lavvs of the state of New Jersey and doing business in North Caro- 
lina) for injuries alleged to hâve been sustained by E. H. Howell, 
the défendant in error, while engaged in coupling cars of the plain- 
tifï in error at its tannery at Old Fort, in that state. On a pétition 
filed by the United States Leather Company, the plaintifï in error, the 
case was removed to the Circuit Court of the United States and tried 
at the June Term, 1906, of that court at Charlotte. The plaintifï in 
error has a large tannery at Old Fort, and on its yards has spur tracks 
Connecting with the tracks of the Southern Railway Company upon 
which are placed cars for loading and removing freight of various 
kinds, consisting principally of wood and tan bark. Défendant in 
error was an employé of the United States Leather Company at the 
time he was injured and was in the discharge of his duties as such; 
at which time the leather company was engaged in weighing loaded 
cars composing the train, and the car in question had been placed upon 
the scales and uncoupled at both ends for the purpose of correctly 
ascertaining its weight. After the car had been weighed, W. W. Mc- 
Elroy, vi'ho was at the time acting as engineer, in response to a signal 
from' défendant in error backed the train so that the car could be 
coupled, and the coupling was made at the front end by a man named 
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Jordan. Howell was at the other end and made the rear coupling. 
Up to this point there is no dispute as to the facts. Howevef, plain- 
tiff in error contends that the train, after making the coupling at the 
front end, continued to move hackwards, and that Howell at the rear 
end, while the train was in motion, thrust his foot between the draw- 
heads at the moment of impact. On the other hand, the défendant in 
error contends that after making the front coupling the train stopped, 
and while it was standing still he attempted to adjust the drawhead 
by kicking it into place ; that when "his lick was too far gone to catch" 
the engineer, without warning, unexpectedly and suddenly moved the 
train backward, crushing Howell's foot between the drawheads. There 
was a verdict and judginent for the défendant in error, from which 
judgment a writ of error was sued out to this court. 

The first exception relates to the ruling of the lower court as to 
the law bearing upon the facts in this case. It was held by the court 
below that McElroy, whose négligence is alleged to hâve caused the in- 
jury complained of, was at the time of the accident the vice principal 
and not the fellow servant of the plaintiff in error. We do not deem it 
necessary to discuss this phase of the case in view of the conclusion 
reached in regard to the construction of the fellow servant act of 
North Carolina. 

The next point raised is also involved in the first exception. The 
décision of the Suprême Court of that state in the case of Bird v. 
Leather Company (N. C.) 55 S. E. 727, renders it unnecessary to con- 
sider many of the questions sought to be raised by the assignment of 
errors. Even if the contention of plaintiff in error that the vice princi- 
pal was actingin the capacity of a fellow servant at the time the in jury 
occurred be correct, still we are confronted with the proposition that 
the plaintiff in error is a railroad corporation within the meaning of 
the fellow servant act of North Carolina, and the rule which plaintiff 
in error seeks to invoke does not apply in this case. 

Section 2G40, Rev. Laws N. C. 1905, is as fo!lows : 

"Any servant or employé of any railroad company operating in this state 
who shall suffer injury to his person, or the personal represeiUative of any 
such servant or employé who shall liave snffored deatli in the course of his 
services or employnient with such company by the négligence, carelessness 
or incompétence ot any other servant, employé or agent of the company, or 
by any defect in the maehinery, ways or ap))liances of the company, shall 
be entitled to raaintain an action against snch company. Any contract or 
agreement, expressed or impMed, made by any employé of sucii company to 
waive the benefit of this section shall be null and void." 

This section has been construed bv the courts of that state in the 
cases of Tanner v. Lumber Co., 140 N. C. 478, 53 S. E. 287 ; li emp- 
hill V. Lumber Co. (Aug. 4, 1906) 54 S. E. 420, 69 L. R. A. 887. In 
thèse cases it was held where one opérâtes a branch road or spur track 
similar to the one owned by the plaintiff in error that such road is a 
"railroad" within the meaning of the fellow servant act. 

Since the submission of this case the court has bëen furnished with 
a supplemental brief in which référence is made to the case of Bird 
V. Leather Co., suora, in which the opinion of the Sunreme Court of 
North Carolina was handed down on December 11, 1906. It appears 
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that the plaintiff in error in that case instituted an action in tlie state 
court against the plaintiff in error in the présent action, and the court 
in that case holds that section 8646 (the fellow servant act hereinbefore 
referred to) applies te the plaintiff in error in the case at bar. The 
syllabus in the case of Bird v. Leather Company, supra, is as follows : 

"When a corporation in aid of its primary purpose owns and opérâtes a 
raiiroad, the Fellow Servant Act applies in the détermination of liability for 
acts resulting therefrom." 

In that case the défendant company relied upon the défense that 
the cause of the injury was the resuit of an act of a fellow servant, 
and therefore the plaintiff vi'as not entitled to recover. The issue 
raised was well-defined, and after a careful considération by the court 
it was decided against the contention of the défendant company. This 
being the construction of a statute by the Suprême Court of the state 
where this action was instituted, we adopt the same as the proper rule 
of construction to be placed upon the fellow servant act to which we 
hâve heretofore referred. 

In the case of Kibbe v. Stevenson Iron Min. Co., 130 Fed. 149, 6!> 
C. C. A. 147, the question involved in this controversy was before the 
court and in discussing the matter Sanborn, Circuit Judge, who de- 
livered the opinion of the court, among other things, said : 

"The national courts uniformly follow the constrtiction of the Constitution 
and statutes of a state given by its higliest j'udicial tribunal iu ;ill cases whicl» 
involve no question of gênerai or connnercial lav,- and no question of right 
under the Constitution and laws of the nation. Brilles v. RrimHeld. 120 U. S. 
T-")9, 703. 7 Sup. et. 7-'!(i, ?,() L. Ed. 780; Détroit v. Osl)orne, l;;."; U. S. 402, 40U, 
10 Sup. et. 1012, .'51 L. Ed. 260; Madden v. Lancastcr Countv, (m Fed, l&s, 
102, 12 C. C. A. r,m, ,570; Clapp v. Otoe County, 104 Fed. 478. 477, 45 C. C. A. 
579, ,582; City of r?eatrice v. Edminson, 54 C. C. A. 001. 604. 117 Fed, 427, 4.8i>. 
The Suprême Court of Minnesota has decided that section 2701, Geii. St. 1.S!)4. 
governs the relation of master and servant, and the liabiiity of llie former 
to the lutter when they are engased in the opération of a short raiii'oad own- 
ed and operated by a mining cori)oration, which is not a raiiroad corporation. 
for the sole purpose of operating its mine, and that the statute thus ('onstrued 
does not vioLote any provision of the Constitution of the state of Jlinnesota. 
It has held tliat this statute applies not to railronds as such, but to railro:!!! 
hazards; that it governs 'ail persons and corporations operaling a Une of 
raiiroad incident to which are the hazards and risks intend(>d to be gnard- 
ed asainst by the Eegislatnre' ; and that the statute thus construcd is not vio- 
lative of the Constitution of the state." 

The third exception is to the refusai of the court to direct a verdict 
against the défendant in error on the plea of the défense of contribu- 
tory négligence. Section 483, Révisai N. C. 1905, provides : "that 
contributory négligence must be pleaded and proved by the défendant." 
Tt has been repeatedly held by the courts of that state that the trial 
judge cannot direct a verdict upon the plea of contributory négligence, 
but must siibmit the same to the jurv, as was donc in this instance. 
Frazier v. R, R. Co., 130 N. C, 355, 41 S, E. 941 ; House v. R. R. R. 
Co., 131 N. C. 103, 43 S. E. 553 ; SherriU v. R. R. Co„ 140 N. C. 
252, 52 S. E. 940 ; Whisenhant v. R. R. Co., 137 N. C. 349, 49 S. E. 
559. This issue was submitted to the jury and found in favor of the 
défendant in error, and in view of the évidence we are not inclined 
to hold that it was error. 
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_ The fourth exception is to the refusai of the court to give tlie plain- 
tiff in error's spécial instruction set forth in such exception. We think 
that the court below properly refused this instruction, inasmuch as 
there was not sufficient évidence to sustain the same. In so far as the 
évidence justified this exception it is covered, we think, by the gênerai 
charge of the court. We fail to find any évidence which warrants 
the assumption that the engineer was trying to couple two cars at 
the same time without stopping the engine after the fîrst coupling. 
In other words, there is no évidence to show that the défendant in 
error gave the engineer a signal which would justify him in assuming 
that two cars were to be coupled at the same time. 

As to the fifth exception we think that the ruling of the court was 
proper under the circumstances, especially in view of the fact that 
the court correctly stated the rule in its charge to the jury upon the 
subject. 

In considering exceptions numbers 7, 8, 9, 10, and 11, we are of the 
opinion that there is no merit in the same. We hâve read and carefuUy 
considered the very able and exhaustive charge of the learned judge 
who tried this case, and we are satisfied that his charge clearly and 
fairly states the law applicable to the issues and évidence pertaining 
to the same. 

The court is not required to give instructions in the identical words 
used therein, and if the same are substantially given it is sufficient. 
Burton v. March, 51 N. C. 409; Mitchell v. Corpening, 124 N. C. 
473, 33 S. E. 798; Cox v. R. R. Co., 126 N. C. 103, 35 S. E. 237; 
Brown v. Power Co., 140 N. C. 333, 53 S. E. 954, 3 L. R. A. (N. S.) 
913. 

We will now consider out of its order the second exception which 
is to the refusai of the court to instruct the jury "that there was no 
évidence to go to the jury that the plaintiff was injured by the nég- 
ligence of the défendant as alleged in the complaint." This exception 
is in the nature of a demurrer to the évidence. Howell, the défendant 
in error, testified as follows : 

"As soon as the car was weighecj the man at the scales said 'ail right,' 
and I was back from the cars a little pièce — the track curved a little pièce — ■ 
and I eouldn't see Mr. McEIroy staiidhig up beside the car, and I stepped up 
with the scales and aisked Charlie Jordan if he had made his coupling. He 
said, 'Yes, he had made it.' (The car was standing still.) I looked at my 
coupling, and the drawhead of the car had slipped down so that it wouldn't 
couple when it came together, It was standing and just a little distance apart. 
and I saw that it didh't make and that the drawhead had to he pushed over, 
and I stepped between the cars and took my lef t l'oot to kick the drawhead over 
so it would make the coupling, and just as I did that he struck the three 
cars on the left, and the slack run back, and the engine corne right on back 
and threw me and the space caught me. Q. When you went in between the 
cars wliat was the position of the car at that time? A. They was standing 
still, sir, to the best I know. Q. Well, was any signal given that you know of 
to the engineer to come back? A. Not that I remember of. * * * Q. Why 
did you use that [your foot]? A. I didn't hâve anything else to make it with, 
and thought I was perfectly safe in doing it as the car was standing still. 
Q. As you went in there then the car was standing still? A. Yes, sir. Q. 
As you went in what took pince? A. As I made my lick to Icick the drawhead 
over he struck the back cars. ïhere was three cars coupled to the enj^ne; 
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but my lick was too far gone to catch, and he struck the baek car and knocked 
the slaek back, and thc engine just jerked me back into space, and the draw- 
head caught me. * * * Will you tell the jury why you didn t step back 
out there before you put your foot in there and signaled? A. The train was 
standing. I thought it would stand still. * * ♦ Q. Now, Mr. Howell, 
whose business was It to indicate when those cars were to move, yours or Mc- 
EIro,y's? When you want to make the coupling, do you or McElroy make the 
sign? A. The man who makes the cou])ling gives the sign. Q. When you were 
making that coupling it was McElroy's duty to obey your signal when you 
signaled to him? A. Yes, sir; it was bis duty. Ile was over me. * * * 
Q. Now then, wlien he makes his coupling, what is his duty? A. That is 
what l wanted to explain a minute ago. If you will let me explain that, I 
can tell you the way I understand it. Whenever you signal an engineer to go 
ahead or come back in coupling cars, when he strikes the cars or hits anythnig 
he is supposed to stop until he gets another signal. This is the way I un- 
derstand it. That is the reason that I thought it was safe when I stepped in 
there to kick the drawhead. * * * Q. When he makes the coupling? A. 
When an engineer is waved back and hits he is supposed to wait until he Is 
signaled again. Q. That la what you were relying upon? A. Yes, sir. 
Q. So that when Jordan made the coupling, and the cars were standing still, 
you thought it was safe to go in there? A. Yes, sir." 

This testimony was practically uncontradicted. McElroy, a witness 
for the plaintiff in error, testiiied that he thought the train stopped. 
Terrell, another witness for the company testified : 

"Q. Isn't it the duty of the engineer to wait when the flrst coupling is made 
for another signal? A. I would expect him to wait. * * * Q. When the 
engine is standing still, don't you expect the engineer to give the switchman. 
notice he is going to move his engine? A. If I was going to couple I would 
give him a signal when to move. * * • Q. And you would expect him to 
give you the signal when he moved. A. X would expect him to move the en- 
gine whenever I give him the signal to. Q. You wouldn't expect him to move 
until you did? A. No, sir. Q. If the engineer was going to move his engine 
without having been signaled to do so, wouldn't it be his duty to give his 
signal to the flagman? A. It would be his duty to wait until he got a signal. 
Q. And if he didn't get a signal it would be his duty to give one? A. It would 
be his duty to stand still until he got one. * * * Q. Ile must wait for the 
signal? A. Yes, sir. Q. And if the cars are standing still the brakeman is 
at liberty to go in and ad just them and then step out for the signal? A. Yes, 
sir." 

Hemphill, another witness for the compan}^ testified that he couldn't 
say whether the train stopped or not. 

We hâve given due considération to the foregoing évidence, and are 
of opinion that the trial judge was justified in submitting the same to 
the jury. The défendant in error testified that he wcnt between the 
cars to ad just the couplets while the train was at a standstill, and 
that the engineer who was in charge of the engine suddenly ran the cars 
together, as a resuit of which he was injured. He also testified that no 
warning was given him by the engineer as to his intention to move 
the cars, and that the engineer without any signal from him moved 
the cars in a carcless, négligent, and reckless manner which resulted in 
his in jury. 

It was shown by Terrell, a witness for plaintifif in error, that it 

was the duty of the engineer to wait when the first coupling vi^as made 

until another signal was given him before moving the cars again. It 

was also shown by this witness that it was the duty of one engaged 
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in couplîng cars to signal the engineer each time before the cars were 
moved. 

While the évidence of the défendant in error was contradicted to 
sonie extent by McElroy, and perhaps others, at the same time, his 
évidence was such, if taken alone, as to warrant the jury in returning 
a verdict in favor of the défendant in error. In other words, the 
évidence was such as to raise an issue about which reasonable men 
might reasonably dififer, and this after ail should be the true test in 
determining whether under a given state of facts the trial judge should 
take the case from the jury. 

In the case of Hopkins v. R. R. Co., 131 N. C. 464, 42 S. E. 902, 
the court in discussing this question, among other things said : 

"It is well settled that on a motion for nonsuit, or It.s counterpart, the di- 
rection of a verdict, tlie évidence of the plaintiff must be accepted as true, and 
construed in the light most favorable for him. Moore v. St. Ry. Co., 128 N.C. 
455, 39 S. E. 57; Colev v. R. R. Co., 129 N. C. 407. 41,3. 40 S. B. 195, and cases 
thereln cited. In l'urnell v. II. R. Co., 122 N. C. 8.32, 29 S. E. 953, Justice 
Fnrches, speaking for tlie court snys: 'Tliis motion is substantially a demur- 
rer to the plaintiff's évidence, and this being- se. and the court having no 
right to pass upon tbe weight of évidence, every fact that plaintiff's évidence 
proved, or tended to prove, mnst be taken by the court as proved. It must 
be taken in the strongest light as against the défendants.' Thus construing 
the évidence, there eau be no doubt tliat the case should hâve beeu sub- 
mitted to the jury. Therefore there was error In the judgment of nonsuit." 

There are numerous other décisions of the Suprême Court of North 
Carolina which are in harmony with the foregoing; but we do not 
deem it necessary, for the purposes of this case, to refer to the same. 

The record discloses the fact that the case at bar was tried with 
great care by the trial judge, and that every possible défense to which 
plaintiff in error was entitled was submitted to the jury for their con- 
sidération, and we are therefore of opinion, for the reasons herein- 
before stated, that the judgment of the Circuit Court should be affirmed. 

Affirmed. 

McDOWELL, District Judge, concurs in the conclusion reached. 
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(Circuit Court of Appeals, Sixth Circuit. March 18, 3907.) 

No. 1,600. 

BouNDAEiES— Description in State Patent— Constbuction. 

A description of a tract of land in a state patent as "beginning on three 
chestnuts and chestnut oak near the head of the Pigeon Fork ; thence (run- 
ning the dividing ridge between Turkey creelc and the Line Fork to the De- 
feated Branch ; thence the dividing ridge between the Defeated Branch and 
Turkey creek), S. 10° W., 68 pôles, to a chestnut, * * * " construed 
as though written, "beginning on three chestnuts and chestnut oak near 
the head of Pigeon Fork ; thence (running the dividing ridge between 
Turkey creek and the Line Fork to the Defeated Branch, thence the di- 
Tiding ridge between the Defeated Branch and Turkey creek), S. 10° W., 
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68 pôles, to a chestnut," etc., maklng siich portion a single call, wherc, If 
construed literally as written, It not only left the courses and corners be- 
tween the monuments ealled for undeflned, but dld not conform to the plat 
which accompanled the certifieate of survey; whereas, as construed, the 
description and plat agreod, and the survey closed and embraced about the 
quantlty of land called for. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

S. B. Dishman and D. D. Field, for appellant 
J. D. Black and J. W. Alcorn, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit in equity instituted 
by the Tuggle Land & Timber Company, claiming to be the owner of 
certain trees on two tracts of land in Letcher county, Ky. — one con- 
taining 404 acres, and the other 1749 acres — to enjoin the Minerai 
Development Company and A. B. Asher from denying, preventing, or 
in any wi^e interfering with its right to own, eut, and market the said 
trees. The plaintifï claimed title by intermediate conveyances from 
one Isom Stamper, under patent No. 10,899, issued to him by the com- 
monwealth of Kentucky, February 5, 1848, for 12,000 acres of land. 
The plaintifï claimed that the two tracts of timber land described lay 
wholly within the boundaries of the Stamper patent of 12,000 acres ; 
while the défendants contended that they did not lie within the said 
patent, but wholly outside the same, and based their claim of ownership 
to the timber on patents junior in date to the Stamper patent of 12,- 
000 acres. The whole controversy turns upon the true location of 
the Stamper patent of 12,000 acres. If the Unes of this patent are 
located according to the contention of the plaintiff below, it is the 
owner of ail the trees which it claims, and the défendants are wilhout 
title to any of the fîve tracts or the timber thereon, which they claim 
under patents junior to that of Isom Stamper. On the other hand, if 
the défendants' contention as to the location of the Stamper patent 
is correct, the plaintifï below has no claim whatever to any of the 
trees on the five tracts claimed by the défendants under patents junior 
to that of Isom Stamper. The court below held in favor of the conten- 
tion of the plaintifï, namely, that the Stamper patent of 12,000 acres 
embraced within its boundaries the 404-acre and the 1,749-acre tracts, 
on which the timber in dispute is located. From this the défendants 
below appealed. 

The original certifieate upon which the Isom Stamper patent was 
based, describes the land as surveyed July 24, 1846, for Isom Stamper, 
assignée of Eli j ah Combs, 12,000 acres of land by virtue of part of a 
Perry county court land warrant. No. 360, on Turkey creek, of the 
Line Fork of the North Fork of the Kentucky river, and bounded 
as foUows, to wit: 

"Beginnlng on three chestnuts and chestnut oak near the head of the 
Pigeon Forls; thence running the dlviding ridge between Turliey creek and 
the Line Fork to the Defeated Branch ; thence the dividing ridge between the 
Defeated Branch and Turkey creek; thence S. 10° W., 68 pôles, to a chestnut; 
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thence S. 10° E., 98 pôles, to a chestnut oak and sarvls, S. 68* W., 125 pôles, 
to a stake; thence S. 5° E., 100 pôles, to a stake; thence S. 68° WL, 2.000 pôles, 
to a stake ; thence S. 40° W., 320 pôles, to a stake ; thence north 1.328 pôles to 
a stake ; thence N. 77° E., 1,900 pôles, to a stake; thence S. 33° B., 600 pôles, 
to the beglnning." 



.,-i? 



Accompanying this certifîcate was a plat in the following form: 

The patent upon this plat 

'^ and certifîcate was issued 

Sr--' " y Febniary 5, 1848, and de- 

' «A^ scribes the land as — 

» 1 "Beglnning on three chestnuts 

• î and chestnut oak near the head 

' J of the Pigeon Fork; thence run- 

/ I ning the dividing ridge between 

I I Turkey creek and the Line Fork 

/ I to the Defeated Branch ; thence 

• ,' the dividing ridge between the 

• I Defeated Branch and Turkey 

• J creek, S. 10° W., 68 pôles, to a 

• î chestnut; thence S. 10° E., 98 
I j • pôles, to a chestnut oak and sar- 
• / ' vis ; thence S. 68° W., 125 pôles, 
/ / J to a stake; thence S. 5° K, 100 

,* J • pôles, to a stake; thence S. 68° 

; I W., 2.000 pôles, to a stake; 

; , thence S. 40° W., 320 pôles, to a 

I I stake; tlisnce north 1,328 pôles 

j to a stake; thence N. 77° EJ., 

I 1.000 pôles, to a stake; thence 

/ î S. s:r E., 600 pôles, to the be- 

' • giniiing," 

,' I It will be observed that the 

'"^ ^ ,' description of the 13,000 acre 

* - ^ J Stamper tract, as given in the 

"-^^ • certificate of survey, is the 

*>,»^ 9 saine in ail respects as that 

" ^^ \ given in the patent except 

* ^ . J. that the word "thence" ap- 
"■*> pears in the certificate be- 
tween the words "Turkey 
creek" and the letters and fig- 
ures "S. 10° W," but doe? not appear in the patent. The apparent 
object of this omission, for reasons which w ill appear more fully later, 
was to enable the language descriptive of the dividing ridges to be 
read parenthetically, thus: 

"Beglnning on three chestnuts and chestnut oak near the head of Pigeon 
Fork ; tlience (running the dividing ridge between Turkey creek and the Line 
Pork to the Defeated Branch; thence the dividing ridge between the De- 
feated Branch and Turkey creek), S. 10° W., 68 pôles, to a chestnut; thence 
S. 10° E., 08 pôles, to a chestnut oak and sarvis," etc. 

A comparison of the description given in the certificate of survey, 
with the p'at made from it and recorded, at once discloses the fact that 
there is apparently a discrepancy between the description and the 
plat ; for while the description contains apparently eleven Unes, the plat 
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as recorded, contains but nine, and thèse nine are the Unes defined by 
courses and distances which are included in the description, and read 
as follows : 

"Beginning on three chestnuts and chestnut oak near tlie head of Pigeon 
Fork ; * * • thence S. 10° W., 68 pôles, to a chestnut ; thence S, 10° E., 
98 pôles, to a chestnut oak and sarvis ; thence S. 68° W., 125 pôles, to a 
stake; thence S. 5° E., 100 pôles, to a stake; thence S. 68° W., 2,000 pôles, 
to a stake ; thence S. 40° W., 320 pôles, to a stake ; thence N. 1,328 pôles to ' 
a stake; thence N. 77° E., 1,900 pôles, to a stake; thence S. 33° E., 600 pôles, 
to the beginning." ' 

In other words, the apparent discrepancy is the resuit of the près- , 
ence in the description of the following language immediately succeed- 
ing the désignation of the beginning corner : 

"Thence running the dividing ridge between Turkey ereek and the Llne 
Fork to the Defeated Branch ; thence the dlvidfng ridge between the Def eated 
Branch and Turkey creek." 

And the real question in the case is whether this bnguage should be 
interpreted as designating th • openiu? lines of th° survey, or as being 
merely descriptive of the ridges along which the opening Unes as 
defined by course and distance, are to be run. 

Corning to tlie considération of this question, whether the survey 
is one of nine or eleven lines, it is to be noted, in the first place that, 
of the nine lines which make up the plat of the recorded survey, every 
one is defined by course and distance ; that thèse courses and distances 
when run out, make a survey of the figure shown in the plat, which 
closes; and that it closes so as to embrace 13,500 acres, substantially 
the amount in the survey which calls for 12,000 acres ; and it closes, 
no matter which way the lines are run, whether forvi'ard or backward, 
whether directly or by the reverse method. On the other hand, di- 
recting our attention to the language which is inserted immediately 
succeeding the désignation of the beginning corner, namely "thence 
running the dividing ridge between Turkey creek and the Line 
Fork to the Defeated Branch ; thence the dividing ridge between the 
Defeated Branch and Turkey creek," it will be observed that there 
is no course or distance given for thèse lines, or either of them, if 
they be regarded as two. After giving the beginning corner "at the 
head of Pigeon creek," the description says "thence running the divid- 
ing ridge between Turkey creek and the Line Fork to the Defeated 
Branch ; thence the dividing ridge between the Defeated Branch and 
Turkey creek." If we regard this as a description of two lines, the 
first ends at "the Defeated Branch," or wherever that point may be 
upon this stream, while the second does not end at ail, at least no . 
termination is given. It is apparent that the location of thèse lines 
is uncertain, and must be left largely to guess work. It appears that 
Mr. Tuggle, the head of the plaintiff company, made a survey and 
a map which appears in the record, making use of the alleged calls 
along the ridges between Turkey creek and the Line Fork and Tur- 
key creek and the Defeated Branch, with this resuit: That the first 
call from the beginning corner running the dividing ridge between 
Turkey creek and the Line Fork to the Defeated Branch, was 1,123.2 
poks long, and the second call starting from the corner thus fixed 
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by Mr. Tug-gle, and running the dividing ridge between the Defeated 
Branch and Turkey creek, was 1,144.52 pôles long. This makes 2- 
266.54 pôles, or more than seven miles from the beginning corner of 
this survey to the first-marked corner thereof, designated by "a chest- 
nut," which was followed 98 pôles further on, by the corner desig- 
nated by "achestnut oak and sarvis." As a resuit of including thèse 
two lines running the ridges for nearly seven miles, which were not 
in the recorded plat, and were never used to ascertain the area em- 
braced in the patent, it became necessarv, in running the long line 
"S. 68° W., 2,000 pôles," to shorten it to 1,130 pôles, or 880 pôles, 
over two miles and a half ; and then to lengthen the long line on the 
west of the survey, which runs "North 1,338 pôles" to 3,120 pôles, 
an increase of 792 pôles, or over two miles. As a resuit of this method 
of reconstruction, the Stamper patent of 13,000 acres was enlarged 
so as to include 16,000 acres. 

Recurring to the description of the survey by courses and distances, 
being the lines used by the surveyor in making the plat, it is well known 
that the method in use in the early days in constructing a large sur- 
vey in the mountainous région of Kentucky, "by protraction," known 
commonly as a "call" survey, was to mark the beginning corner by a 
monument, then survey and mark by monuments two or three short 
lines, and then complète the survey on paper by merely ap^reeing upon 
the courses and distances, filing the certificate, and subsequently mak- 
ing the plat. This was apparently the method pursued in the présent 
case. The beginning corner was marked, and so were the succeeding 
lines designated by courses and distances and marked by monuments, 
the first of thèse being "S. 10° W., 68 pôles, to a chestnut," and the 
next "S. 10° E., 98 pôles, to a chestnut oak and sarvis," But, in the 
plan pursued by Tuggle, the lines marked by monuments which we 
hâve described, and which should hâve been at the beginning of the 
survey, and which there is everything to indicate were actually sur- 
veyed and marked, do not appear in the survey for nearly seven miles 
from the beginning corner, being separated by the two long lines run- 
ning the dividing ridges which intervene. We cannot believe that 
this ever occurred; that the survey was ever so made. The inhérent 
improbability is too strong, and, besides, the testimony of the wit- 
nesses, the Stampers, Cornett, Fields, and others, tends to show that 
the beginning lines and corners, marked by monuments, to which 
we hâve alluded, were actually run on the ground, beginning at the 
head of Pigeon Fork, and were marked on the ground as indicated 
in the description. The more we reflect upon the description in this 
survey, considered in the light of the facts in the record the more 
clear it becomes that the language descriptive of the dividing ridges, 
along which it was intended the opening lines of the survey should be 
run, was never designed to be treated as calls, or play any real part 
in the survey. This descriptive matter was merely ancillary, to be 
used if needed in laying out the opening lines. And, in this con- 
nection, it may be well to say that the opening calls of the survey, be- 
ginning at Pigeon Fork, and including the first three lines, did run 
the dividing ridge between Turkey creek and the Line Fork, and the 
dividing ridge between the Defeated Branch and Turkey creek, just 
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as indicated in the preliminary or parenthetical statement of the de- 
scription. Really, it seenis almost absurd to consider this descriptive 
matter respecting the dividing ridges seriously as calls of the survey. 
There was no place for theni as calls or lines. The survey was com- 
plète without theni. The nine lines shown in the p'at, reversed and 
run, bcginning at Pigeon Fork, which was both the beginning and end- 
ing corner, close the survey, and leave no space for the interjected 
ridges, which were only mentioned as a guide to the location of the 
opening calls. 

Conceding that there is doubt and ambiguity as to the location of 
this patent, the rule is well settled in Iventucky that such doubt, arising 
as it does from the certificate of survey, the plat and the patent, must 
be construed most strongly against the patentée, for whom the sur- 
veyor acted. Pearson v. Baker, 34 Kv. 321, 334 ; Bramblet v. Davis, 
141 Fed. 776, 784, '7r3 C. C. A. 204. Évidently the surveycr who did 
the real work in making the map and locating the patent, understood 
perfectly what ail the parties intended at the time. Fie knew why the 
descriptive matter respecting the dividing ridges was inserted, and 
limited it to the real object for which it was used. Elliott v. Gibson, 
29 S. W. 620, 16 Ky. Law Rep. 708, 710. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings in conformity with this opinion. 



LOGUE V. LANGAN. 

(Circuit Court of Appeals, Eiglith Circuit. November 16, 1908.) 

No. 2,254. 

1. Specific PeRFORM.'iNCE— Paeoi. Gift. 

Equity will enforce a paroi gift of land, if accompanied by possessiou, 
wlieii valuable improvements hâve been made by tlie douée ou tlie strengtJj 
of and iu relianee on tlie gift, provided the évidence both as to the exist- 
ence of the contraet and its terms and conditions is cogent, clear, and im- 
ociuivocal, 

[Ed. Note. — For cases in point, sec Cent. Dig. vol. 44, Specific Perform- 
ance, §§ 132, 133.] 

2. Same — Paet Perfokmance— Parol Gifts. 

Part performance, or the niakiug of valuable improvements, rolied on 
to take a pai-ol gift of land ont of the statute of fraurts, miist be .sucb as 
to inclieate an acceptance of the gift on the terms on which it is alleged 
to hâve been made and such as are clearly referable to no other arrange- 
ment or iinderstanding. 

[Ed. Note. — For cases in point, sec Cent. Dig. vol. 44, Specific Perform- 
ance, §§ 120, 132, 133.] 

3. Same — Evidence. 

In a suit to enforce au alleged i)arol gift of land. eom])!ainant testifled 
that she moved on the land at lier brother's reipiest and that he told her 
be would give her the land for a home ; that he wanted ber to live there, 
and would exécute a deed when he got to it ; and that he expected one- 
third of the crops until such finie as he gave the deed, which he died, 
without executing. The évidence was uncertain whether he intended to 
convey the land in fee, or only to inake coniplainant a tenant for life, for 
a terni of years, or at sufferance ; nor did it appear wliether be intended 
to malie a présent gift or one effective in tlie future. Complainant lived 
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on tlie Ifind until after her brother's death, rondering to him one-tliir(î 
of the crops, whicli she also rendered to bis exccntor after bis death, and 
only expended about $150 on tbe premises iu repairing feuces, paperins 
rooms, etc. Held, that such évidence was insutiieient to establish a paroi 
gift of tbe land enforceable against bis Personal représentative. 

Appeal from the Circuit Court of tlie United States for the District 
of South Dakota. 

S. H. Wright (Joe Kirby, on the brief), for appellant. 
A. H. Orvis (L,. B. French, Frank R. Aikens, and Ilarold E. Judge, 
on the brief), for appellee. 

Before A^AN DEVANTER and ADAM S, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge. This was a bill to enforce the spécifie per- 
formance of a oarol contract to conve)^ land. The appellant, who was 
complainant below, allèges in her bill as follows: ''That on or about 
the month of April, 1896, Hugh Langan, now deceased, * * * 
proposed (orally) to this complainant that if she would remove from 
the place where she was then residing and make her home upon a 
certain tract of land then owned by him, to wit, the northeast quarter 
of section 33, township 96 north, of range 52, situated in Turner 
county, South Dakota, and réside there permanently, and would pay 
him, the said Hugh Langan, one-third of the crops raised thereon, 
he would give her the said land, and would make her a deed therefor 
as soon as he could get around to it, and if he did net make her a deed 
to said land he would leave it to her in his will, and that, when he 
could get around to the making of the deed or will to her, the pay- 
ment of one-third of the crops raised on said premises should cease." 
That she then and there accepted the proposition, and removed from 
the place where she had theretofore resided, and took up her résidence 
upon the quarter section as proposed, and has ever since resided thereon. 
That she has since then cultivated the land and turned over to Hugh 
Langan or his représentatives one-third of the crops raised thereon in 
accordance with the proposition made. That she made some improve- 
ments upon the place, amounting in the aggregate to about $1S0, in 
the confident belief that the place was ultimately to be hers. That 
Hugh Langan died in 1902 without having made a conveyance of the 
land to her, or without devising the same to her by his last will. That 
défendant, James A. Langan, is the executor of the estate of Hugh 
Langan, and sole devisee of ail the real estate including the quarter 
section above mentioned, which was owned and possessed by Hugh 
at the time of his death. The prayer is that défendant be required 
to make a good and suihcient deed to complainant transîerring to her 
the land described. The answer dénies on information and belief the 
making of the contract, and avers that the described quarter section 
■ was not owned by Hugh Langan in his lifetime, but was owned by 
the firm of Langan Bros., composed of Hugh, the deceased, and de- 
\ fendant ; that Plugh had no right or authority to make any agreement 
Svith respect to the disposition of the land without co-operating with 
défendant; that complainant had occupied the quarter section in ques- 
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tion, not under any contract for a conveyance thereof to her, but 
solely as a tenant of Langan Bros., and with no rights other than those 
of such tenant. 

The facts as disclosed by the proof appear to be that complainant 
was a sister of Hugh and James Langan. She was impecunious, 
and they were well-to-do farmers. She, with her family, consisting 
of an invahd husband, two daughters, and a son, had for some years 
prior to 1896 resided on a farm belonging to Hugh Langan in South 
Dakota. In 1896 she says her brother Hugh told her he wished she 
would move to another farm, mentioning the quarter section which 
is the subject of this controversy. Hugh and his brother James were 
copartners, and together owned ail the land standing in the name 
of either. The portion of the quarter section in question, containing 
20 acres, on which the résidence and outbuildings are located, stood 
in the name of James, and the balance (140 acres) stood in the name 
of Hugh. The principal évidence claimed to constitute a contract is 
given by the complainant herself. She testified that after she had lived 
on one of Hugh Langan's farms for a period of about seven years, 
and on the occasion of his telling her he wanted her to move to an- 
other farm consisting of the quarter section above described, he said, 
in the language of the witness, "that he would give me this for my 
home — the quarter — and wanted me to live on it. That is the rea- 
son I moved hère." She said she moved there about six weeks 
after that conversation, and that after she moved into the bouse her 
brother Hugh said "he wanted to make the house comfortable for 
me ; that he expected a share — one-third — of the crops until such 
time as he could get around to give me a deed to the land — deed to 
the property; that he would buiid to the house whatever I wanted. 
It didn't make any particular différence to him." She said she 
told him the house was big enough for her, but that he said before 
he died maybe he would like it bigger; that he wanted to build a 
lot to the house, but she thought he was giving enough to give it, 
and didn't want him to do it. Her testimony is the only direct 
évidence of the so-called agreement. Several witnesses were called 
by her who testified to certain admissions made at a later time by 
Hugh. For instance, John O'Donnel testified that he was riding 
with Hugh Langan at one time when he told him that he was going 
to move complainant and her family to the place now in controversy,. 
and that it would be "more convenient for the old folks to live 
there, and he wished to see them live on that place." The witness. 
said at that time he asked him the f ollowing question : "You will 
give Mrs. Logue this place?" and that he said: "Well, he could 
afford to, and that he intended that it should be her home, and that 
he would not bave to remove her again, but that his two brothers 
were as well entitled to help her as he was ; that is, James and 
Daniel Langan." One Swan Eckberg testified in behalf of com- 
plainant that Hugh Langan once told him that he had bought the 
larm for Mrs. Logue, and had donc this for her "because he never 
had done much for her, and that he was going to give her this prop- 
erty, as she had always been his best sister." Mrs. Newton testified' 
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that Hugh Langan told her that "she [tlie complainaiit] Iiad not 
donc so well as the rest had donc, and through sympathy and good 
feeling he wanted to do this for her; that he intended to give Mrs. 
Logue a farm, 160 acres." • Mr. Voutrobec testified that Hugh Langan 
once told him that the place belonged to Mrs. Logue; that he ask- 
ed Hugh whose place that was, and he told him it was Mrs. Logue's 
house. Emma Logue, the daughter, testified that after they had 
moved to the quarter section in question Hugh Langan said, on 
coming to the place and finding it somewhat dilapidated, "that he 
was going to fix the place up for me." She said she told him it 
was plenty good enough for her, but that he insisted on building a 
porch and a pantry onto the kitchen and a bedroom on the north of 
the house. She also testified that on another occasion Hugh came 
to their home and said to her mother : "You didn't make^ a very 
good move in regard to the house. The house is not as good as 
the house we moved from." And he says: "I ani going to fix 
it up comfortably for you, because I am going to give you this for a 
home, and I will make you a deed to it as soon as I can get around 
to it." The foregoing fairly discloses the character of évidence relied 
on by complainant. 

It appears that the quarter section in question was occupied by the 
complainant with her family until the death of liugh Langan in 1902 
and to the présent time, and that she always accounted to Hugh or 
his brother for one-third of the crops raised on it annually. Section 
1311 of the Revised Civil Codes of South Dakota (1903), where 
the land in question is situated, is as f ollows : 

"No agreemeiit for tlie sale of real proijerty, or of an interest therein, fe 
valid imloss the same, or some note or mémorandum therof, be in writins. 
and subsoribed by the party to be charged, or his agent thei-ennto autliorized in 
writing ; but this does not abridge the power of any court to compel the^ 
spécifie performance of any agreeuient for the sale of real property in case of 
part performance thereof." 

This statute, commonly known as the "statute of frauds," is an 
expression of a well-understood équitable rule that part performance 
of a paroi contract for the sale of lands removes the bar of the statute 
'of frauds. Equity also enforces a paroi gift of lands, if accompanîed 
by possession, when valuable improvements hâve been made by the 
"donee on the strength of and in reliance upon the gift. Neale v. 
Neales, 9 Wall. 1, 19 L. Ed. 590; Riggles v. Erney, 154 U. S. 244, 
14 Sup. Ct. 1083, 38 L. Ed. 976 ; Irwin v. Dyke, 109 111. 528 ; Welch 
v. Whelpley, 62 Mich. 15, 28 N. W. 774, 4 Am. St. Rep. 810. To 
warrant a decree for the spécifie performance of a paroi contract, 
whether of gift or otherwise, for the conveyance of land, the évidence 
must be cogent, clear, and uneqiiivocal, both as to the existence of 
the contract and as to its terms and conditions. Story's Eq. Jur. 
vol. 2, § 764: McKee v. Higbee, 180 Mo. 263, 299, 79 S. W. 407, 
and cases cited. The part performance or the making of valuable im- 
provements relied on by complainant to take her case out of the 
statute of frauds must be such as indicates an acceptance of the gift 
on the terms on which it is alleged to hâve been made, and such as are 
fairly referable to no other arrangement or understanding. Neces- 
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sarily, therefore, they must be consistent with no other theory than 
that of an absolute gift, which is the only theory on which complain- 
ant proceeds in this case. Williams v. Morris, 95 U. S. 444, 456, 24 
L. Ed. 360; Sitton v. Shipp, 65 Mo. 297; Emmel v. Hayes, 102 Mo. 
186, 14 S. W. 209, 11 L. R. A. 323, 22 Am. St. Rep. 769 ; Phillips 
V. Thompson, 1 Johns. Ch. 131 ; Cole v. Potts, 10 N. J. Eq, 67. 

How do the facts of the présent case respond to thèse several ruies? 
The évidence of the alleged agreement is net clear or canvincing. The 
complainant's version of the conversation, which she says embodied the 
agreement, taken in connection with the circumstances attending it, 
leaves it doubtful whether Hugh Langan intended to provide a home 
for his sister and her family by conveying the land to her in fee or by 
making her a tenant for life, for a terni of years, or at sufferance; 
and, if by either of the methods just suggested, a doubt ex'sts as to 
when and on what terms the conveyance was to be made. More than 
this, the évidence discloses an uncertainty whether her brcther intend- 
ed a présent gift or to express a gênerai purpose to be effective in the 
future or not, according to his judgment concerning his sister's best 
interests and his own circumstances at the time. The évidence of 
Hugh Langan's admissions to complainant's neighbors consists of loosc 
déclarations of a gênerai, fraternal, and benevolent character quite 
consistent with the intention to make a provision for a home for his 
sister in any other way than that now claimed by her. Their évidence 
generally relates to admissions of Hugh about his purpose to make some 
provision in the future for his sister, rather than ab jUt what had been 
done in the past. His chief purpose, as disclosed by ail the évidence, 
seems to hâve been to provide his sister a comfortable home, and also 
to provide an opportunity for the members of her family to make their 
own living by cultivating the farm. He very likely entertained the 
idea that the husband and three reasonably healthy children would 
get on better if afiforded the opportunity and confronted with the 
necessity of doing some work for their own living. This purpose 
could be well subserved by permitting theni to live on the farm in- 
definitely, while the title remained in him, and requiring them as a 
stimulus to exertion to account to him for a portion of the crops as a 
considération for his kindness. In considération of the foregoing 
we are of opinion that the proof of the contract as a'ieged to hâve 
been made lacks that degree of certainty requisite to its enforcement 
in equity. 

Moreover, the évidence of part performance or of making substan- 
tial improvements is not, in our opinion, sufficiently definite or spécifie 
to take the contract, if made, out of the protection of the statute of 
frauds. Whatever was done by complainant in either of thèse ways 
does not appear to be clearly and unmistakably referable to an obliga- 
tion to make a gift of an inheritable estate. The provisi n requiring 
payment of an annual rental points to the probability that the création 
of the relation of landlord and tenant was intended. The provision 
requiring complainant to remove from her old habitation and take pos- 
session of the quarter section in question is explained by the proof to 
bave been inspired by a brotherly disposition on Hugh's part to 
amelicwate the condition of his sister and her family, rather than to hâve 
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been made as a condition to a gift of an absolute estate. The évi- 
dence showing expenditures by complainant bas no relation to any 
express condition contained in the supposed agreement. Neither is 
it clearly referable to a purpose on the part of the complainant to 
improve her own freehold estate. The évidence rather indicates that 
Hugh himself intended to make such improvements on the place as 
vvonld render it thoronghly comfortable for his sister. The proof 
shows that ail she expended dnring the seven years while sbe remained 
there was about $150, and that this was expended in repairing fenccs, 
papering rooms, and the like. Such trifling expenditures for such pur- 
poses are not only possibly, but probably, referable to motives other 
than the one now claimed by complainant of improving her own estate. 
A sensé of gratitude to her brother for his kindness, or a commendable 
disposition to make her surroundings a little more attractive than they 
otherwise would be, might tempt her to make such triflin»- outlays. 
The fact that the land in question belonged, not to Hugh, but to him 
and his brother as copartners, and that ths titla tj the 20-acre tract 
upon which the résidence and outbuildings were located stood in the 
name of his brother, tends strongly to indicate that he did not in 1896 
intend to bind himself irretrievably to make a conveyance in fce simple 
of the land to his sister. He could not do so, and that is some reason 
why he would not undertake to do it. 

Moreover, there is strong reason to b-dieve that complainant never 
considered that she had a right to such a conveyance until about the 
time this suit was instituted, in January, 1904. From and after the 
events and déclarations connected with her removal to the land in ques- 
tion in 1896, and until the death of Huf^b Langan in 1902, t'iere is no 
substantial évidence of any daim to légal ownershÎT by her. She 
went on from the beginning of her occupancy of the place, accounting 
to her brother Hugh until his death for one-third of the crops an- 
nually raised on the place ; and, what is a signiiicant fact in apparent 
disharmony with her présent contentions, she continued thereafter to 
account to the executor of his estate for the annual rental until this 
suit was instituted. She must hâve knowii, soon after the death of 
Hugh, that he had not devised the land ti her, and, according to her 
claira, she then, at the very latest, had the légal right to it. The pay- 
ment of the reserved annual rental for two years thereafter is so in- 
consistent with her présent claim. when considered in connection with 
the doubtful évidence in support of it, as to effectually discrédit it. 

We think it sufficiently appears from what bas b;en said. without 
discussing some other questions ably argued bv counsel, that com- 
plainant shows no right to équitable relief, and that her bill was prop- 
erly dismissed by the Circuit Court. Its decree is accordingly affirmed. 
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BARROWS V. MUÏUAL, RESERVE LIFE INS. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1007.) 

No. 1,294. 

1. Writ of Erkor— Review— Estoppel to Allège Bkrok— Assent to Proceed- 

isG— AssuMPsiT— Demurrer to Spécial Coxint— Dismissal of Common 

COUNTS. 

L'iider the Illinois practice, where a demurrer bas beeii sustained to a 
spécial count in a déclaration in assumpsit, the plaintifl: may dismiss as 
to the common counts and assign error on the judgment rendered on the 
demurrer, notwithstanding the tact tliat he might hâve proved the same 
facts alleged in the spécial count under the common counts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Er- 
rer, § 3G11.] 

2. Insurance— MOTUAL Benefit Insuraxce — Validity of Assessments. 

Where a mutual beneflt Insurance policy provided that the rate of as- 
sessment should be fixed by the board of directors of the company, the 
fact that the executive committee took part with such board in flxing as- 
sessments did riot render the same illégal. 

3. Same— Action for Breach of Contraot— Sufficieîsicy of Déclaration. 

Where a policy or certifleate issued by a mutual beneflt Insurance com- 
pany expressly made the application a part thereof, and also provided 
that tbe entire coutract should be governed by, subject to, and construed 
only according to the constitution, by-laws, and régulations of the com- 
pany and the laws of the state of New York, a déclaration Ijy a policy 
holder in an action against the company to recover damages for an al- 
leged breach of contract by making illégal, unwarranted, and excessive 
assessments does not state a cause of action, where it does not set out 
either in extenso or in légal eft'ect the application or tlie constitution or 
by-laws of the company, which are substantive parts of the contraots. 

4. Same— Oonsteuction op Contract— Le g alit y of Assessmexts. 

Under a mutual life Insurance policy which provided that death losses 
should be paid from assessments on the policy holders. and that such as- 
sessments should be made at such rates as might be established by the 
board of directors. tbe fact that the rates of assessnient were iucreased far 
bevond those which the company or its agents represented would be re- 
quired, or those given in a table printed on the policy but not made a part 
of the contract, does not impeach their validitv, where it is not shown 
that they were higher than necessary to pay death losses, or were dis- 
criminative or fraudulently made. 

In Error to the Circuit Court of the United States for the Eastern 
division of the Northern District of lUinois. 

"riaintiff in error (hereinafter styled "plaintiff") brings suit in assumpsit 
to recover moneys paid under protest npon assessments alleged to hâve been 
Mlegnlly made and colleeted from plaintiff by défendant in error (hereinafter 
styled "défendant") upon a certain certifleate of membership in défendant 
company. The déclaration contained one spécial count and the common 
.counts. To the spécial count, défendant interposed a gênerai demurrer; to 
the common counts, the gênerai issue. On hearing, the demurrer was sus- 
tained; whereupon plaintiff elected to stand by his plea, and, without fur- 
ther order, the cause stood until called for trial, when plaintiff dismissed 
the common oounts. Thereupon judgment was rendered for défendant. ïo re- 
verse this iudgment. the writ of error herein was sued out. 

From the déclaration it appears that défendant is one of the so-ealled "as- 
sessment life Insurance conipanies" ; that plaintiff duly became a member 
thereof, at the âge of 51 years. on March 4. 188.^. and, in considération of the 
performance of certain conditions set out in the certifleate of membership, 
application, constitution, by-laws, and régulations of défendant, and the laws 
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of the State of New York, was eutitled to hâve tlie suni of $10,000 paid to 
the beneflciaries in said certificate named, withiii 90 days after his death. 
By the terms of the certificate, "mortuary assessments," so-called, were made 
payable at the home office of défendant in the city of New York within 30 
days from the flrst week day of February, April, Juue, August, October, and 
December of each year, or from such other periods as the board of directors 
might from time to time détermine. The said $10,000 was to be paid "from 
the death fund of the association at the time of said death or from any mon- 
eys that shall be realized to said fund from the next assessment to be made 
as hereinafter set forth, and no claim shall be otberwise due or payable ex- 
cept from the reserve fund as hereinafter provided. If at such date as the 
board of directors of the association may from time to time flx or détermine 
for making an assessment, the death fund is insufflcient to meet existing 
daims by death, an assessment shall theu be made upon every member whose 
certificate is in force at the date of the last death assessed for, and said as- 
sessment shall be made at such rates, according to tho âge of each member. 
as may be established by the board of directors, and the net amount reeeived 
from such assessment (less 25% to be set apart for the reserve fund) shall 
go into the death fund." It is in express terms provided therein that the cer- 
tificate or contract of membership shall be sub.jeet to ail the provisions of 
the constitution and by-laws of défendant and the amendments thereto, and 
that the contract contained in the certificate and the application taken to- 
gether shall be governed by, subject to, and construed only according to the 
constitution, by-laws, and régulations of défendant and the laws of New 
York. It is further shown from a table of rates, so-called, attaclied to said 
certificate, that the bnsis of the assessment rate of plaintiff at the date of 
said certificate was ,$2.25 per $1,000, and that plaintiff paid the same from that 
date up to February 28, 1889 (approximately four years), when a ncw table 
of rates was adopted, whereby his assessment was raised to ,$F!.41 per $1,000. 
which increased rate he paid without protest up to June 12, 1895 — something 
more than six years ; that défendant, at the time of said increase. stated 
that he would never be called upon to pay more than ^SAI per $1,000; th.nt 
the directors of défendant did on said last-named date, illegally and in vio- 
lation of defendant's contract with him, reapportion the assessment rate of 
plaintiff, raising the same to the sum of $5.28 for each $1,000, which rate. 
in excess of the sum of $3.41, was illégal and void ; that, on notice from 
défendant that if the same was not paid within 30 days from date of notice 
his rights under said certificate would be forfeited, and because he was on ac- 
count of his âge and state of health unable then to procure other Insurance, 
he thereupon, but under protest, paid at said last-named rate up to February 
1, 1898 — something less than three years. The déclaration further allèges 
that thereafter plaintiff was in like manner compelled to and did, under 
protest, pay at continnally inereasing rates, the basis of which was inea:all,y 
fixed by défendant, imtil the same. on July 28. 1905, amounted to $15.50 on 
each $1.000: that seven of the calls for assessments were in excess of the bi- 
monthly calls, and were termed "spécial callg," and were illégal for that 
reason. The déclaration further charges that said assessments were Illégal 
for the reason that défendant indueed many of its members to abandon the 
assessment policies and take level premium Insurance, thereby depriving 
plaintiff of the beneflt of his contract, and for the further reason timt they 
were made by the directors and executive committee. instead of by the di- 
rectors alone. The damages are laid at the sum of $7,500. 

The nssignment of errors is limited to the supposed error of the court in 
sustaining the demurrer and entering judgment thereon. 

R. Adelbert Dewees and Frederick A. Brown, for plaintiff in error. 
Chester E. Cleveland and Harry Goodman, for défendant in error. 
Before GROSSCUP, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circtiit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 
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It is urged by défendant that the plaintiff could hâve recovered, if 
at ail, under the common counts, and that, having dismissed as to them 
after the demurrer was sustained to the spécial plea and before judg- 
ment thereon, he cannot assign for error that the court entered judg- 
ment. This is not the law as laid down by the Suprême Court of 
Illinois. The contrary was held in Hamlin v. Reynolds, 32 111. 207 ; 
Albany Citv Ins. Co. v. Keating, 46 111. 394; Hippach v. Makeever, 
166 m. 137^46 N. E. 790. We deem the point not well taken. 

The main questions involved in this proceeding are whether de- 
fendant acted within the terms of the contract or certificate of mem- 
bership existing betvveen the parties hereto, in raising the rate of as- 
sessments and enforcing the collection thereof, as set out in the state- 
ment of facts. The objection that the assessments were made by the 
directors and executive committee, instead of by the directors alone, 
and that certain of the assessments were made on other than bimonthly 
calls, and termed "spécial calls," we do not consider well taken. In 
the first case, the directors acted in the matter, and the fact that the 
executive committee, whose membership the déclaration does not dis- 
close, joined with them, cannot, as pleaded, be held to vitiate the ac- 
tion of the directors. As to the second point, the certificate does not 
in terms limit the assessments to bimonthly calls, but does say that 
assessments shall be paid within 30 days from "such other periods 
as the board of directors may from time to time détermine." There 
is nothing in the déclaration to show any abuse of this authority. Nor 
is the allégation that défendant persuaded members to abandon the 
so-called "assessment policies" and take so-called "level premium in- 
surance," to the détriment of plaintifï's rights, available as a défense 
in this proceeding as pleaded. 

Whether défendant had the power, under the certificate of mem- 
bership, to increase the assessment rate both in amount and frequency, 
must be gathered from that document. The bald allégation of the 
déclaration that défendant stated that the rate would never exceed 
$3.41 per $1,000 cannot be held to vary the terms of the certificate. 
The liability of members to pay their portion of losses and liabilities 
under the organic law of the company cannot be varied by agreement 
between the company and a member. Russell v. Berry, 51 Mich. 
287, 16 N. W. 6.51. 

By its terms, the application is expressly made a part thereof. It 
is further therein provided that the same "shall be subject to ail the 
provisions and stipulations co.ntained in the constitution and by-laws 
of this association, with the STiendm.ents made or that may hereafter 
be made thereto. * * * The entire contract contained in this 
certificate and application, taken together, shall be governed by, sub- 
ject to and construed only according to the constitution, by- 
laws, and régulations of saici association, and the laws of the state 
of New York." What thèse are, and whether they affect the rights 
of tlie parties hereto, is nowhere set out in the pleadings, either in 
hsec verba or in légal effect, nor is the question as to whether the omit- 
ted parts modify or throw light upon the matters raised in this record 
anywhere therein negatived or even referred to. It cannot be seriously 
contended that the court below could hâve presumed that thèse omitted 
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portions of the certificate or contract would not hâve borne materially 
upon the matters in controversy. The presumption would, under 
the well-known rules of pleading, rather be that they would, if set 
out, tend to weaken plaintiff's case. The cause was disposed of on 
demurrer, and it was therefore very material that the court should hâve 
had the whole contract before it, either literally, in légal effect, or by 
proper allégations of négation. This rule is founded on reason, and 
has been followed in Condon v. Mutual Reserve, 43 Atl. 944, 89 Md. 
99, 44 L. R. A. 149, 73 Am. St. Rep. 169 ; Gaines v. Suprême Council 
(C. C.) 140 Fed. 978; Polk v. Mutual Reserve (C. C.) 137 Fed. 
373 ; Sulz v. Mutual Reserve, 145 N. Y. 563, 40 N. E. 242, 28 L. R. A. 
379; Havdel v. Mutual Reserve, 98 Fed. 200; Barbot v. Mutual 
Reserve, 28 S. E. 498, 100 Ga. 681. The cases cited by plaintifï as 
holding to the contrary are not pertinent to the facts before the court. 
The proceedings in those cases were ail based upon death or fire 
losses. In ail of them, save the case of Troy Fire Ins. Co. v. Car- 
penter, 4 Wis. 20, the ruling was made with référence to the appli- 
cation alone. In the case from Wisconsin it was held that it was suifi- 
cient to set out the constitution, by-laws, etc., in légal effect. The 
cases hold that in a suit upon a policy to recover a death or fire loss 
the burden is upon the insurance companies to show fraud or mis- 
representation in the application. In the case at bar, however, the 
question of the construction of the certificate is raised, and, according 
to that instrument, the documents in question are to be taken into 
considération. They are made substantive parts of the contract for 
that purpose, and the déclaration should hâve advised the court of 
their contents in some proper manner. This was not done, and the 
demurrer was therefore properly sustained. Were it otherwise, how- 
ever, can it be said that the assessments were illégal or paid under 
duress? In clause 2 of the certificate it is said: "And such assess- 
ment shall be made at such rates, according to the âge of each niember, 
as may be establislied by the said board of directors." It is true that 
a table of rates appears upon the back of, or attached to, said certificate 
wherein the rate of assessment for persons of plaintiff's âge of entry 
is given at the sum of $2.25, but the same is not made a part of the 
certificate, nor referred to. Plaintifif recognized the right of dé- 
fendants directors to change the rate of assessment by acquiescing 
in the increase thereof to $3.41. It seems clear that it was within 
the power of the directors to readjust rates of assessment whenever 
such charge was necessary in carrying out the objects of the organiza- 
tion, provided the same was done justly and equably as between the 
members of défendant Company. The directors on June 12, 1895, 
passed a resolution whereby the assessment rates of members admitted 
to the association prior to January 1, 1890, were raised to "rates in- 
dicated by adding to the âge of entry one-half the number of years 
from January 1 of the year of admission to January 1, 1895," accord- 
ing to a table of rates then in use, beginning with assessment No. 81. 
The table of rates referred to is not shown. Thus, plaintiff became 
a member Mardi 4, 1885. From this last-named date to January 1, 
1895, is 10 years less 2 months. Counting the fraction as a year, 
there would be 10 years. Taking one-half of this, plaintifï was as- 
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sessed at the rate fixed for a man 56 years of âge, which appears from 
the déclaration to hâve been the bimonthly sum of $5.28 upon each 
$1,000 of insurance, or the sum of $-316.80 per annum on the $10,000. 
This rate held until January 1, 1898, when the directors, by resolution, 
fixed the rate of assessment upon the basis of the completed âge. As 
above noted, it does not appear what the talîle of rates then in force 
was, but plaintiff's bimonthly assessments thereupon were iixed at 
$9.03 per $1,000, and then increased from one sum to another, pre- 
sumably according to the table of rates fixed for his attained âge, un- 
til on July 38, 1905, they were fixed at the sum of $15.50 each, or 
$90.30 per year, in addition to the spécial assessments. It is insisted 
by plaintiff that the resolution placing those whose date of entry was 
prior to January 1, 1890, in a class by themselves was arbitrary, illégal, 
and void, and that thereby his rate was inéquitable and unfair to him 
with référence to the rates fixed for those going after January 1, 1890. 
Undoubtedly, any action of the board of directors looking to a dis- 
crimination in favor of or against an}? person or class of persons would 
be unfair and void. The record, however, does not disclose any facts 
upon which the court could bave predicated discrimination. It was 
not advised of the rates charged to those who joined after January 1, 
1890, and could not assume that the classification of 1890 inflicted any 
wrong upon plaintiff. Nor is there any data in the record from which 
the court could bave found that the assessments were excessive. That 
they were very heavy is évident; but, so far as the record shows, 
they must be deemcd to hâve bcen only such as were adéquate for the 
satisfaction of recurring death losses and such other items as were 
chargeable thereto. It may well be that those who managed associa- 
tions of this kind, as well as those who became members thereof, did 
so with the idea that the low rates would continue, at least measurably, 
and they may hâve so expressed themselves. But it is a matter of 
common knowledge that as the members increase in âge the death 
losses must also increase, and, as a conséquence, the assessments. 
Even assuming that new blood were constantly and uncomplainingly 
being infused into the membership, yet, in the absence of a provision 
for a very substantial reserve fund, the cost must rajjidly advance. 
Taking further into considération the fact that the younger members 
may reasonably object to making good the depletions made by the 
death of the older members, it is apparent that some adjustment must 
be made to equalize the cost, otherwise no young members could be 
obtained, and dissolution would necessarily foUow. The présent prc- 
dicament of plaintiff must be attributed to a mistake of judgment, and 
not to any illégal act of défendant, which opérâtes simply as the 
agent of the members in conducting the business for which it was 
organized. So far as it is made to appear herein. defendant's directors 
acted within their powers and to the best of their judgment. The 
courts will interfère with the directors only when there is a mani- 
fest abuse of discrétion. Suprême Lodge K. of P. v. Knight, 11? 
Ind. 489, 20 N. E. 479, 3 L. R. A. 409. Whatever of hardship is 
disclosed in the situation is due to defects in the System. We find noth- 
ing in the certificate of membership which prescribes any other limit 
to the powers of the défendant in fixing rates and making assessments 
151 F.— 30 
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than that the same shall be commensurable with its needs in carrying 
out its purposes, provided the same be equably and fairly conducted. 
As stated in Iverson v. Minnesota Mutual Life Ins. Co. (C. C.) 137 
Fed. 268 : 

"A member had no right to insist that the association should continue its 
business upon a basis which would in ail probability resuit in bankruptcy." 

The further contention of plaintiff that the assessments were paid 
imder duress is not well taken. If they were void assessments, he was 
not bound to pay them in order to keep his certificate in force. In- 
deed, he kept up the payments for a number of years with full knowl- 
edge of the facts. What he has paid in has been distributed accord- 
ing to his contract. This clearly does not constitute payment under 
duress. SilHman v. United States, 101 U. S- 465, 35 h. Ed. 987; 
Howard v. Mutual Reserve, 125 N. C. 49, 34 S. E. 199, 45 L. R. A. 
853 ; Dillon on Municipal Corporations, § 947 ; Lamson v. Boyden, 
57 m. App. 232; Walser v. Board of Education, 160 111. 372, 43 N. E. 
34G, 31 L. R. A. 329. 

The judgment of the Circuit Court is affirmée. 
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(Circuit Court of Appeals, ïbird Circuit. February 11, 1907.) 

No. 64. 

1. Exceptions, Bill of— Time fou Signinc— Rulb of Fédéral Courts. 

While as a gênerai rule ot practiee in tlie fédéral courts a blll of ex- 
ceptions must be signed at the same term in whicli the judgment was ren- 
dered, an exception exists where extraordinary circumstances exguse the 
failure to sign it within sueh term, and the fact that the exhibits in a case 
were mislaid witliout fault or négligence on the part of the phiintiiï in 
error, and not found until atter the expiration of the term, is sufflcient to 
bring the case within the exception ; but sueh facts should, if possible, be 
evidenced by the certificate of the trial judge. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 21, Exceptions, Bill 
of, § 7214.] 

2. Wbit oi' Ebbob— Record— AssiGNMENTs of Errob. 

Assignments of error eanuot be considered by an appellate court where 
based on exhibits and excerpts from the évidence embodied in the bill 
of exceptions, but which bill contains uothing to show their relation to tlie 
issues involved. 

3. Same— Bill of Exceptions. 

A transcript of what purports to be the évidence in a case eannot be 
considered by an appellate court unless incorporated in the bill of ex- 
ceptions so as to be authenticated by the certificate of the trial judge. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 3, Appeal and Error, 
§§ 24.33-2440.] 

4. Same— Amendaient. 

Permission will not be granted to a plaintiff In error to obtain and file a 
new or amended bill of exceptions after the case has been argued in the 
appellate court, and especially where no good reason is shown why the 
original bill was not made complète. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
15 2819-2822.] 
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Tn Error to the Circuit Court of the United States for tlie Western 
District of Pennsylvania. 

Hartwell Cabeil, for plaintiff in error. 
F. H. Gofif, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

LANNING, District Judge. In the oral argument of this case 
counsel for the défendant in error made two objections to the record. 
One of them is that this court is without jurisdiction to consider 
the assignments of error because it appears that the bill of exceptions 
was signed after the expiration of tlie term in which judgment was 
entered; the other is that the bill is fatally defective because it con- 
tains such fragmentary excerpts from the testimony and charge that 
their relation to the issues in the case cannot be ascertained. Counsel 
for the plaintiff in error, evidently surprised by the objections, there- 
upon requested permission to apply to the court at a latcr day fer 
such relief as they might think the facts of the case would warrant. 

Since the argument, counsel for the plaintiff in error bave sub- 
mittcd to us affidavits in explanation of the delay in signing the bill 
of exceptions. It appears by them that, after the rendition of the ver- 
dict, a motion for a new trial was argued ; that the court decided on 
April 18, 1906, that unless the défendant in error would consent to a 
réduction of the verdict to the sum of $10,000 a new trial would be 
allowed; that the défendant in error did so consent; that on May 3, 
1906, judgment for $40,000 was entered against the plaintiff in error; 
that promptly thereafter counsel for plaintiff in error applied to the 
trial judge, and also to the clerk of the court, for the transcript of 
the testimony and the exhibits in the case, but that they could not be 
found ; that search for them was repeatedly made by counsel for the 
plaintiff in error between May 2, 1906, and August 20, 1906, on which 
latter date they were found in the office of the trial judge; that the 
bill of exceptions was then prepared, and the judge's signature there- 
to obtained on August 25, 1906 ; that, while the transcript and ex- 
hibits were missing, one of the counsel for the plaintiff in error re- 
peatedly communicated with one of the counsel for the défendant in 
error concerning the missing papers, and his intention to prépare a 
bill of exceptions and spécifications of error as soon as they should 
be found ; that the counsel for the défendant in error stated that the 
delà}' was not causing him any inconvenience ; and that because of 
thèse facts no agreement was thought of, and no formai order was 
entered for the extension of time for the préparation of the bill of 
exceptions or the spécifications of error. 

Assuming the statements in the affidavits to be free from mistakes, 
they whoUy relieve the counsel for the plaintiff in error from re- 
sponsibility for the delay, and the objection of the défendant in error 
that this court is without jurisdiction to review the case for the mère 
reason that the bill of exceptions was not signed in the same term in 
which the judgment was entered ought not, if the rules of practice 
will prevent it, to prevail. The gênerai rule of practice on the subject 
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is that for which the défendant in error contends. MuIIer v. Ehlers, 
91 U. S. 240, 23 L. Ed. 319 ; Morse v. Anderson, 150 U. S. 156, 14 
Sup. Ct. 43, 37 L. Ed. 1037; Ward v. Cochran, 150 U. S. 597, 14 
Sup. Ct. 230, 37 L. Ed. 1195. Where, however, extraordinary circum- 
stances excuse the signing' of a bill of exceptions vvitliin tlie terni in 
which judgment is entered, an exception to the gênerai rule exists. 
This was recognized in Jones v. Grover & Baker Sewing Machine 
Co., 131 U. S. Append. p. cl, 24 L. Ed. 935; Michigan Insurance 
Bank v. Eklred, 143 U. S. 298, 12 Sup. Ct. 450, 36 E. Ed. 1C2 ; Scaife 
V. Western North Carolina Land Co., 87 Fed. 308, 30 C. C. A. (Uil ; 
Western Dredging & Imj)rovement Co. v. Heldmaier, 116 Fed. 179, 
53 C. C. A. 625. 

On the facts as presented in the affidavits, we think this case cornes 
well within the exception to the gênerai rule. But we ought not to 
décide so important a question on affidavits which the opposing party 
lias liad no opportunity to answer. Indeed, we think that, unless 
possibly in a very rare case, the décision of such a question should be 
based solely on the facts certified by the trial judge. The ex parte 
affidavits now before us niight be sufficient ground on which to ask 
for a writ of certiorari from this court to the trial judge asking him 
to certify the facts which induced him to sign the bill of exceptions 
after the expiration of the terni in which the judgment was entered, 
if a certiorari were necessary. But it is not. The trial judge has 
already certified the facts by annexing to the bill of exceptions a state- 
ment in which he says that "the court is satisfied that the delay in 
presenting said bill of exceptions and filing the spécifications of error 
was due to the exhibits in the case having been mislaid by some of- 
ficer of the court." 

The objection that this court is without jurisdiction to consider the 
bill of exceptions is therefore overruled. 

Error is assigned on each exception. On looking into the bill of 
exceptions we find it to be so defective that we cannot intelligently 
pass upon any of the questions concerning which our opinion is 
desired. The only items of the bill relied on by the plaintiff in error 
are those which embrace letters and excerpts from the testimony, 
without anything to show their relation to the case or the issues in- 
volved. Accompanying the record of the case are over 500 pages of 
what purports to be testimony and exhibits. Although this printed 
matter was referred to on the oral arguments and in the briefs of 
counsel, it is nowhere mentioned in the bill of exceptions, and there- 
fore it does not constitute a part of the bill. On a writ of error we 
can consider only the record of the case and the bill of exceptions. 
A bill of exceptions niay, by appropriate référence to the testimony, 
incorporate any part, or in a proper case the whole, of the testimony ; 
but unless it be so incorporated it cannot be considered by an appellate 
tribunal, for the reason that everything embodied in a bill of excep- 
tions must be certified by the trial judge's signature. In Jones v. 
Buckell, 104 U. S. 554, 26 L. Ed. 841, it was said: 

"Copies of deeds and a .stipulation in rer<pect to évidence are i'ound in tlie 
transcript, but tliey are nowhere referred to in the bill of exceptions, and it 
is not even stated lu the record that they were used at the triai. As long ago 
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as Dunlop v. Munroe, 7 Craneh, 242, 270, 3 L. Kd. ."KO, it w.is said hy this 
court tbat 'eacli bill of exceptions must be considered as présent iiis a distinct 
and substautive case ; aud it is on the (îvidence stated in itselt alone tbat tlie 
court is to décide.' Of course, évidence may be included in a bill of ex- 
<'cptions by appropriate refereiice to otlier parts of tbe record, and if tbat 
luid been done bere it migbt bave been enough." 

The application now macle by coiinsel for the plaintiff in error is 
that they be permitted to file in this court an amended bill of excep- 
tions, provided they can obtain the signature of the trial judge thereto. 
If such permission be granted, the case must lie over and be reargued 
at the next term. We think the permission cannot be given. The 
exception to the gênerai rule, which allows a trial judge to sign a bill 
of exceptions after the expiration of the term in which judgment is 
entered, is, as above stated, limited to extraordinary cases. In sub- 
stance, the présent application is that this court shall allow a second 
bill of exceptions to be filed, not only long after the expiration of 
the term of the court in which judgment was entered, but after a writ 
of error bas brought the record into this court, and even after argu- 
ment of the errors assigned on the first bill of exceptions. To per- 
mit such a practice is to stretch the exception to the gênerai rule far 
beyond what is authorized by the précédents. In Michigan Insurance 
Bank v. Eldred, supra, it was said: 

"The duty of seasonably drawing np and tendorini; a bill of exceptions, 
stating distinetly the rulings coinplained of and the exceptions takon to them, 
belongs to the excepting party, and not to the court ; the trial court bas only 
to consider whether the bill tendered by the party is in due time, in légal 
form, and conformable to tbe truth, and the duty of the cotirt of error is lim- 
ited to determining the validity of exceptions duly tenderod aud allowed. 
Any fault or omission in framing or tendering a bill of exceptions, being the 
act of the party and not of the court, cannot be amended at a subséquent 
term, as a misprision of the clerk in recording maccurately or omitting to 
record an order of the court might be." 

The case of Stimson v. West Chester Railroad Co., 3 How. 553, 11 
L. Ed. 782, is not an authority for allowing an amendment of the bill of 
exceptions in such a case as the one now before us. There, a sug- 
gestion of diminution in the record was made before the case was 
brought on for argument on the errors assigned. The application 
was for a certiorari to bring up a portion of the charge not included 
in the bill of exceptions, for the purpose of perfecting the record. 
The court said : 

"If the portion of the charge, in relation to which the diminution is sng- 
gested, was in fact embraced in the exception, and the omission of it is a 
clérical error, then, upon producing hère a copy of the exception properly 
certified, the plaintiff in error will be entitled to a certiorari in order to sup- 
ply the defect." 

But hère we bave no certified exceptions save those contained in 
the bill now before us. There is, nothing upon which a certiorari, or 
an attetnpt to obtain an amended bill, can be allowed. Furthermore, 
an application for leave to obtain and file an amended bill cornes too 
late if not made before the case is reached for argument. 

The resuit is that the judgment of the Circuit Court must be afïirmed, 
with costs. 
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GOMILÀ V. WILCOMBB et al. 
(Circuit Court of Appeals, Fifth Circuit. February 12, 1907.) 

No. 1,591. 

BAKKBUPTCY— PkEFEEENCE— CONVEYANOE TO WlFE TJNDEB LOOTSIANA CoDE. 

Under the provision of Civ. Code La. art. 2446, that a transfer of 
property by a husband to liis wife is valid wiiere "it lias a legitimate 
cause, as the replacing of her dotal or otlier efCects alienated," and the 
State décisions which protect such transfers as against the husband's 
creditors, even though he may be insolvent, such a transfer of realty by 
an Insolvent within four months prier to bis bankruptcy, if made in 
good faith and of property not exceeding in value the dotal property of 
the wlfe, does not constitute a préférence voidable under Bankr. Act 
1898, § 60b, 30 Stat. 562 [U. S. Comp. St. 1901, p. â445]. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

This is an appeal from the District Court for the Eastern District of 
Louisiana. The question involved arose in the bankruptcy case of John E. 
Wilcombe, bankrupt. 'W'ilcombe was adjudicated a bankrupt on the 8th day 
of Septeinber, 1905. On the 16th day of August preceding, he transferred to 
his wife certain real estate in the parish of Tangipahoa, La., which it is un- 
necessary to deseribe. The considération for the transfer was $3,000. Joseph 
H. Gomila, having been selected as trustée for the estate of Wilcombe, flled 
a pétition to set aside this transfer by the husband to the wife on the ground 
tliat the transfer was voidable under the bankruptcy act, being made within 
four months of the adjudication, and that the property should be returned to- 
the commun fund of the bankrupt's estate. The case was heard by the réf- 
érée, who flled an Interesting opinion, which, after full discussion of the ques- 
tion, concluded as follows : 

"The State of Louisiana gives to the wife a lien and privilège on the prop- 
erty of her husband for the protection of her paraphernal and dotal rights. 
This lien and privilège can be enforced against third parties by recordation 
Ululer act No. 95, p. 114, of 1869 of the General Assembly of Louisiana, or by 
actual transfer. The iiidebtedness of the husband to the wife eau be satisfied 
under the provisions of article 2446 of the Civil Code. Thèse provisions of 
the State law hâve at ail times existed in protection of the wife's rights, and 
<:annot be construed as a préférence such as is contemplated by the fédéral 
statute, section 60a of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
562 [TJ. S. Comp. St. 1901, p. 3445]). Therefore no préférence such as there 
contemplated exists, and by agreement no fraud is to be drawn from this 
transaction, and for thèse reasons, in the face of tiie jurisprudence and of the 
statutes of the state of Louisiana, I am of the opinion that the trustée cannot 
jnvoke the fédéral statute and attnck the transfer recognized and approved of 
in every respect by the laws of Louisiana." 

The référée then directs that the rule taken by the proceeding against 
the bankrupt and his wife be dismissed. This décision of the référée was 
taken before the District Judge for review, and was approved and confirmed. 
Thereupon an appeal was taken by the trustée to this court. 

The errors assigned, so far as material to this case, are, "First. The court 
erred in holding that a transfer of real estate by the bankrupt to his wife. In 
satisfaction of her dotal claims, one month before his adjudication in bank- 
ruptcy, was such a préférence as, by the. laws of tlie state of Louisiana, could 
not be set aside by a syndic or trustée representing ail the creditors. Second. 
The court erred in holding that a transfer of real estate by the bankrupt to 
his wife, within four months of his adjudication in bankruptcy, in satisfaction 
of her paraphernal rights, is not a préférence within the meaning of sections 
00a and 00b of the fédéral bankrupt laws, and in refusing to déclare such 
transfer nuU upon the suit of the trustée." 
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riiomas D. Flynn, for appellant. 
Wm. W. VVesterticld, for appellees, 

Before McCORMICK and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

After stating the case as above, the opinion of the court was delivered 
by NEWMAN, District Judge. 

The interesting question presented by the record in this case is 
whether a dation en paiement made by husband to wife in Louisiana, 
and executed and delivered within four months of the subséquent 
voluntary bankruptcy of the husband, should be set aside as a préfér- 
ence under sections 60a and 60b of the bankruptcy act of 1898 (Act 
July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]). 

In the course of the proceedings in the case before the référée by 
written agreement between the parties, ail questions of simulation and 
fraud in connection with the transfer were abandoned, and it Was 
agreed that the real estate transferred, after paying certain mortgages, 
was not worth more than the amount expressed in the dation en 
paiement, and that this amount was dus the wife by the husband. 
The amount named was inherited by the wife during marriage from a 
deceased uncle, and had been loaned by her to the husband, so that 
the transaction was bona fide and for a fuU considération. Should 
such a transfer be disturbed by the bankruptcy court under section 
60 of the bankruptcy act? 

Counsel for the trustée claims that such a transfer, even in the 
courts of Louisiana, while not subject to attack by a single créditer, 
will be set aside at the instance of a syndic representing ail the credit- 
ors, under the state insolvency law. Reliance for this position is placed 
on the case of Lefebvre v. De Montilly, 1 La. Ann. 43. That case, 
standing alone, might aiïord some support to this contention, but in a 
number of subséquent cases the Suprême Court of Louisiana hâve 
expressed the opposite view from that sought to be drawn by counsel 
for the trustée from that case, and hâve stated that the De Montilly 
Case was decided in favor of the syndic because of the failure to 
show the reality and good faith of the transaction. 

In Judice v. Neda, S La. Ann. 484, the court said, referring to the 
De Montilly Case: 

"The sale made to the wife In that case was set aside because she had not 
brought herself within the ietter or spirit of the provlso of the twenty-fourth 
section of that act by showing the reality and good faith of the transaction." 

In Lehman, Abraham & Co. v. Levy, 30 La. Ann. 745, the Suprême 
Court in the opinion (page 750) uses this language: 

"The dation en paiement purports to hâve been made in considération, and 
in satisfaction In part, of that judgment The .tudgment might be without ef- 
fect as to creditors it eertainly does not conclude them ; but the dation en 
paiement might be valid, because its validity would not dépend on the judg- 
ment, but ou the reality of the claims on which the judgment purports to 
hâve been rendered. The Eevised Civil Code (article 2446) specially authorizes 
the transfer of property by the husband to the wife, 'even thongh not separat- 
ed, when it bas a legitimate cause, as the replacing of her dotal or other ef- 
fects alienated.' Rabassa v. Casteen, 5 La. Ann. 493. The embarrassment of 
the husband ia the soie ground on which the wife is autborized to demand a 
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séparation of property. The greater tlie embarrassment, tbe greater tbe dan- 
ger to ber rigbts, and tbe greater tbe necessity for the séparation. Mère 
I)ecuniary embarrassment, wbieh may be only temporary, is not so serious 
as aetual insolvency; and neitber the one uor the other is any obstacle to a 
transfer by the husband to the wife, in good faith, for the replaclng of ber 
money or property used or alienated by blm. See Judice v. Neda, 8 La. Ann. 
485, wbich interprets Lefebvre v. De Montilly, 1 La. Ann. 42. 

"Tbe plaintiffs in this case attached tbe dation en paiement on two grounds ; 
(1) Tbat tbe judgment and transfer under it was simulated, fraudulent, and 
void; (2) tbat the elaims of tbe wife, if sbe ever had any, were paid and 
satisfied by the two Judgments obtained in 1856 and 1869. Two essentials are 
requislte for the validity of a dation en paiement by the husband to the wife : 
(1) Tbat the husband should be really indebted to ber; (2) tbat the fair value 
of tbe property given in payment sbould not exceed tbe amount actually due 
to ber. It was the business of plaintiffs attacking the contraet to hâve 
charged distinctly the causes for which tbey demanded its nullity, and, as 
there is no allégation, and no évidence teiiding to show, tbat the propert.y 
transferred was worth or could bave been sold for more than the amount at 
wbich It was takeu and received by tbe wife, it uiust be assumed that the 
valuation in tbe contraet was fair." 

The above extract seems to state the whole law of the dation en 
paiement in Louisiana. It seems to be thoroughly recognized as a 
part of the jurisprudence of the state, and it may be considered as 
thoroughly settled, \ve think, that a husband in faihng circumstances 
may in good faith transfer to the wife property in payment of money 
due her where tlie property does not exceed in value the amount so 
due, and that such a transfer will be good against other creditors. 
This right is granted and controUed by section 2446 of the Civil Code 
of Louisiana, as follows : 

"Article 2446. (2421.) — A contraet of sale, between husband and wife, ean 
take place only in the three following cases : 

"1. When one of the spouses makes a transfer of property to the other who 
is judicially separated from him or her, in payment of bis or her riglits. 

"2. When the transfer made by the husband to bis wife, even thougli not 
separated, bas a legitiuiate cause, as the replacing of ber dotal or other efCects 
alienated. 

"3. When the wife makes a transfer of property to ber husband, in pay- 
ment of a sum promised to him as a dowry. 

"Saving, in thèse three cases, to the heirs of the contracting parties, their 
rights, if there exist any indirect advantage." 

Being thus a part of the settled policy of the state and fixed in 
its lavvs, this peculiar and superior right of the wife should be fully 
recognized and given effect by the court of bankruptcy sitting in 
Louisiana and passing on the relative right of creditors in this state. 

Another view of the matter may be stated. Section 60a and GOb 
of the bankruptcy act are aimed at transfers made within four months 
by which creditors obtain a greater percentage of their debts than 
"other of such creditors of the same class." In Louisiana, as to such 
a transfer as that in question hère, the wife stands in a class alone; 
there are no other creditors of the "same class." 

Again, by the provisions of the bankruptcy act (section G4b [5]), 
such priorities as that given the wife under circumstances existing 
hère are fully recognized and protected. 

We deem it unnecessary to discuss the matter of the légal mortgage 
given the wife by the laws of Louisiana for her property alienated by 
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the husband. We hâve been referred to various sections of the Civil 
Code of Louisiana bearing on this question, and it has been discussed 
by counsel in an interesting manner. We think, however, the case 
may be determined by the validity or nonvalidity, under the admitted 
facts in this case, of the dation en paiement, and we hold it to be 
vabd and effective even- under the provisions of the bankruptcy act. 
Therefore, any further considération or discussion of the Louisiana 
law on this subject is unnecessary. 

The entire argument, really, of the learned counsel for the appellant 
is based, as we understand it, on the interprétation and effect he gives 
to the case of Lefebvre v. De Montilly, supra, and as we believe, in 
view of the other décisions of the Suprême Court of Louisiana, the 
construction sought to be given to that case is erroneous, the counsel's 
contention is left unsupported. 

We think the case was correctly decided in the District Court, which 
upheld the validity of the transfer to the wife in this case, and deter- 
mined that it was not a transfer which should be set aside under the 
bankruptcy act. 

The judgment is therefore affirmed. 



UNITED STATES v. TIFFANT & CO. 

Circuit Court of Appeals, Second Circuit, December 4, 1906.) 

No. 22. 

CusToiis Dl'ties— Action fob Uwpaid Duttes— Défense— Jueisdiction of 
General Appkai.sers — Finality of Colleotor's Décision. 

A collecter of customs reliquiclated the duty on imported merchandise 
at an increased rate, and brought an action for the amount thus becoming 
due. The importers defended on the ground that the rate assessed was Il- 
légal. Held, that questions as to rate could not be raised in such pro- 
ceedings ; that the Board of General Appraisers was created bv Customs 
Administrative Act June 10, 1890, c. 407, § 14, 26 Stat. 1.37 [U. S. Comp. 
St. 1901, p. 1933], as a spécial tribunal having, subject to review by the 
courts, exclusive jurisdiction over controversies as to the rate of duty on 
importations ; that the importers' only remedy was to pay under protest 
the duties found due by the collecter ; and that unless they did this the 
collector's décision was "final and conclusive" as provided in said sec- 
tion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Customs Duties. 
§ 195.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

For décision below, see 137 Fed. 971. Note Louisvihe Pillow Com- 
pany V. United States (C. C. A.) 144 Fed. 38C. 

J. Osgood Nichols, Asst. U. S. Atty. 

D. Maçon Webster (Arthur M. King, of counsel), for importers. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The corporation of Tififany & Co. in 
1002 made consumption entry at the custom house of certain pearls 



474 151 FEDKKAL IlEPORTER. 

npon which duty was liqnidated on a basis of 10 per cent, ad valorem.. 
Subsequently, on Ma)' 7, 1903, for reasons which it is not necessary 
to State, a rehquidation was made on the basis of 60 per cent, ad valo- 
rem. Against the classification made upon the reliquidation the import- 
ers duly protested in writing within the 10 days limited by the stat- 
ute for such protest. They failed, however, to pay the additional 
amount of duties ascertained to be due upon such reliquidation. There- 
upon the government brought an action to recover the same from de- 
fendant July 1, 1903. The cause came duly on for trial; testimony 
was introduced tending to show whether the articles were "pearls in 
their natural state not strung or set," or "articles commonly known as 
jewelry and parts thereof * * * inchiding * * * pearls set or 
strung" ; and, the case being given to the jury, verdict was rendered for 
the défendant. The plaintiff duly excepted to the admission of such tes- 
timony, and to a déniai of a motion to direct a verdict in its favor on 
the ground that the action of the collecter was final and conclusive. 
The language of section 14 of the customs administrative act of June 
10, 1890 (26 Stat. 137, c. 407 [U. S. Comp. St. 1901, p. 1933]), is 
clearly determinative of this cause. That act made a radical change 
in the entire subject of customs administration by wholly eliminating 
juries as triers of the facts in controversy as to classification of im- 
ported articles for duty, and by creating a spécial tribunal — the Board 
of General Appraisers — to deal with ail such questions. Exclusive 
jurisdiction thereof (subject to review by the courts) is conferred npon 
the Board by section 14 of the act of 1890 which (as amended bv act 
of July 24, 1897 [30 Stat. 212, c, 11]) provides that : 

"The décision of tlie collecter as to tlie rate and ainouut of duties chargeablo 
upon imported mercliandise * * * shall be final and conclusive against al] 
persons interested thereln, unless the owner, importer * * * etc., * * * 
.sliall witliin ten days after but not before sucli ascertaimnent and liquidation 
of duties * * * give notice in writing to tlie coUector, setting forth tliere- 
in * * * the reason for his objections Ihereto, and if the merchandise is 
entered for consumption shall pay tlie full amonnt of the duties and charges 
ascertained to be due tUereon. TJpou such notice and payment the collector 
sliall transmit the invoice and ail the paiiers and exhibits * • » to tlie 
lîoard of three General Appraisers," etc. 

Unless review is secured as provided in the section just quoted the 
décision of the collector remains final and conclusive ; and it is es- 
sential to the securing of such review that the owner, importer, etc., 
"shall pay the full amount of the duties and charges ascertained to 
be due." In the case at bar no such payment was made. Therefore 
the collector's décision never came before the Board of General Ap- 
praisers for review. And, since the necessary steps to obtain such re- 
view were not taken, such décision was final and conclusive. When, 
therefore, it appeared upon the trial that the collector had made a 
décision, reliquidating the duty the government became entitled to a 
disposition of the cause in conformity with such décision without any 
référence of questions as to rate and classification to the jury, and it 
was error to refuse the request to direct a verdict in favor of plaintitif 
for the unpaid duties in the amount ascertained by the collector. 

The importer refers to U. S. v. Goldenberg, 168 U. S. 95, 18 Snp. 
Ct. 3, 42 L. Ed. 394, but there is nothing in that authority which in- 
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dicates any différent conclusion. It merely holds that the 10 days' 
limitation does not apply to the payment as well as to the protest, 
which indeed is manifest on the face of the statute. 
The judgment is reversed. 



EDWARD HILL'S SONS & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit December 4, 1906.) 
No. 80 (3,713) 

OUSTOMS DUTIES CLASSIFICATION — OlEIC ACID ReD OIL — SOAP STOCK. 

Tariff Act July 24, 1897, c. 11, § 2, Free List, par. 568, 30 Stat. 1S8 [U. 
S. Comp. St. 1901, p. 1684], relating to oils comraonly used in soap mak- 
ing and "fit only for sueh uses," does not include so-called "oleie acid," or 
red oil, which is fit for other uses, although commonly used as soap stock. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For décision below, see 143 Fed. 361, affirming a décision of the 
Board of United States General Appraisers, G. A. 5,807 (T. D. 25,648). 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York, which afhrmed a décision of 
the Board of General Appraisers, sustaining the coUector in his classifi- 
cation of certain importations for duty under the act of 1897. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

Charles Duane Baker, Asst. U. S. Atty, 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The relevant paragraphs are : 

"Paragraph 1 (Acids). * * • AU otiier aciils not specially provided for 
in this act." Act July 24, 1897, o. 11, § 1, Schedule A, 30 Stat. 151 [U. S. 
Comp. St. 1901, p. 1626]. 

"Par. 568 (Free List). Grease and oils (excepting fish oils), such as 
are commonly used in soap making or in wire drawing, or for stutllng or 
dresslng leather, and which are fit only for such uses, and not specially pro- 
vided for in this act." Section 2, Free List, 30 Stat. 198 [U. S. Comp. St. 
1901, p. 1684]. 

The article in question is known as "olein." Chemically it is oleic 
acid, although of a better grade than and a différent color from the or- 
dinary oleic oil of commerce, which is known as "red oil" and is of a 
dark claret color. There is no dispute that it is properly classified under 
paragraph 1 unless it is shown to fall within the description of para- 
graph 568. Undoubtedly it is commonly used for soap making, and the 
crucial question is whether it is fit for any other use (except wire draw- 
ing or stuffing or dressing leather). The Board of (mènerai Appraisers 
found that it is used (1) for oiling wool in the process of manufactur- 
ing the same, (8) as a material in the composition of certain polishing 
materials, and (3) for other purposes. The testimony before the Board 
is unsatisfactory as to the unspecified "other purposes," and not partic- 
ularly persuasive as to the oiling of wool or the composition of polish- 
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ing materials, but it was sufficient in the absence of any controverting 
évidence to sustain the finding of the Board. 

Further testimony was taken in the Circuit Court, which in our opin- 
ion disposes of the contention that the article hère imported is fit for 
use in oiling vvool, but there is nothing which would warrant the court 
in reaching a conclusion différent from that of the Board as to its 
fîtness for use in manufacturing polishing materials and varions pol- 
ishes. 

The décision of the Circuit Court is therefore affirmed. 



HILI.S BROS. CO. V. UNITED STATES, 

(Circuit Court of Appeals, Second Circuit. December 4, lOOC.) 

No. 65 (3,870). 

CUSTOMS DUTIES—MeA SUREMENT— BUSHEL OF ONIONS— CONGBESSIONAL ADOP- 
TION OF CuSTOMS PHACTICE. 

In passing Tariff Act July 24, 1807, c. 11, § 1, Schedule G. par. 249, 
30 Stat 170 [U. S. Comp. St. 1901, p. 1650], wliere onions are made dutiable 
"per busliel," Congress must be assumed to hâve known tlie practice of 
the Treasury Dei)artment to oonsider 57 pouuds as a bushel and to hâve in- 
tended to accept that as a standard. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For décision below, see (C. C.) 143 Fed. 695, affirming a décision of 
the Board of United States General Appraisers, G. A. 5,888 (T. D. 
25,941), which had affirmed the assessment of duty by the collector of 
customs at the port of New York. 

The property involved consisted of onions, dutiable under Tariiï Act 
July 24, 1897, c. 11, § 1, Schedule G, par. 249, 30 Stat. 170 [U. S. Comp. 
St. 1901, p. 1650], at the rate of "forty cents per bushel." The im- 
porters contended that the collector erred in making the assessment of 
duty on the basis of a weight of 57 pounds per bushel, and that the 
more libéral standard of 60 pounds should hâve been adopted. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, TOWNSEND, and COXE Circuit Judges. 

PER CURIAM. It must be assumed that when Congress passed 
the tariff act of 1897 it knew that it had been for some years the prac- 
tice of the Treasury Department to accept 57 pounds as the regular 
standard weight of a bushel of onions. Inasmuch as Congress did not 
in that act specify the weight — as it did in the case of some other 
commodities — it must be assumed that it intended to accept that 
standard. 

Décision affirmed. 
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SOUTHERN RY. CO. v. CAROLINA COAL & ICE CO. 

(Circuit Court of Appeals, Fourth Circuit. February 15, 1907.) 

No. 711. 

COUBTS— FEDERAL COUETS— ClKCUIT CorKT OF APPEALS— APPEALABLE OrDBES 

• — Order Denying Pkeliminaby Injunctiox. 

Uncier Act April 14, 1006, 34 Stat. 116, e. 1627, regulating appeals to the 
Circuit Court of Appeals from interlocutor.v orders, sueli au order re- 
fusing a preliminary injunction is not appealable. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina. 

Charles A. Moore (WiUiam B. Rodman, on the brief), for appellant. 
James H. Merrimon, for appellee. 

Before GOFF, Circuit Judge, and MORRIS and DAYTON, District 
Judges. 

PER CURIAM. This was a bill filed by the Southern Railway 
Company, of Virginia, against the CaroHna Coal & Ice Company, of 
North CaroUna, praying a decree estabUshing the alleged paramount 
right of the railway company to certain rights of way, and for a prelimi- 
nary injunction, meantime restraining the coal and ice company from 
interfering with the possession and use of the railway company, and 
with the construction of its tracks until the final order of the court. 
Upon a hearing the Circuit Court refused the preliminary injunction, 
and the railway compan}- has appealed from that refusai. 

Appeals from interlocutory injunctions are regulated by act of Con- 
gress approved April 14, 1906 (34 U. S. Stat. 116, c. 1627), which 
provides only for appeals from interlocutory orders or decrees grant- 
ing or continuing an injunction or appointing a receiver, but does not 
provide for an appeal from an interlocutory order or decree refusing 
an injunction. The motion of the appellee to dismiss the appeal must 
therefore prevail, 

Appeal dismissed. 



SOUTHERN RT. CO. v. CAROUINA COAU & ICE CO. 

(Circuit Court of Appeals, Fourtli Circuit. February 15, 1007.) 

No. 712. 

ISJUXCTioN— Preliminary Injunction — Discrétion op Court. 

A pn'lit.iiiiary injunction directed in part against each of tlie parties 
to a suit to détermine rights in certain land and rigbt of way adjacent to 
a railroad station, desiçned to préserve tho status of the property until 
final hearing, fwU properly granted in tlie exercise of the court's discré- 
tion. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina. 

Charles A. Moore (William B. Rodman, on the brief), for appellant. 
James H. Merrimon, for appellee. 
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Before GOFF, Circuit Judge, and MORRIS and DAYTON. Dis- 
trict Judges. 

PER CURIAM. The Carolina Coal & Ice Company, of North 
Carolina, filed its complaint in the state court against the Southern 
Railway Company, of Virginia, asserting title to and possession of 
certain lands and buildings and a spur track located on land adjacent 
to the station of the Southern Railway Company at Asheville, N. C, and 
praying an adjudication of its rights, and meantime for an injunction 
to prevent the railway company from entering said land and construct- 
ing its buildings, tracks, and sidings thereon and destroying the build- 
ings and track of the coal and ice company, as the railway company 
was about to do, to the irréparable in jury of the coal and ice company. 

The case was removed into the Circuit Court of the United States, 
and the circuit judge, after a hearing, entered an order permitting the 
railway company to prosecute the construction of its tracks on any 
land or right of way not actually occupied by the spur track or build- 
ings of the coal and ice company, but awarding a preliminary injunc- 
tion against the railway company restraining it from interfering with 
that part of the lands and right of way actually occupied by the coal 
and ice company, and restraining the coal and ice company from fur- 
ther constructing any building on the land claimed by the railway 
company as its right of way. From the granting of this injunction, 
the Southern Railway Company has appealed. 

The purpose and effect of the interlocutory injunction was not to 
détermine any right, but merely to continue the existing conditions 
and prevent a resort to force by either of the contesting parties until 
their respective rights could be defined and determined by judicial 
investigation and décision. We think the preliminary injunction was 
called for by the situation, and that under ail the facts made to appear 
by the affidavits the circuit judge properly exercised his judicial dis- 
crétion in granting it 

Decree affirmed. 



BUSER et al. v. NOVELTT TUFTING îtArniNR OO. 

(Circuit Court of Appeals, Sixth Circuit Januar/ 6, 1W7.) 

No. 1,523. 

Patents— Anticipation— Abandosed Expekiment, 

Wbere tlie idea of a macliine has been couct'ivea, and the conception 
cari'it'd into effeet by the construction of the machine, which is used, or 
is capable of being used, for the pui"pose for which It was designed, it is 
no longer an experioient, but an invention; and the subséquent abandon- 
ment of the use of the machine does not rendcr it an abandon 'd e.xperl- 
ment, nor iessen its effeet as an anticipation which will Invaiidate a sub- 
séquent patent to another for substantiaily the same machine. 

(Ed. Note. — For cases In point see Ceut. Dig. vol. 3S, Patents, §§ 71- 
73. 

Abandonment of Invention, see note to Hayes-ïoung Tle Plate Co. T. 
■St Louis Transit Co., 70 C. C. A. aj 
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2. SAME— FOROOITEN INVENTION. 

An invention which has been perfected by the construction of a ma- 
chine, which was used in practical worlc for a nuinber o£ years by tlie- 
inventor and is still in àis possession, and of vi'hieh iie had pliotographs 
taken, vyhich lie still préserves, does not lose its effect as au anticipation 
of a subséquent patent to another for substantially the saine machine as 
one which has been flnally abandoned and forgotten, altliougb the inventor 
failed to realize the full value of the invention and atter a time discon- 
tinued the use of the machine. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, §§ 70-74.] 

3. Same— TuFTiNG Machines. 

The Pitner patent. No. 577,809, and the Freschl reissued patent. No. 
11,778 (original No. 020,070), for tufting machines for makiug tufted work 
in upholstering, Tield void, for anticipation and prior use, on évidence whicli 
established beyond a reasonable doubt that défendants made and used in 
their business, many years prior to tlie patents, a machhie euibodying ail 
the essential features of those of the patents. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

Alfred M. Allen, for appellants. 
Walter F. Murray, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This appeal is from an interlocutor}- 
decree granting an injunction, with a référence for an accounting, in a 
suit for the infringement of certain patents, brought July 13, 1902. 
The appellee, also hereafter referred to at times as "plaintiff," owns 
said patents by assignment. They ail relate to tufting machines ; i. e., 
machines for making tufted work in upholstering in the furniture, car- 
riage, and casket trades. Thev are six in number, to vvit : No. 511,649, 
to H. B, Pitner, December 26, 1893; No. 577,809, to H. B. Pitner. 
February 23, 1897; No. 592,508, to A. Freschl, October 26, 1897; 
reissue No. 11,778, to A. Freschl, October 24, 1899; reissue No. 11,779, 
to A. Freschl, October 24, 1899 ; and No. 682,139, to A. Freschl, Sep- 
tember 3, 1901. The suit as to the first Pitner patent was abandoned 
before the hearing. It was held that the first Freschl patent was not 
infringed, that the last two Freschl patents were invalid, and that the 
second Pitner patent, as to claims 5 and 6, and the second Freschl 
patent, as to ail its claims, four in number, were valid and infringed. 

The machine described in the second Pitner patent. No. 577,809, and 
to which it related, consists of four separate articles — a mold board, 
plaiters, a follow board, and a pin board. The mold board is an open 
box partitioned by strips into separate compartments, or pockets, of 
the shape desired for the rounded portions or "biscuits" of the tufted 
work, with hollow posts at the corners of the pockets, except at the 
outer edge, of the height to make the dépression of the tufted work 
the desired depth, and longitudinally fluted on their outer side, and with 
openings in its base answering to the holes in the corner posts. The 
plaiters are hollow tubes recessed into downwardly projecting points 
at one end and adapted to straddle the corner posts and partition slips 
and enter the flûtes of the corner posts. The follow board is a board 
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with openîngs in it answering to the corner posts of the mold board. 
The pin board is a board with pins or posts rigidly attached thereto 
answering to the openings of the base of the mold board, and adapted 
to enter same and the holes of the corner posts. The mode of using 
the machine is this : The outer or upper cover of the cushion, with its 
iinished face downwards, is placed in the mold board and depressed into 
the pockets; the plaiters are passed down over the cover and corner 
posts and into the flûtes, so as to plait the cover and hold it in place; 
moss, or other suitable material, is filled in the dépressions of the cover ; 
the plaiters are removed ; burlap, or other suitable material, is laid on 
the moss to form the inner or lower cover; the follow board is placed 
on top of the burlap, and the whole is removed to a press where the fill- 
ing material is compressed into place ; the mold board and follow board 
are clamped together and removed f rom the press ; the tufting buttons, 
prongs upwards, are forced by means of the pin board through the 
openings in the base of the mold board and the holes in the corner posts, 
and through the lower and upper covers and there clinched, the holes 
in the follow board being large enough to permit this being done ; and 
the finished work is then removed from the machine. Claims 5 and 6 
of the patent are for the combination of a base provided with corner 
posts, referred to therein as "upwardly projecting tucking devices," 
and plaiters. The claims contain no limitations on the tucking devices, 
but do on the plaiters. The fifth calls for "détachable recessed plaiters 
which are adapted to straddle said tucking devices," and the sixth for 
"détachable plaiters provided at their lower ends with downwardly 
projecting points which straddle said tucking devices." This is the 
only différence between the two claims. 

The machine described in the second Freschl patent, reissue No. 
11,778, and to which it related, consists of a mold board, and ail the 
claims thereof, four in number, relate thereto. They call for an im- 
perforated base plate, as distinguished from the perforated base plate 
of the Pitner patent, with a plurality of upwardly projecting tufting 
posts attached rigidly to said plate; each post being provided at its 
outer end either with an upwardly projecting pointed pin held againSt 
latéral displacement and adapted to pierce both coverings, or with a 
seat for the head of a tufting button adapted to retain it against latéral 
displacernent during the process of forming the cushion, and releasing 
it when removed from the mold board, and either with or without 
strips partitioning the mold board into separate compartments. The 
fixed pin is used when it is intended to sew the outer and inner covers 
together. In effect the construction is simply the pin board of the 
second Pitner patent. No. 577,809, with the addition of the upwardly 
projecting pointed pins or seats for the tufting buttons at the outer 
ends of the posts thereof and of the partitioning strips when used. 

The appellants (Mattie H. Buser being the wife of W. E. Buser, and 
the Champion Bed Lounge Company being the name under which they 
did business), also hereafter referred to at times as "défendants," had 
filed in September, 1908, their answer, in which they denied infringe- 
ment and alleged as follows : 

"And for a second défense to plaintifî's bill of complaint, défendants say: 
That they hare been continuously engagea at the city of Chilllcothe, Ross 
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cornity, Ohio, in the upholstering business In tbe manufacture of chairs and 
lounges for a period o( 25 years last past ; and that ail the machinery and 
apparatus that has been and is used by them in their said business, and also 
the methods of using same, are of their own dlscovery and invention, and bave 
been so used by thera in their said business in said clty of Chillicothe, Ross 
county, Ohio, continuously for a period of 22 years last past." 

Some time shortly after October 14, 1902, défendants had filed a 
supplemental answer, in which they set up that the défendant W. E. 
Buser obtained a patent for new and useful improvements in tufted 
machines, numbered 711,383, and alleged : 

"That said patent letters include and embody in ail the various appliances 
and apparatus used by défendants in their upliolstering business, and also 
comprise and contain ail the upholstering apparatus and methods used by de- 
fendant, of which plaintifll: in its bill herein eomplains." 

This pleading, of course, presented no défense to the suit. Its sole 
efifect was to annul the déniai of infringement contained in the answer 
and to relieve plaintifï of the necessity of proving it. It had this effect 
because it is apparent from an inspection of said patent that the ap- 
paratus described in it and to which it related is an infringement of 
plaintifï's two patents sustained and held to be infringed, and it is 
alleged that the apparatus in use by défendant is of that character. 
This left the second défense of the original answer as the only défense 
to the suit. 

The défense which this portion of the answer set up was prior in- 
vention, and that by défendants. It is not, however, thus directly al- 
leged therein. That portion of the answer contains three affirmative 
statements, to wit : That the défendants had been continuously engag- 
ed in the upholstering business in Chillicothe, Ohio, for 2.5 years last 
past; that ail the machinery and apparatus that had been and were 
then used by them in their said business, and the methods of using 
same, were of their own invention ; and that they had been used by them 
continuously for a period of 82 years last past. Counsel difïer as to 
the meaning of the last two statements, the material part thereof. Ap- 
pellants' counsel contend that their meaning is merely that ail the 
machinery and apparatus which the défendants had been for 22 years 
last past, and were then using, were of their own invention. So con- 
strued, they did not présent the défense of prior invention, or any dé- 
fense at ail. According to this construction, it is neither alleged that 
the machinery and apparatus which the défendants were then using 
had been invented by défendants prior to plaintiff's invention, nor that 
the machinery and apparatus which the défendants had been using dur- 
ing said 22 3'ears prior to plaintiff's invention anticipated plaintifï's 
patents. Appellee's counsel contends that their meaning is, not only 
that ail the machinery and apparatus which the défendants had been 
and were then using were of their own invention, but also that the 
machinery and apparatus which they were then using had been used by 
them continuously for 22 years last past. So construed, they presented 
a défense, and that of prior invention. 

This they did, not by direct allégation, but indirectly only. As coun- 
sel for appellee says, this défense "is an inference from the answer." 
Rather it should be said that it is an inference from the answer in con- 
151 F.— 31 
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nection with the bill. The bill alleged that the machinery and ap- 
paratus which the défendants were then using infringed plaintiff's 
patents. If so, and said machinery and apparatus had been used by de- 
fendants continuously for 33 years last past, then they anticipated plain- 
tiff's patents by more than 15 years. With this construction we agrée. 
We cannot agrée, however, with the contention that the meaning was 
that the identical machinery and apparatus which the défendants were 
then using had been used by them continuously for 23 years last past. 
It meant no more than that machinery and apparatus substantially of 
the same character as that which they were then using had been used 
by them continuously for 33 years last past. It was treated in the lower 
court as admitting of proof of the use of other machinery and apparatus 
than that which they were then using, but substantially of the same 
character. Nor is it contended hère that it did not admit thereof. The 
contention that it bas such limited meaning is put forward only as 
affecting the credibility of the défendant W. E. Buser, who made oath 
thereto in the way hereinafter indicated. Nor was the allégation that 
such machinery and apparatus had been continuously used by them a 
material part of the défense. It was made out if the évidence warrants 
the conclusion that the défendants had, prier to the plaintiff's invention, 
used machinery and apparatus substantially of the same character as 
that they were then using; i. e., that anticipated, as that infringed, 
plaintiff's patents. 

Appellants seek a reversai of the decree appealed from mainly on the 
ground that this défense was established by the évidence, and that the 
lower court erred in not so holding. In considering whether this posi- 
tion is well taken, it is to be borne in mind that the rule is that, in 
order to invalidate a patent by oral testimony of prior invention, it 
must be such as to convince one bevond a reasonable doubt of that fact. 
Washburn & Moen Mfg. Co. v. Beat 'Em Ail Barbed Wire Co., 143 
U. S. 375, 13 Sup. et. 443, 36 L. Ed. 154. This court, in the case of 
American Roll Paper Co. v. Weston, 59 Fed. 147, 8 C. C. A. 56, in- 
validated a patent on oral testimony of prior use. And in the ré- 
cent case of Columbus Chain Co. v. Standard Chain Co. (C. C. A.) 
148 Fed. 628, it refused to uphold a later patent on oral testimony as to 
invention by the patentée thereof prior to an earlier one. Is, then, the 
évidence in this case sufficient to satisfy one beyond a reasonable doubt 
that plaintiff's patents were anticipated by défendants' prior invention ? 

It is certain that they were not anticipated by the construction and 
use of the machinery and apparatus which the défendants were using 
when the suit was brought. It consisted of a single tufting machine for 
making tufted couch seats, which they had constructed and put in use 
only a short time prior thereto. It was the machine described in patent 
No. 711,382, issued to défendant W. E. Buser October 14, 1903, and 
to which it related. Just how long it had been in existence and use 
does not definitely appear. Said défendant, in his testimony given 
in April, 1903, stated that before its construction they had purchased a 
Kelly machine, and that they had purchased it some three or four years 
before the time he was testifying ; and in question put to him on cross- 
examination it was assumed that he had theretofore testified that said 
machine had been "built two or three years ago," which assumption was 
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permitted to go unchallenged. There is no other évidence shedding any 
light on the question as to the time when said machine was constructed 
and put in use. It is to be inferred therefrom that it could not hâve 
been much, if any, earlier than 1899 or 1900. 

But the évidence was not confined to this machine. There was évi- 
dence tending to show that said défendants had invented, and the de- 
fendants had put in use, as much as 22 years before the answer was 
filed — i. e., in 1880— a smaller tufting machine for making tufted 
lounge backs. It was substantially the same machine as said larger 
and later one, embodying substantially the same ideas, and clearly 
anticipated plaintiff's pat'ent. It consists of a mold board, plaiters, 
sharp métal points on wooden pins, and a foUow board. The mold 
board is an open box, partitioned by métal strips into separate com- 
partments or pockets, with corner posts, or upwardly projecting tuck- 
ing devices, at the corners of the pockets, except at the outer edge. 
The corner posts are hollow, and the base of the mold board has open- 
ings in it answering to the holes in the posts. But those holes and open- 
ings are not for the purpose of passing buttons through them, nor are 
they adapted thereto. Their purpose is to permit the passage of the 
sharp métal points on wooden pins, heretofore referred to. The corner 
posts are recessed so as to provide a seat for the head of the buttons, 
They hâve no flûtes on their outside. The plaiters are recessed, and 
hâve downwardly projecting points at one end adapted to straddle the 
corner posts. The sharp métal points on wooden pins are adapted to 
pass through the openings in the posts and base of the métal board, and 
to pierce the two covers. The follow board is not a single board, 
but a framework with slats running crossvi'ise and spaces between them,. 

It is thus seen that this machine has the combination of a base with 
upwardly projecting tucking devices, and of détachable plaiters re- 
cessed, and with downwardly projecting points adapted to straddle 
said devices, clearly anticipating, if earlier, claims 5 and (i of the Pitner 
patent. Likewise, in the sensé of the Freschl patent, its mold board has 
an imperforated base plate — i. e., it does not permit the passage of 
buttons through it — with a plurality of upwardly projecting tufting 
posts attached rigidly thereto, each post, when the sharp métal points 
on the wooden pins are in place, being provided with an upwardly pro- 
jecting pointed pin held against latéral displacement, and adapted to 
pierce both covers of the cushion, and, when they are not in place, 
being provided with a seat for the head of a tufting button adapted to 
retain it against latéral displacement during the process of forming the 
cushion, and releasing it when removed from the mold board — clearly 
anticipating, if earlier, the Freschl patent. 

The only difïerence between this and the larger or later machine is 
that the latter embodies the improvements covered by patent No. 
711,382, issued to W. E. Buser October 14, 1902. Those improve- 
ments relate to the button holders, to the plaiters, and to the outside 
portion of the frame. The button holders are solid, and hâve staples 
in their ends for holding the button. The plaiters hâve downwardly 
projecting U-shaped wires. Otherwise the two machines are alike. 
The question put, then, narrows itself to this : Is the évidence suf- 
ficient to convince one beyond a reasonable doubt that said smaller 
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machine was in existence and use by défendants prior to plaintïff's in- 
ventions? 

The évidence tendirtg to establish that it was consists o£ the machine 
itself, the testimony of the défendant W. E. Buser and of two of de- 
fendant's former employés, Charles S. Wachenschwenz and August 
Rumph, in regard thereto, two photographs of the machine, and the 
testimony of said défendant, of one W. A. Richardson, and of said 
Wachenschwenz in regard thereto, and a catalogue issued by the de- 
fendants. The machine itself was misplaced at the time of the prépara- 
tion of the case and was not exhibited to the witnesses during the 
taking of the testimony. It was subsequently found and introduced 
at the hearing as the machine to which the évidence related. It looks 
old and genuine. There is nothing in its appearance to négative the 
fact that it had been constructed and put in use in 1880 as claimed. 

The défendant W. E. Buser testified that he invented and niade the 
machine in 1880 and défendants put it in use at that time. As to how 
long they continued to use it his testimony is somewhat indefinite. He 
stated that their main business was making lounges and their work 
was mainly plain work, that they had been doing tufted work more 
or less ever since they had been in business, that they had donc very 
Httle such work, and that they used said machine for years continuously 
whenever they had any demand for that kind of work. At the con- 
clusion of his testimony in chief, he testified as follows : 

"Q. I will ask you how long you used the smaller machine that you eoneeived 
18 or 20 years ago, the tufting machine? 

"A. Six or seven years ago. 

"Q How long hâve you used this larger machine on which you now make 
coucli seats? 

"A. I mean the larger machine or model? 

"Q. No ; the large machine? 

"Mr. Jlurray (Plaintiff s Counsel) : The patent is dated — it is in évidence In 
the case — October 14, 1902. 

"Q. Is there anything else you want to say about this? 

"A. I don't know of anything else." 

It is possible that witness întended to he understood as saying that 
he had used the smaller machine until six or seven years ago, or that 
he used it six or seven years. Appellants' counsel contends that his 
meaning hère was tliat they used the large machine — the one shown 
in the patent — six or seven years ago, and he did not say how long they 
used the smaller machine. But, in view of the testimony as to when 
the larger machine was made and put in use, heretofore referred to, 
it can hardly hâve tliis meaning. The bestwe can make out if it is 
that the witness intended to be understood as saying that they had used 
the smaller machine "until six or seven years ago," the stenographer 
failing to catch the word "until" and using the word "I" instead of 
"You" in the next answer; that being an interrogatory as appears 
from the interrogation mark at its end. This conforms to his former 
answer that they had used it continuously for years whenever they had 
any demand for tufted work. 

The two former employés of défendants, Charles S. Wachenschwenz 
and August Rumph — the former of whom worked for défendants about 
6 years, beginning in 1880, when he was 13 or 14 years of âge, and the 
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latter of whom, then a locomotive engineer and liaving beeii such for 
8 years, worked for défendants aboiit 2 years, beginning in 1882 or 
1883, when he was about 15 years of âge— each testified as to the use 
of tlîe machine during their employment in making lounge backs in 
tufted work, and that they worked in connection with it in pulling or 
picking and loosening the moss for it. As stated, when said défend- 
ant and those two witnesses testified, the machine was misplaced and 
not exhibited to them. Each of thèse three witnesses described the 
machine and the method of its use; said défendant going into great 
détail. Their description is lifelike and realistic, and conforms to the 
machine. Certain detached parts of said machine, to wit, a corner 
post, a métal strip, and a plaiter, claimed to hâve been used in connec- 
tion with the machine and which had not been misplaced, were identi- 
fied by thèse three witnesses. 

One of the two photographs of the machine is of the mold board, 
with plaiters in place and lying on it, and the other of the foUow board. 
A comparison of thèse two photographs with the machine itself shows 
that they are photographs thereof. This is not questioned. The de- 
fendant W. E. Buser testified that he had the photographs taken about 
the year 1881 bv F. A. Simonds, a photographer then doing business 
in Chillicothe, Ohio, and who died July 13, 1884. Said W. A. Richard- 
son, who worked for said Simonds from December, 1871, until his 
death, testified that he took the photographs himself in January or 
February, 1881. And said Wachenschwenz testified that in 1880 or 
1881 he carried the machine to Simonds' gallery to be photographed, 
and identified the photographs. They are mounted on Simonds' cards. 
The défendant W. E. Buser gave as the reason for having the photo- 
graphs taken that it was his habit to bave photographs taken of his 
machines as "keepsakes," and both he and Richardson testified to an 
incident in connection with the taking of the photographs involving a 
certain Dr. Clough, a friend of the former. The catalogue, which 
shows on its face that it was issued whilst défendants were doing busi- 
ness at 22 Paint street, Chillicothe, from which they moved to another 
place in said city in the year 1885, has a eut in it of a lounge with a 
back in tufted work. 

Such, then, is the évidence in support of the défendants' claim that 
said machine was invented and put in use as early as 1880, and more 
than 15 years prior to plaintiff's invention. In the absence of con- 
sidérations or circumstances affecting its force or opposing évidence, 
it is sufïicient to convince one beyond a reasonable doubt of the correct- 
ness of that claim. There is no opposing évidence. Reliance is had 
simply on certain considérations and circumstances which it is thought 
afïect and wealcen the force of said évidence to the extent of raising a 
reasonable doubt. We will take them up in détail and détermine their 
effect. As to the catalogue, it is suggested that it shows no more than 
that défendants were making lounge backs in tufted work prior to 
1885. This is true. For aught that it shows, défendants may hâve 
niade such lounge backs prior to that date by hand, the old way of 
making tufted vi'ork before the day of machines. But this fact is to a 
certain extent a corroborating circumstance, not of great weight, yet of 
some. As to the photographs, it is claimed that they présent évidences 
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on their face that they were not taken as testified to by défendants' 
witnesses, some of which conduce to show that they were taken by an 
amateur, and not by a professional photographer, and others that they 
hâve been made for the purposes of this case. The évidences of ama- 
teurishness relied on are that neither of the articles photographed ap- 
pear in the center of the paper ; that the print of the follow board was 
too long for the card on which it is mounted, and part of it had to be 
eut off, and that both prints are irregularly eut along their edges. 
Thèse criticisms are well taken. But this condition of things may be 
accounted for by the fact that they were taken, not by Simonds, but 
by Richardson, his erhployé, who, though he had been working for 
Simonds about 9 years, was then possibly not more than 21 years of 
âge, arid that the things photographed may not hâve been regarded as 
calling for much care. The évidences of fraud relied on are that the 
cards are soiled and the prints not; that in some instances the soiled 
marks extend underneath the prints, where they can be raised from 
the cards; and that the edges of the photographs appear as though 
they were eut in récent years. We hâve examined the photographs 
carefully, and are unable to find any soiling marks under the prints, 
or any évidences of récent cutting. Nor can we say that there is an 
entire absence of soiling marks on the prints. In so far as they présent 
a fresher appearance than the cards on which they are mounted, this 
may be, and no doubt is, due to the nature of the différent materials. 
The surface of the cards is calculated to be soiled much sooner and 
greater than the prints. 

Then, again, it is said that the photographs show nicks and stains 
on the mold board and follow board, and that the photograph of the 
mold board shows certain of the partitioning strips to be irregularly 
placed, and that the mold board and follow board show exactly thèse 
same peculiarities. From this it is argued that the machine could 
hâve been used but little, if any, after the photographs were taken. If 
they had been used much, those peculiarities would hâve been effaced 
or changed. This, however, conforms to the testimony as to their use. 
The défendant W. E. Buser testified, as heretofore stated, that they 
were very little used, as they did not do much tufting work. It is 
thought that the testimony of Richardson and Wachenschwenz as to 
the taking of thèse photographs, and the time when they were taken, 
is affected by the fact that défendants were in the habit of having 
machines and manufactured articles photographed at Simonds. Just 
how much photographing they had donc there is not shown with any 
definiteness. But there is no évidence that Richardson took any other 
photographs than those in question, or that Wachenschwenz carried 
any other machine or any manufactured articles to be photographed. 
The date when they were taken is immaterial. If taken at any time 
whilst Richardson was in Simonds' employ, or Wachenschwenz in de- 
fendants,' they prove the existence of the machine long prior to plain- 
tiff's invention. But Richardson fixes the time by the fact that they 
were taken just after Simonds had moved from one place of business 
to another, and the time testified to was at the beginning of Wachen- 
schwenz's employment. 
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As to the testimony of Wachenschwenz and Rumph in regard to 
the machine and its use, it is claimed tliat tliey had been coached, and 
liad seen the larger macliine before testifying. There is no évidence 
of either. A model of the larger machine was exhibited to botlî 
when testifying, and in describing the smaller machine each, in one 
instance, referred to said model. Their testimony présents no évidence 
of artificiality. Then, as to the testimony of the défendant W. E. Bu- 
ser, it is claimed that its value is affected by certain statements made 
by him under oath, which are claimed to be contradictory and incon- 
sistent with his testimony herein, and by certain actions on bis part. 
The statements relied on are one of those contained in his affidavit to 
his application for patent No. 711,382, and one of those contained in 
that portion of his answer hereinbefore referred to, and are as foUows : 
That in the affidavit being that the improvements in tufting machines 
described and claimed in the annexed spécification had not been in 
public use for more than 2- years prior to the application ; and that in 
the answer, that the machinery and apparatus which the défendants 
were then using had been used by tlicm for 22 years last ])ast. We 
fail to see any contradiction in those two statements, or any incon- 
sistency of either with his testimony. The statement of the affidavit 
is simply that the improvements in tufting machines described and 
claimed, which were sought to be patented, had not been in public 
use for more than 2 years prior to the application. Nothing is said 
as to the machine itself, to which the improvements related. As to 
the meaning of the statement in the answer, we bave hcretofore indi- 
cated our view. It is not that the identical machinery and apparatus, 
which the défendants were then using, had been in use by them for 
22 years last past. This was not true, and the défendant could not 
bave intended to make a statement to that effect. What was meant 
was that machinery and apparatus substantially, or in ail important 
particulars, like that then in use by them, or embodying substantially 
or in ail important particulars the same ideas, had been so in use by 
them. So construed, said statements are consistent with each other 
and with said défendants' testimony. It is only by construing the 
statement of the answer as meaning that the identical machinery and 
apparatus which the défendants then had in use had been so used by 
them that any trouble arises, and the inconsistency it brings about is. 
not between that statement and that of the affidavit, but between it 
and said défendants' testimony. 

Then as to the actions of said défendant relied on as affecting the 
value of his testimony. They are as follows: His purchase of the 
Kelly machine, hereinbefore referred to ; his visit to a licensee of 
plaintifF at Columbus, Ohio, in the early spring of 1900, to see its 
machine, with the ostensible purpose of determining whether hc 
would buy one ; his efforts at concealment from plaintifif that he was 
using a tufting machine and its character; his not disclosing to his 
attorney, who obtained patent No. 711,382, the fact as to smaller and 
older machine; and his treatment of one Edward J. Meyer, a former 
employé of défendants, who had furnished plaintiff in June, 1902, just 
before suit was brought, an affidavit as to the character of machine 
they were using. It is urged that it is improbable that défendants 
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would hâve purchased a Kelly machine, or that said défendant would 
hâve visited Columbus, Ohio, to see plaintiff's machine, with a view to 
purchase, if the défendants aiready had a machine. It would seem 
that said defendant's visit to Columbus was only ostensibly for the pur- 
pose of determining whether he would buy one of plaintiff's machines, 
and that such was not his real purpose. He never negotiated for said 
rnachine, and though plaintifï, after being informed by its licensee of 
his visit, wrote défendant four letters about buying one of its ma- 
chines, he never received any answer thereto. But plaintiiï proved 
itself that about this time défendants had a machine. It proved that 
on the occasion of a visit of its président to Columbus, in June, 1900, 
he inquired of said defendant's nephew, then there, what kind of a 
tufting machine défendants were vising, who said that they did not 
hâve any, and when he left him plaintiff s licensee's son said : 

•'That j'oung fellow is a llar. I was In their factory, and saw the tufting 
machine, and saw a machine exactly like ours." 

What said defendant's real purpose, in wanting to see plaintiff's 
machine, was, is not disclosed. He was not asked about it on cross- 
examination. It was not proven by plaintifï until after he had testi- 
fied. And as soon as plaintifï had taken its testimony, the taking of 
proof was closed on its motion, and a motion on defendant's part to 
enlarge the time for taking testimony to rebut the testimony taken by 
plaintifï was overruled. So that said défendant bas never had an op- 
portunity to explain the purpose of thèse visits. He was asked about 
the purchase of the Kelly machine on cross-examination, and his ex- 
planation thercof was that the soliciter for that machine called upon 
him to sell it to him, and asked $200 ; that in response he said he would 
not give him $50 for it; that afterwards the solicitor came to him,, and 
claimed that he had ofïered $50, and wanted him to take it, and threat- 
ened to sue him if he did not; and that, in order to avoid a lawsuit, 
he purchased it, and défendants had never used it. 

As to said defendant's efforts at concealment froni plaintiff that he 
was using a tufting machine and its character, what was donc in this 
Une was this : Upon a call f rom plaintifï's président, after he becanie 
suspicious that défendants had a tufting machine, he refused to tell 
him what they had or let him in the factory, and two mcn, hired by 
plaintifï to get employment in défendants' factory for purpose of aS' 
certaining what kind of a machine he was using, could not get in. It 
is urged that, had the facts been as défendants claim them to h ave 
been, said défendant would not hâve wanted to conceal such knowledge 
from plaintifï. AU explanations from said défendant on tl.is score 
were eut ofï by the order closing the testimony heretofore referred to. 
It may bave been due to not knowing défendants' rights, or a désire 
to conceal the improvements for which said patent was then in con- 
templation or pending, or to the ordinary business jealousy of con- 
cealing from a rival what one is doing. 

As to said défendant , not telling his attorney, who obtained No. 
711,382 for him, about the smaller and old machine at the time he em- 
ployed him to make his application, there is this to be said : There is 
no direct évidence that he did not. On the contrary, there is direct 
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évidence that he did. Said défendant so testifies. The sole évidence 
relied on as shovving that he did not is a letter written by him to said 
attorney after this suit was brought. In that letter he tells him about 
the machine. Appellee's counsel contends that he tells it as if he had 
never mentioned it before. There is some basis for this contention, 
but not sufïicient, we think, to overbalance his testimony that he had 
theretofore mentioned it. Besides, the circumstance of his not telling 
said attorney is not of much weight in the case. The patent was only 
for certain improvements on the machine, and there was not much oc- 
casion for his giving him a detailed history of it. 

\nà, finally, as to his treatment of said Meyer. The plaintifï, 
through its président, was seeking évidence that défendants were using 
a tufting machine infringing its patent. It had much difficulty in 
floing so. Efforts made in this direction bave been heretofore referred 
to. Finally, in Chillicothe, it came across said Meyer, a former em- 
ployé of défendants, who began to work for them at the âge of 15 
in the year 1888, and worked for them almost continuously until 1898, 
when he left, returning again in 3 or 3 years, and working until about 
3 months before suit was brought, and obtained an affidavit from him 
that défendants were using a tufting machine, as to its character and 
the amount of work being donc with it, on the basis of which this 
suit was brought. It obtained this affidavit in considération of a writ- 
ten pledge to provide him with a job in Chicago, which soon after- 
wards was complied with. Thereupon said défendant had Meyer in- 
dicted for perjnry and brought back to Chillicothe, and during the 
few months that he was there obtained two affidavits from him, ex- 
plaining the circumstances under which the former affidavit had been 
obtained, and repudiating its statements, and causing him to send let- 
ters to plaintiff soliciting money, with a view to getting a hold upon it. 
This is Mëyer's account of matters. Meyer had stolen a contribu- 
tion box from a church in Chillicothe, and committed burglary there, 
about the time he began to vi^ork for défendants, and at the time he 
figures in this case he was addicted to drinking. In view of his history,. 
of his having been bought with a job to give said first affidavit, of his; 
giving contradictory affidavits, and of his suffering himself to be made 
a tool to obtain money from plaintiff to its hurt, according to his owrt 
account, his testimony is to be received with great caution, if, indeed,. 
any reliance is to be placed on it at ail. 

The défendants were eut off by the order heretofore referred to- 
from offering any rebuttal évidence. But there would seem to be nO' 
doubt that said défendant procured said indictment for perjury and 
obtained from Meyer said two affidavits ; they being introduced in évi- 
dence by défendants on his cross-examination. In procuring the in- 
dictment it is possible that a wrong was done Meyer, and certainly 
the two affidavits were untrue— one in so far as it stated that many of, 
and the other in so far as it stated that ail, the statements in the af- 
fidavit giyén plaintiff were false. On the contrary, said affidavit was 
in the main true. It related almost entirely to the character of the 
tufting machine which the défendants were and had for three years 
past been using, and the work that was done with it and its statements. 
in regard thereto coincided with said defendant's own testimony herein» 
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This conduGt on his part is to be condemned. It was a reprehensible 
effort to destrpy a possible witness against défendants in their litiga- 
tion with plaintifï. It was possibly a case of fighting the devil with 
fire, and is an instance of the length to which litigants will sometimes 
go in order to overcome their adversary. Yet, notwithstanding ail 
this, we do not deem it sufficient to weaken the unhesitating convic- 
tion, induced by the évidence heretofore recited, that said small ma- 
chine vyas made and used as it tends to show^. It is just as possible 
that said defendant's conduct was due to the feeling of uncertainty 
that many litigants hâve as to the outcome of the litigation in which 
they are engaged as to any consciousness that said machine was not 
so made and used. 

Besides thèse considérations, there are two others relied on as af- 
fecting the force of said évidence. One is the great improbability that 
said défendant could, as the resuit of one effort, hâve invented said 
machine, or that, if he had, he would hâve failed to realize its great 
value, as he did in confining its use to himself and not having it pat- 
ented and putting it on the market. According to plaintiff's testimony 
it is a highly valuable machine, and the effect of its machines construct- 
ed on the same Unes was to revolutionize the art of making tufted work. 
Before they came upon the market — i. e., prior to 1894 — ail tufted work 
was made by hand. By means of said machines 30 to 40 per cent, 
more work is enabled to be donc than was formerly done by hand, 
and unskilled labor can do the work now that was done before by 
skilled. Hère, as in case of the other facts presented by plaintiff's 
testimony, ail light bas been shut out that might hâve come from the 
opposite side. It is thought remarkable that défendants did not re- 
alize the great value of said machine, and still more so that by a single 
effort he should hâve invented that which it took the combined efforts 
of two inventors, Pitner and Freschl, over a number of years, by a 
séries of steps, to produce. The first step was that embodied in the 
first Pitner patent. No. 511,649. It had the mold board, with pockets 
and holes in its base at the corners thereof, but was without corner 
posts and plaiters for forming plaits and holding them in place whilst 
the moss was being filled in, and hence was impractical. Then came 
the second Pitner patent. No. 577,809, with the corner posts and plait- 
ers, thus overcoming the defects of the prior patent. But it had to be 
taken from the press and to a bench for completion of the work. Then 
■came the first Freschl patent. No. 593,508, in which the mold board 
was held elevated over the pin board by cams whilst the cushion was 
being made and compressed, and then by removal of the cams was 
allowed to descend and force the tuft buttons, held in place by prongs 
on ends of posts of pin board, into place. And fînally came the second 
Freschl patent, reissue No. 11,778, which it is claimed put tufting in 
most satisfactory form, dispensing entirely with a separate pin board. 
This perfected machine, according to défendants' claim, was produced 
by said défendant at one effort, or, as appellee's counsel puts it, "from 
the head of this man there sprang, 'Minerva like,' the idea of the fuUy 
developed machine." AU that is claimed as to the strangeness of this 
happening, and as tp the improbability thereof, and that the value of 
the tnachine wasnot reaUzed, may be conceded, and yet this çircum- 



BU8EK V. NOVKLTT TUFTING MACHINE CO. 491 

stance does not vveaken the force of said évidence. An improbable 
fact, properly verified, is not to be rejected because of such improb- 
ability. 

The other considération referred to is that in the iîrst Pitner patent 
the term "follow board" is applied to one of the éléments of the ma- 
chine described therein, a'nd according to said défendant that same 
name was given by défendants to the same élément years before. It 
is thought to be peculiar and remarkable that two différent persons, 
acting independently, should give the same name to the same élément 
of the machine. It is a very appropriate name, expressive of the fact 
that it foUowed the other opérations in the process of making the 
cushion, and it would seem not at ail unlikely that it should occur to 
différent persons without suggestion by one to the other. If, how- 
ever, it is improbable that this should lïappen, the same suggestion is 
to be made hère as in référence to the foregoing considération. 

This exhausts ail the considérations relied on by appellee as affect- 
ing the force of said évidence in support of said défense. It has been 
said that there is no opposing évidence. But it may be thought that 
there is one pièce of évidence that may be said to oppose said favoring 
évidence, and some notice should be taken of it. That is the testimony 
of said Edward J. Meyer, who testified on behalf of plaintiff, that 
whilst he worked for défendants, betvveen 1888 and 1898, they used no 
tufting machine, but made ail tufted work by hand, and it was only 
after he returned, upon an absence of two or three years, in 1900 or 
1901, that they used a machine, to wit, the large machine. This évi- 
dence opposes no évidence introduced on behalf of plaintiff, unless the 
évidence of said défendant as to the use made of the small machine 
be construed to cover time after 1888. In view of the considérations 
heretofore referred to, affecting the credibility of this witness, pos- 
sibly his testimony as to this fact should be given no considération. 
Yet it is possible for even such a witness to tell the truth, and it is 
met hère only by the indefinite and somewhat ambiguous testimony of 
said défendant as to the length of time that the small machine was 
used. Besides, it is somewhat significant that défendants introduced no 
witness, other than said défendant, by whom it attempted to prove any 
use of that machine after the year 1886. It was not material to prove 
any use of it after the date of plaintiff's patent. Nor, with it proven 
beyond a reasonable doubt that said machine had been in existence 
and use from 1880 to 1886, was it material to prove its use during the 
11 years between 1886 and 1897. But, with the fact of its prior ex- 
istence and use contested, it is rather strange that défendants did not 
strengthen their case by proving its existence and use by the testimony 
of persons in its employ during that period of 11 years, if it is a fact 
it had been then used. 

It must therefore be coriceded that it is possible that it was not used, 
as Meyer testifies, from 1888 to 1898, and that, so far as tufted work 
was then made by défendants, it was made by hand. One can hardly 
say that he has an unhesitating conviction that Meyer is not telling the 
truth in this particular. In this connection it is to be noted, further, 
that it was in March, 1898, that plaintiff began putting its tufting ma- 
chines on the market and sending its circulars and booklets setting 
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forth the value of its machines, and that it sent this advertising matter 
to the défendants before the construction of the larger machine which 
they had in use when the suit was brought. It must be conceded, fur- 
ther, therefore, that it is a possibility that the receipt of this information 
was the occasion, at least, of défendants realizing the value of their 
old machine and causing them to construct the new one with its im- 
provements. It is certain that only a short time thereafter said raa- 
cliine was constructed and put in use. One can hardly say that he has 
an unhesitating conviction that this is not so. Tliese possible features 
of the case présent plaintiff's cotmsel with another and final position, 
and it is hère that he takes his last stand. That position is that, at 
most, said small machine was either an abandoned experiment or a 
forgotten invention, and hence that the défense of want of novelty is 
not made ont. 

Thèse two things are entirely distinct, and in argument the distinc' 
tion between them is not clearly noted. In order that it may be, we 
will consider them one at a time in relation to said position. An aban- 
doned experiment is an experiment that has been abandoned. As a 
mère experiment never amounts to anticipation, the epithet abandoned 
hère is unnecessary. What constitutes an experiment is indicated by 
the language of Mr. Justice Swayne in the case of Cofïin v. Ogden, 
18 Wall 120, 21 L. Ed. 821 : 

"The invention or discovery relied on as a défense must hâve been complète 
and capable of producing the résulta sought to be accomplished. If the thing 
vvere embryotie or Inchoate, if it rested in spéculation or experiment, if the 
process pursued for its developnient had failed to reach the point of consum- 
mation, it cannot avail to defeat a patent founded upon a discovery or inven- 
tion which was eorapleted, while in the other case there was only progress, how- 
ever near that progrès» may hâve been approximated to the end in view. The 
law requires, not conjecture, but certainty. If the question relate to a ma- 
chine as thus exhibited, the conception must hâve been clothed in substantial 
forms, which demonstrate at once its practical efflcieney and utility." 

And again: 

"Until his work is done, the invention gives nothing to the public." 

If, however, the machine or other thing is complète, and capable of 
producing the resuit sought to be accomplished, it has passed the ex- 
périmental stage and becomes an invention ; and, in order that it may 
constitute an anticipation, it is immaterial how well it becomes known 
or how much it is used. Mr. Justice Swayne in the same case said : 

"The prior Unowledge and use by a single person is sufficient. The number 
is immaterial." 

In the case of Reed v. Cutter, Fed. Cas. No. 11,645, Mr. Justice 
Story said : 

"If the invention is perfected and put into actual use by the first and orig- 
inal Inventer, it is of no conséquence whcther the Invention is extensively 
known or used, or whether the kiiowledge or use thereof is limited to a few 
persons or even to the first inventer." 

Walker on Patents, § 71, says : 

"Novelty is negatived by prior knowledge and use in this country by even 
a single person of the thing patented. This rule applies even to cases where 
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that knowledge and use were purposely kept secret ; and ît applies, no matter 
how limited that use may hâve been." 

Indeed, ît has been held that if the alleged invention is complète, 
and capable of producing the results sought to be accomplished, though 
it may never hâve been used, it is an invention and an anticipation. In 
the case of Stitt y. Easton R. Co. (C. C.) 22 Fed. 649, Judge Coït said : 

"If the constitution of the prior thmg of itself demonstrates that it is within 
the principle of the patent, then, perhaps, no use need be established; for it 
might ho said to prove itself. It is not neeessary that the prior invention 
should hâve Ix'en actually used for the purpose contemplated, but it must hâve 
been capable of such use." 

If, then, an alleged invention is in fact an invention, no subséquent 
abandonment of it can be said to be an abandoned experiment. At 
most, it is an abandoned invention. But an invention that has been 
abandoned is as much an anticipation, and to as great an extent néga- 
tives novelty, as an invention that has not been abandoned. In the 
case of Gayler v. Wilder, 10 How. 496 (13 L. Ed. 504), Mr. Chief 
Justice Taney said : 

"We do not understand the Circuit Court to hâve said that the omission of 
Connor to try his safe by the proper tests would deprlve it of its priority ; nor 
his omission to bring It into public use. lie inight hâve omitted both, and also 
abandoned its use, and been ignorant of its value ; yet, if it was tlie same 
vvith Fitzgerald's, the latter would not upon such ground be entitled to a pat- 
ent." 

In the case of Rich v. Lippincott, Fed. Cas. No. 11,758, Mr. Justice 
Grier, in charging the jury, said : 

"If the original inventer of a machine abandon the use of It, and does not 
take out a patent first, no other person can entltle himself to a patent for it." 

In the case of Shoup v. Henrici, 22 Fed. Cas. 26, Judge McKennan 
said: 

"Thls is ail that is required to take it out of the category of abandoned ex- 
periments. Its use might be altogether discontinued, but this would only leave 
it open to the publie use. Certainly no subséquent inventor could take it up 
and appropriate It exclusively." 

In coming, then, to the case in hand, there is no possible room to 
claim that said sniall rnachine is a mère experiment, subsequently aban- 
doned. It was complète, and capable of producing the results sought 
to be accomplished by it, and was in use in making tufted work for 
at least six years. The évidence clearly establishes this. Appellee's 
counsel contends that the machine was impractical, and for this reason 
was abandoned. He bases this contention on the opinion of appellee's 
président, a practical upholsterer of much expérience with tufting ma- 
chines and the patentée in the Freschl patent. The grounds upon 
which said witness based this opinion were that the corners of the tin 
partitions would eut through soft goods, or scrape the leather when 
used as the cover; that in striking the shank of the tack buttons, 
supported only around the edge in the recesses of the hollow cor- 
ner posts, the head of the tack would be pushed through the métal 
covering ; and that the openings between the slats of the f ollow board 
were too wide. This opinion was not based upon any trial of the ma- 
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chine, but upon observation of the photograph and model of the îarg-er 
machine. It should not, however, prevail against the testimony of the 
successfui use of the machine. And, even if said deficiencies existed, 
it cannot be said that they were sufficient to prevent the machine from 
being an anticipation. Said machine, therefore, was not an abandoned 
experiment. At most, it was an abandoned invention. But that, as 
we bave seen, is as much an anticipation as a nonabandoned invention. 
Then, as to the claim that said machine was a forgotten invention, 
the doctrine of forgotten invention was introduced by the décision of 
the Suprême Court in the case of Gayler v. Wilder, supra. It is pre- 
sented by Mr. Chief Justice Taney in a "provided" clause, immediately 
following the quotation from bis opinion heretofore made, forming 
a part of and concluding the same sentence, and is in thèse words, 
to wit: 

"Provided Cionnor's safe and its mode of construction were still in the mem- 
ory of Connor before tliey were recalled by Pitzgerald's patent." 

And again in thèse words: 

"For, if the Connor safe had passed away from the memory of Connor him- 
self and of those who had seen it, and the safe itself had disappeared, tiie 
linowledge of the improvement was as completely lost as if it had never been 
discovered. The public eould dérive no beneflt from it until it was discovered 
by another inventor. And if Fitzgerald made his discovery by his own effort, 
without any knowledge of Connor's, he invented an improvement that was 
then new, and at that time unknown ; and it was not the less new and un- 
known because Connor's safe was recalled to his memory by the success of 
Fitzgerald's." 

He stated that an inventor in such a case was to be regarded as 
standing upon the same ground with the discoverer of a lost art, or an 
unpatented and unpubHshed foreign invention, and, Hke him, entitled 
to a patent, and that he was to be so regarded because "there was no 
existing and living knowledge of the improvement or its former use 
at the time he made the discovery." The Suprême Court in that case 
did not itself pass on the question as to whether the prior invention 
had become a forgotten invention, but determined only that it was 
proper for the lower court to submit the question to the jury. The 
circumstances which it was held atlthorized its submission were re- 
ferred to by Judge Taney in thèse words : 

"Although Connor's safe had been kept and used for years, yet no test had 
been applied to it, and its eapacity for resisting beat was not known. There 
was no évidence to show that any particular value was attached to it after It 
passed from his possession, or that it was ever afterward used as a place of 
security for papers; and it appeared that he himself did not attempt to make 
another like the one he is supposed to hâve Invented, but used a différent one." 

He said that they were introduced as évidence tending to prove that 
the Connor safe might bave been "finally forgotten." Justices McL,ean 
and Daniel dissented from the holding. 

In the case of Coffin v. Ogden, supra, the quotation first made herein 
-from Mr. Chief Justice Taney's opinion, together with the "provided" 
clause, which set forth the doctrine of forgotten invention, and which 
concluded the sentence, were quoted by Justice Swayne in his opinion. 
As to said "provided" clause he said : 



BtIBEB V. NOVKLTT TDFTING MACHINE CO. 495 

"Whether the proposition expressed by tlie provlso In the last sentence is a 
Bound one, it is net necessary in this case to consicler." 

Thus, seemingfly, he cast a doubt upon the doctrine. Walker on Pat- 
ents (Ist and 2d Eds.) § 71, states the doctrine as an exception to the 
rule as to the effect of a limited use of an invention on the novelty of 
a later invention. He refers to it in thèse words : 

"In Gayler v. Wilder, ttie Suprême Court announced an exception to this 
rule, but in a later case intimated a déniai, or at least a doubt, of the validity 
of that exception. According to the opinion of the majority of the courts in the 
fll'st case, a single instance of prier ijnowledge and use will not négative nov- 
elty, if that use had ce^ised when the patent was gi'anted and that knowledje 
was forgotten until called to mind by the reinvention. Justices Mcl^ean and 
Daniel dissented from that conclusion, and it will probably always be found 
impossible to fairly answer their arguments." 

Robinson on Patents, vol. 1, p. .323, states the rule with approval 
in thèse words : 

"The leugth of time for which an invention has been lost, and tlie degree of 
public ignorance whicli may prevail, are of no conséquence, provided, only, that 
it be actually lost ont of the practical kuowledge of the public. Thus, if an art 
or instrument has been invented and employed in this eountry within the prés- 
ent génération, and then has been abandoned and forgotten, though its inven- 
tion recalls it to the memory, not only of its first inventer, but of those who 
were once familiar with Its use, it is a new invention, and is now conferred 
upon the public as if never known before. Even although the original instru- 
ment was not destroyed, but meanwhile has remained disused and unremem- 
bered, and since the publication of the latter has been recovered and employed, 
and manifests the same idea of means, it cannot négative the claim of the lat- 
ter to bave produced a new invention and to hâve been the true and only ben- 
efactor of the public." 

The doctrine has probably never been applied in a subséquent case. 
Appellee's counsel cite the cases of Cahoon v. Ring, Fed. Cas. No. 
2,292, Hall v. Bird, Fed. Cas. No. 5,926, Hartshorn v. Tripp, Fed. 
Cas. No. 6,168, and Davis v. Brovvn (C. C.) 9 Fed. 647— the first a déci- 
sion of Judge Clififord, and the other three décisions of Judge Blatch- 
ford — as applications of the doctrine. Possibly it may be said that 
the doctrine is approved in those cases. But a careful examination of 
the facts thereof, we think, will disclose that they were ail cases of 
abandoned experiment. In order to the proper application of the doc- 
trine, the vital thing to be understood is : What is meant by "forgot- 
ten," or, as Mr. Chief Justice Taney puts it, "finally forgotten"? It 
certainly does not mean that the value of the invention has not been 
realized and its use has been abandoned. Judge Taney says that thèse 
facts are not sufScient of themselves to prevent anticipation, if the 
invention is still in the memory of the prior inventer ; thus recognizing 
that its value may not hâve been realized, and its use may hâve been 
abandoned, and yet it may still be in the memory of the inventor. 
Robinson says that it must be both "abandoned and forgotten," or 
"disused and unremembered." Possibly light is thrown on the mean- 
ing of the word by the fact that a forgotten invention is likened to a 
lost art or an unpatented and unpublished foreign invention. Mr. Jus- 
tice Grier, who was one of the majority in Gayler v. Wilder, in the case 
of Rich V. Lippincott, supra, involving the same patent as that involved 
in that case, in charging the jury, said that it was necessary that knowl- 
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edge of the invention should be "as completely lost as if ît had never 
been discovered." It would seem, therefore, that by "forgotten" is 
meant something more than simply out of mind ; i. e., not consciously 
présent in the mind at ail times. No one carries ail his past expéri- 
ences consciously présent in his mind at ail times. The necessities of 
this case, however, do not require that we pursue this line of thought 
farther. 

Again, the proper application of the doctrine requires it to be set- 
tled on which party lies the burden as to the matter of forgetting. As 
it is an avoidance of the fact of prior invention, is it on the patentée 
to allège and prove, or must the party alleging prior invention also 
allège and prove that it was not forgotten, and must he prove this fact, 
as well as that of prior invention, beyond a reasonable doubt? This 
question we do not feel called upon to settle. In any view of the mat- 
ter, we think that it is clear that this case does not come witliin the 
doctrine of forgotten invention. Assume that défendants did not re- 
aHze the value of the invention, that they abandoned its use, and that 
they were caused to realize its value by plaintifï's advertisement ; still 
it was not a forgotten invention. Though the machine seems at some 
time or other to hâve become misplaced, yet the photographs had not. 
They had been taken as a "keepsake," as said défendant terms it, of 
the machine and had been preserved. They disclosed completely the 
nature of the machine and its method of construction, and were a con- 
stant reminder of its former existence and use and mode of opération. 

We hâve thus carefully considered every position advanced on be- 
half of appellee, and we are constrained to hold that its patents were 
anticipated by said machine and are invalid. 

The decree appealed frçm is reversed, and the cause remanded for 
further proceedings consistent herewith. 
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W. & J. SLOANB y. DOBSON et al. 
(Circuit Court of Appeals, Second Circuit January 7, 1007.) 

No. 97. 

Patents— Infringement—Fastenee foe Staib Carpets. 

The Adaras patent, No. 587.633, for a fastener for stalr carpets. clalm 
1, Is void for anticipation. Clalm 2 held not Infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 145 Fed. 353. 

E. R. Newell, for appellant. 

Chas. E. Brock, Frederick S. Stitt, and Grafton L,. McGill, for ap- 
pellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit Jud- 
gefi. 

PER CURIAM. The first claim in suit is limited to a single bar 
having a toothed edge. This construction is anticipated by the patent 
to Penrose. The second claim comprises "brackets or bars secured at 
intervais, * * * and tooth bars or plates secured thereto," etc. 
Thèse brackets or bars are described and shown as attached to and 
forming an essential part of the fastener. We are not satisfied that 
the construction covered by this claim did not involve invention, but it 
is clear that it is not infringed by défendants' fastener, which consists 
merely of two separate slotted plates, having toothed edges having no 
such brackets or bars, and no Connecting attachments of any kind. 

The decree is affirmed, with costs. 
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(Circuit Court, S. D. New York. Pebruary 28, 1907.) 

Patents— Infbingement—Electeic Sionalino Appabatus. 

The Armstrong patent No. 499,411, the Opdylce patent No. 572,561, and 
the Smalley & Reiners patent No. 634,220, ail relating to an electric 
Bignallng apparatus for elevators, Tieîd valld and Infringed. 

In Equity. Suit to restrain alleged infringement by défendant of cer- 
tain United States letters patent owned by the complainant, and for an 
injunction. 

Emerson R. Newell, for complainant. 

Quincy Ward Boese and Ernest W. Stratmann, for défendant. 

RAY, District Judge. As the case is finally submitted, the patents 
in suit are the C. G. Armstrong, No. 499,411, dated June 13, 1893, 
claims 1, 2, 3, 7, 8, 10, 11, 12, 13, 14, 15, and 16; Stacy B. Opdyke, 
Jr., No. 572,561, dated December S, 1896, claims 19, 20, and 21; 
and James B. Smalley and Charles A. Reiners, No. 634,220, dated 
October 3, 1899, claims 2, 17, and 18. Thèse relate to electric signal- 
ing apparatus, and the infringement claimed is the installation by de- 
151 F.— 32 
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fendant of the electric signaling- apparatus for elevators in the Pres- 
byterian building, 156 Fiftli avenue, New York Gity, The defendant's 
alleged infringing structure bas at each fîoor and above the doorway 
of each shaft an up incandescent floor light and also a down incan- 
descent fîoor light. On each floor is a single push-button box having 
an up push button and a down push button. A person desiring to take 
passage up pushes the "up" button, and, when the very first upgoing 
elevator approaches that fîoor and is within three or four floors of the 
passenger who has pushed the button, the "up" floor light on that floor 
for that shaft lights up. The light within the elevator car for signal-^ 
ing the operator in the car of the elevator also lights up when but 
a floor and a half away from such intending passenger. When the 
passenger has entered and the car moves away, and as it commences 
to move, a restoring circuit is automatically closed. This energizes a 
restoring magnet in the push-button box, and permits the push button 
switch to snap out and break the circuits. When the car moves down- 
wardly the same gênerai opération takes place. The signal lights, 
both for waiting or intending passenger and operator of the car, 
are not lit up until the proper push button on a floor has been actuated 
by such intending passenger and the elevator is approaching that floor 
and is within three or four floors of him. This results from the fact 
that there are always two breaks in each lamp circuit, one at the 
push-button box and the other at the commutator, which is in part 
actuated by the movement of the car and which détermines the time 
when the second break shall be closed and the lamp lighted. I cannot 
see any advantage to any one in going into a detailed description of 
defendant's construction, connections, and mode of opération, and then 
comparing them with those of the patents in suit and prior patents in 
évidence, which would hâve to be donc in order to be intelligible. The 
défendant defines his défenses as follows : 

'•Defendant's contention is that, when the three patents in suit are construed 
in the light of what is therein shown and described and their positions in tlie 
art of electric signaling apparatus for elevators, the defendant's apparatus lu 
the Presbyterian building does not infringe, and each patent may be valid. 

"Wihen the patents in suit are construed as broadly as complainant contends, 
in order to make out infringement, then the said patents are anticipated by the 
prior art. 

"The défendant contends that, ta view of the prior art, the combinations of 
éléments or devices partieularly pointed out in the several claims in suit must 
be strlctly: construed and llmited to the particular combinations of éléments or 
members having the spécifie, mode of opération set forth in the spécification as 
therein shown and described, and that ail combinations of éléments or mem- 
bers having other and materially différent modes of opération by which a gên- 
erai resuit may be accomplished are riot the combinations reeited in the sev- 
eral claims in issue ; whereas the complainant contends that the Armstrong 
jiatent In suit is a pioneer patent, and as such entltled to a broad range of 
équivalents so as to cover combinations liaving essentially différent modes of 
opération, and that the Opdyke and Smalley & Eeiners patents, exceptas 
limited by the Armstrong patent, are also to be thiis broadly construed and 
thereby bring within their grasp. defendant's signaling apparatus." 

I hâve examined the patents , in suit, the prior patents, the détails 
of defendant's devices and construction and mode of opération, and also 
the expert évidence, and am satisfied that, having in view the prior art, 
the complainant is entitled to a sufificiently broad construction of the 
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daims of îts patents to cover defendant's construction. Complainant's 
patents are valid, and infringement of the claims specified of the pat- 
ents in suit is made out. I cannot find that defendant's construction 
or combination with its mode of opération présents other and différent 
modes of opération from complainant. It seems to me they are es- 
sentially the same, giving the complainant's patents the construction 
they are entitled to. 

There will be a decree for the complainant adjudging the validity 
of his claims in dispute, infringement thereof by défendant, and for 
an accounting, with costs. 



THE LACKAWANNA. 

(District Court, S. D. New York. February 13, 1907.) 

Shippixg — LiABiLiïY FOR Injury TO Passenger — Falling Thkough Open 

COAL HOLE. 

A ferryboat hcld liable for Personal injuries to a passenger through 
falling into an open coal hole in tbe cleclc, wbieli was being used (or coal- 
ing just prior to tbe boat's leaving her slip, on the ground of négligence in 
falling to bave a personal guard or sonie device to warn passengers who 
were allowed to go on that part of the deck. The passenger also heM 
guilty of négligence in a greater degree for failing to see the hole; there 
beiug plenty of light and the hole on a part of the deck not Intended for 
passengers, although they were permitted to go there. One-third dam- 
ages allowed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 544, 
551.] 

In Admiralty. Action by passenger for personal injuries. 

Henry W. Hardon, for libellant. 

James J. Macklin and John C. Seager, for claimant. 

ADAMS, District Judge. This action was brought by Abraham Op- 
penheim against the ferry boat Lackawanna, of the Delaware, Lack- 
awanna and Western Railroad Company line, to recover damages for 
Personal injuries sustained through falling into a coal hole in the for- 
ward deck of the ferry boat about 2 o'clock in the afternoon of the 14th 
day of November, 1905, while she was lying in her slip at 14th Street, 
Hoboken, previous to departure for 23rd Street, New York. It is 
alleged by the libellant that the injuries were solely due to the négli- 
gence of the ferry boat in leaving the coal hole open, unprotected and 
unguarded. The claimant admits that the libellant was a passenger 
and fell into a coal hole but avers that it was through his own fault, 
négligence and carelessness, the boat ail the time being engaged in fin- 
ishing the receipt of coal and the opening was in plain view and had 
the libellant moved with care the hole could hâve been plainly seen and 
avoided, and further, the claimant dénies that the hole was negligently 
left open. 

It appears that the libellant, a banker at The Hague, arrived in 
Hoboken, New Jersey, on the steamer Kaiser Wilhelm on the 12th day 
of November, 1905, and was met by his sister, a résident of this city. 
Having obtained a carriage they started to cross the river on the sa\d 
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ferry boat. The carriage went on the port side bî the boat, précédée! 
by another carriage and a coal cart. The load of coal from the cart 
was dumped into a coal hole in the centre of the deck of the boat be- 
tween the two horse gangways. After the carriage came to a rest, the 
Hbellant alighted and, proceeding somewhat across the deck, fell into 
the hole. 

A diagram, prepared by the claimant, was put in évidence by the 
libellant, and shows that the hole was 3 feet across the deck and 18 
inches lengthwise of it. It was 52 fèet 11 inches from the bow and 17 
feet 4 inches from the end of the covering over the teamway, on the 
line of the keel. Forward of the coal hole 3 feet 10 inches was a 10 
inch round iron column extending from the deck to the covering or 
roof of the teamway, which it supported. The base of this column was 
larger than the column itself by 1 foot and 10 inches, and sloped ail 
around the column to the deck. Forward of that 2 inches was a rudder 
chain box, 11J4 by 18 inches, extending also to the roof from the deck; 
outside of the box was a tapering wheel guard, 18 inches, above the 
deck. This extended 9 inches further toward the horse gangway than 
the coal hole. The covering was 12 feet 11 inches above the deck. 
The deck was worn by use into dépressions about 5 feet from the 
coal hole. This boat was built in 1880 and bas been in service since 
without any change in the opening or obstruction mentioned. 

The carriage was 5 feet wide from the extrême outsides of the 
wheels and 7 feet 2 inches long from center to center of the hubs of 
the wheels and the tongue 9 feet 7 inches long. It was 6 feet 1 inch 
high, leaving a space of 6 feet and 10 inches between the top of the car- 
riage and the roof. There was good light in this portion of the gang- 
way. 

It has been proved, without contradiction, that the horse gangways 
were habitually used by passengers. ■ Such being the fact, it was the 
évident duty of the boat to provide some device to prevent them from 
walking into the hole or to bave some one there when it was open to 
warn passengers against the danger. There was nothing of this kind. 
Some witnesses say that there was no one there at the time. One wit- 
ness for the boat, a deck hand, testified he was there then sweeping up 
the coal, which the cart had dumped, but even if so, according to bis 
account of the matter, his back was towards the libellant, and he does 
not claim to bave seen him until after he had fallen into the hole. This 
was not the kind of a guard the boat should bave provided. If it was 
deemed necessary to avoid the use of a device, such for example as is 
often placed over coal holes in the side walks of New York, then the 
Personal guard should hâve been alert to warn any approaching per- 
son of the danger. In the absence of such device or warning, I think 
there can be no doubt of the boat's liability. 

It has been strongly urged that the libellant was solely responsible 
for his injuries because he failed to observe due care in attempting to 
go forward. He said it was a very clear day with the sun shining at 
the time; that he wanted to look out and opened the door himself 
without giving the driver any warning; that after taking a step or 
two he fell into the hole. The hole was about 4 feet across and 4 or 5 
feet forward of the carriage and about 5 feet from it. He must hâve 
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taken, 'therefore, two or more steps before he reached the hole and 
tîien lie did not go straight forward but partly across the boat. lie 
walked with bis head up and failed to see the hole which would easily 
hâve been perceived by an ordinary observant person. It was not 
similar to some cases called to my attention where it was held that the 
passenger had a right to présume that a railway platform was a safe 
place, nor is it similar to sidewalk cases. Hère the libellant was in a 
place not designed for use of passengers on foot, though they were 
permitted to go there, and I do not think he was entitled to proceed 
with the same sensé of security that he could legally bave donc in the 
classes of cases mentioned. When he attempted to go forward, he 
should bave looked about him and seen where he was stepping. The 
hole and cover, with other small things about them, were plainly visible 
and his failure to do so, in my judgment, constituted négligence on bis 
part to a greater degree than that of the ferry boat in failing to espe- 
cially guard the hole. The boat of necessity required the use of an 
opening in the deck to receive the coal and the failure to notify a heed- 
less passenger, walking in an unusual place, of its being open, was less 
deserving of condenination than the passenger's obvious carelessness 
in going into easily discoverable danger. Therefore the damages will 
not be divided in halves, as is common where both vessels are found 
in fault in collision cases, but the libellant will be allowed one third of 
his damages. Hughes Admy.. 193, citing The Max Morris, 137 U. S. 
1, 14, 11 Sup. Ct. 29, 34 L. Ed. o8f!. 

Decree for the libellant for one-third damages, with an order of 
référence. 



THE WILKESBARRE. 
(District Court, S. D. New York. February IC, YMl.) 

Collision— TuG and Steameb at Pier— Absence of Lookout. 

A tug with a tow, and haviiig no lookont, was approaching a pier, near 
which she intended to leave her tow, and the master, who was at the 
wheel, changed her course toward the pier In order to inake a turn. Im- 
mediately after he suddenly fell in a faint, and the tug, being without 
guidance, ran into a steamer which was lying at the pier. Held that, 
while the collision was the resuit of inévitable accident so far .is related 
to the master, it was proximately due to the failure to keep the lookout 
required by law, since, if a compétent one had been properly stationed and 
attentive to his duties, he would hâve notieed the trouble and prevented 
the collision, either by changing the tug's course or having the engineer 
stop or reverse. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Collision, §§ 140- 
151.] 

In Admîralty. Suit for collision. 

Wing, Putnam & Burlinghain, for libellant. 
Carpenter, Park & Symmers, for claimant. 

ADAMS, District Judge. This action was brought by the Deutsche 
Dampschiffahrts Gesellschaft Hansa, the owner oi the steamer Wer- 
denfels, to recover from the tug Wilkesbarre the injuries sustained 
through a collision between the vessels while the former was lying 
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on the southerly side of pier No. 3 of the Bush Terminal Company 
on the Brooklyn side of New York Bay, on the Mth of May, 1906. 
The tug was returnîng from sea with a light mud scow, which she 
was towing on a hawser astern at the rate of 4 or 5 miles per hour to 
anchorage off the Terminal Company's property. The tide was flood 
and the tug master's intention was to shortly turn the tow so as to 
leave the scow at anchor headed to the tide, and with that view had 
ported his helm slightly in order to make a sweep for that purpose,. 
when he became unconscious and fell on the floor near the wheel. The 
tug being then without a guiding hand turned too much to the starboard 
and shortly collided with the stern of the steamer, doing some damage 
to her rudder, &c. The defence is inévitable accident. 

The collision having occurred while the steamer was lying motion- 
less at a pier, the burden was upon the tug to establish a defence and 
she puts forward the said plea. 

There can be little doubt that the master was ordinarily a compétent 
man, not subject to such attacks, which his physician termed "Cérébral 
vertigo with unconsciousness from gastric disturbances." This was 
the first attack he had had and it could not hâve been anticipated. As 
far as the master is concerned, the claimant may be regarded as hav- 
ing established a defence but it is strongly urged that it cannot prevail 
because the tug is liable by reason of not having a lookout. It is urged 
by the claimant that the fact of there having been no lookout is im- 
material, the proximate cause of the accident having been the master's 
sudden illness, citing Laidlaw v. Sage, 158 N. Y. 73, 98, 53 N. E. 679, 
44 L- R. A. 216. There are some expressions in that celebrated case 
favorable to the claimant's contention. The syllabus there contained 
the following: 

"The évidence in an action for a personal injury, In which the plaintif! 
claimed that the défendant, on being suddenly threaténed with an explosion 
of dynamite by a third party, moved the plaintilï's position to protect himself 
and thus increased the plaintiff's exposure to injury from the explosion which 
immediately followed, reviewed and found not sufflcient to justify the trial 
court in refusing to direcf a verdict for the défendant, or in submitting to the 
jury the question of the defendant's liability — it appearing that there was 
not sufficient évidence that the défendant perf ormed any act or was guilty of 
any omission which rendered him even technieally liable to the plaintiff, and 
it being held that, even if there was évidence of a technical liability, the proof 
was not sufflcient to justify the submission to the jury of the question of 
substantial damages, and that the alleged acts of the défendant were not the 
proximate cause of the plaintifC's injury." 

It is doubtless true that the accident would not hâve happened if 
the wheelsman had not fainted and in that sensé his disability was the 
proximate cause of the accident but a lookout is legally required on ail 
navigating vessels capable of injuring others, and I think there can 
be no doubt that if a compétent one had been properly stationed on 
this vessel, he would hâve noticed the absence of proper steering and 
corrected the same or had the engineer stop the engine and reverse, 
if necessary. The engineer himself noticed the trouble before the 
collision and endeavored to avoid it by stopping and reversing the 
engine but was too late in his action. 
; The tug did not claim to hâve a lookout and was unquestionably 
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négligent in failing to hâve some one to act in that capacity. It is 
provided by article 29 of the act of Congress approved June 7, 1897 
(30 Stat. 102, c. 4), as follows : 

"Art. 29. Nothlng in thèse rules sliall exonerate any vessel, or the owner 
or master or crew thereof, from the conséquences ot any neglect to carry 
lights or signais, or of auy neglect to lîGep a proper lookout, or of the neglect 
of any précaution whieli may be required by the ordinary practice of sea- 
men, or by the spécial circumstances of the case." 

It seems to me to be clear that tins accident happened from the 
neglect of the tug to hâve a proper lookout. 

Decree for the libellant, with an order of référence. 



In re KXASZAK. 

(District Court, W. D. New Yoriv. February 8, lOOT.) 

Xo. 1,342. 

1. Bankbuptcy — Hearing Before Spécial M.vsteb — IIclings. 

It is tlie duty of a spécial master to whom has been rel'erred a banlc- 
rupt's pétition for discharge and specilieations of objection thereto, to talic 
and report ail testimony oftercd with his ruling.s as to its admissibility, 
and he niay properly reserve sneh rulings if tlicy are niade in time to en- 
able the parties to reserve exceptions. 

2. Same — DisciiAROE — Amekdment op Spécifications of Objection. 

An opposing creditor may amend his spécifications of objection to a bank- 
rupt's discharge by supplying allégations that the acts relied upon were 
knowiugly and fraudulently committed by the bankrupt at any time before 
the évidence is closed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. G, Bankruptcy, § 71G.] 

3. Same— RiGiiT to Disciiarge— Violation of Act. 

Findings of a spécial master, based on conflicting évidence, that a bank- 
rupt had conoealed property and made false oath with intent to defraud 
his creditors, which debarred hiin from the right to a diseharge, afflrmed. 

In Bankruptcy. On application for discharge. 

M. W. Casey, for bankrupt. 

Charles Newton, for objecting creditor. 

HAZEL,, District Judge. The questions presented to the court for 
décision arise upon the application of the bankrupt to set aside the re- 
port and findings qf William H. Hotchkiss, spécial master, to whom the 
pétition for discharge and spécifications of objections thereto were re- 
ferred, and for an order discharging the bankrupt upon exceptions to 
the report duly filed. 

It was not error for the spécial master to hâve reserved décision as to 
the admissibility of the testimony under the insufficient spécifications. 
His duty was to take and report the évidence in aid of this court, and 
return the same, together with the rulings as to its admissibility. In 
re Lipset (D. C.) 119 Fed. 379. His tentative rulings do not appear to 
hâve been prejudicial to the bankrupt, especially as the objections were 
passed upon before the close of the case and exception reserved to him. 
At the hearing, counsel for the bankrupt repeatedly insisted that a dé- 
cision be made upon his preliminary objection to the spécifications but 
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he did not take advantage of rule 12 of the bankruptcy ruies for this 
district, which plainly indicates the practice in this jurisdiction, as ap- 
pHed to a defective or insufficient spécification filed in opposition to 
the bankrupt's discharge. The rule substantially states that upon notice 
to the opposing creditor the spécifications may be made more definite 
and certain by the court, or the bankrupt may demur to them or move 
their dismissal, and in default thereof such spécifications shall be deemed 
sufficient to présent the question suggested thereby. But, irrespective 
of this rule, the omission by the opposing creditor to allège that the acts 
complained of were knowingly and fraudulently committed by the bank- 
rupt was seasonably supplied by amendment before the évidence was 
closed. In re Pierce (D. C.) 103 Fed. 64; In re Bemis (D. C.) 104 
Fed. 673. This court undoubtedly had the right to amend the spécifica- 
tions at any stage of the case. It has even been held that under certain 
circumstances they may be amended to conform to the proofs. In re 
Lesser (D. C.) 108 Fed. 205. 

The objection that the déposition of the bankrupt was not authenti- 
cated, and that after transcription it was not read over to him or signed 
by him is unavailing, because the objection was not sufficiently spé- 
cifie. If it had been, doubtless the stenographer or person taking 
the testimony would hâve been sworn to show that such testimony 
was correctly taken and transcribed, and if that had been done the 
signing of the testimony would hâve been unnecessary. In re Bard 
(D. C.) 108 Fed. 208. 

Numerous other objections were urged, but they require no spécial 
attention. The record does not show that any injustice or préjudice 
has resulted to the bankrupt. He had ample opportunity to give tes- 
timony in his own behalf and explain the assertions and claims of the 
objecting creditor, but he did not avail himself of his légal rights in 
that regard. He relied upon his asseveration that the spécial master was 
without power to receive and consider any évidence under the original 
spécifications, on the ground that they were insufficient. The point is 
suggested that, as the bankrupt was not cross-examined, his direct 
testimony could not be used against him. He was not deprived of 
being sworn in his own behalf, but he practically declined to do so, 
and he has not applied to this court for leave to give additional testi- 
mony. The facts elicited before the master justify the findings that 
the bankrupt offended against the provisions of the bankrupt act in that 
he concealed his property and made false oath with intention to de- 
fraud his creditors. As such facts are fuUy stated in the report of the 
master, it will not be necessary to repeat them. They are based on con- 
flicting testimony, and, in their ascertainment, much depended upon the 
credibility of the bankrupt. The master was of opinion that no reliance 
whatever could be given to such of the bankrupt's testimony as was 
before him. In thèse circumstances, the record containing other crédible 
évidence to sustain the spécifications, the findings of the spécial master 
should not be disturbed. 

The pétition for discharge must be denied. 
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In re SCHAFER. 

(District Court, E. D. Pennsylvania. February 20, 1907.) 
No. 2,404. 

Bankbtjptcy — Exemptions — Fohpeiturb by Fraud. 

In Pennsylvania a bankrupt who deliberately and willfully conceals or 
dénies tlie ownersliip of property to prevent it from l)eing subjected to 
the payment of his debts forfaits his right to any exemption under the 
State law. 

In Bankruptcy. On certificate from référée. 
Charles S. Wood, for the bankrupt. 
Charles h. Smyth, for objecting créditer. 

J. B. McPHERSON, District Judge. The référée to whom this case 
was referred (Richard S. Hunter, Esq.) refused to allow the bankrupt's 
exemption for reasons set forth in the following opinion : 

"The banlirupt was sworn at the flrst meeting, and testifled that his péti- 
tion in banltruptcy eontained a full, true, and aecurate aecount of ail liis as- 
sets. To the question, 'You hâve no other property in existence other than 
what has been speciiied in your scliedule,' he repiied, 'No.' When examiued 
by coïinsel for a créditer lie testified that he owned a building lot at Glenside 
for which he had paid $500. Counsel asiied, 'Why is it omitted from the 
schedule?' He repiied, 'I do not know why.' The référée then aslœd the 
witness, 'Why didn't you include this lot in your schedule';' to which he re- 
piied, 'I will be honest and true witli you. It is the last thing in the world I 
hâve got. It was the only thing I had for my family, and I tried to save it.' 

'•Upon this State of facts, it is argued by counsel for a créditer that the 
bankrupt's exemption should not be allowed, and in support of tiiis conten- 
tion is quoted In re Imhoff's Appeal, 119 l'a. ,'^.50, 13 Atl. 279. In that case 
the debtor falsely stated to the sheriff, who was about to levy on certain Per- 
sonal property claimed by his wite, that the property referred to had been 
shipped to New York, and that the debtor had no goods in the county. The 
property tlius fraudulently withdrawn from the exécution included goods of 
some value purehased by the debtor himseif. He thus faiseiy increased hi-; 
elaim on the fund realized from the real estate to the extent of the value of 
the said goods. The court decided that, under the cireuuisLances, he was not 
entitled to the balance of his exemption. The rule as stated in Strouse v. 
Becker, 38 Pa. 190, 80 Am. Dec. 474, was afiirmed. In that case it is said li.\- 
Justice Woodward, 'The debtor should exhibit his property lionestly, and claini 
only the exemption which the law allovvs him « * *, p,ut if he equivoeate 
and dissemble, dénies the ownership of that which he cannot bide, and em- 
barrasses the offlcer of the law in the exécution of his dutios, he forfeits not 
only his self-respect, but his hold upon the exemption provided for honest 
debtors.' 

"Section 6 of the banlcrupt act, Act July 1, 1898, 30 Stat. 548 [U. S. Comp. 
St. 1901, p. 3424], enacts that this act shall not affect the allowance to bank- 
rupts of the exemptions which are prescrlbed by the state laws. No exemp- 
tion is allowed by tlie act other tban that which is in force in the state of the 
bankrnpt's domicile, and the hardship which undoutrfedly results to the banl--- 
rupfs family from the loss of his exemption must hâve been considered and 
passed upon by the Pennsylvania courts. 

"The référée is constrained by tlie authoritics presentod to décide that the 
bankrupt, under the circumstances of the case, is not entitled to claini his 
exemption." 

Upon exceptions to this finding, the référée said furthcr: 
"Counsel for the bankrupt, in addition to his verbal argument hefore the 
reforee, has subniitted a eareful and exhaustive brief of cases from the Bank- 
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ruptcy Reports, whiob shows tliat in Wiscoiisin, Arkausas, Georgia, and Ohio, 
wliere the bankrupt eitlier had conimitted a fraud against the act or vvas 
iinder stroug suspicion of so doing, his exemption vvas nevertlieless alloweil. 
In tlie absence ot l'ennsylvania cases tliese décisions woùld be stroiigly ifersua- 
sive. But the l'ennsylvania rulings leave no doubt. 

•'ïhe référée bas bel'ore said that under section 6 of tlie act, the allowance 
to banlvrupts of the exemptions which are prescribed by the state laws is not 
nfïected: We are therefore remanded to a considération of the l'ennsylvania 
cases, which hâve already been cited by the référée, and which clearly hold 
that a debtor making a false statement to the ofîicers of the law with regard 
to liis property is not entitled to his exemption. 

"Two cases bave recently ariseu In the bankruptcy courts having jurisdic- 
tion in l'ennsylvania. The first Is In re Duffy, Am. Baukr. Kep. 358, 118 
Fed. 920, where Judge Archbald décides that in the case before him the bank- 
rupt had not been so proved guilty of fraud as to bar him from his exemp- 
tion. 'With regard to the merits,' says the learned judge, 'it is no doubt true, 
as docided in ImhofC's Appeal, 11!> Pa. 353, 13 Atl. 279, and as recently cn- 
forced in this court (In re Yost, 9 Am. Bankr. Rep. 153, 117 Fed. 792), that one 
who is guilty of the fraudulent disposition of his property forfeits his right to 
the exemption, to which he vt'ould be otherwise entitled ; but I cannot see 
that the bankrupt is convicted of this in the présent instance." An examina- 
tion of this case shows that it turned entirely upon the point that the évidence 
did not establish the charge of fraud. 

"The most récent décision is that of the learned junior judge of this) dis- 
trict, in the matter of Léo Alex, 15 Am. Baukr. Rep. 450, 141 Fed. 483. The 
référée found that the eonduct of the bankrupt was fraudulent, and denied 
his exemption. Upon appeal, Judge Holland sald, 'The flndings of fact by the 
référée in this case are approved, and we agrée with his conclusion that the 
bankrupt was not entitled to hâve property to the amount of $300 set aside 
for his use.' 

"In the case now before the référée there is no question of the fraud, which 
was admitted in, open court, and the décision last cited is therefore absolutcly 
binding ujjon the roferee. 

"The référée sees no reason to alter his finding that the bankrupt, under 
the circunistances of the case, is not entitled to claim his excmiition." 

Upon the facts tlius found by the référée, I am unable to agrée with 
ïhe argument of the bankrupt's counsel that the conchision should hâve 
been différent under the l'ennsylvania décisions. The authorities cited 
bv the référée — to which may be added Kreider's Estate, 135 Pa. 578. 
ib Atl. 1073 ; Riley v. Ogden, 185 Pa. 509, 40 Atl. 76 ; and Frank v. 
Kurtz, 4 Pa. Super. Ct. 234 — show conclusively that, in this state, if a 
debtor deliberately and willfully conceals, or dénies the ownership of 
property, in order to prevent it from being subjected to the payment 
of his debts, he forfeits thereby his daim to exemption ; and the question, 
therefore, in every case, is a question of fact whether or not the intention 
to conceal, or otherwise to defraud, is fairly established by the évidence. 
I hâve read ail the testimony in the case upon this point, and I see no 
escape from the conclusion that such a deliberate and willful intention 
vvas established. When it is further considered, that the référée had the 
witness before him, and enjoyed the opportunity of seeing and hearing 
him testify, it seems to me impossible to set aside the referee's find- 
ing upon the ground that he was mistaken. 

The order of the référée must therefore be afïirmed. 
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In re SIMON & STBRNBERG, 
(District Court, E. D. Georgia, S. D. Pebruary 11, 1907.) 

1. Bankrttptcy — FiNDi:!fGs or Refeeee — Revie'w by Distmct Court. 

A flnding of a référée in bankruptcy made on eonfllctlng évidence, when 
under review by the District Court, is entitled to the same considération as 
that of a district judge in admiralty wtien before an appellate court. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. Same— Fbaud— Disohaege. 

Wbere bankrupts bave been in business but a very sliort tlme, bave ac- 
cumulated nearly $30,000 of unpaid for assets, and of thèse $8,000 worth 
remalning undisclosed bave paid the gênerai creditors nothing, not only 
ought the homestead exemption to be refused on account of apparent 
fraud, but the diseharge ought to be carefully examined by the court wlien 
application therefor is made. 

3. Same— Criminal Peosecution. 

In sucha case tbe attorneys for the creditors will do nothing more than 
their duty, if they submit the facts to the district attorney for criminal 
prosecution. 

In Bankruptcy. On pétition of bankrupt for review of referee's 
•décision denying homestead exemption. 

Anton P. Wright, for appellant. 

O'Connor, O'Byrne & Hartridge, for creditors. 

SPEER, District Judge (orally). The bankruptcy law authorizes 
the appointment by the court of a tribunal especially qualified to dis- 
pose of such confliçts of fact as those which are hère presented on 
review. The référée is a court, and a court of very great importance 
in the administration of bankrupt assets, and the détermination of con- 
fîicting rights arising thereunder. This court bas attempted to be very 
careful in the appointment of men of acumen, expérience, and charac- 
ter to thèse positions, and it would be, I think, quite unjustifiable, in 
view of the facts which are palpably apparent on this record — con- 
fîicting as they are — for the court to disturb the finding of the référée. 

The finding of the référée is entitled to the same considération as 
that of a district judge upon conflicting évidence, as in an admiralty 
case, or in any other case where the judges pass upon the facts, if that 
finding is under review by an appellate tribunal. The Inca (C. C. A.) 
148 Fed. 367 (opinion of Meek, District Judge sitting with Pardee 
and Shelby, Circuit Judges). This court is an appellate tribunal from 
the rulings of the référée, but when there is évidence to support those 
rulings — however ingénions the suggestions to the contrary — the court 
will not be insistent to scan those rulings so as to find some point on 
which there might be a différence as to their correctness. A fine 
argument can be based upon almost any accumulation of facts, both 
pro and con, but, when the court bas intrusted this particular duty to 
the référée, and it bas been apparently well performed, the ruling 
should not be disturbed. 

This seems to be peculiarly a case where the court should not ititer- 
fere with the finding of the référée. It seems to be a full-handed fail- 
ure. The bankrupts must bave a good deal of the values remaining 
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in their hands. Though in business but a short time, they hâve ac- 
quired a large sum-^nearly $30,000 — in values Which were not paid 
for, and according to the finding of the référée about $8,000 of this is 
undisclosed.^ Not only ought the homestead, sought in this particular 
case by one of them, be refused, but their discharge ought to be care- 
fuUy examined by the court when application therefor is made, and I 
am very much inclined to think that counsel for the creditors will not 
hâve donc their whole duty unless he has interviewed the district 
attorney on the whole situation. Full-handed failures will receive no 
comfortable considération in this court. 



In re FEIGENBAUM. 

(District Court, S. D. New York. Januai-y 16, 1902.) 

Bankrttptcy— Paetnership— Effect of Denial op Dischabge. 

ïhe f act that a partnership bas been adjudicated a bankrupt, and the 
partners bave been denied a diseharge in siich proceedings, does not 
preclude one of the partners from flling an individual pétition, although 
he schedules the same debts and the same assets. 

In 3ankruptcy. On motion to dismiss proceedings. 

ïhe copartnership firm of P. Feigenbaum & Son, eomposed of Philip Feigen- 
baiim and Harry Feigenbaum, filed a pétition in bankruptcy in May, 1899. In 
1900, after certain proceedings had been had therein, their discUarge was 
denied. M^thin a few months thereafter, Harry Feigenbaum filed his indi- 
vidual pétition in bankruptcy, setting forth the same debts and the same 
assets. 

The creditors formally objected to his discharge, obtained an order to show 
cause why the proceedings should not be dismissed, urging the former pro- 
ceedings as res adjudicata. 

Noble & Camp, for creditors. 
Ip"nace I, Apfel, for bankrupt. 

ADAMS, District Judge. My attention has not been called to any 
authority preventing the bankrupt from pursuing the présent proceed- 
ing (see sections 4 and 59 of Act July 1, 1898, c. 541, 30 Stat. 547, 561 
[U. S. Comp. St. 1901, pp. 3423, 3445] ; In re ClaflF, 7 Am. Bankr. 
Rep. 128, 111 Fed. 506), nor do I see any reason for the substitution 
of the référée. , The stay will be vacated and the proceedings may con- 
tinue before the présent référée. Testimony taken in the former pro- 
ceeding may be used in this. The question whether the discharge will 
be granted may be presented hereafter. 



DEMAREST v. DUNTON LUMBER CO. 

(Circuit Court, S. D. New York. February 21, 1907.) 

1. Sale — Contraot pob Future Deliveries — Waiver oe Defaults. 

Where a contract for the sale and delivery of lumber by a lumber Com- 
pany required it to ship from time to time as ordered by the purchaser, 
and the purchaser to pay for each invoice witliin 10 days after its ship- 
ment, but neither requiremeut was strictly compiied with, and no ob- 

* For opinion of Circuit Court of Appeals, see 121 Fed. 69. 
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Jeotion was made to such noncompliance by either party, there was a 
waiver of such conditions as to past orders or shipmeiits, and the sell- 
er, whioh liad made shipments, while the purchaser was in default ou. 
payments, could not refuse to make further shipments because of such 
past defaults, although it had the right to insist on payment for the last 
shipment, which had uot been waived, within 10 days, as a condition to 
further shipments, and was hot chargeable with a breach of the cou- 
tract in refusing to make further shipments until such payment was 
made or tendered. 

2. SaME — ASSIGNMENT OF CONTKACT— ACTION BY ASSIGNEE FOE BBEACH. 

Where a coutract for the sale and purchase of lumber to be shipped by 
the seller from time to time as ordered by the purchaser was assigned 
by the purchaser, but the seller at ail times refused to recognize such 
assignment, and ail parties thereafter treated it as a nuUity, and the 
assiguee as merely agent or représentative of the purchaser, to whom ail 
bills were reudered. the assignée cannot maintain an action against the 
seller to recover damages for breach of the contract. 

3. SAMB— CONSTEUCTION OF CONTRACT. 

A contract for the sale and delivery by a lumber Company of its en- 
tire eut of lumber for a specifled year, except what it shall require for 
its retail trade at its mill, and which further provides that it is agreed 
tbat the eut for the year shall not be less than 2,000,000 feet, cannot be 
construed to require the delivery of 2,000,000 feet. 

4. SaME— ASSIGNABILITY OF CONTRACT. 

A contract by a lumber company to self its eut of lumber for a certain 
year, except what it should require for its retail trade, such lumber to be 
delivered, properly dried, f. o. b. cars at its mill from time to time, con- 
signed as directed by the purchaser, each shipinent to be paid for within 
10 dayg, and which further provided that the Ivnnber retained by the 
company for its retail trade should not be above the average in quality. 
and that the lumber should be sawed as the buyer might direct and be 
of specifled longths, except that some should be tnken of différent lengths, 
necessarily involved some considérations of persoual trust and confidence, 
and was not assignable by the purcliasor without the seller's consent. 

At Law. Motion to set aside verdict and for a new trial on the 
grounds that the verdict is contrary to and unsupported bj' the évidence : 
and that, if in any view plaintiiï can maintain the action, the damages 
are excessive. 

McKelvey & Mattocl-cs, for plaintiff. 
Rounds & Dilhngham, for défendant. 

RAY, District Judge. This action was brought by the above- 
named plaintifï, Charles R. Demarest, assignée of one Alfred Van- 
horn, to recover the damages which Vanhorn claimed he sustained by 
the failure of the défendant, the Dunton Lnmbcr Companv, to per- 
form a written contract made by it with W. E. Kelley & Co. for the 
sale and delivery of lumber to Kellev & Co. 

(1) December 11, 1900, W. E. Kelley & Co., of Portland, Me., 
as party of the first part, entered into a written contract with the 
Dunton Eumber Company, of the same state, as party of the second 
part, whereby the first party agreed to buy of the second party, and 
the second party agreed to sell and delivcr to the first party, its 
"entire eut of white pine lumber for the year 1901, except such lum- 
ber as the party of the second part shall hâve to use for his retail 
trade in the city of Rumford Falls," and the first party agreed to pay 
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therefor "the sum of $13.50 per thousand for the entire eut of the 
year 1901," as follows: 

"Terms. Payment for the same shall bê made by the party of the flrst part 
within ten days from date of invoice. ïhe party of the flrst part having the 
right to discount the invoice one per cent, for cash payment." 

As to deliveries the contract provided as follows: 

"It is agreed that the lumber shall be ordered by the party of the flrst part 
and shipped when dry by the party of the second part consigned to the order 
of the party of the flrst part at such destination as they may name. AU de- 
liveries to be made by the party of the second part f. o. b. cars at Rumford 
Falls, Maine. Invoice for each shipment to be dated the day of such delivery." 

The contract contained the following provisions also: 

"The party of the second part agrées that the lumber used for his retail 
trade shall not be of the best contained in the legs from which the lumber 
shail be sawed, but will consist of lumber not better than the average grade." 

"Conditions. Provided that said lumber shall be sawed by the party of the 
second part in such manner as the party of the flrst part mây direct from 
time to time. The party of the second. part agrées to saw the lumber as neàr 
as he can on éven inehes, the widths of" which shall be 4", 6", 8", 10"', and 12". 
Lumber wlder than 12 inehes may be any width. The lumber must be sawed 
inch, inch and one-fourth and inch and one-half, two inch or thicker, as the 
party of the flrst part may direct from time to time, and must be fair and full 
to the sizes giyen when dry. The party of the second part also agrées to bave 
his logs eut twelve, fourteen and sixteen feet respectively, with at least sixty 
per cent, sixteen foot. It being agreed by the party of the flrst part that he 
will accept lumber shorter than twelve foot and some longer than sixteen foot. 
The poorest grade shall be sound, merchantable lumber, free from rot, and must 
be square edged. The narrowest width of lumber to be considered shall not 
be less than four inehes wide, and the shortest lumber to be considered will 
not be less than eight feet long." 

Also the following: 

"The party of the second part agrées to havc at least .500.000 feet In pile by 
the last day of June, 1901, and not less than 1.000,000 feet in pile by the 31st 
day of July, 1901. The balance of which must be put in pile as fast as can be 
done by the party of the second part." 

Also the following, in connection with the last provision quoted: 

"The party of the second part agrées that the amount of the year's eut will 
not be less than 2,000,000 feet, and as niuch more as the party of the second 
part can furnish." 

(2) June 19, 1902, W. E. Kelley & Co., by an instrument in writing, 
assigned this contract, with others, to said Alfred Vanhorn, and 
agreed therein to loan him $2,000 to enable him to prosecute the busi- 
ness of shipping and selling the product of the contracts, and Vanhorn 
agreed — 

"to hold saered the proceeds of this business for the operating of same and 
the paying of thèse obligations," 

and further: 

"It is understood and agreed that Alfred Vanhorn will prosecute with the ut- 
most diligence the compJetion of thèse contracts and wind up this business at 
the earliest possible moment, and that he will not enter into any other con- 
tracts or enterprises which might prevent him from doing so, until the com- 
pletion of this contract in ail its features." 
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It was also provided in this assignment as follows: 
"This contract becomes operative since the flrst day of April, 1902." 

(3) Thereupon Kelley & Co. notified the Dunton Lumber Company 
of such assignment of such contract, but the Dunton Lumber Company 
expressly refused to assent to such assignment, or to recognize Van- 
horn as the owner thereof, or to recognize him as a party or person en- 
titled to demand or enforce its performance. Kelley & Co. thereupon 
wrote they would guaranty ail payments for lumber delivered under 
the agreement, but the Dunton Lumber Company did not assent to the 
a;ssignment even then, but gave notice it wouïd only recognize and 
treat Vanhorn as agent and représentative of Kelley & Co. There- 
after Vanhorn procured deliveries of lumber by selecting and having 
it loaded on the cars and invoiced to certain parties, but the Dunton 
Lumber Company persisted in its refusai to recognize the assignment, 
and persisted in treating Kelley & Co. as the principal, and in ail 
cases made out the bills, etc., for the lumber to Kelley & Co., and sent 
them to that company, which retained them. Vanhorn, however, made 
payments on such bills or invoices, but the Dunton Lumber Company 
gave receipts to Kelley & Co. reciting that the money was received 
from Kelley & Co. "by the hand of A. Vanhorn." Shortly before 
July 28, 1903, Vanhorn, who was obtaining the lumber and doing the 
business for Kelley & Co., as that firm had informed the lumber 
company he would do, claimed to that company that the contract had 
been assigned to him, whereupon that company made inquiry by letter, 
and in reply Kelley & Co. said: 

"We thought you had been notified tbat this contract had been transferred 
to Mr. Vanborn. We wish to talce tliis opportunity of so notifying you, if you 
bave not already been so informed." 

In reply the Dunton Lumber Company said: 

"Gentlemen : Yonr favor witb clieclî for .$22.55 received. We note what you 
say about the transfer of the contract to Mr. Vanborn. As we do not Ivuow 
anytbing about Mr. Vanliorn or bis flnanc-ial ability, we sliall still continue 
to charge what boards are shipped to AV. E. Kelley & Co., as they are the onl.y 
party tbat we know in this contract. If you wish to cancel the contract so far 
as you are concerned, tbat Is anotber matter. We shall not accept any trans- 
fer to parties that we do not know, as we do not tbink it would be good, busi- 
ness .iudgment to do so. We are perfectly willing that Mr. Vanhorn slioukl 
ship the lumber out as your agent or représentative, and will belp him ail we 
can to get the lumber off qiiickly, but we must still hold AV. B. Kelley & Co. 
responsible for the pay for the lumber, according to contract made to them." 

In reply, W. E. Kelley & Co. said, August 9, 1902 : 

"Gentlemen : We bave your favor of the 7tb inst. We are satisfied witli 
your wisbes in the matter of completing the contract made witb us for the 
lumber which we had turned over to Mr. A'anhorn. We will guarantee the pay- 
ment of the shipments which you make on this contract." 

But for the subséquent correspondence and transactions, this might 
be construed as an acceptance of and assent to the transfer to Van- 
horn, with the guaranty of W. E. Kelley & Co. for ail payments to 
come due under it. But the bills were made to Kelley & Co., the 
receipts for payments were given to it, as stated, and substantially 
ail the correspondence was with that company, and September 9, 
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1902, in calling for payment for lumber delivered and more prompt 
taking of lumber, the Dunton Lumber Company said to Kelley & Ce: 
"We slioulcl like to load tliese boards up as soon as possible because we are 
crowded for yard room. If there is any way you could move them a little 
faster we should like to hâve you do so." 

September 12, 1902, Kelley & Co. replied: 

"We hâve your favor of the 9th inst, and hâve sent same to Mr. VanhoTa 
vcho will attend to the matter," 

and September 15th Vanhorn wrote: 

"About taking your lumber. We are ready to move as quickly as it îs dry, 
but we do not propose to take any more of it until it is dry and in good shlp- 
ping condition. I think in about a month it will be ail right, and we expect 
then to get to work at it again." 

October 1, 1903, Vanhorn wrote to the Dunton Company, inclosing 
check : 

"Kelley & Co. wrote me that they want ail thèse matters sent to me as they 
don't care to bother with them." 

October 15th the Dunton Company again wrote Vanhorn urging 
the taking of the lumber, etc., and in reply Vanhorn said: 

"We are now loading a vessel. • * * We expect to corne to Rumford 
Palis. * * * We may be able to get to work," etc. 

Again, October 21 st, he wrote, and in speaking of the lumber and 
contract four times stated what "we" are to do or hâve done or will 
do. December 19, 1902, the Dunton Lumber Company wrote Van- 
horn : 

"We hereby forbid your sorting any more pine boards in our yard, as the 
contract witli W. E. Kelley & Co. has not beau fulfilled and we hâve notified 
them today that the contract is caucelled." 

On the same day, December 19, 1903, the Dunton Lumber Company 
wrote W. E. Kelley & Co. : 

"The contract which we had with you for our pine boards is not being ful- 
filled by Mr. Vanhorn, and we hereby cancel said contract, and no more boards 
will be shipped on it" 

December 20th Vanhorn wrote the lumber company: 

"There is stlll due on your contract of Dec. 11, 1900, little over 500 M ft. 
pine lumber, which we hâve not been able to get because tl^e stock was not 
^j,y_ * * « j reported the facts to W. E. Kelley & Co. and I can't tell what 
they will do about tlie matter. I will do tliis. If you will stop violating the 
contract and let us bave what is due us at the earliest possible moment and 
according to the contract * * * there will hc no trouble, but if you per- 
sist in doing as you hâve been I am in irosition to compel Kelley & Co. to pros- 
ecute you to the limit. What I want is the lumber and I will hâve it. About 
the manner of measurement we will hereafter adhère strictly to the contract. 
Will see you in a few weeks and talk over the business, but in the meanwhile 
leave the lumber alone and write me what you propose to do." 

December 23, 1903, W. E. Kelley & Co. wrote the Dunton Lumber 
Company and stated that they had the letter of the 19th instant ad- 
vising them that the contract for boards was not being fuliïlled by 
Mr. Vanhorn, and that for such reason the Dunton Company had 
canceled it. Kelley & Co. say; 
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"Vï'e w.isîi to advise you that we will not consent to any such thing. Ever 
îùiK-e tlie coiitract was made with you you bave failed to earry out your part 
of it, aud as a conséquence we hâve suffered great damages whicti up to the 
Ijreseut time we hâve waived, but we advise you now that we will expect you to 
luUill tbe contract to the letter, and we consider it pretty small business in 
you now to find fault with Mr. Vanhorn for not moving the luniber quite as fast 
as it should hâve been moved when you are more than a year behind in the 
furnishing of the stock. We hâve referred this matter to Mr. Vanhorn, but 
as far as we are concerned we will not consent to your action, unless it meets 
with Mr. Vanhorn's approval." 

December 24, 1902, the Dunton Lumber Company wrote Vanhorn : 

"I was not aware that you owned any lumber in our mill yard, or had any 
contract with us, and I would like to hâve you explain by what autliority you 
forbid us shipping lumber which we own. So far as the contract with Kelley 
is concerned, their side of it has been violated, and as I wrote you a few 
days ago, I notlfled them that the contract was eancelled." 

December 26, 1902, the Dunton Company wrote Kelley & Co., in 
which that Company speaks of Vanhorn as an agent merely, and of 
his alleged misconduct, and calling the attention of Kelley & Co. to 
their obligations under the contract, and demanding payment for ar- 
rearages due. The Dunton Lumber Company then says : 

"As far "S the damage to you is concerned, by not shipping lumber in IBOl, 
we think ,\ .,u bave quito a ditficult task to show a jury wlicre the damage came 
in, when the lumber is worth this year about ,$3.0O per thousand more than it 
was last. We sliall deal in this matter divoctly with you, as we do not recog- 
nize Mr. Vanhorn's rigbt to any of our Iniiiber, as we bave no trade with him 
whatever; and notilied him so in the flrst place, and none of the lumber which 
we bave shipped, has ever been charged to him and ail Invoices are made to 
W. B. Kelley & Co." 

December 30, 1902, Kelley & Co. replied to this letter and said: 
"We hâve your favor of tbe 2fith instant in référence to the balance of lum- 
ber due on the contract made some time ago with our représentatives. It is a 
matter of great regret to us that any disagreement or unpleasantness should 
bave arisen out of this deal. We bave asked Mr. Vanhorn to see you as soon 
as he can and come to some understanding. » • * You will agrée with us 
that we bave never attempted to force a claim for damages on account of your 
failure to deliver the lumber in the time contracted, although it must be ap- 
parent to you that we were much inconvenienced because you could not fur- 
nish the lumber to us at the time you expeoted to be able to do so when you 
entered into the contract. We gather from ilr. Vanhorn's correspondence that 
it bas been somewhat difficult to ascertain from your meu in charge a time 
when any part of the stock would be fit for shipment. Mr. Vanhorn assures 
us that he has gone several times to ship out the lumber, expecting to find it 
dry enough to ship, although we believe that some shipments hâve been made, 
and an excess rate of freight paid, because the lumber was not dry." 

Then cornes this very significant language : 

"The failure on your part to give us the lumber in time may hâve made it 
impossible, or inconvénient at least, for us to strictly live up to the letter of 
the contract. We bave always understood you were very falr people, and in- 
clined to give aud take. There has never been any wish on the part of this 
ofilce that any advantage should be taken of you. We simply want what you 
contracted to give us, and you ought to hâve the conditions complied with as 
regards our part of the agreenient. We believe that if a sensé of fairness 
dwells in the minds of Mr. Vanhorn and yourself, this can be adjusted without 
any litigation. It seems foolish that fairminded people should talk of Iltiga- 
tion. We regret that the distance is so great from Chicago that it makes it 
impossible for Mr. Kelley or the writer to hâve a persoual interview with 
you." 

loi F.— 33 
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January 3, 1903, the Dunton Lumber Company answered, and said, 
among, pther things : 

"We hâve shipped lumber out whenever your représentatives hâve asked us 
to, and shîpped until they told us to stop. We hâve never had any trouble 
or friction wlth any représentatives you hâve sent hère, until Mr. Vanhorn 
took charge of the hiatter. * • • As we stated to you in our last letter, 
there is piled in our yard at the présent time, which Mr. Vanhorn sorted out 
about a month ago, some three hundred thousand or more of the plne boards, 
whlch are thoroughly well air dried, and which I think Mr. Vanhorn said, were 
plenty dry enough to ship. * * » Nq^^ jj yQ^ j^j-g ju g^^jj ^ hurry for 
thèse boards, or if he is, why does he not ship them out? * * * Now, If 
you are willing to send any fair minded man hère to represent you, to take 
this lumber out, we shall only be too glad to do ail we can to assist him, but 
Mr. Vanhorn wlll not sort out any more lumber in our yard, that we want 
distinctly understood, because, if he attempts to do so, we shall stop him. 
* « * Now, if you ' are in communication with Mr. Vanhorn, we think it 
would be better for you, for him, and for us, if you sent him to some other 
place, and sent some other représentative to finish up hère, because after the 
letter we received from Mv. Vanhorn we cannot treat him with the cordlality 
and respect which we are always desirous of extending to men with wliom we 
do business." 

January 7, 1903, Kelley & Co. wrote the Dunton Lumber Company in 
reply : 

"We regret that there should hâve been anything in the shipment of this 
lumber to cause you annoyance or inconvenience. We hâve today written Mr. 
Vanhorn to endeavor, in closlng xip this matter with you, to be as considerate 
as possible, and to try to finish the contract in a nianner perfectly agreeable 
to ail concerned." 

January 17th Vanhorn wrote the Dunton Lumber Company that he 
would be in Rumford Falls on the SOth, and would like to see Mr. 
Dunton and talk matters over. 

February 11, 1903, the Dunton Lumber Company wrote W. E. Kel- 
ley & Co. that Vanhorn had been there, and stated that he had corne 
to ship out more boards. The language is : "Your Mr. Vanhorn came 
hère today," etc. Later in the letter the Dunton Company says : 

"When this bill is settled, if you hâve a man you can send hère to represent 
you who can tre.at people with common courtesy and fairness, we shall be 
ready to meet you half way and see if we can do ijusiness. Now, what we de- 
sire to know is, whether or not Mr. Vanhorn was acting under orders from 
W. E. Kelley & Ce, when he was hère today? » * * We wish to remind 
you again, that we do not, and never hâve, recognized Mr. Vanhorn as anything 
except your représentative hère. We hâve never sold Mr. Vanhorn any lum- 
ber, we hâve never charged any lumber to him, hâve never looked to him for 
the pay for any lumber, and we would not, because we do not consider him 
responsible. We look to W. E. lîelley & Co., for the payment of this bill, and 
we want to know what you are golng to do about it, and then we shall know 
what we are going to do." 

February 14, 1903, Kelley & Co. answered, saying, among other 
things : 

"Our Mr. Daugharty is in the East at the présent time, and he is the only 
one of our company thoroughly conversant with the Vanhorn matter, as he 
made the arrangement with Mr. Vanhorn for the handiing of the stock. You 
may rest assured that we will do nothing but what is right towards you, and 
will hâve Mr. Daugharty take the matter up with you Immedlately on his re- 
turn, which will be the latter part of next week." 
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Again, February 24th, Kelley & Co. wrote the Dunton Lumber Com- 
pany among other things : 

"We regret, as we hâve expressed before, that there should be any unpleasant- 
ness between yourselves and our représentative, Mr. Vanhorn. Mr. Vanhom is 
the only représentative we hâve in the East, and with him we shall be obliged 
to ask you to deal. Mr. Vanhorn bas informed us that he bas been unable to 
secure from you any satisfactory promise, for the past few months, as to viben 
you would deflnitely agrée to give hlm the stock due us under our contract." 

The letter then refers to the transactions between them, and com- 
pliments the Dunton Lumber Company on its high crédit and integrity, 
and then says: 

"And again ask that you now state when you will furnish the balance of th* 
stock to our représentative. Wheu you' do we will see that the balance of the 
money due you is paid." 

March 3, 1903, the Dunton Lumber Company replied, reiterating its 
position that it would bave nothing further to do with Vanhorn. 
March t, 1903, W. E. Kelley & Co. wrote the Dunton Lumber Com- 
pany, referring to the letters above referred to of August 7 and August 
9, 1902, and suggesting that Mr. Vanhorn be seen and some arrange- 
ment made, and the Kelley Company, says: 

"We instructed Mr. Vanhorn some time ago to net pay you any money untll 
be had received some assurances trom you that tlie balance of the lumber due 
us imder the contract would be fortbcoming at a stated time that could be de- 
pended on." 

March 21, Kelley & Co. again wrote the Dunton Lumber Company, 
in which they said, among other things: 

"AVS wonder that any eompany should take the stand that you do — of trying 
to évade your contract. We hâve a contract with you under date of tUe llth 
day of December, 1900, wliereby you agreed to fiiniisli us a s])ecUic amount of 
lumber during the year 1901. When we made tins contract with you we had a 
planing mill and office at l'ortland, Maine, and it was through this office that 
we expected to market the lumber." 

The letter then refers to a failure to perform, and to the fact that the 
Kelley Company closed its Portland office and inoved its tnachinery 
away, and then says : 

"And in your letter to us of August 7tli, 1902, you stated you were perfectly 
willing that Mr. Vanhorn should ship out the lumber as our agent. This you 
now décline to do. We hold that you hâve no right to noniinate the party 
with whom you will or will not do business as our représentative, and we now 
say to you that we will hold you for any damages that may arise, or hâve 
arisen from the fact of your not having furnished this lumber to us in the 
time in which you agreed to furnish it. On Thursday of this week I saw Jlr. 
Vanhorn at Albany, N. Y., and he showed me correspoudence, and told me of in- 
terviews he had with you, and we believe he bas conductcd himself as a 
thorough business gentleman. More than this — he bas been very considerate, 
in view of the great inconvenience and expense wliich we bave been put to be- 
cause of your non-fulfillment of contract. * * * xhe writer suggested to 
Mr. Vanhorn that he see you and endeavor to corne to a satisfactory under- 
standing. We are prepared to pay you tbe money we hold in our hands when 
we hâve some positive assurance from you that you will fill the contract with- 
in a certain time. We are not satisfied with the indofinite manuer in which 
you bave furnished us lumber. You bave not, as you say in yours of the 16th 
Instant, always furnished us lumber when we requested it. You refused to al- 
low Mr. Vanhorn to ship out some lumber very recently, when he had orders 
in bis hands, and he was therefore obliged to make other arrangements which 
were expensive, and you may yet bave to pay for same. * * * \Ve state 
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again: AH we want is that you shall flil your contraet witli us, an! we wîll 
do the same with you, and If you refuse to do it you may as well understand 
first as last, that we will endeavor to malce you pay damages, as well as fiU 
the contraet" 

(4) After the Dtinton Lumber Company wrote that they canceled 
the contraet, and after Kelley & Co, in reply stated that they would 
net assent to its cancellation, deHveries of lumber were made and ac- 
cepted, and ail the parties, including Vanhorn, treated the contraet as in 
force, and in fact ignore;! the déclaration that it was canceled. As a 
légal proposition, therefore, the contraet was net canceled. 

(5) The évidence shows that up to the lOth of January, 1903, when 
the last delivery of lumber under the contraet was made, or, more prop- 
erly speaking, up to the latter part of December, 1903, the parties did not 
require strict performance. At times the Danton Lumber Company 
failed to hâve lumber on hand sufficiently dry when it was called for, 
but this was overlooked, and no advantage was taken of the fact. On 
the other hand, invoices were furnished which showed the amounts due 
for various shipments of lumber, and W. E. Kelley & Co. did not com- 
ply with the contraet by making payments therefor within 10 days, 
but no advantage was taken of this, and hence, as a légal proposition, 
I am satisfied that the évidence shows that ail defaults in delivery of 
lumber and ail defaults in payment at the dates specified were waived 
by the parties by their mutual course of dealing, excepting only pay- 
ment for the delivery of lumber made on or about January 10, 1903. 
That was the last delivery made, and payment for this lumber was 
due within 10 days thereaifter. Matters were then strained, and each 
party, as it had the right, was insisting upon strict performance. 

In February, Vanhorn called for more lumber, or went to the de- 
fendant's place of business for the purpose, as he said, of obtaining fur- 
ther shipments of lumber. The défendant company then stated that it 
would deliver no more lumber until payment had been made for the 
lumber delivered prior to that time and not paid for. This demand in- 
cluded, of course, payment for the delivery of January 10, 1903. The 
défendant company had the right, as a condition of delivering more 
lumber, to exact payment for that delivery. It had no right to demand 
and exact payment for the prior shipments as a condition of delivering 
more lumber under the contraet. Strict performance in payments as 
to such prior deliveries had been waived, but nothing had been said or 
done that waived payment according to the terms of the contraet for 
the delivery of lumber made January lOth. If Vanhorn or W. E. Kel- 
ley & Co. desîred more lumber under the contraet, it was the duty of 
the person entitled to such lumber to make payment for or tender pay- 
ment for the delivery of January lOth, and until that was done the de- 
fendant company had the right to refuse to deliver more lumber under 
the contraet. There is no évidence in this case which shows or tends 
to show that payment for the delivery of January 10, 1903, was either 
waived or extended, and W. E. Kelley & Co. were in default, and Van- 
horn, if he owned the contraet and was entitled to performance under 
it, was in .default in that it or he did not pay or tender payment for 
the January lOth delivery. As ail defaults in delivery prior to that 
date had been waived, the plaintifï's assigner, Vanhorn, in this action 
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in no event could niaintain it, for he himself was in default. Of 
course, his assignée cannot maintain the action, as his rights are no 
greater than tliose of Vanhorn. 

But there are other reasons why this plaintiff, the mère assignée of 
Vanhorn, cannot maintain this action. From the correspondence cited, 
and which is sustained by the other évidence in the case, it is évident 
that while W. E. Kelley & Ce. made the assignment of the contract to 
Vanhorn dated June 19, 1903, and which the Dunton Lumber Com- 
pany refused to recognize, that on such refusai being communicated to 
W. E. Kelley & Co. and to Vanhorn the parties thereafter treated the 
contract as one subsisting between W. E. Kelley & Co. and the Dunton 
Lumber Company and as the property or property right of W. E. Kel- 
ley & Co., and that Vanhorn himself acquiesced in this and thereafter 
operated and did what he did do as the agent and représentative of W. 
E. Kelley & Co. That is, the assignment to Vanhorn was treated as a 
nullity. 

Again, there was no breach of this contract resulting in such dam- 
age to Vanhorn or to W. E. Kelley & Co. as was found by the jury, 
unless it is to be regarded as a contract for the delivery of at least 
2,000,000 feet of lumber absolute. I do not think this contract can 
be so construed or treated. I do not think there is any ambiguity in 
the contract on this subject which permits the introduction of évidence 
as to its meaning. It is a contract for the delivery on the terms and 
conditions named of the entire eut of white pine lumber for the year 
1901, except such lumber as the party of the second part shall hâve 
to use for his retail trade in the city of Rumford Falls. Hère there is 
no indication as to what the entire eut of white pine lumber for the 
year 1901 is to be, but later on, in substance, it is agreed that the 
amount of the year's eut for 1901 shall be at least 2,000,()00 feet. There 
is no suggestion of possible interprétation that the eut for 1901 shall be 
2,000,000 feet at least over and above what the Dunton Lumber 
Company shall hâve to use for its retail trade in the city of Rumford 
Falls. The évidence in the case is uncontradicted that there was no 
default in the delivery of lumber under this contract that would sustain 
the verdict, unless there was an absolute agreement that the eut of 
1901 should be 2,000,000 feet over and above what the Dunton Lum- 
ber Company required for its retail trade mentioned. It is true that 
in one of the letters in évidence the défendant company stated, in sub- 
stance, that a certain amount of lumber was due under the contract, but 
in a subséquent letter it stated, in substance, that it had looked the mat- 
ter up and found that the contract had been fully complied with in re- 
spect to the delivery of lumber. This correction was made before the 
plaintifE's assigner or Kelley & Co. had donc anything whatever to 
change their position. It was a mère error in statement promptly cor- 
rected, and which the party making it had the right to correct. That 
statement did not constitute a practical construction of the contract. as 
no practical construction was necessary or allowable, and the statement 
did not make a new contract. 

Again, Vanhorn couid not hâve maintained an action against the 
Dunton Lumber Company for a breach of the contract in not deUvering 
lumber, and his assignée, the plaintiiï hère, cannot. This contract 
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was not assignable. This contract is not merely to sell so much, or a 
specified quantity of lumber, and deliver same at a place named, to be 
paid for on delivery, so that the obligations of the contractée, or buyer, 
on receiving the lumber at the place designated, are fully met and dis- 
charged by payment therefor, in which case the contract would be as- 
signable for the reason it may be performed by any one, but it involves 
other relations and considérations of a personal nature and of trust 
and confidence, in a sensé, as well as crédit. 

1. Crédit. Dehvery is to be on the cars, an invoice made, and the 
property cdnsigned to such party at such destination as the purchaser 
may name. Possession and title then passes to the purchaser, and 
payment may be made at any time within the next 10 days. This 
means 10 days' crédit. 

. 2. The lumber retained and used in the retail trade of the seller is 
not to bè of the best, but not better than the average grade, and hère 
cornes in the personal relations and intercourse and trust and confidence 
necessary to the proper sélection of this lumber ; the détermination of 
the question as to what lumber may be retained for retail trade. 

3. The lumber is to be sawed by the seller in such manner as the 
buyer may direct from time to time, and hère again cornes in the 
personal relations and intercourse and intelligence and integrity in- 
cident to and essential for the giving and receiving directions, and the 
détermination of the questions of honest compliance therewith. 

4. The first party, the buyer, is to accept lumber shorter than 
12-foot (this means some of that length), and some longer than 16- 
foot, but at the same time it is agreed that the seller will hâve the logs 
eut 12, 14, and 16 feet in lengtih respectively, but the shortest lumber 
is not to be less than 8 feet long. As to the thickness of boards, di- 
rections are to be given from time to time. Hère are matters to be 
mutually considered and agreed upon from time to time in executing 
the contract that bring the parties into close personal intimacy and 
relationship where mutual and personal confidence and trust is neces- 
sarily reposed. In thèse matters the seller must rely upon the honesty 
and integrity of the purchaser ; hère there is liability to disagree- 
ments unless there is intelligence, integrity, and confidence. So they 
are to agrée as to the dryness and fitness for shipment of the lumber. 
If'is a self-evident proposition that the ordinary man would not be 
willing to enter into such close contract obligations and business re- 
lations with every other man, or with a person unknown to him, and 
be compelled to negotiate and agrée or attempt to agrée with such per- 
son on such matters, or submit to his dictation or décision as to the 
sawing of millions of feet of lumber, etc. The parties to such an agree- 
ment would necessarily confide in the intelligence, expérience, and 
probity of each other in making the agreement, and, unless the char- 
acter was satisfactory, would refuse to enter into such an agreement. 
No man is obligated to hâve such close business relations and involved 
contract relations with another forced upon him. In such a matter 
or such matters a contractor has the right to choose the persons with 
whom he will contract and with whom lie is to act and attempt tO' 
agrée. 

The case is squarely within the following authorities: Arkansas 
Co. V. Belden, 127 U. S- 379, 387, 388, 8 Sup. Ct. 1308, 32 I,. Ed. 
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246 ; Delaware County Commissioners v. Diebold, etc., Co., 133 U. S. 
473, 488, 10 Sup. Ct. 399, 33 L. Ed. 674; Winchester v. Davis Py- 
rites Co., 67 Fed. 4o, 14 C. C. A. 300; Snow v. Nelson (C. C.) 113 
Fed. 353-358; Wald's PoUock on Contracts (3d Ed., by Williston) 
594, 595 ; 3 Page on Contracts, p. 1940, § 1262. 

And in the following New York cases the principle is clearly 
.stated and fully recognized: Devlin v. Mayor, 63 N. Y. 8 ; New Eng- 
land Iron Co.'v. Gilbert, etc., Co., 91 N. Y. 153, 167; R. L. Co. v. 
S. & P. P. Co., 135 N. Y. 209, 216, 31 N. E. 1018; Vandegrift v. 
Cowles E. Co., 161 N. Y. 435, 414, 55 N. E. 941, 48 L. R. A. 685. 

In Arkansas, etc., Co. v. Belden Mining Co., 127 U. S. 379, 8 Sup. 
Ct. 1308, 32 L. Ed. 246, the défendant agreed to sell and deliver to 
Billing & Eilers at a place named certain ores from its mines, to be 
dehvered at the rate of at least 50 tons per day, and it was provided 
that "ail ore so delivered shall at once npoii delivery thereof become 
the property of the second party," Billing & Eilers. The value of the 
ore and the price to be paid therefor was to be fixed in lots of about 
100 tons each. It was to be sampled when delivered, and the sample 
assayed by both or one of the parties, and the value fixed by such as- 
say. If the parties did not agrée they were to fix on some tîiird party 
whose assay was to be final. The price to be paid was to be on a 
basis thereafter agreed on. There was also a partial basis specified 
for fixing the price. There, as in the case now under considération, 
crédit was to be given, and there, as in the case at bar, the parties 
were necessarily to be brought into personal contact and relations; 
there, in the assay and détermination of quality and value; hère, in 
fixing quality, kinds, and lengths, etc. This was the only relation of 
trust and confidence. Thereafter Billing, the surviving partner of 
Billing & Eilers, assigned the contract to the plaintifif, and, as défendant 
refused to deliver ore to it, it sued for damages for such nondelivery 
or refusai to deliver. Substantially the case is on "ail fours" with the 
one at bar, The court, per Justice Gray, no dissent, held : 

"At the présent day, no doubt, an agreement to pay moncy, or to deliver 
goods, may be assigned by the person to whom the money is to be paid or the 
goods are to be delivered, if there is notiiing in the tern]s of the contract. 
whother by requiring something to be afterwards done by him, or by some 
other stipxilation, which manifests the intention of the parties that it shall not 
be assignable. 

"But every one lias a right to seleet and détermine with whom he will con- 
tract, and cannot hâve another person thrust upon him wMtbout liis consent. 
In the familiar phrase of Lord Denman, 'You hâve the right to the beneflt you 
anticipate from the character, crédit, and substance of the party with whom 
you contract' Humble v. Hunter, 12 Q. B. 310. 317; Winchester v. no\vard. 
97 Mass. 303. 30.5, S>3 Am. Dec. 93 ; Boston lee Co. v. Botter, 123 Mass. 28, 25 
Am. Rep. 9; King v. Batterson. 13 K. I. 117, 120, 43 Am. Rep. 13; Lansden v. 
McCarthy, 45 Mo. 106. The ruie upon this subjcct, as applicable to the case at 
bar, is well expressed in a récent English treatise. 'RIghts arising ont of con- 
tract cannot be transferred if they are coupled with liabilitie.s, or if they in- 
volve a relation of personal confidence such that the party whose agreement 
conferred those rights nrast hâve intended them to be exercised only by him 
in whom he actually conflded.' BoUock on Contracts (4th Ed.) 425. 

"In short, the plaintiff undertakes to step into the shoes of Billing, and to 
substltute its liability for his. ïLe défendant had a perfect right to décline 
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to assent to his, and to refuse to reeognize a party, with whom it had never 
contracted, as entltled to dèmand f urther deliveries of ore." 

This case has been frequently cited and approved. Delaware Co. 

Com'rs V. Diebold, etc., Co., 133 U. S. 473-488, 10 Sup. Ct. 399, 33 
L. Ed. 674; American, etc., Co. v. Continental Co., 188 U. S. 107, 
23 Sup. Ct. 2G5, 47 L. Ed. 404; Colton v. Raymond, 114 Fed. 869, 
52 C. C. A. 382; American B. & T. Co. v. B. & O. S. W. R. Co., 
124 Fed. 873, 60 C. C. A. 52. 

In Delaware County, etc., v. Diebold, etc., Co., 133 U. S., at page 
488, 10 Sup. Ct, at page 404 (33 L. Ed. 674), the court said: 

"A cuntract to pay money niay doubtless be assigned by tlie person to whom 
the money is payable, if tUere is iiothiug ni the terms ot the coiitract which 
inanifests the intention of the parties to it that It shall not be assignable. 
But when rights arising out of contract are eoupled wltli obligations to be per- 
formed by the contracter, and involve such a relation of persoual coulideuce 
that it must bave been intended that the rights should be exercised and tlie 
obligations perforiiied by him alone, the contract, including both his rights and 
his obligations, cannot be assigned without tbe consent of the other party to 
the original contract. Arkansas Co. v. Beldeni Co., 127 U. S. 379, 387, 388, 8 
Sup. Ct. 1308, 32 L. Ed. 24G. And the fact that that party is or représenta 
a municipal corporation may hâve a bearing uiion tlie qtiestiou wbether the 
contract Is assignable, in whole or in part, without its assent." 

In Wald's Pollock on Contracts (3d Williston Ed.) at page 594, 
the rule is stated thus : 

"Agaln, rights arising out of a contract cannot be transferred if tbey are 
eoupled with liabilities, or if they involve a relation of personal confidence such 
that the party whose agreemetit conferred those rights must bave iutended 
them to be exercised only by him In whom he actually eouflded." 

In 3 Page on Contracts, at page 1940, § 1262, ît is stated: 
"If A. makes a contract with B. by which he contracts for B.'s Personal 
skill or labor, or reposes spécial trust in B., B. cannot assign such contract 
without A.'s consent so long as it is executory on his part." 

In Devlin v. The Mayor, 63 N. Y. 8, the court held: 

"Where an executory contract is not neceSsarily personal in Its character, 
and can, consistent with the rights and interests of the adverse ])arty, be 
fairly and sufflciently executed as well by an assignée as by the original con- 
tractor, and where the latter has not disqualifled himself froni a performance 
of the contract, it is assignable." 

In N. E. Iron Co. v. G. EL R. R. Co., 91 N. Y. at page 167, the 
court said: 

"ïhe matter of the contract involved no personal relation or confidence be- 
tween the parties, or exercise of personal skill or science, for the contractor 
was a corporation and its work was necessarily to be done tbrough agents or 
servants." 

In R. L. Co. V. S. & P. P. Co., 135 N. Y. at pages 216, 217, 31 N. E. 
at page 1021, the court said: 

"The contract was not purely personal in the sensé that Kelly was bound to 
perform In person, as his only obligation was to pay for the dies when de- 
Jivered, and that obligation could be discharged by any one." 

In Vandergrift v. Cowles E. Co., 161 N. Y, at page 444, 55 N. E., 
at page 944, 48 L,. R. A. 685, the court said: 
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"Where the subject of the contract involves no personal relation or confi- 
dence between tbe parties, or the exercise of personal ski 11 or science, and 
there are uo words restraining its assignaient, the inere assignaient by one of 
the parties will not operate as a rescission or termination of the agreement." 

Eut hère the very terms of the contract, as in Arkansas Co. v. Belden 
etc., Ce, supra, do involve personal relations in its exécution, and also 
confidence in the ability and integrity of the buyer. Hence it was 
not assignable without the assent of the Dunton Lumber Company, 
and not only was that assent not given, but it was expressly refused, 
and the refusai was persisted in and openly announced to both W. E. 
Kelley & Co. and Vanhorn. But more, the évidence is conclusive that 
both W. E. Kelley & Co. and Vanhorn accepted the situation and treat- 
ed the agreement as in fuU force and a subsisting contract between 
W. E. Kelley & Co. and the Dunton Lumber Company only, and ail 
that was done was between them, Vanhorn merely representing W. E. 
Kelley & Co. in the transactions. If there was a final violation of the 
contract by the défendant, the Dunton Dumber Company, in refusing 
to deliver lumber when demanded in February, 1903, and a cause of ac- 
tion arose in favor of W. E. Kelley & Co., quite likely that cause of 
action was assignable, but no such claim was ever assigned to either 
Vanhorn or the plaintiff, Demarest. Demarest sues as assignée of 
Vanhorn, who in turn claims that he, as assignée and owner of the 
contract, and therefore entitled to demand, require, and enforce per- 
formance thereof, sustained damages because of the refusai by défend- 
ant to deliver the lumber to him. This claim is unfounded and can- 
not be sustained. 

Mention should be made of the letters of October 36, 1901, and Oc- 
tober 29, 1901. W. E. Kelley & Co. wrote the Dunton Lumber Com- 
pany that they had sold 2,000,000 feet of their eut, two cargoes to be 
shipped that fall, and the balance to be put in pile before the Ist of 
March, and to be shipped before July 1, 1902. Défendant company 
acknowledged the receipt of this communication, and stated that it was 
satisfactory. This correspondence took place before it was ascertained 
or known what the eut of 1901 would in fact be, or what the amount 
required for defendant's retail trade would be, and cannot properly be 
regarded as a practical construction of the contract. It may well be 
that both parties anticipated there would be that amount and more. 
The contract is not referred to. What the efïect of this would hâve 
been had W. E. Kelley & Co. in fact sold that amount of lumber rely- 
ing on the replv letter as an acceptance and agreement to deliver we 
need not consider, as Kelley & Co. is not hère complaining, and that 
company had not sold that amount of this eut and sufïered no damage 
by reason of the fact that the 1901 eut did not hold up to the amount 
stated in that letter. By "retail trade" was evidently intended ail of 
the local custom the Dunton Company had or might hâve in that vicin- 
ity for use there. But in my view of the case this question need not be 
considered, as the other questions passed upon are fatal to the plaintiff's 
recovery. 

The verdict of the jury is set aside and a new trial granted. So 
ordered. 
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SPAIN V. ST. LOUIS & S. F. R. CO. 
(Circuit Court, E. D. Arkansas, E. D. Mareli 1^ 1907.) 

1. CONSTKUCTIOK PbESUMPTIONS. 

Tlie presumption tliat statutes are constitutional vvill be indulged in un- 
til tlie contrary is clearly shown. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Cbnstitutional 
Law, § 46.] 

2. Commerce— Inteestate Commerce — Peoteotion of Employés. 

Congress lias the power, under tlie commerce clause of tlie Constitution, 
to legislate for the safety and protection ot employés engaged In Interstate 
commerce, wlietber the transportation be on water or on land. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 10, Commerce, § 3.] 

3. Same— Personal Injuries. 

It is within the power of Congress, under the commerce clause, to regu- 
late the liability of a comnion carrier to its employés for personal injuries 
received while engaged in Interstate transportation. 

4. Same— Régulation of Commerce. 

The act of Congress of June 11, 1906, c. 3073, 34 Stat. 232, relating to 
the liability of coramon carriers engaged in commerce between the states 
to their employés, as stated in its title, commonly ealled the "Fédéral Ein- 
ployers' Liability Act," is a régulation of Interstate commerce, and is with- 
in the Constitutional power of Congress to regulate commerce. 

5. Statutes— SIaster and Servant— Fédéral Employées' Liability Act — In- 

teastate commebce— partial invalidity. 

The fédéral employers' liability act is net void because, as alleged, it 
applies equally to intrastate and Interstate commerce, as its provisions 
are separable, so as to be valid when invoked by an employé engaged ou 
a train actually employed in Interstate traffie. The title of the act, which 
is the best summary of its purpose, removes any ambiguity that may be in 
the text. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 44, Statutes, §§ 5&- 
60.] 

0. Same— Partial Invalidity. 

The fédéral employers' liability act is remédiai and not pénal, which 
fact takes it out of the rule laid down in the Trade-Mark Cases, 100 TT. 
S. 82, 25 L. Ed. 550, and other cases. 
7. Constitutional Law— Persons Entitled to Raise Constit-utional Ques- 
tions. 

The plaintiff in this case, who allèges that he was engaged at the time 
of the accident on a train engaged in Interstate commerce, is within the 
rule of law that courts will not listen to an objection of unconstitutional- 
ity of an act by a party whose right it does not afCect in the partieular 
case on trial. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional Law, 
§§ 39, 40.] 

(Syllabus by the Court.) 

Armstrong & Gravette and J. T. Coston, for plaintiflF. 
W. J. Orr, for défendant. 

TRIEBER, District Judge. The constitutionality of the act of Con- 
gre.çs of June 11, 1906, c. 3073, 34 Stat. 332, generally known as the 
"Employers' Liability Act," is attacked upon two grounds : First, that 
Congress has no power to create and enforce liabilities growing out 
of the employment of servants by carriers, even if those carriers be 
engaged in Interstate commerce; and, second, if it has such power, 
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the language of the act is so gênerai as to include întrastate commerce, 
and both are so inseparably connected as to make the whole act un- 
constitutional. 

In passing upon the constitutionality of an act, the courts are gov- 
erned by certain well-settled rules. Statutes are always presumed to 
be constitutional, and this presumption will be indulged until the con- 
trary is clearly shown; statutes will be so construed, so far as it is 
possible to do so, that they shall harmonize with the Constitution, to 
the end that they may be sustained. On the other hand, if the statute 
is clearly unconstitutional, the duty of the court is to so déclare. 

1. The power to regulate commerce among the several states is 
granted to Congress by the Constitution in terms as absolute as is the 
power to regulate commerce with foreign nations. Brown v. Houston, 
114 U. S. 627, 630, 5 Sup. Ct. 1091, 29 !.. Ed. 257 ; Bowman v. Rail- 
way Co., 125 U. S. 465, 482, 8 Sup. Ct. 689, 1062, 31 h. Ed. 700; 
Crutcher v. Kentucky, 141 U. S. 47, 68, 11 Sup. Ct. 851, 35 L. Ed. 
649; Pittsburg Coal Co. v. Bâtes, 156 U. S. 577, 578, 15 Sup. Ct. 
415, 39 L. Ed. 538. 

"Définitions as to what constitutes 'Interstate commerce' are not easily glven 
so tliat ttiey sliall clearly deflne the full meanlng of tlie term. We know 
from the cases declded In this court that It is a term of very large signifl- 
cance. It comprehends, as It Is sald, Intereourse for the purposes of trade 
In any and ail its forms, Including transportation, purchase, sale, and ex- 
change of commodities between the cltizens of différent states, and the power 
to regulate it emliraces ail the instrumenta by whicli such commerce may be 
conducted." Hopkins v. United States, 171 U. S. 578, 597, 19 Sup. Ct 40, 47 
(43 L. Ed. 290). 

Ever since the décision of Gibbons v. Ogden, 22 U. S. 1, 6 L. Ed. 
23, it has been held to be a term of the largest import, comprehending 
intercourse for the purposes of trade in any and ail its forms, includ- 
ing transportation. For a full collation of the authorities on that 
subject, see the IvOttery Cases, 188 U. S. 321, 23 Sup. Ct. 321, 47 
L. Ed. 492. 

Has Congress under that provision of the Constitution, section 8 
of article 1, the power to enact législation regulating the employment 
of those necessarily required to manage the vehicles necessary for the 
transportation of Interstate commerce? That Congress has assumed, 
ever since the adoption of the Constitution, that, under the commerce 
clause, it possesses the power to regulate the employment of and 
legislate for the protection of those engaged on the vehicles used for 
interstate transportation, is evidenced by the fact that the first Con- 
gress which met after the adoption of the Constitution enacted a 
statute for the régulation and protection of those employed on mer- 
chant vessels, then practically the only means of transporting pas- 
sengers, as well as goods and merchandise, in interstate or foreign 
commerce. By the act of July 20, 1790, 1 Stat. 131, the employment 
of seamen on the vessels engaged in interstate commerce was regu- 
lated, and from time to time Congress has added to and changed 
thèse acts. The varions statutes may be found on pages 3061 to 3125, 
U. S. Comp. St. 1901. As late as 1852 Mr. Justice Curtis, in Cooley t. 
Board of Wardens, 53 U. S. 299, 361, 13 L. Ed. 996, stated that the 
validity of thèse acts had never been questioned. 
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That the power of Congress to regulate navigation dépends solely 
on the commerce clause is beyond question. In Gibbons v. Ogden the 
question before the court was whether an act of the Législature of 
the State of New York granting an exclusive right to navigate the 
waters of the state was répugnant to the national Constitution, and 
its invalidity was placed solely on the ground that navigation is com- 
merce and therefore within the grant to Congress "to regulate com- 
merce with foreign nations and among the several states and with 
the Indian tribes." In every case decided by the Suprême Court, as 
well as every other national court since then, the validity or in- 
validity of every act of Congress in any wise affecting navigation 
has been determined solely upon the commerce clause. To cite ail 
thèse cases would serve no useful purpose, but an examination of a 
few of the most important cases will show that this is one of the 
few rules of law upon which there is not even an apparent conflict 
among the d'jcisions of the courts. United States v. Coombs, 12 
Pet. 78, 9 L. Ed. 1004; Coolev v. Board of Wardens, 53 U. S. 
299, 13 h. Ed. 99G ; Pennsylvania v. Wheeling Bridge Co., 59 U. S. 
421, 15 h. Ed. 435; Poster v. Davenport, 63 U. S. 244, 16 h. Ed. 
248 ; Gilman v. Philadelphia, 70 U. S. 713, 18 L. Ed. 96 ; The Daniel 
Bail, 77 U. S. 557, 19 E. Ed. 999 ; Miller v. Mavor, 109 U. S. 385, 
3 Sup. Ct. 328, 27 h. Ed. 971 ; Patterson v. Bark Eudora, 190 U. S. 
169, 23 Sup. Ct. 821, 47 L. Ed. 1002; North Bloomfield, etc., Co. v. 
United States, 88 Fed. 664, 32 C. C. A. 84; The Chusan, 2 Story, 
455, Fed. Cas. No. 2,717. 

Mr. Justice Story, in his great work on the Constitution (section 
1062), says on that subject: 

"If commerce does not inchide navigation, tlie government of tlio [Inion lias 
no direct power over that subject, and can mal^e no law prescribing wbat 
shall coustitute American vesselH, or requiring tliat tliey sliall be navigated By 
American seamen. Yet tliis power bas been exercised l'rom tbe cominencenient 
of the government ; it has been exercised with the cousent of ail America ; and 
It lias always been iiiiderstood to be a commercial régulation. The power 
over navigation, and over comr.iercial intercourse, was one of the primary 
objecta for which the people of America adopted tlieir government, and it is 
impossible that the convention shonld not so bave uuderstood the word 'com- 
merce' as embracing it. Indeed, to construe the power so as to Impair its ef- 
flciency would defeat the very object for which it was introduced into the Con- 
stitution, for there eannot be a doubt that to exelude navigation and inter- 
course from its scope would be to entail upon us ail the prominent defects of 
the confédération, and subject the Union to the ill-adjusted sj-stems of rival 
States, and the oppressive préférences of foreign nations in favor of tlieir own 
navigation." 

In The Chusan, Mr. Justice Story, in speaking of that subject, says : 

"The power to regulate commerce includes tlie iiower to regulate navigation 
with foreign nations and among tlie states, and it is an exclusive power in 
Congress. This, I conçoive, has been fully established by the Suprême Court 
in Gibbons v. Ogden, 9 WHieat. (U. S.) 193, 6 L. Ed. 23 and the doctrine stands, 
as I conceive, upon grounds which eannot be shalcen without eiidaugering tho 
interests of the whole Union, if not the very existence of tlie Constitution a-: 
a frame of government for tlie professed objects and purposes which it was 
intended to accomplish. Now, there eannot be a doubt that the prescribing 
of rules for the shipping of seamen and the navigation of vessels engaged in 
foreign trade, or trade between the states, is a régulation of commerce. In 
what respect does the exercise of a power to regulate, control, or extinguish the 
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liens given by the maritime law for materialmen upon forelgn vessels difter 
from the power to regulate the shipping of seamen or the navigation of foreign 
vessels V Each is a régulation of foreign commerce or commerce among the 
Btates." 

In The Daniel Bail the act of Congress of July 7, 1838, 5 Stat. 304, 
and the amendatory act of August 30, 1853, 10 Stat. 61, imposing a 
penalty on steam vessels to transport passengers or freight on any 
of the navigable vvaters of the United States without first having pro- 
cured a license and complied with other provisions of the acts of Con- 
gress, were before the court. The issues determined were what con- 
stituted navigable waters of the United States, subject to the control 
of Congress, under the Commerce clause, and it was unanimously held ; 

"And they constitute navigable waters of the United States withia the mean- 
ing of the acts of Congress, in contradistinction from the navigable waters of 
the States, when they form in their ordinary condition by themselves, or by unit- 
ing with other waters, a continued highway over which commerce is or may 
be carried on with other states or foreign countries in the customary modes 
in which such commerce is conducted by water." 

And on page 565 of 77 U. S. (19 L. Ed. 999) the court say: 

"The fact that several différent and independent agencies are employed In 
transporting the commodity, some acting entirely in one state, and some act- 
ing through two or more states, does in no respect atfect the character of the 
transaction. To the extent in which each agency acts In that transportation, It 
is subject to the régulation of Congress." 

In North Bloomfield, etc., Co. v. United States, an act of Congress 
regulating hydraulic mining in California, to the end that navigable 
waters should not be obstructed, wras attacked as unconstitutional. But 
the United States Circuit Court of Appeals for ths Ninth Circuit, in 
overruiing this contention, held that tae power of Congress to pass 
the act in question under the commerce clause was undoubted. 

But it is claimed that such législation can only be sustained under 
the police power ; that that power is vested in the states solely and not 
in the gênerai government, and therefore a régulation for the protec- 
tion of employés, such as is attempted to be given by this act, can only 
be exercised by the states. That Congress might legis.ate under 
the commerce clause touching liability for torts or the protection of 
passengers and employés has been intimated by the Suprême Court in 
a number of cases. 

In Sherlock v. Alling, 93 U. S. 99, 103 (23 L. Ed. 819), it was said: 

"It is true that the commercial power conferred by the Constitution is one 
witliout limitation. It authorizes législation with respect to ail the subjects 
of foreign and Interstate commerce, the persons eugaged in it, and the instru- 
ments by which it is carried on. And législation has largely dealt, so far as 
coiiuuerce by water is concemed, with the Instruments of that commerce. It 
li:iM enibraced the wholé subject of navigation, prescribed what shall constitute 
Anieiican vessels, and by whom they shall be navigated ; how they shall be 
registered or enrolled, and licenses; * * *. Since steam has been applied 
to the propulsion of vessels, législation has embraced an infinité variety ol 
further détails, to guard against accident and conséquent loss of life. 

"The power to prescribe thèse and similar régulations neeessarily Involvea 
the right to déclare the liability which shall follow their infraction. What- 
ever, therefore, Congress détermines, elther as to a régulation or the liability 
for its infringement, Is exclusive of state authority. But with référence to a 
great variety of matters touching the rigbt9 and Habilities of persons engagea 
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In commerce, elther as owners or navlgators ot yessels, the laws of Congres» 
are sllent, and the law8 of the state govern. * * • Until Congress, there- 
fore, makes some régulation toaching the llabllity of parties for marine tort» 
resulting In the death of the persons Injured, wè are of opinion that the stat- 
ute of Indlana applles, glrlng a right of action In such cases to the persona' 
représentatives of the deceased, and that, as thus applled, It constitutes no en- 
croachment upon the commercial power of Congress." 

In Smith v. Alabama, 134 U. S. 465, 479, 8 Sup. Ct 564, 569 (31 
L. Ed. 508), a statûte of the state requiring locomotive engineers to 
be examined and licensed by the state authorities was attacked as un- 
constitutional, so far as it appHed to engineers in charge of locomotives 
engaged in interstate commerce. In sustaining the constitutionality 
of the act, Mr. Justice Matthews, who delivered the opinion of the 
court, said : 

"It would, Indeed, be compétent for Congress to legislate upon Its subject- 
matter, and to prescribe the qualifications of locomotive engineers for employ- 
ment by carriers engaged In foreign or Interstate commerce." 

In Railroad Co. v. New York, 165 U. S. 628, 633, 17 Sup. Ct. 418, 
430 (41 L. Ed. 853), the validity of a statute of the state of Nevsr York 
regulating the heating of steam passenger cars on trains, including 
those engaged in interstate traffic, was before the court, the conten- 
tion being that the statute was répugnant to the commerce clause of 
the national Constitution; and it was held: 

"Untll dlsplaeed by such national législation as Congress may rightfully 
establlsh, under Its power to regulate commerce wlth foreign nations and 
among the several States, the validity of the statute, so far as the commerce 
clause of the Constitution of the United States Is concerned, cannot be ques- 
tioned." 

In Chicago, etc., Railway Co. v. Solan, 169 U. S. 133, 137, 18 Sup. 
Ct. 389, 391 (43 L. Ed. 688), the court say: 

"So long as Congress bas not legislated upon the partlcular subject, they 
(the statutes of the state) are rather to be regarded as législation In ald of 
Buch commerce," etc. 

In Western Union Telegr^ph Co. v. James, 163 U. S. 650, 661, 
16 Sup. Ct. 934, 40 L. Ed. 1105, the same rule was applied to state 
législation affecting telegraph companies. 

But if there ever was any room for doubt as to the power of Con- 
gress to enact such législation, it has been removed by what was 
decided in Patterson v. Bark Eudora, 190 U. S. 169, 175, 23 Sup. 
Ct. 821, 823. (47 L. Ed. 1003). In that case the constitutionality of 
the act of Congress of December 21, 1898, c. 38, §§ 3, 24, 30 Stat. 
755, 763 [U. S. Comp. St. 1901, pp; 3076, 3080], making it unlawful 
to pay seamen wages in advance, was questioned. It was contended: 

"That, even If the contract be one subject to restreint under the police 
power, that power Is vested in the states and not In the gênerai government, 
and any rcstralnt, if exereised at ail, can only be exercised by the state 
lu whlch the contract Is entered Into ; that the only jurisdlctlon possessed By 
Congress In respect to such matters Is by virtue of Its power to regulate com- 
merce, Interstate and foreign ; that the régulation of commerce does not carry 
with It the power of controlllng contracts of employment by those engaged 
in such service, any more than it Includes the power to regulate contracts for 
service on interstate rallroads, or for the manufacture of goods whlch may b» 
Intended for Interstate or foreign commerce." 
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But Mr. Justice Brewer, in answer to this contention, said : 

"Neither do we think there is in it any trespass on the rlglits of the states. 
No question is before us as to the applicability of tiie statute to contracts of 
sailors for service wliolly witbin ttie state. We need not détermine whether 
one who contracts to serve on a steamboat between New ïorls and Albany, 
or between any two places witbin the limits of a state, can avail himself oî 
the privilèges of this législation, for the services contracted for in this case 
were to be performed beyond the limits of any single state and in an océan 
Voyage." 

The expression of the court that "contracts with sailors for their 
services are exceptional in their character, and may be subjected to 
spécial restrictions for the purpose of securing the full and safe carry- 
ing on of commerce on the water" must be understood to refer solely 
to the propriety of the législation and not the power, for no one will 
contend now that the commerce clause of the Constitution grants 
greater power to Congress over the commerce carried on by water 
than over that transported by land. 

That very question was before the court in Re Debs, 158 U. S. 
564, 589, 15 Sup. Ct. 900, 908 (39 L. Ed. 1092), and the court there 
said: 

"It is said that the iurisdiction heretofore exercised by the national govern- 
ment over highways has been in respect to waterways — the natural highways 
of the country — and not over artiticial highways such as railroads; but the 
occasion for the exercise by Congress of its jurisdiction over the latter is of 
récent date." 

And, after discussing the subject fully, the court concludes, on page 
591 of 158 U. S., page 909 of 15 Sup. Ct. (39 L. Ed. 1092) : 

"ïhe Constitution has not changea. The power is the same. But it opérâtes 
to-day upon modes of Interstate commerce unknown to the fathers, and it will 
operate with equal force upon any new modes of such commerce which the fu- 
ture may develop." 

In the Lottery Cases, 188 U. S. 321, 356, 23 Sup. Ct. 321, 327 (47 
L,. Ed. 492), Mr. Justice Harlan said: 

"In this connection it must not be forgotten that the power of Congress 
to regulate commerce among the states is plenary, is complète in itself, and is 
subject to no limitations except as may be found in the Constitution." 

And in Addyston Pipe & Steel Co. v. United States, 175 U. S. 
211, 229, 20 Sup. Ct. 96 (44 L. Ed. 136), the same objection was made 
that the Sherman anti-trust act of July 2, 1890, was an interférence 
with the rights to contract, but was by the court overruled. 

In White's Bank v. Smith, 74 U. S. 646, 19 L. Ed. 211, the act of 
July 29, 1850, providing for the recording of vessels, was sustained 
as a proper exercise of the powers of Congress under the commerce 
clause of the Constitution. And so was the limited liability act of Con- 
gress sustained in Providence, etc., Co. v. Hill Mfg. Co., 109 U. S. 
578, 3 Sup. Ct. 379, 617, 27 L. Ed. 1038, and in United States v. 
Boston & Albany Railway (D. C.) 15 Fed. 209, section 4386 of the 
Revised Statutes, regulating the transportation of hve stock, was sus- 
tained under the commerce clause. 

In United States v. Freight Association, 166 U. S. 290, 312, 17 
Sup. Ct. 540, 548 (41 L. Ed. 1007), the court say: 
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"Railroàa eompanies are instruments of commerce, and their business la 
commerce itself. State Freigùt Tax Case, 15 Wall. (U. S.) 232, 275, 21 L. Ed. 
146; Telegraph C!o. v. Texas, 105 U. S. 460, 464, 20 L. Ed. 1067. An aet which 
prohibits the making of every eon tract, etc., in restralnt of trade or commerce 
among the several states, would seem to cover by such lauguage a eontract 
between competing railroads, and relating to traffic rates for the transporta- 
tion of articles of commerce between the states, provided such eontract by its 
direct effect produces a restraint of trade or commerce." 

Thèse authorities clearly sustain the power of Congress under 
the commerce clause of the Constitution to legislate for the safety and 
protection of employés engaged in interstate commerce, whether the 
transportation be by water or land. 

2. Does the act also regulate intrastate commerce, and, if so, is the 
latter so inseparably connected with the other as to ccndemn the 
entire act? Assuming, but not deciding, that the act is broad enough 
to include ail servants of a common carrier engaged in interstate trade, 
including those employed solely in transport tion wit'nin one state 
and others not employed in transportation at ail, the main question 
is whether it is not separable so as to be valid when invoked by one 
actually employed in interstate traffic, as the plaintiff allèges in his 
complaint he was at the time of the in jury. 

The authorities relied upon by learned counsel for the défendant 
to sustain their contentions are United States v. Reese, 93 U. S. 214, 
33 L. Ed. 563; Trade-Mark Cases, 100 U. S. 83, 35 L. Ed. 550; 
United States v. Harris, 106 U. S. 639, 1 Sup. Ct. 601, 27 L. Ed. 290 ; 
Baldwin v. Franks, 130 U. S. 678, 7 Sup, Ct. 6-56, 763, 32 L. Ed. 
766; and the Virginia Coupon Cases, 114 U. S. 370, 5 Sup. Ct. 903, 
962, 29 L. Ed. 185. 

A careful examination of the first four cases will show that the acts 
construed and declared invalid in those casps were ail pénal statutes, 
and that the court laid great stress on that fact. 

In United States v. Reese, which was an indictment under the na- 
tional élection laws, the court say: 

"We are, therefore, directly called upon to décide whether a pénal statute," 
etc., page 221 of 92 U. S. (23 L. Ed. 503). 

In the Trade-Mark Cases the parties were indicted for violation of 
the trade-mark statute. In that case, in answer to the contention of 
the counsel for the government, that as Congress had power to regu- 
late trade-marks used in commerce with f oreign nations and among 
the several states, thèse statutes should be held valid in that class of 
cases, if no further, the court said : 

- "To this there are two objections: First, the indictments in thèse cases do 
not show that the trade-marlts, which are wrongfully used were trade-iuarks 
used in that kind of commerce. Secondly, whlie it may be true that when 
one part of a statute is valid and constitutional, and another part is uncon- 
stitutional and void, the court may enforce the valid part where they are dis- 
tinctly separable so that each.can st.ind alone, it is not within the judicial 
province to give to the words used by Congress a narrower ineaning than they 
are manifestly intended to bear in order that crimes may be punished which 
are not described in language that brings them within the constitutional power 
of that body." Page 98 of 100 U. S. (25 L. Ed. 550). 

Iii United States v. Harris the défendant was indicted under the pro- 
visions of section 5519 of the Revised Statutes [U. S. Comp. St. 1901, 
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p. 3714], and the court followed the rule announced in United States 
V. Reese, citing the excerpt from that case hereinbefore set out as the 
reason for its conclusions. 

Baldwin v. Franks was also a criminal case for violation of section 
5519, Rev. St., the statute declared unconstitutional in the Harris 
Case, the court saying on the subject of separability : 

"Thiî statute, considered as a statute punishing eonspiracies in a state, is 
not of that character, for in that connection it has no parts within the mean- 
ing of the rule. Whether it is separable, se that it can be enforced in a ter- 
ritory, though not in a state, is quite another question, and oné we are not 
now called on to décide." Page 685 of 120 U. S., page 659 of 7 Sup. Ct. (32 
L. Ed. T6t5). 

In that case, the court, in distinguishing Racket Co. v. Keokuk, 
95 U. S. 80, 24 L. Ed. 377, said: 

"That was not a pénal statute, but only a city ordinance rcgulating wharf- 
age, and the suit was civil in its nature." Page 088 of 120 U. S., page COI of 
7 Sup. Ct. (32 L. Ed. 766). 

That the employers' liability act is a remédiai and not a pénal act 
must be deemed to hâve been settled bv Johnson v. Southern Pacific 
Railway Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. ,3(53. 

The only other case cited is the Virginia Cotipon Cases. Those were 
civil actions arising out of the bond législation of that state. The vari- 
ons acts before the court in that case were, as sud by the court, "but 
a single scheme, the undisguised object of which is to enable the state 
to rid itself of a considérable portion of its public debt and to place 
the remainder on terms to suit its own convenience, without regard to 
the obligation it owes to its creditors" ; and the court held : 

"The scheme of the wliole Is indivisible. It cannot be separated into parts. 
It must stand or fall together. The substantive part of it, which forbids the 
tax collector to rec-eive coupons in paymeiit of taxes, as we hâve already de- 
clared, as, indeed, on ail sides is adiuittcd, cannot stand, because it is not 
consistent with the Constitution. That which is merely auxiliary to the main 
design must also fall with the principal of which it is uierelv an incident." 
Page 304 of 114 U. S., page 921 of 5 Sup. Ct. (29 L. Ed. 185). 

The correctness of that décision upon the facts is unassailable, as 
it is based upon the well-settled rule that a st itut; in part unconsti- 
tutional, if the provisions are so mutually comiected with and dé- 
pendent on each other as conditions, considérations, or compensations 
for each other as to warrant a belief that the Législature intended them 
as a whole, and if ail could not be carried into efifect, the Législature 
would not pass the residue independently, then if some parts are un- 
constitutional, ail the provisions which are dépendent, conditional, 
or connected must fall with them. Allen v. Lcuisiana, 103 U. S. 80, 
26 L. Ed. 318. But it is equally well settled that if a part of a statute 
is unconstitutional the remainder is not void unless ail the provisions 
are connected in the subject-matter, dépendent on each other, operating 
together with the same purpose, or otherwise connected together in 
meaning that it cannot be presumed that the Législature would bave 
passed one without the other. Packer Co. v. Keokuk, 95 U. S. 80, 24 
L. Ed. 377; Tiernan v. Rinker, 102 U. S. 123, 26 L. Ed. 103; Unity 
V. Burrage, 103 U. S. 447, 26 L- Ed. 405; Railroad Co. v. Schutte, 
151 F.— 34 
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103 U. S. 118, 143, 26. L. Ed. 337; McCullough v. Virginia, 173 U. 
S, 102, 113, 19 Sup. Ct. 134, 43 L. Ed. 383. 

In McCullough v. Virginia, the court, in passing upon this question, 
declared the true rule to be : 

"It is elementary law that every statute is to be read in the Hght of the 
Constitution. However broad and gênerai its language, it oannot be inter- 
preted as extending beyond those nmtters which it was within the constitu- 
tional power of the Législature to reaeh. It is the same rule which obtains in 
the interprétation of any private contraet between individuals. That, what- 
ever may be its words, is always to be construed in the ligbt of the statute of 
the law then in force, of the circumstances and conditions of the parties. So, 
although gênerai language was iutroduced into the statute of 1871, it is not 
to be read as reaching to matters in- respect to which the Législature had no 
constitutional power, but only as to those matters within its control." 

In Railroad Co. v. Schutte the court said : 

"Under tliese circumstances, etc., the striliing out is not necessarily by 
erasing words, but it may be by disregarding the unconstitutional provision and 
reading the statute as if the provision was not there." Page 143 of 103 TJ. S. 
(2G L. Ed. 327). 

Applying thèse rules to the act before the court, is there any room 
for the presumption that Congress would not hâve passed the act 
unless it could be applied to ail employés, including those not engaged 
on trains employed in interstate transportation or not engaged in trans- 
portation at ail? If the act itself is ambiguous on that subject, référ- 
ence to the title will at once remove it. That title is, "An Act Relating 
to Liability of Common Carriers in the District of Columbia and 
Territories and Common Carriers Engaged in Commerce between the 
States and Foreign Nations." That in cases of this kind the title of 
the act, as well as the circumstances surrounding its enactment, as ex- 
hibited in public documents, mav be referred to, is well settled. Coo- 
saw Mining Co. v. South Carolina, 144 U. S. 550, 563, 13 Sup. Ct. 
689, 36 E. Ed. 537 ; Johnson v. Southern Pacific Railway Co., 196 
U. S. 1, 19, 35 Sup. Ct. 158, 49 E. Ed. 363; Pétri v. Creelman Lumber 
Co., 199 U. S. 487, 495, 36 Sup. Ct. 133, 50 E. Ed. 381 ; Millard v. 
Roberts, 303 U. S. 439, 437, 36 Sup. Ct. 674, 50 L,. Ed. 1090. 

In Millard v. Roberts the court say: 

"The titles of the acts are the best brief summary of their purposes." 

Another rule of law applicable to the case at bar is that courts will 
not listen to an objection made to the constitutionality of an act by 
a party whose right it does not afïect in the particular case on trial, 
and who has, therefore, no ihterest in defeating it. Supervisors v. 
Stanley, 105 U. S. 305, 311, 36 L. Ed. 1044; In re Garnett, 141 U. S. 
1, 13, 141 U. S. 1, 35 L. Ed. 631 ; Clark v. Kansas City, 176 U. S. 
114, 118, 30 Sup. Ct. 384, 44 L. Ed. 393; Patterson v. Bark Eudora, 
190 U. S. 169, 176, 33 Sup. Ct. 821, 47 L. Ed. 1003. Missouri v. 
Dockery, 191 U. S. 170, 34 Sup. Ct. 53, 48 L. Ed. 133. 

In Clark v. Kansas City the court approved the ruling of the Su- 
prême Court of Kansas that "a court will not listen to an objection 
made to the constitutionality of an act by a party whose right it does 
not aflfect, and who has, therefore, no interest in defeating it"; the 
court saying: 
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"We concur In this view, and it would be dlfflcult to add anything to its ex- 
pression." 

In Re Garnett it was held that: 

"It is unnecessary to inquire whether the section is valid as to ail kinds of 
vessels named in it; if it is valid as to the liiud to wliich the steamboat Katie 
belongs, it is sufficient for the purpose of this case." 

In Patterson v. Bark Eudora, Mr. Jtistice Brewer said: 

"We need net détermine whether oiie who contracts to serve on a steamboat 
Ifctween New Yorlv and Albany, or between any two places witliin the limits of a 
State, can avail himself of the privile,2es of this le^'islation, for the services 
contracted for in this case were to be performed beyoud the limits of any single 
State and in an océan voyage." 

So, as stated by Judge Cooley : 

"A législative aet may be entirely valid as to some classes of cases and 
clearly vold as to otliers. * « * jf there are any exceptions to this rule, 
they mnst be cases only where it is évident from a contemplation of the stat- 
ute and of the puriioRO to be accomplisjhed by it that it would not bave beeu 
passcd at ail excopt as an entirety, and that tlie gênerai purpose of the Légis- 
lature will be defeated if it sliall be he!d valid as to some classes and void 
as to otliers." Cooley Const. Lim. p. 2.")0 (7th Kd.). 

So in the case at bar the injury suffered by the plaintiff, as alleged 
in the complaint, was while he was engaged in labor performed on a 
train engaged in interstate commerce, and therefore brings tliis case 
within the foregoing rules of law. 

For thèse reasons, I am of the opinion that the act is constitutional. 
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(District Court, E. D. Virginia. January 24, 1907.) 

COLLTSTON— TUG WITH TOW AND SmALL BOAT— NEGLIGENT NAVIGATION IN 

Habbob. 

A collision in the harbor of Norfolk, Va., in the daytime between a bat- 
teau rowed by two persons and a barge in tow on the side of a tug, in 
which one of the persons in the batteau was drowned, licld to hâve resulted 
from the combined fault of those in charge of both vessels, those in the 
batteau for failirig to give proper care and attention to the movements of 
other vessels in tbe harbor, and those in the tug in proceeding at toc high 
a speed, unnecessarily close to the ends of the piers, and in failing to keep 
an eflicient lookout. 

In Admiralty. Suit to recover for loss of Hfe in collision. 

Riddleberger & Roper, for libelant. 
Goodrich Hatton, for respondent. 

WADDILL, District Judge. On the 7th of July, 1906, about 4:15 
o'clock in the evening, Sam Carter, son of Jefiferson Carter, a young 
man 19 years of âge, while passing up the Elizabeth river in a batteau, 
which was being rowed by him with one car, and sculled by a com- 
panion, Isaac Austin, a boy about 16 years of âge, was drowned as the 
resuit of a collision between the batteau and one of the défendant com- 
pany's house barges used in and about the harbor of Norfolk for the 
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transporting of its freight, in tow of respondent's tug Dorothea. The 
accident occurred between the Merchants' & Miners' Pier and that of 
the Old Bay Line, in the EHzabeth river, as the boys were proceeding 
up the river from the vessel to which they belonged, anchored on the 
Atlantic City iiats, to the Roanoke Dock; and the tug and tow were 
proceeding from Southgate's Wharf, immediately above the Old Bay 
Line Wharf, down to the New York, Philadelphia & Norfolk Railroad 
Company's pier, immediately below the Merchants' & Miners' WHiarf, 
to discharge freight at the latter place. The batteau in question was 
a small flat-bottomed boat, with a pointed bow and square at the stern, 
and of nearly triangular shape, some 18 feet in length, used as an 
oyster boat, capable of carrying some 48 bushels of oysters. The 
Dorothea was a steam tug of some 79 tons gross. The tug's tow con- 
sisted of a house barge about 100 feet in length and 40 feet in width ; 
the house being some eight feet above the deck, and at the time of 
the collision tied on the port side of the tug, her stern about 30 feet 
aft of the barge's bow. 

The libelant insists that the tug and tow was navigating in too close 
proximity to the piers in the harbor, and proceeding at an excessive 
rate of speed for such service, and that the tug and barge were each 
without a lookout, or sufficient lookout, at the time of the occurrence, 
and, in addition, at the moment of the collision that the tow swerved 
from its course, running still doser into the shore, and negligently 
and carelessly ran into and over the batteau. The respondent, on the 
other hand, says that the accident was the resuit of the négligent navi- 
gation of the batteau along the front of the piers in the river, without 
taking proper care and précaution to observe the movements of other 
vessels in the locality, and especially that the same was caused by rea- 
son of those in charge of the navigation carelessly and recklessly row- 
ing the batteau from and behind the Merchants' & Miners' Pier and 
a barge tied thereto, and crossing the course of the approaching barge 
and tug at a time that it was too late for them to avoid the collision. 
A large number of witnesses were examined before the court upon 
the issues thus joined between the parties, and no good will be attained 
by a gênerai discussion of the testimony further than to say that the 
same has been fully and carefully considered, and that the conflict as 
to many of the material facts is irreconcilable. The conclusion reached 
by the court upon the whole case is that the collision came about, and 
could not well hâve happened except, from the combined négligence 
of those in charge of the batteau and the navigators of the tug and 
tow. 

The évidence in the estimation of the court does not sustain the re- 
spondent's contention that the batteau suddenly emerged from behind 
the barge lying at the Merchants' & Miners' Pier, which extended as 
claimed by them out beyond the pier. It does, however, show that the 
two boys in charge of the batteau were negligently navigating the same, 
in that they were not taking proper care and caution to look out for 
and observe the approach of other vessels lawfully in the harbor. It 
also clearly appears that the tug and tow on the same occasion were 
guilty of négligence which directly contributed to the accident, in that 
they were proceeding in too close proximity to the piers and vessels 



CARTER V. 8EAB0ARD AIR LINE RT. CO. 533 

lying thereat ,at the speed they were then goini^, and tliat they were 
navigating vvithout any, or, if any, certainly without a sufficient look- 
out at the time. No claim is made that either the tug or barge had 
any person whose spécial duty it was to act as lookout. At the time 
of the accident only the master, mate, and deck hand were on deck 
engaged in navigating the tug and barge — the master at the wheel, 
and the mate and deck hand engaged one in getting in the forward 
hne, and the other the after hne, after leaving Southgate's 
Wharf. The only pretense of a lookout was that a freight or tally 
clerk upon the barge, whose business it was to receive and dis- 
charge the freight and keep proper record thereof, acted as such. 
The master of the tug says he asked this clerk to act as lookout 
while passing from one wharf to the other, and the clerk claims 
that he did so act, and says that upon the Dorothea's casting off 
lier lines and straightening ont for the change of wharves he left 
the middle of the barge and took bis position upon the forward deck 
or apron in front of the bouse, with the view of acting as lookout, but 
that he never saw the batteau until it came out from behind the barge 
lying at the Merchants' & Miners' Wharf, some 15 or 30 feet away 
from him. No other witness seems to bave seen him on the forward 
end of the barge, on the apron or in front of the house, though large 
numbers of them were examined, who were in a position easily to 
bave seen him, except the captain of the tug beat, who says that from 
bis pilot house on the tug he conld see through a side door of the barge 
out to its front, and that he saw the clerk there. The overwhelming 
prépondérance of the évidence is to the effect, assuming this clerk to 
hâve been a suitable lookout at ail, that he was not on the forward end 
or apron of the barge, certainly in time to bave averted the accident, 
and the évidence likewise strongly tends to show that that was not the 
best and usual place on barges of that character for him to bave 
been located as lookout, because of bis inability to promptly see and 
communicate with the navigator on the tug. The court's view of the 
évidence in this respect is, and it reconciles much of the conflict as to 
the présence of the lookout, that he came to the front, having likely 
been detained by his other duties for a moment on leaving Southgate's 
Wharf, at a time when it was too late to see and observe the batteau, 
and therefore avoid the collision. The distance was very short from 
Southgate's Wharf to that of the New York, Phildelphia & Norfolk, 
some 800 feet, and the collision took place certainly not over half of 
the distance on the trip, and the slightest delay in going to the front 
would account for his not seeing the batteau sooner. Certain it is, 
if he had been in front as he claims, he could and would hâve seen the 
batteau, and could easily bave avoided the collision. It was the duty 
of the tug, she being in a position not to observe and see objects abead 
of her tow, at least to hâve a person compétent in ail respects placed in 
the best possible position to see, to the end that the movements of the 
tug could be promptly controlled while navigating the harbor. Con- 
fessedly no lookout was on the bow of the tug, and but scant précau- 
tion, if anyj was taken to bave any one properly stationed as lookout 
in connection either with the tug or tow. City of Philadelphia v. 
Gavagnin, 63 Fed. 617, 619, 10 C. C. A. 553. The duty to keep a look- 
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put is a positive one, and must be discharged, and no chances takea 
in respect to the same, and this is especially true where those in charge 
of the tug's navigation are engaged in the movements of vessels such 
as this house barge, which is larger than the tug, and obstructs her 
view from objects ahead. 

The respondent's contention is that at the time of the accident they 
were navigating within 15 or ao feet from the end of the barge lying 
at the Merchants' & Miners' Pier. This hkewise in the judgment of 
the court was negHgence, having regard to the speed they were going, 
admitted to be about 2>2 knots an hour, with the then conditions pre- 
vaihng in the harbor. There was no reason why the tug and tow 
should not hâve kept at a greater distance from the piers, as there was 
ample room in the harbor, and no weather or other conditions making 
it necessary for them to keep so close in shore. The Relief, Fed. Cas. 
No. 11,693; The Sampson, Fed. Cas. No. 12,280; Greenman et al. v. 
Str. Narragansett, 4 Fed. (D. C.) 244, 256; The Owego, 71 Fed. (D. 
C.) 537, 542. Whether the tug and tow swerved out of their course 
in shore, at and about the time of the accident, is immaterial, though 
the évidence strongly tends to support libelant's contention in this 
respect, in view of the fact that it was about the time to niake a change 
of course to get to the pier to which she was proceeding. 

It follows from what has been said that the coUision occurred as the 
resuit of the combined négligence of those navigating the batteau and 
the tug and tow, and for the loss arising therefrom the damage should 
be divided between the libelant and respondent. The Job T. Wilson 
(D. C.) 84 Fed. 207. This brings us to the question of the amount to 
be awarded, and in this case, as is usual, it is not free from difficulty. 
The deceased was 19 years old, earned between $25 and $30 per 
month, was of good habits and character, and evidently a worthy and 
respectable young colored man, and for whose loss of life the sum of 
$3,000 would seem to be just and reasonable, and a decree, therefore, 
may be entered against the respondent for one-half of that sum. 



UNITED STATES v. UNITED STATES FIDELITT & GUARANTY OO. 

(Circuit Court, D. Maryland. January 29, 1907.) 

[. United States— Bonds Given by Conteaotors— Construction. 

An express provision by Congress as to the construction and effect to 
be given to bonds executed to the United States cannot be defeated by 
the courts upon considérations applicable to agreements Improvidently 
made between individuals, nor by the practice of department officiais, 
through mistalœ or otherwise, to give such bonds a différent construction. 

!. PosT OrriCE— Bonds or Bidders i-ob MAiL-OARUYiNa Contkacts— Damages 
roE Bbeach. 

The surety on the bond of a bidder for a contract for carrying the 
mails on default by the principal is liable for the full sum mentioned as 
the penalty of the bond without regard to the actual damages sustained 
by the United States, where the bond, although in the usual form, re- 
cites that it is given pursuant to Act June 23, 1874, 18 Stat. 235, c. 456, 
§ 245 [U. S. Comp. St. 1901, p. 2695] and "subject to ail the terms, con- 
ditions, and remédies thereon in said act provided" ; one of its provisions 
being that in case of default by a bidder "he and his sureties shall be 



UNITED STATES V. UNITED STATES FIDELITT & GUARANTY CO. 535 

liable for the amount of said bond as liquldated damages to be recovered 
in an action of debt on said bond." 

At Law. Action on bond given by an acceptée! bidder for carrying 
the mails. Tried by agreement before the court without a jury. 

MORRIS, District Judge. The controversy in this case is whether 
the surety now sued îs Uable for the whole sum for which it became 
bound, or only for the actual money damage which the United States 
suffered by reason of the failure of the principals to perform their 
contract. The sum for which the défendant as surety became bound 
was $3,000. The amount paid out by the United States as the excess 
in cost by reason of the failure of the bidder to perform his con- 
tract was $3,010, not including any expense for telegrams, stationary, 
and clerk hire, which it is agreed may be estimated at not exceed- 
ing $10. 

The facts being agreed upon there is only the question of law as to 
whether the $3,000 for which the surety became bound is to be re- 
garded as a penalty or as a liquidated sum which may be exacted by 
the United States upon a breach without référence to the actual damage 
suffered by the nonperformance. The bond is as follows: 

"Know ail men by thèse présents that .Tolm Morgan and sons of TJlciali, 
in the state of California, principal, and the United States Fidelity & Guaranty 
Company, a corporation of Baltimore, Md., as sureties are held and flrmly 
bonnd unto the United States of America in the just and fiiU sum of $3,000, 
lawful money of the United States, to be paid to the said United States of 
America, or to its duly appointed or authorized ofHcer or oflicers, to the pay- 
ment of which well and truly to be made and donc, we bind ourselves, our 
heirs, executors, administrators, successors, and assigns, jointly and severally, 
flrmly by thèse présents. Whereas, by an act of Congress, approved June 2.3, 
1874, entltled 'An act making appropriations for the service of the Post Office 
Department for the fiscal year ending ,Tune 30, 1875, and for other purposes,' 
it is provided, 'that every proposai for carrying the mail shall be aocompanied 
by the bond of the bidder wlth snreties approved by a postmaster,' in pursu- 
ance whereof and in complianee with the provisions of said law this bond is 
made and executed subjeet to ail the terms, conditions, and remédies thereon 
in said act provided and prescribed, to accompany the aforegoing and annexed 
proposai of the said .lohn Morgan and sons, bidder: Now, the condition of 
the said obligation is such, that if the said bidder, as aforesaid, shall within 
such time after his bid is accepted as the Postmaster General has prescribed 
in said advertisement, to wit, within 60 days from the date of acceptance 
of the bid enter into a contract with the United States of America, wlth good 
and sufEclent sureties to be approved by the Postmaster General to perform 
the service proposed in his said bid, and further shall perform said service 
aecording to his contract, then this obligation shall be void, otherwise to 
be in fuU force and obligation in law." 

It thus appears that the bond, although in the customary form, under 
which there would be no question that the amount recoverable for a 
breach would be the actual money damage suffered by the United 
States, recites that the bond is made and executed in complianee with 
the provisions of the act of Congress approved June 23, 1874, and 
that the bond is made and executed, subjeet to ail the terms, con- 
ditions, and remédies thereon iii the said act provided and prescribed. 
It is conceded that thèse récitals hâve the effect of reading into the 
bond the provision of the said act of Congress, which is as follows : 
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"Section 245. That every proposai for carrying the mail shall be aecompaniecl 
by tbe bond of tlie bidder witb surettes approved by a postmaster in a sum to 
be designated by tbe Postmaster General in tbe advertisemeut of each route; 
to whicb bond a condition shall be annexed, that if the said bidder, shall 
within .such tiine after bis bid is accepted as tbe Postmaster General shall 
prescribe, enter into a contract with tbe United States of America, with good 
and suflicient sureties, to be approved by the Postmaster General, to perform 
the service proposed in the said bid and further that be shall perform the 
said service according to bis contract, then tbe said obligation to be void, 
otherwise to be in full force and obligation in law ; and in case of f ailure 
of any bidder to enter iuto such contract to perform the service, or, having 
exeeuted a contract, in case of failure to perform the service according to 
his contract, he and bis sureties shall be liable for the amount of said bond 
as liquidated damages, to be recovered in an action of debt on said bond." 
Act June 23, 1874, c. 456, 18 Stat. 235 [U. S. Comp. St. 1901, p. 2005]. 

This section being importée! into the bond it results that under this 
law enacted b}^ Congress the bond is to be read as if it in so many 
words provided that upon default the bidder and his sureties should 
be hable for the amount of the bond as Hquidated damages. The 
meaning of the words "liquidated damages" is of well-understood and 
recognized significance. Thèse words are used in référence to the 
breach of a contract or the nonperformance of a duty as expressîng 
a fixed sum which is agreed upon betvveen the parties as the ascertained 
damage which the one is to receive and the other to pay because of 
the default. It is quite true that when the obligation is expressed in 
the customary form of a bond, the amount recoverable is the damage 
actually sustained. But as the words "liquidated damages" hâve a 
well-known meaning and are used to distinguish a spécifie sum agreed 
upon by the parties to be paid in case of default from a pénal sum 
construed as intended only to secure the actual damage, it cannot be 
justly said that the words "liquidated damages" were used by Congress 
without intencHng what the words import. 

It cannot be maintained that the clear législative will is not to be 
obeyed, and that what is prescribed by an act of Congress is to be 
overridden by the courts. It is within the législative power to say 
that a deed to A. shall convey to him only a life estate, or that it 
shall be équivalent to a deed to him, his heirs, and assigns and con- 
vey a fee-simple estate without words of inheritance; and so it is 
within the power of Congress to enact that in a bond in usual form 
given to the United States by a contractor for carrying the mail the 
sum mentioned as the penalty of the bond shall be recoverable upon a 
breach of the bond as liquidated damages, that is to say, as a fîxed, 
agreed sum to be paid without regard to the actual damage, for that 
is the meaning of "liquidated damages." 

It is strongly argued on behalf of the défendant that the use of the 
words "liquidated damages" is not in ordinary cases conclusive but 
that the courts will, notwithstanding the use of thèse words, construe 
the obligation otherwise if satisfîed from the whole transaction that 
the intention of the parties was to secure compensation in a case where 
compensation could be reasonably ascertained. In such cases the 
courts hâve refused to give force to the language used because they 
held that the language used was not applicable to the transaction; 
not because there was any doubt as to its meaning, but because the 
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courts held that a contrary intention was derivable from other élé- 
ments of the transaction to which the agreement related. And as- the 
courts are always reluctant to enforce a forfeiture they hâve lield tliat, 
notwithstanding tire use of the words "liquidated damages," the par- 
ties to the agreement did not mean what they said when other parts 
of their agreement were not consistent with that meaning. But this 
rule of construction can hâve, in my opinion, no application to an act 
of Congress. It is obvious that Congress has the power to enact that 
for a breach of a contract with the United States the party in deîault 
shall forfeit and pay a fixed sum as liquidated damages, and when it 
has so enacted it is not open to say that the transaction is not one in 
which liquidated damages were within the intention of the parties. It 
being within the power of the législative body to enact what the rule 
of law shall be with respect to bonds to the United States, when it has 
prescribed the rule its will is not to be dcfeated by considérations appli- 
cable to agreements improvidently made between individuals, for that 
would be in contravention of législative will. Clark v. Barnard, 108 
U. S. 436-457, 458, 2 Sup. Ct. 878, 27 L. Ed. 780; U. S. v. Diecker- 
hoff, 203 U. S. 302-313, 26 Sup. Ct. 604, 50 L. Ed. lOil. 

Evidence was introduced by the défendant, subject to exception, 
to shovi' that ever since the enactment of the law of June 23, 1874, up 
to the date of the bond now in suit, now more than a quarter of a cen- 
tury, it had been the invariable practice of the officiais of the Post 
Office Department in dealing with the .sureties on such bonds to accept 
in settlement of the surety's liability the actual damage as full compen- 
sation. This was no doubt a wise and just dealing with sureties, and 
it may hâve had the efifect of leading the surety on this bond to expect 
that it would be so dealt with ; but the course of dealing by officiais 
of the government, however fair and reasonable, cannot work a change 
in the clear meaning of an act of Congress. Even a settlement made 
by officers of the government under a misapprehension of the law is 
not binding, as the government is not bound bv the mistakes of its 
officers, whether of law or fact. McElrath v. U. S., 103 U. S. 426-141. 
26 L. Ed. 189 ; U. S. v. Burchard, 125 U. S. 176-180, 8 Sup. Ct. 832, 
31 L. Ed. 662 ; Wisconsin Central R. R. v. U. S., 164 U. S. 190-207, 
17 Sup. Ct. 45, 41 U. Ed. 399. 

Verdict and judgment will be entered in favor of the United States 
for the amount of the bond. 



PHILADELPHIA TRANST>ort * TION & LTGTTtERAGK CO. T. PENN- 
SYLVANIA R, CG. et al. 

(District Court, E. D. Pennsylvania. Pebruary 21, 1907.) 

No. 52. 

OOIXISION— TOW AND VeSSEI, AT WlIARF— FaULT OF TUG. 

The injury of a lighter, which was the outside vessel in the front tier of 
a tow, by collision with a schooner lying at wharf, held, on the eviOenoe, 
due to the fault of the tug in keeping too close to the wharf and not to 
a collision between the boat on the other side of the tow and a meeting 
tow. 
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In Admiralty. Suit for collision. 

Edward F. Pugh, for libelant. 

Sharswood Brinton, for Pennsylvania R. Co. 

James F. Campbell, for Philadelphia & R. Ry. Co. 

HOLLAND, District Judge. At 10 o'clock p. m., April 17, 1902, 
Lighter No. 15, belonging to libelant, was taken in tow at Liberty 
Light, in New York, by the tug Overbrook, belonging to the Penn- 
sylvania Railroad Company, for a voyage to Philadelphia. She was 
of scow build, with square bow and stern, and was laden, on deck 
and under deck, with cast-iron sugar fillers. The tow was made up 
with Lighter No. 15, the outside boat on the starboard side of the first 
tier of four. There were about 47 boats in the tow, which was about 
700 feet long; some of them loaded, but most of them light. In order 
that this tow or flotilla could be managed, it was necessary to hâve the 
assistance of other smaller tugs to steer it, and the Overbrook upon 
this occasion was assisted in this particular by the small tug Willie. 
There were two hawsers thrown out, one from the boat on the port 
side, and the other from Lighter No. 15 on the starboard side, of 
the front tier, to the tug Overbrook, which had the flotilla in tow. 
They were proceeding south against the tide, had passed through Kill 
Von Kull, and entered the northern part of Staten Island Sound op- 
posite Elizabethport. Along the water's edge at Elizabethport there 
are bulkheads, at which the schooner James D. Dewell was lying on 
this night discharging lumber. Her bow was pointing northward, in 
close to the bulkhead, and her stern some distance out in the stream. 
At this point Staten Island Sound is about 600 feet wide, and it was 
the duty of the Overbrook, in charge of the flotilla, to keep as near 
the Jersey shore as the surroundings would permit. In passing Eliza- 
bethport, Lighter No. 15 came in contact with the schooner Dewell, 
near the lighter's bow, and scraped along to its stern. The lighter 
suffered some damage, and one of the sugar fillers was practically 
destroyed. At the time the Overbrook, with her tow, arrived opposite 
the schooner Dewell, the tug Ashbourne, in charge of a flotilla of boats 
loaded with coal, which had left Port Reading, N. J., bound for New 
York Harbor, four abreast, was towing north with the tide, which was 
running very rapidly. As the latter passed Elizabethport it colHded 
with the tow of the Overbrook. 

There is no dispute in this case about the fact that Lighter No. 15 
was damaged, and that one of the sugar fillers was injured. It is 
contended, however, by the Pennsylvania Railroad Company that 
the damage to Lighter No- 15 was caused by the tow of the Ashbourne 
colliding with the Overbrook's flotilla, pushing it over against the 
schooner Dewell. On the other hand, the Philadelphia & Reading 
Railway Company claims that this is not the fact, but that the Over- 
brook's tow, in approaching Elizabethport, was kept so close to the 
Jersey shore that Lighter No. 15 on the starboard side of the front 
tier collided with the schooner Dewell, and the damage had already been 
donc when the Ashbourne's flotilla came in contact with it on the port 
side. If the Overbrook kept too close to the Jersey shore, and, as 
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a resuit, caused Lighter No. 15 to collide with the scliooner Dewell, 
and the damage was done before the tail end of the Ashbourne's flotilla 
had struck it, then, of course, the responsibility for the damage could 
not be laid upon the Reading Railway Company. The évidence clearly 
establishes that as the Overbrook approached Elizabethport the west 
line of the tow was more than 50 feet from the shore, but as it pro- 
ceeded it drifted in toward the point where the schooner Dewell lay, 
and when Lighter No. 15 had arrived at about that point its bow 
struck the schooner, which lay at an angle, with its stern out in the 
stream, a little aft the bow, and scraped along until the stern of the 
schooner and the stern of the lighter were in contact with each other. 

The claim on the part of the witnesses for the Pennsylyania Rail- 
road Company that when Lighter No. 15 arrived opposite the schoon- 
er there was a space of 15 feet between them, and the Overbrook's 
tow was at a standstill, and that the tail end of the north-bound tow 
struck a glancing blow on the port side of the Overbrook's tow and 
drove it over the 15 feet, crushing Lighter No. 15 into the schooner, 
is rather an improbable story, as the Overbrook was pulling on the 
tow, sufficiently at least to hold it against the current in the stream, 
and it is not likely that a glancing blow, such as described by the 
witnesses, could hâve driven the whole of that aggregation of barges 
over against the schooner Dewell, a distance of 15 feet. The évi- 
dence of the mate on the Dewell and of the captain of Lighter No. 
15 establish clearly that the Overbrook's bow was in too close to the 
Jersey shore, because it is clear that the bow of Lighter No. 15 first 
struck the schooner a little aft the bow and scraped along to the stern, 
and the impact received from the Ashbourne's tow did not at ail in- 
■crease the amount of damage already done to the lighter. It may be 
true that the north-bound tow had no right to be so far over to the 
Jersey side of the channel, but, as it did not resuit in any in jury to 
the claimants hère, they cannot be held liable for the damage caused 
to the lighter by the tug of the Pennsylvania Railroad Company. 

Concluding, as we do, that the damage was caused by the négligence 
of the Pennsylvania Railroad Company's tug in keeping too close to 
the Jersey shore, and that the impact received from the tail end of 
the Ashbourne's tow had nothing to do with the cause or extent of 
the damage, a decree will be entered in favor of the libelant, and 
against the Pennsylvania Railroad Company, respondent; and it is 
so ordered. 



MURRAY V. STATE JAFE INS. CO. 

(Circuit Court, W. D. Pennsylvania. February 13, 1907.) 

No. 53. 

1. INSUBANCE— IjIFE INSURA.NCE— NATL-RE OF CoNTBACT. 

On payment of tlie initial premium on a life Insurance policy a eontract 
is created l'or insurance for the whole of the life of the insured, and the 
insurer's right to terminate such eontract for nonpayment of premiums 
is one of forfeiture. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 891.] 
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2. 'Same— FoarpiTtJKE— EsToppEL. 

An insurance compaïay may by its course of condnct estop itself from 
settihg up an otherwise good ground for forfeiture of a policy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 941, 
1026-108.J.] 

3. SaME— FoliFEITUBE FOB NONPAYMENT DP PKEMIUM— PATMENT TO AGEST. 

A soliciting agent for a life insurance company sold his mother a policy 
on tlie Hfe of lier husband and collected tlie first preniium, wbicli lie re- 
mitted to the company. Although having no autbority from tlie com- 
pany to do so, he also collected and remitted the second premium. "iVlien 
the third premium became due he again requested and reeeived payment 
of the same, but did not remit the money to the company. Held, that 
In an action on the policy it was a question for the jury whetlier the 
beneflciary paid the money in good faith to him as agent of the Com- 
pany, or as her agent to remit the same to the company, and that, upon 
their flîiding on the évidence that the payment was made to him as 
agent of the company and that the company's prior conduct was sueh as 
to induee her to believe that he was an agent to collect premiums, it was 
estopped from claiming a forfeiture of the policy because of the nonre- 
eeipt of such premium. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
948, 937, 1057, 1062.] 

At Law. On motion for new trial and for judgment non obstante 
veredicto. 

Watterson & Reid, for plaintifï. 

Way, Walker & Morris, for défendant. 

BUFFINGTON, Circuit Judge. On reflection we find no error in 
the instructions given in the cliarge that on payment of the initial 
premium on a life insurance policy, there is a contract for insurance 
for the Vk'hole of the beneficiary's life, and the insurance company's 
right to terminate such contract for nonpayment of premiums is a 
forfeiture. The authorities in support thereof are set forth at length 
in Taylor v. Provident Company (C. C.) 134 Fed. 933. 

We are further of opinion the jury was correctly instructed that 
an insurance company may by its course of conduct estop itself from 
setting up an otherwise good ground for forfeiture. In Insurance 
Company v. Eggleston, 96 U. S. 577, 34 L,. Ed. 841, Justice Bradley 
said: 

"We hâve recently, in the case of Insurance Company v. Norton, 96 U. S. 
234, 24 L. Ed. 689, shown that forfaitures are not favored in the law, and that 
courts are always prompt to seize hold of any circumstances that iudieate 
an élection to waive a forfeiture, or an agreenient to do so on which the party 
has relied and acted. Any agreement, déclaration, or course of action on 
the part of an insurance company which leads a party insured honestly to 
believe that by conforiuing thereto a forfeiture of his policy will not he in- 
curred, followed hy due conformity on his part, will and ought to estop the 
company from insisting upon the forfeiture, though it might be claimed un- 
der the express letter of the contract. The company is thereby estopped 
from enforcing a forfeiture. The représentations, déclarations, or acts of 
an agent, contrary to the terms of the policy, of course would not be suffl- 
cient, unless sanctioned by the company itself. Insurance Company v. Mow- 
rj'. 96 TJ..S. 544, 24 L. Ed. 674. But where the latter has, by its course of 
action, ratified such déclarations, représentations, or acts, the case is very 
différent." 

Now the facts in this case were: John E. Murray was a soliciting 
agent of the défendant company, and at its request was licensed by the 
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State of Pennsylvania. He solicitée! ffom liis mother, Mary E. Mur- 
ray, insurance on the life of her husband, took the application for the 
policy in suit, received from her the initial premium for six months, 
and accounted for it to the company. Although he had no autnority 
to collect the premium for ,the next six months, he collected it also 
from her, and paid or accounted for it to the company. The third 
premium, subject to 30 days' grâce, fell due on October 29, 1904. 
About the micldle of November, Murray again requested and received 
payment of the premium from Mrs. Murray, the beneficiary In the 
policy. Murray did not pay the money to the company. Upon those 
facts we charged as follows : 

"Now the flrst question for you to détermine under the évidence is, did 
she actiially pay him tlie $39.90? Did she pay this money in good faith, be- 
lieviug it was a payment to him as agent of the company? In considering 
that question you will détermine whetlier the payment was made by her to 
him as the agent of the company, or whether the money was intrusted by her 
to him as her son and her agent to transmit and forward it to the company. 
This is the flrst question for you to détermine: Whether Mrs. Murray paid 
tliis money to her son as agent of the défendant company, or whether she 
gave the money to him as her agent, to pay it to the company through the 
proper channels? If she paid the money to him as her agent and he failed 
to pay it over to the company, that would be the end of the case. If she paid 
it to him as agent of the company, you then pass on to the further question : 
Wliether the course of deaiing between Mrs. Murray and this company in the 
payment of the other premiums was sueh tliat tlie company misled or in- 
duced her to believe that he was an agent of the company to reçoive the 
liremiums, and tliereliy misled her into believing that a payment to him was 
a payment to an agent of the company on the company's behalf." 

We do not see how we could hâve done otherwise. Mrs. Murray 
followed the same practice she had before. The company had ac- 
cepted her money for the second premium ; it impliedly approved the 
course of its agent, and thereby led her to pay him again. The ver- 
dict of the jury détermines she paid in good faith, that the payment 
to young Murray was to the company's agent, and that its prior con- 
duct was such as to induce her to believe Murray was an agent to 
receive premiums. The language of the Suprême Court of Pennsyl- 
vania in Swan v. Watertown Company, 96 Pa. 43, is in principle ap- 
plicable to the case before us. It was there said : 

"Smullen (the subagent) solicited and niade eut the application, received 
the premium, forwarded the same to Brown (the gênerai agent), and the 
policy was sent to the applicant. It is a natural iuference tliat he was the 
company's agent. * * * After the application was signed by Warreu and 
taken by the agent, it was changed by inserting the sewing machine and the 
answers to three interrogatories respecting title, incumbrance, and value 
of the land. This was done by the agent witliout the Knowledge of eithev 
party to tlie contract. But if tlie fraudulent act was within the apparent 
limits of the agent's employment, although not within the actual authority 
conferred upon him, the prinr'ipal will be liable. The coniiiany invited the 
public to deal with its agent in relation to a brtmeh of its bushiess, and so 
long as he is within the aiiparent scope of the employment intrusted to him 
the law will hold the principal liable for his acts and charge it with bis 
knowledge, whether the fraud is upon itself or third persons, to the extent 
the tort affects third persons. This is but a practienl application of the well- 
recognized rule that, where one of two iiarties must sufCer loss by reason of 
the fraud of an unfaithful agent, it must be the company and not tlie inno- 
cent assured. Massachusetts Life Insurance Company, v. Eshelman, 30 Ohîo 
St. G47." 
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Convinced of our duty to submit thèse facts to the jury, believing 
their verdict was warranted by the évidence and satisfied the resuit 
of this trial is just, we refuse the motion of the défendant for a new 
trial and for judgment non obstante veredicto, and direct the clerk 
to enter judgment in favor of the plaintifï. 



In re E. S. WHBELBR & CO. 

(District Court, D. Oonnecticut. March 21, 1907.) 

No. 1,145. 

Bankeuptct— BjXamination of Witness Respectino Acts ce Phopeett of 
Bankeupt—Pkoduction of Documents. 

On the examination of the président of a bank, under Banlir. Act July 
1, 1898, c. 541, § 21a, 30 Stat. 552 [U. S. Oomp. St. 1901, p. 3431], with 
respect to the "aets, conduct or property" of a bankrupt corporation, in 
aid of a suit brouglit by the trustée against such bank, the witness can- 
not be compelled to produce a private mémorandum book of his own, which 
contains nothing respecting transactions with the bankrupt except what 
bas been transcribed from the books of the bank, and would be useful 
to the trustée only as an index or guide to facilitate the tracing of the 
transactions through such books. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 
406.] 

In Bankruptcy. In re order of commitment for contempt. On 
certificate from référée. 

Seymour C. Loomis, for trustée. 
John K. Beach, for respondents. 

PLATT, District Judge. It appears that a hearing was in progress 
before the référée, m which, under section 21a of the Bankruptcy Act 
(Act July 1,1898, c. 541, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3431]), 
Mr. Leete, président of the Mechanics' National Bank of New Haven, 
was being examined as to the doings of his bank so far as they affected 
the "acts, conduct or property" of the bankrupt. The examination was 
conducted by the trustée of the estate to obtain, if possible, knowledge 
of facts which might guide him in the conduct of a suit in the state 
court, brought by him against said bank, in which it was alleged that 
on October 1, 1903, and long prior thereto, the présent bankrupt was 
insolvent; that, from 1895 to 1903, said défendant bank had received 
from said the E. S. Wheeler & Co. (the présent bankrupt) "at varions 
times, sums aggregating $2,824.90, as a payment upon an indebtedness 
due from said Wheeler to said défendant"; that thèse payments "were 
made while the said E. S. Wheeler & Co. was insolvent, and in fraud 
of the rights of its creditors." 

The complaint from which the foregoing quotations are taken was 
amended by filing a substituted complaint, which sounds in equity and 
is quite elaborate, but in the last analysis comes back to the same 
points, charging the défendant with taking certain sums in excess 
of 6 per cent, in an unusual way, when the défendant knew, or ought 
to hâve known, that said corporation was insolvent, and applying such 
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excess to the payment of an old personal indebtedness o£ Wheeler's to 
the défendant. The- examination had disclosed facts which tended 
to prove that, during the time mentioned in the state court suit, the 
bank had discounted certain paper for the E. S. Wheeler & Co., upon 
which the corporation had paid, in addition to the regular 6 per cent, 
discount, a further sum of sometimes 1 and sometimes 3 per cent, dis- 
count, upon certain accounts receivable assigned as collatéral, which 
extra amount was taken by the bank from the E. S. Wheeler & Co. and 
credited upon the old personal indebtedness of Mr. Wheeler. The 
amount of such crédits was entered upon a certain demand note given 
by said Wheeler to the bank, and showed thereon as $2,896.07. Then 
this took place : 

"By Mr. Loomis : Q. From what source did you obtain the aggregate 
amount of thèse payments? Ans. E'rom some mémorandums that I had. Q. 
Hâve you those with you? Ans. No, sir. Mr. Loomis: I would lilie those 
mémorandums.' ' 

At a later hearing it appeared that the memoranda were in a book 
which the witness had placed in the hands of his counsel, Mr. Stoddard. 
The référée ordered the production of the book. The witness, of 
course, was subject to the views of his counsel, and Mr. Stoddard, al- 
though expressing due respect for the référée, preferred to take the 
ruling of the court on the matter, and se the matter is before me on the 
referee's certificate, suggesting that said Stoddard and Leete be com- 
mitted for contempt in refusing to obey the referee's order. 

The detennining fact seems to be to know exactly what that mémo- 
randum book is, and how and why it was made. If it is a book of 
original entry belonging to the bank, and contains the only original 
évidence as to the varions amounts which were deducted from accounts 
receivable assigned by E. S. Wheeler & Co. to the bank as collatéral 
security upon its notes, then it is clearly a book which will furnish very 
important évidence bearing upon the "acts, conduct or property" of 
the bankrupt. 

At the hearing before me, counsel for the trustée insisted that it is 
such a book, and that the référée so certifies, and that I am bound to 
accept the findings of fact made by the référée. The relation between 
the court and its référées is, I think, pretty well known throughout the 
district. It was my good furtune to find faithful, able, and conscien- 
tious men occupying the positions in the various counties when I came 
upon the bench. Their efforts hâve relieved me from many a weary 
hour. I hâve complimented them privately, and it is a pleasure once 
more to indorse them publicly. Mr. Newton présides over a very busy 
and important county, and is entitled to an exceptionally cordial in- 
dorsement, and the same is hère placed in enduring form. 

Now, let us hark back and discover, if we can, just what the facts 
are about that mémorandum book. The référée certifies that : 

"It appears, from the testlmony of Mr. I^eete, the mémorandum booli was 
in fact made by the président and cashier of the banlc in the course of the 
bank's business, and that the entries were made from time to time, as the 
payments were made." 

That is far short of saying that it is a book of original entry, and 
still farther short of saying that it is the only book of original entry ; 
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and,'too, it is confîned to what Mr. Leete had said, and omits entirely 
any référence to other testimony. Mr. Stoddard had the book, and 
knew what it was. He testified about it, and what he said cornes to me 
in the certificate : 

"Q. Mr. Stoddard, you hâve the mémorandum book which Mr. Leete re- 
fers to? 

"Ans. I hâve a mémorandum book which shows the statement of aecount 
that is also shown on the books that you hâve examined and that hâve 
been examined by you- — a compilation and Personal aecount book of Mr. 
Leete's, where he has gotten the amoufits together, instead of being separated 
and scattered through the books of the bank. It is a Personal mémorandum of 
Mr. Leete's. It does not belong to the bank. It was made by Mr. Leete per- 
sonally, and was his Personal property. And it was a mémorandum, a mère 
mathematical eomputation, calculation. And it was one that, in niy judg- 
ment, you are not entitled to hâve. You can get the same information from 
the books that you hâve, exeept that it will involve some work. I hâve got 
that book personally, and, until the court orders me to produce it, I am not 
going to produce it." 

The book is, then, nothing more nor less than a convenient thing 
for the trustée to hâve in hand, if he desires to follow up each spécifie 
item of the crédits made on Mr. Wheeler's personal indebtedness. But 
why should he follow them up ? The détails must appear on the books 
of the bankrupt, because in the suit brought in the state court the amount 
demanded is substantially the same as that disclosed by Mr. Leete on 
this examination. It is not possible to see what good purpose can be 
subserved by the production of this book. In a certain way it has to do 
with the acts, conduct, and property of the bankrupt, but certainly to 
no greater extent than has been stated, viz., to furnish a quick guide 
to certain facts which, so far as they are important, are already pretty 
well understood by the trustée. For such a paltry purpose it cannot 
be possible that such serions contention would hâve arisen. The trus- 
tée must expect more than is on the surface. If he hopes to fînd straws 
which may serve to show that Mr. Leete, as an oiîficer of the bank, 
knew that the corporation was insolvent when the deal was on, it is 
my opinion that section 31a cannot be so construed as to furnish the 
basis for a right to do so. The party under examination may be 
without counsel, and the probing could go to an extent which would 
make the hearing look very much like the early inquisitions. In pur- 
suit of the bankrupt's property, a large latitude should undoubtedly be 
permitted, but the case in hand goes much too far. What the bank 
knew about the bankrupt's financial condition is beyond the scope of an 
inquiry concerning the "acts, conduct or property" of the bankrupt. If 
we were authorized to examine the acts and conduct of the bank, it 
would be another story. 

It must be évident, from what has been said, that the court does not 
think itself justified in taking any action looking toward the commit- 
ment of Messrs. Leete and Stoddard on the certificate, and that an at- 
terapt has been made to indicate, in a gênerai way, what the future 
conduct of the parties in this matter ought to be. 
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UNITED STATES T. MEXICAN INTERNATIONAL R. CO. 

(Circuit Court of Appeals, Fifth Circuit January 29, 1907.) 

No. 1,482. 

1. CusTOMS Dtjties— Reliquidation. 

Under Act June 22, 1874, c. 391, § 21, 18 Stat 190 [U. S. Comp. St. 1901, 
p. 1986], wlaich provides tliat ttie liquidation and payment of duties atter 
the expiration of one year from the tiine of entry shall be final and con- 
clusive on ail parties, in the absence of fraud or protest by the owner, 
a colleetor may reliquidate an entry and assess increased duties at any 
time before the expiration of a year, although the duties ârst assessed 
hâve been paid and the goods withdravcn for consumption. 

2. SAME— CONCLUSIVENESS— Failure to Peotest. 

A reliquidation of duties by a colleetor, like an original liquidation, is 
conclusive on the owner or importer under Customs Administrative Act 
June 10, 1890, c. 407, § 14, 26 Stat. 1S7 [U. S. Comp. St. 1901, p. 1933], 
unless notice of objection is given within 10 days. 

3. SAME— LIABILITT FOR DUTIES— CONSIGNEE. 

Where a railroad company whose Une extended across the boundary 
between Mexico and the United States, pursuant to authority of its di- 
rectors, appointed two agents to receive and enter at a customs port of 
the United States ail goods Imported by or consigned to the couipany, 
and one of such agents made the déclaration on a consular invoiee of 
goods as agent of the railroad company, and the other as consignée made 
the entry, paid the duty with money of the company, and received the 
goods, the company may be held as importer or consignée for an additlonal 
duty assessed on a reliquidation, and it was error to direct a verdict for 
the company. 

In Error to the District Court of the United States for the Western 
District of Texas. 

This action was brought by the United States against the Mexican Interna 
tlonal Railroad Company, a corporation organized under the laws of Connect- 
Icut and operating a railroad in the republic of Mexico and In the state of 
Texas, to recover $3,876.60 alleged to be due for duties on the Importation of 
merchandise. 

The pétition shows that when the goods were flrst Imported they were so 
classlfied and valued that the duties amounted to only .$51.20, which was paid 
by F. A. Bonnet with funds of the railroad company ; that within 12 months 
there was a reliquidation, and the increased duties were assessed for whlch 
the suit was brought. 

The answer of the défendant presented the 'défense (1) that the classifica- 
tion flrst made was correct, and that the duties as then assessed had been 
paid, and that the colleetor had no right, after such payment and the release 
of the goods, to make a reliquidation; and (2) that the raiirnnd company 
was not the owner of the goods, and was not liable for the duties for which 
suit was brought. 

The case was tried before a jury, and, after évidence had been otfered by 
both parties, the court instructed the jury to return a verdict for the défend- 
ant company, and the United States sued ont this writ of error, asâlgnlng that 
the trial court erred in direeting the verdict. 

A condensed statement of the facts as they appeared when the évidence was 
closed Is necessary : 

On ,Tune 10, 1901, the Mexican International Railroad Company duly con- 
stituted and appointed, by written power of attomey, Fritz A. Bonnet and 
J. N. Shafter its agents and attorneys, for it, and in its name, place, and stead, 
to receive and enter at the custom house at the port of Eagle Pass, In the 
collection district of Saluria, in the Western district of Texas, any and ail 
goods, wares, and merchandise thereafter imported by, or which mlprht there- 
after arrive consigned to, the Mexican International Railroad Company. Bon- 
151 F.— 35 
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net and Shafter were further authorized by the power of attorney to sign the 
name of tlié Mexican International Railroad Company, to seal and deliver any 
bonds required for securing the payment of duties and other charges on any 
and ail such goods, wares, and marchandise, and generally to transact at the 
custom house at the port of Eagle Pass any and ail customs business in which 
the Mexican International Railroad Company might be coucerned or inter- 
ested. 

On July 21, 1903, there was received at Gomez Palacios, Mexico, by the 
Mexican International Railroad Company, through its agent, George F. Jaclc- 
son, for and to be dellvered to F. A. Bonnet at Eagle Pass, Tex., a certain ship- 
ment, consisting, among other articles, of 19,036 pounds described in the bill 
of lading therefor as "waste." 

On July 25, 1903, F. A. Bonnet signed a consular invoice for, auiong otlier 
things, the said 10,036 pomids of waste, wherèin it was stated that the same 
was shipped by the Jlexican International Railroad Company to the port of 
Eagle Pass, Tex., in railroad cars, and to be there entered at the custom 
house consigned to J. N. Shafter, which invoice described the 19,636 pounds of 
waste as "ail waste," and as dutiable at 10 per cent, ad valorem, under para- 
graph 463 of the tarifî act of 1897 (Act July 24, 1807, e. 11, § 1, Schedule N, 30 
Stat 151 ru. S. Comp. St. 1901, p. 1679]). 

ïhereafter j. N. Shafter appeared before L. A. Martin, consul of the United 
States at Ciudad Porflrio Diaz, Mexico, and produeed the invoice last before 
mentioned, signed by Bonnet before the said consul, and declared in writing 
in the présence of the consul that entry of the said merchandise was to be 
made at the port of Eagle Pass, ïex., in the United States of America ; the 
consul further making the customary certificate as to the identification of 
Shafter and as to the actual marl^et value and wholesale price of the goods 
described in said invoice in the principal marlcets of the country at the time 
of exportation. 

At the same time and date, J. N. Shafter made the usual déclaration on the 
invoice as follows : 

"I, J. N. Shafter, customs agent of the Mexican International Railroad Com- 
pany, do solemnly and truly déclare that I am the agent of the merchandise in 
the within invoice mentioned and described: that tlie said invoice is in ail re- 
spects correct and true, and was made at Ciudad Porflrio Diaz, whence said 
merchandise is to be exportcd to the United States : that said invoice contains 
a true and full statement of the time when, the place where, and the person 
from whom the same was purehased, and the actual cost thereof, and ail 
charges thereon; that no discounts, bounties, or drawbaolis are contained in 
said invoice, but such as has been actually allowed thereon ; that no différ- 
ent invoice of tlie merchandise mentioned in said invoice lias been or will 
be furnislied to any one; and that the currency in which said invoice is made 
ont is that which was actually paid for said merchandise. And I further dé- 
clare that it is Intended to make entry of said merchandise at the port of 
Eagle Pass, Texas, in the United States of America. 

"J. N. Shafter. 

"Ciudad Porflrio Diaz, Mexico, July 25, 1903." 

Said consular invoice was indorsed on the back as follows : 

"]02 Duplicate. (Purehased.) No. 215. Invoice of Waste & Cotton. To be 

entered at Eagle Pass, Texas. Name of shipper: Mexican International 

Railroad Company. 

"Total amount of invoice, $1,404.28. Fee No. ." 

On July 25, 1903, F. A. Bonnet made entry at the United States custom 
house at Eagle Pass, Tex., among other articles, of the said 19,636 poimds of 
waste, classifying the same as "ail waste," dutiable at 10 per cent, ad valo- 
rem, the amount of duties thereon, as stated in said entry, being $51.20. 

Thereafter, on the same day and as part of said entry and under oath, 
the said F. A. Bonnet made the usual déclaration required by law for en- 
tries at the custom house, wherein he declared in substance that lie was the 
consignée of the merchandise, to wit, the 19,636 pounds of waste described in 
the said entry and invoice, etc. He further declared that to the best of hls 
knowledge and belief J. R, C. Boyer, of Philadelphia, Pa., was the owner of 



UNITED STATES V. MEXICAN INTERNATIONAL K. CO. 347 

the said merchandise, and that the invoice exhibited the market value at the 
time of exportation to the United States in tbe principal markets of tlie coun- 
try from whence imported, etc. 

On July 30, 1903, the said entry of the said 19,636 pounds of waste was, by 
the eollector of customs at the port of Eagle Pass, liquidated as entered ; that 
is to say, as of the dutiable value of $512, with a rate of duty of 10 per cent. 
ad valorem, and an amount of duty due the United States of .$51.20, which 
amount of duty on said liquidation as entered, namely, $51.20, was paid by 
the said P. A. Bonnet to the eollector of customs at the port of lOasle Pass. 

On March 5, 1004, the eollector of customs at the port of Eagle Pass rellq- 
uidated the said entry of the said 19,636 pounds of waste, classifyinjr the same 
as "wool waste," under paragraph 362 of the tarifC act of 1897, and assessed 
the duties on the said shipment at the spécifie duty of 20 cents per pound, mak- 
ing the duties due the United States $3,927.80, less that estimated. and liq- 
uidated formerly of $51.20, leaving an increase in duties of .$3,S7G.60, and 
called upon Mr. Shafter, the customs agent of the Mexlcau International Rail- 
road Comi)any, for payment of this increase. 

Other évidence was ofCered relating to the manner of the importation in 
question, and as to the usual course of business as transacted between the 
railroad company's customs agents and the collecter of customs, which will 
be referred to in the opinion. 

Henry Terrell and Charles A. Boynton. U. S. Attys. 
Thos.' W. Dodd, R. H. Ward, and S. G. Newton^ for défendant in 
error. 

Before FARDEE, McCORMICK, and SHELBY, Circtiit Judges. 

SHELBY, Circuit Judge, after making tlie foregoing statement, 
delivered the opinion of the court. 

1. The original entry of the merchandise was made July 25, 1903, 
and the duties, amounting to $.01.20, were paid by the Mexican Inter- 
national Railroad Company, acting by its customs agent, F. A. Bonnet. 
On March 5, 1904, within less than one year of the original entry, 
the collecter reliquidated the entry and assessed the increased duties 
to the amount of $3,876.00. Section 21 of the act of June 22, 1874 
(18 Stat. 190, c. 391 [U. S. Comp. St. 1901, p. 1986]), provides: 

"Whenever any goods. wares, and merchandise shall hâve been entered an(J 
passed free of duty and whenever duties upon any imported goods, wares, 
iind merchandise shall hâve been liquidated and paid, and sueh goods, wares, 
and merchandise shall bave been delivered to the owner, importer, agent or 
consignée, such entry and passage free of duty and such settlement of duties 
shall, aftcr the expiration of one year from the time of entry, in the absence 
of fraud and in the absence of jirotest by tlie ownor, importer, agent, or con- 
signée, be final .and conelusive upon ail parties." 

We hâve put in italics the phrase bearing directly on the point 
under discussion. Before "the expiration of one year from the time 
of entry" the settlement of duties is not conelusive on the government. 
Before the expiration of the one year the eollector may reliquidate 
the assessment, although the duties first assessed hâve been paid and 
the goods withdrawn for consumption. Louisville Pillov^' Company v. 
U. S. (C. C. A.) 144 Fed. 386, 11 Treas. Dec. Ô09 ; Protests of Cassel, 
146 Fed. 146, 9 Treas. Dec. 422 ; Beard v. Porter, 124 U. S. 437, 8 
Sup. Ct. 556, 31 L. Ed. 492 ; Neresheimer v. U. S. (C. C.) 7 Treas. 
Dec. 3, 131 Fed. 877 ; Gandolfi v. U. S., 74 Fed. 549, 20 C. C. A. 652. 

2. Under section 14 of the "Act to simplify the laws in relation to 
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the collection of revenues" ( Act June 10, 1890, c. 407, 26 Stat. 137 [U. 
S. Comp. St. 1901, p. 1933] ), the décision of tlie collector as to the rate 
and amount of duties chargeable upon imported merchandise is final 
and conclusive against ail persons interested therein, unless the owner, 
importer, consignée, or agent of such merchandise, or the person pay- 
ing such fées, charges, and exactions other than duties, shall, within 10 
days after the ascertainment and liquidation of duties, give notice in 
writing to the collector setting forth his objections. Upon such notice 
being given, the collector shall transmit the invoice and ail papers 
connected therewith to the board of three gênerai appraisers, which 
board shall examine and décide the case thus submitted. Act June 10, 
1890, c. 407, 26 Stat. 131, 1 Supp. Rev. St. 751 [U. S. Comp. St. 
1901, p. 1933] . In the case at bar, no notice of dissatisfaction having 
been filed within the time prescribed, the reliquidation is final and con- 
clusive against ail parties interested therein. Louisville Pillow Com- 
pany V. U. S. (C. C. A.) 144 Fed. 386, 11 Treas. Dec. o09. 

3. The United States contended on the trial that the Mexican In- 
ternational Railroad Company, on the facts proved, was the consignée 
within the meaning of the customs laws. If that contention is sustain- 
ed, it would be liable for the duties assessed on reliquidation. There 
was in évidence a resolution of the board of directors of the railroad 
Company providing for the appointment within the several collection 
districts of the United States of agents and attorneys, who shall hâve 
authority to receive and enter at the custom houses any and ail goods 
hereafter imported by the company or which may hereafter arrive 
consigned to the company. There was in évidence, also, a power of 
attorney, executed by the railroad company, constituting J. N. Shafter 
and F. A. Bonnet their agents to receive and enter at the custom house 
at the port of Eagle Pass, Tex., ail goods imported by or consigned to 
the railroad company, and generally to transact customs business of 
the railroad company at that port. The consular invoice in évidence 
contains the following caption: 

"Invoice of Waste & Cotton Sliippcd by tlic Mexiean IntGrnational Railroad 
Company to tlie Port of Eagle Pass', Texas, in Raili-oad Cars, and to be There 
Entered at the Custom House, Consigned to J. N. Sliafter. 

"F. A. Bonnet." 

The indorsement on the invoice shows that it was presented to the 
consul by J. N. Shafter. The déclaration of the consular invoice 
is made by "J. N. Shafter, customs agent of the Mexican International 
Railroad Company." He déclares that he is the "agent of the mer- 
chandise in the within invoice," and that it is intended "to make entry 
of said merchandise at the port of Eagle Pass, Texas, in the United 
States of America." The invoice is indorsed, showing that the "ship- 
per" is the Mexican International Railroad Company. 

The original bill of lading for the goods, which was presented at 
the custom house, together with the consular invoice at the time the 
entry was made, is made out on an ofiicial blank of the Mexican Interna- 
tional Railroad Company, and shows, under the head of "Marks and 
Numbers," the following: "The consignée and destination: F. A. 
Bonnet, Eagle Pass." The original entry of the goods was made by 



UNITED STATES T. MEXICAN INTERNATIONAL R. CO. 549 

F. A. Bonnet, who made oath that he was the consignée of the mer- 
chandise offered for entry. The évidence tends to show that he was 
acting as the customs agent of the railroad company. The évidence 
of J. N. Shafter in the record shows that he was employed by the 
railroad company in 1903. He briefly describes the method of doing 
business by himself and the customs department in regard to ship- 
inents coming to the Mexican International Railroad Company. He 
testified that shipments usually corne consigned to him (Shafter), and 
that the collector in accepting duties requires the signature of the 
servant of the employer who pays the duty. The merchandise "is 
shipped across the river to a local person at Eagle Pass. In this 
case the local person is Bonnet, who is chief clerk in my office, and 
that is donc for the purpose of completing the records." The évidence 
shows that in this case the $51.20 of duties first assessed were paid 
by F. A. Bonnet, acting as the agent of the railroad company, with 
money furnished by the railroad company. The money so paid was 
charged on an expense bill, and presumably collected with the freight 
when the goods were withdrawn from the custom house, forwarded 
to Philadelphia, and there delivered to J. R. C. Boyer. 

There appears to be some conflict in the written évidence offered. 
The United States offered a bill of lading of the goods in question, 
in which, under the head of "Marks and Numbers," is the following: 
"Consignée and destination: F. A. Bonnet, Eagle Pass." The de- 
fendant ofïered a "duplicate" bill of lading of the same date and for 
the same goods, on the back of which is the following indorsement: 
"Consignée and destination: J. R. C. Boyer, Philadelphia, Pa., via 
New Orléans and Morgan Line, a/c J. N. Shafter, Eagle Pass." Both 
bills of lading were in the Spanish language, but only translations into 
English appear in the bill of exception. 

It is provided by the first section of the customs administrative act 
(Act June 10, 1890, c. 407, 26 Stat. 131 [U. S. Comp. St. 1901, p. 
1886]) that: 

"Ail merchandise imported into the United States shall for the purposes of 
thip act be deemed and held to be the propert.v of the pereon to whom the 
merchandise may be consigned. * * * " 26 Stat. 131, '2. U. S. Comp. St. 
1901, p. 2005. 

Construing this statute in Baldwin v. U. S., 113 Fed. 217, 218, 51 
C. C. A. 174, the court held that the government is not called on to 
hunt up any ultimate consignée when there is a pnmary consignée to 
whom the goods are sent, and who himself présents the invoice, makes 
the entry, receives the bill of lading, and gets the goods, thus being 
himself their importer. In the case at bar the évidence, to say the 
least, tends strongly to show that the Mexican International Railroad 
Company, through its authorized agent, was the consignée of the 
goods. F. A. Bonnet, acting, the évidence tends to show, as the agent 
of the railroad company, declared himself to be the consignée. It 
has been held that such déclaration estops one from denying that he 
is the consignée when sued for the duties. U. S. v. Vandiver (D. C.) 
133 Fed. 252, 9 Treas. Dec. 191. 
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It is held in U. S. v. Bishop, 125 Fed. 181, 60 C. C. A. 123, that 
the consignée of imported goods is deemed the owner for the purpose 
of the collection of the duties on the goods consigned. 

In the varions transactions relating to the importation of thèse 
goods, the évidence shows that Bonnet and Shafter were acting as 
the attorneys in fact of the railroad company. In some of their state- 
ments they described themselves as such agents, but in others they 
used only their individual names. But the évidence as to the course of 
business, as well as the évidence relating to the importation in ques- 
tion, shows that ail parties concerned knew that both Shafter and 
Bonnet were acting for the railroad company. They were probably 
relieved of personal liability, being the agents of a disclosed principal. 
Whitney v. Wyman, 101 U. S. 393, 25 L. Ed. 1050. ' 

The facts were sufficient, we think, to sustain a verdict that the rail- 
road company, acting through its agents, Shafter and Bonnet, was 
really the importer and consignée of the goods. It was error, there- 
fore, to direct a verdict in favor of the railroad company. 

The judgment of the District Court is reversed, and the cause re- 
manded, with instructions to grant a new trial. 



UNION R. CO. y. TAXE. 

(Circuit Court of Appeals, Third Circuit. February 12, 1907.) 

No. 52. 

Railboads— Injuby to Peeson in s witchyards— Négligent Opération dp 
Trains. 

Evidence liehl to sustain tlie verdict of a jury awarding damages 
against a railroad company for the deatli of a braliemaii employed by an- 
other company, resulting from a collision in switciiiug yards between the 
train on which the deceased was working and a long train of défendant 
company which was baelted into the yards, on the ground that such évi- 
dence warranted a finding that the défendant company was négligent in 
failing to prescribe proper rules and régulations for the movement of 
its trains, and in permitting a train of such length to be bacli;ed into 
the yards around a curve which obstructed the view of the engiueer 
, without Bufficient brakemen thereon to pass a signal to liim when thero 
was danger of a collision. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

George E. Show, for plaintiff in error. 
Louis K. Porter, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

GRAY, Circuit Judge. The suit in the court below was brought by 
the défendant in error against the plaintiff in error and the Pittsburgh 
& L,ake Erie Railroad Company, upon an alleged joint tort, to wit, 
that the death of the plaintiff's husband, David Tate, was directly and 
approximately caused by the gross négligence and carelessness of the 
défendant companies acting together. After a motion for a compul- 
sory nonsuit, the plaintiff was permitted to amend her statement of 
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claim, by striking ont ail référence to the Pittsburgh & Lake Erie 
Railroad Company, taking a voluntary nonsnit as to that company, 
and by alleging negHgence of the Union Railroad Company alone. 

The facts which seem to be admitted on both sides, are that the 
death of the décèdent occurred at the Port Perry yard of the Pitts- 
burgh & Lake Erie Railroad Company. This yard is used jointly by 
the Pittsburgh & Lake Erie Railroad Company and the Union Rail- 
road Company, the plaintiiï in error. It lies to the east of the north- 
bound track of the Pittsburgh & Lake Erie Railroad Company. The 
yard contains fiye separate tracks and a spur track, parallel to the 
main tracks of the latter railroad company, and ail of the yard tracks 
are connected at either end by a lead svvitch with the north-bound 
track of the same railroad. Thèse tracks are known as No. 1, No. 
3, No. 3, etc. 

The Union Railroad's main track runs from the Steel Works at 
Besserner, and connects with the north-bound track of the Pittsburgh 
& Lake Erie Railroad, about 1,000 feet north of the svvitch leading 
into the lo\ver end of the Port Perry yard, so that, in order that a 
train on the Union Railroad may reach the Port Perry yard, it is 
necessary for it to run south on the north-bound track of the Pitts- 
burgh & Lake Erie Railroad, a distance of about 1,000 feet. This 
access to the Port Perry yards by the Union Railroad trains is goyern- 
ed by a contractual arrangement between the two railroad companies 
and joint rules prescribed therefor. 

The décèdent was in the employ of the Pittsburgh & Lake Erie 
Railroad Company, as a rear brakeman on a freight trani. The crew 
to yyhich he belonged had brought a train, consisting of 23 cars and 
a caboose, on the south-boimd track of said company, from Rankin, 
and, for the purpose of picking up 19 cars that were lying on No. 
3 track of the Port Perry yard, they stopped at a point opposite that 
yard, detached the caboose, which was lying on the south-bound main 
track, and the remainder of the train was switched over to the north- 
bound track and backed into the yard at its upper end on No. 3 track, 
upon y^'hich the cars to be moved were lying. Some minutes before 
this, a Union Railroad train applied for admission to the yard, to 
reach which, as before stated, it had to run south on the north-bound 
track about 1,000 feet, and enter the yard at the lower end, the end 
opposite to that from which the Pittsburgh & Lake Erie train entered. 
The rules governing the use of the yard by the Union Railroad trains 
require the conductor of the crew to obtain permission to enter the 
same from a telegraph operator stationed at a tovver bouse at the 
junction of the Union Railroad with the Pittsburgh & Lake Erie Rail- 
road. Before the operator could give permission, he was rcquired to 
notif}^ by telegraph, another operator at a tower near the switch lead- 
ing from the north-bound main track into the lower end of the yard, 
This was done, and the latter operator put up the usual signal, indi- 
cating that the track was closed to ail north-bound trafïîc. He also 
opened the switch into the yard, as was bis duty, and the switch from 
the lead into the No. 2 track. He then telegraphed the junction opera- 
tor that the track was clear, and the latter told the conductor of the 
Union Railroad to proceed. It seenis to be in dispute how long an 
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interval elapsed, after this permission to proceed was gîven to tlie 
Union Railroad train, before the conductor of that train caused it to 
be backed in on the Pittsburgh & Laite Erie nortli-bound track, but 
tliere is évidence tending to sliow that ï* was five or more minutes 
after the Pittsburgh & Lake Erie train came into the yard, before the 
LTnion Railroad train was backed in from the north-bound track onto 
track No. 2 

The Union Railroad train consisted of 76 empty cars, in front of 
the locomotive pushing the same. The train was pushed at a speed 
of 2J4 or 3 miles an hour. A brakeman, who was acting as conductor 
of the train, was riding on the front car (that is, the one farthest 
from the engine), and three brakemen were stationed at intervais 
between him and the locomotive. The train was backed down, around 
the sharp curve of the Union Railroad, onto the north-bound track 
of the Pittsburgh & Lake Erie Railroad. Some five minutes or more 
before the Union Railroad train commenced to move, tlie Pittsburgh 
& Lake Erie train had corne into Ihe yard from the uppcr end, on 
No 3 track, and was backed down this track against the 19 cars that 
were lying there. Two attempts were made to effect a coupling, the 
result of which was to push the last car of the 19 so far ont on the 
lead track, as to obstruct the entrance of the Union Railroad train on 
No. 2 track. 

When the Union Railroad train was within 8 or 10 car leneths of 
No. 2 track, the conductor of the Union Railroad train first noticed the 
obstructing Pittsburgh & Lake Erie cars He testifics that he then 
signaled the brakeman back of him, who in turn signaled the next 
brakeman, but the engineer testifies that he got no signal to stop, and 
that the sharp curve and an embankment on the inside of the curve 
prevented his seeing the far end of the train. The towerman, who had 
signaled the conductor to stop, realizing that the Union Railroad train, 
in running onto track No. 2, would "side-swipe" the Pittsburgh & 
Lake Erie car that had been pushed out on the lead, ran over to the 
switch on No. 2 track, about 100 feet distant, and turned the switch, 
so that the cars would strike square and do less damage. The cars 
did strike, and the décèdent was found lying on No. 3 track under 
the third car from the engine, a point 38 or 39 car lengths from the 
point of collision. The collision was not violent, according to the 
Union Railroad engineer, who testified that, when he fclt the train 
stop, he supposed it was due to the ordinary contact when a coupling 
is made. The collision, however, according to the testimony of the 
engineer of the Pittsburgh & Lake Erie train, was of sufficient force 
to move his train a distance of 2 or 2^/2 car lengths, a distance of about 
75 feet. 

The trial resulted in a verdict and judgment in favor of the plain- 
tifï. A writ of error sued out by the défendant company brings be- 
fore us but two spécifications of error, which in efïect raise but one 
question, viz., whether there was any évidence by which the verdict 
for the complainant could be sustained. In the submission of the 
case to the jury, that question was reserved, and upon a rule for 
judgment non obstante veredicto, the court discharged the rule and 
entered judgment on the verdict. This has imposed upon the court 
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the duty of carefully examining the testimony, the whole of which 
has been sent up in the record. As we hâve often had occasion to 
say, the question in such cases is, not what our opinion would hâve 
been if we had been jurors, but whether the plaintiff has given sufïï- 
cient évidence to support or justify a verdict in his favor; "not 
whether, on ail the évidence, the preponderating weight is in his favor, 
— ^that is the business of the jury — but, conceding to ail the évidence 
ofifered the greatest probative force which, according to the law of 
évidence, it is entitled to, is it sufficient to justify a verdict?" 

The amended statement of claim charges that decedent'sdeath was 
directly and approximately caused by the gross négligence of the 
défendant company, in that the conductor and engineer of the Union 
Railroad train failed to give any notice, by signal or otherwise, of the 
approach of the said Union train, and also that the conductor and 
engineer and employés of the défendant were guilty of like négligence, 
in operating a train of such great lengtli, in backward motion, with- 
out having sufncient trainmen to keep the said train under complète 
régulation and control. It is the contention of the plaintifï in error, 
that there was no sufficient évidence of négligence on the part of the 
conductor and other trainmen in charge of the Union Railroad train, 
but that, if there were, under the Pennsylvania act of 1868, the 
négligence of those trainmen was, as to the décèdent, the négligence 
of fellow servants. We do not propose to discuss the évidence at 
length, or at ail, as it is sufficient to say that a carcful examination of 
the testimony disclosed in the record convinces us that the évidence 
in this respect was sufïicient to go to the jury, if not made unavail- 
able by the act of 18(j8, above referred to. 

But whether this act is so applicable, as, in effect, to make thèse 
Union Railroad trainmen fellow servants with the décèdent, it is 
not necessary for us to détermine. The amended statement of claim 
not only charges the négligence of the employés, but also that the 
défendant company itself was guilty of gross négligence, in not 
prescribing proper rules and régulations for the movement of trains 
on said railroads and in permitting its train to enter the Port Ferry 
yard in the manner and under the circumstances stated, to wit, 
running backward uncontroUed, or not under such proper control as 
to prevent a collision. It is shown by the testimony that this train 
of 76 cars was nearly half a mile in length ; that it was being backed 
onto the tracks of the Pittsburgh & Lake Erie, around a sharp curve ; 
and the testimony of the conductor, brakeman and engineer tended 
to show that, under the circumstances, it was not possible to prompt- 
ly and efïiciently signal the engineer from the foremost car, so as to 
keep the movement of the train under proper control. There was 
also testimony tending to show that such a backing of long trains was 
habituai in the opération of the défendant road. Such being the case, 
we cannot see that it was an unjust or improper inference that the 
train in question, and others of like length, were so moved pursuant 
to the permission and requirement of the défendant company itself. 
If such were the case, and it were shown that such movement of the 
trains violated a duty owed by the company (in this case the master) 
to those who came within their danger, it was a négligence to be im- 
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puted to the master, and not to the servants. It follows, therefore, 
that, even if under the Pennsylvania statute, the decedent's right of 
action is only such as would exist if he were an employé of the de- 
fendant road, he would still be entitled to recover for the négligence 
charged against the défendant company itself; for it is well settled 
that, though one accepting employment assumes the risk of the négli- 
gence of a fellow servant, there is never an assumption of risk arising 
from the personal négligence of the master. 

Careful considération of the record in this case does not permit us 
to say that there is no évidence sufficient to warrant a jury in finding 
the existence of such master's négligence on the part of the défend- 
ant Company, and so finding in favor of the plaintiff. Though assign- 
ments of error which raise the question, whether, upon ail the évidence, 
the jury should not hâve been charged to find a verdict for the de- 
fendant, or whether a judgment non obstante veredicto should not hâve 
been entered in its favor, challenge the closcst scrutiny by the review- 
ing court of ail the évidence sent up in the record, no good end is 
to be accomplished by the court's analyzing and rehearsing the testi- 
mony upon which its conclusion is founded. It suffices in this case to 
say that, in our opinion, the court below was right in refusing the 
judgment non obstante veredicto, and the action of the court in so^ 
doing is hereby affirmed. 



DAKGERFIELD et al. v. CALDWELL et al. 
(Circuit Court of Appeals, Fourtli Circuit. February 5, 1907.> 

No. 667. 

1. JUDOMENT— PAETITION— INTERLOCUTORY DEOREE DIRECTING ACTUAI, PABTÏ- 

TioN— Power to Set Aside. 

A decree in a partition suit adjudging tlie property susceptible of par- 
tition in kind and appointlng commissioners to make the saine is tnter- 
locutory and not final, and may be reopened, set aside or modified on mo- 
tion by the court which entered it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 5SS.1 

2. Partition— Right op Tenant in Common to Improvements Made ky Him 

—On. AND Cas Wells. 

Under the law of West Virginia as established by décision, the sinking 
of an oil or gas well on land by one tenant in common is a waste for 
which Code W. Va. 1899, c. 92, § 2 [Code 1906, § 3390], renders him lia- 
ble in damages to his co-tenants, and hence the sinking of such a well by 
a tenant in common or under his authority does not give him any right 
or equity to hâve the same set ofC to him as an improvement made by 
him on a partition of the land. 

3. Same— Property Susceptible of Actual Partition- Land Containins 

Oil and Gas. 

A tract of land known to hâve oil or gas or both under Its surface is 
not property susceptible of partition in kind. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partition, § 221.] 

4. Tenancy in Common— Accodntability to Co-Tenants— Production of 

Oil or Gas. 

Where a tenant in common in West Virginia is suffered by his eo-ten- 
ants to slnk and operate oil or gas wells on the common property, he is 
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accountable to them for their share of the net proceeds of such wells, to 
be apportioned in accordance wifh their several interests in the property. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Tenancy in Oom- 
mon, § 106.] 

Appeal from, the Circuit Court of the United States for the Southern 
District of West Virginia. 

F. B. Enslow and W. R. Thompson (Vinson & Thompson and 
Sims & Enslow, on the briefs), for appellants. 

Wells Goodykoontz and C. W. Campbell (Marcum & Marcum and 
Sheppard, Goodykoontz & Scherr, on the briefs), for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and BRAWIvEY, 
District Judge. 

PER CURIAM. The decree of November 13, 1902, was not a 
final decree, as the court below did not by that decree complète its ad- 
judication of the cause. The decree appealed from, entered Septem- 
ber 32, 1905, equitably disposes of the property in controversy, and is 
without error. The opinion of the court below bas our approval. It 
reads as follows: 

KELLER, District Judge. This case bas been in tbis court for a mimber of 
j'ears, and bas had a somewhat peculiar history. Tbat the case itself is prop- 
erly in this court has been beretofore decided, and tbere is no necessity to con- 
sider that question again. 

Tbe case is now betore me upon exceptions to the report of the master as 
to the account for rents, issues, and profits, and upon a pétition of Rebecca C. 
Davis, one of the défendants, and the owner of a three-eighths interest in 
the land in suit, aslcing the court to set aside the decree entered on the 13th 
day of November, 1902, decreeing the land to be susceptible of partition In 
iiind, and also to set aside the report of the commissioiiers appointed to make 
said partition, which report has been flled but nevcr conflrmed. 

The history of the case seems to be that many years ago G. R. C. Floyd in- 
stituted a suit against one Gray's heirs in connection with this land, in 
which one Mitcbell G. B. Davis was employed, upon a contingent fee of one- 
half of the recovery, to represent the interests of the défendants in that suit, 
who are the plaintiffs in this. After various mutations that litigation re- 
sulted in a final decree adjudging said G. R. C. Floyd to be tlie owner of one 
undivided fourth of the land now in controversy, and fhese plaintiffs (the de- 
fendants in that suit) to be the owners of the remaining undivided three- 
fourths. Under their agreement with Davis, he became the owner of an un- 
divided three-eighths interest in the land, for which he subsequeutly received 
a deed from Gray's heirs, and wliich, at his deatb, he devised to his daugh- 
ter, Rebecca C. Davis, one of the défendants in this suit. 

It would appear that, during a part of tbe period of the existence of the old 
suit of G. R. C. Floyd v. A. S. Gray's Heirs in the circuit court of Liogan 
county, there was also pending in said court a creditors' suit against said 
G. R. C. Floyd, which finally resulted in a decree of sale of Floyd's interest 
in thèse lands, at which sale his said interest was purchased by Wilkinson & 
Ellison, who sold it to J. L. Caldwell and T. J. Davis, two of the défendants 
in this suit. It appears from such portions of the records of thèse old suits 
as hâve been filed hère that in some v>'ay. In the suit of G. K. C. Floyd v. 
A. B. Gray's Heirs, proceedings were taken looking to a partition of the lands, 
which proceedings, after the purchase of the Floyd one-fourth interest bj 
Caldwell & Davis, were stopped, and a decree was entered on the 31st day 
of July, 1897, dismissing the suit and providing for the payment of the eosts. 
I bave already decided in this case that the eutry of a subséquent order un- 
der the style of "J. B. Wilkinson v. A. S. Gray's Heirs" did not bave the efifect 
of reinstating this old suit as claimed by défendants Caldwell & Davis.. As 
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far back as 1882, one A. Allen acting under a petroleiim lease from G. R. C. 
Floyd, bored a well upon the tract in controversy and struck a gas well, knowii 
in the suit as "Well No. 1," with whieh apparently nothing was done un'til 
Caldwell & Pavis caiised It to be plugged. At the time this lease was macle, 
the title to the land on which the well was bored was not in G. R. G. Floyd, 
and it was long thereafter detennined thnt lie had a orie-i'onrth undivided 
interest in it. In 18i)2 l'^loyd attenipted to nmke aiiother oil lease to Diniiek 
& Gorudey, which lease -^^as declared iiivalid by the conrt in the suit of 
Willvinson v. G. R. C. Floyd, as having been made pendente Me. On Sep- 
tember 9, ]808, the plaintiffs in tbis suit undertook to niake a lease for oil 
■and gas to the New Doniahi Oil & Gas Company, inider wliich pnper wliat is 
known as "Well No. 2" was bored by Guffy. Que(>n & Hnrd, which well seeins 
to bave been plugged but never used until taken possession of by the défend- 
ants Caldwell & Davis. 

The question bas been raised in this suit ns to wliethor tliese two so-called 
"leases," luider which thèse wells wore bored. are or are not forfeited, a ques- 
tion which, in the view I ani conipelled to take of the case, does not seeni nec- 
essary to be decided, as I come to the conclusion tbat they were never valid. 
Before, bowever, proceeding to a discussion of tbis fcature'of the case, it 
beeonies neeessary to consider the matters raised by the pétition of Rebecca 
O. Davis to set asido the decree of partition of Novenibcr 13. 1D02, and the 
report of the conimissioners appointed thereunder, and the first question to be 
considered is whether or not tbat decree is final or nierely interlocutory, as in 
the former case the decree cannot be set aside. auTl deftnidant must rely for 
relief upon an a])iieal, whereas in the latter case this c(uu-t can correct the 
error if one bas been made. In a large mnnber of cases it bas been held tbat 
the .ludgment in a suit for partition, directing a division of the property or a 
sale thereof, is not a final decree, but nierely an interlocutory order. Bybee 
v. Siuiuners. 4 Or. 3!")4; Daleschal v. Geiser, 8(1 Kaii. ST4. l.S Pac. .59.5; Beebe 
V. Griffing, G N. Y. 404: IMpkin v. Allen, 29 Mo. 229: Jledford v. Harrell, 3 
Hawks (N. 0.) 41. And see, also, Seay v. Wbite, .5 Dana (Ky.) .55-5. where il 
was held tbat a final decree at the time of .appointing a commissioner for the 
division of land in a suit for partition is erroneous. See, also. Ivory v. Delore, 
20 Mo. 505, and Lee v. Henderson. 75 Tex. 190. 12 S. AV. 981, holding tbat such 
orders are revocable. It is true that, apparently at least, the case of McFar- 
laud V. Hall's Hoirs, 17 ïex. 070. holds that sudi a judgment is in so far 
final that it is appealable, but it would seein that in the case cited this was 
largely held upon the ground that ail the labor between the rendition of the 
interlocutory and the final judgment would be lost in case of a suecessful ap- 
peal, and heiiee the utilitarian aspect had its weight. Under sonie of tho 
State statutes. as California, Michigan. Indiana, and perbaps others, the right 
of appeal froin such an interlocutory decree is conferred, and, where so con- 
ferred, the ."judgment can ouly be reviewed, in a proceeding in the state courts, 
by a direct appeal, without waitiiig for the final decree. I bave no doubt 
that, in gc^neral, such a decree is interlocutory, and, as such. may be reopened 
without the formality of a bill of review, but on mère motion or pétition of 
the partv aiïgrieved. See WilMmantic Lineu Co. v. Clark Thread Co. (C. C.) 
24 Fed. 799: Pulliani v. l'ulliam (C. C.) 10 Fed. .5H. 

In the case at bar the défendant lîebecca C. Davis was represented by coun- 
sel, but apparently only in a perfunctory way until vcry recently. The de- 
cree adjudging the land susce]itible of partition and directing the inanner of 
such partition was presented to the court in terni time by counsel for the 
plaintiffs, and was directed by the court to be entered without requiring no- 
tice to be given to counsel for the défendants, btit with tlie understanding 
that the principles established by the decree were not denied, and I tliink that 
at the time this was the attitude of the parties. However that may be, I am 
now satisfled that the decree was erroneous, and that the court erred in di- 
recting its eutry, independent of the facts now set up to show that the land is 
not a proper Bubjeet of partition in kind. 

The bill and the decree entered on November 13, 1902. were both drawn by 
counsel for the plaintiffs, and proceeded upon the idea that in auy division of 
the property the wells bored should be assigned to tho intercst under whoso 
direction or liceuse the same were put down, apparently upon the theory that 
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the same were improvements upon the land. In tlie abisence of any argument 
at the time the said deeree was drawn, aud without any infoi-nuition then ap- 
pearing to show that for other reasons the land was not properly partlble, 
the court, rather hastily, I confess, assumed that the view ol counsel who 
prepared the deeree was correct as to the assignment of thèse wells, and di- 
rected the entry of that deeree without aa examhiation of the question in the 
light of adjudicated cases, or, indeed, of the principle upon which assign- 
ment of improvements has been made. Upon an examination of tlie subject 
1 am quite confident not only that thèse wells are not only not improvements 
which should be set off to the owners of the interests under wlioso auspices 
they were put down, but that their sinking and opération coustituted waste 
which is prohibited to a tenant in common, and for which he shouid account ; 
and, furthermore, that the flnding of gas upon the property tends to make it 
évident that the land cannot equitably be divided in kind. ïliat it is waste 
in a tenant in common to take petroleum oil from the land, for which he is 
liable to bis co-tenants to the extent of their right in land, see Williamson 
V. Jones, 43 W. Va. 562, 27 S. E. 411, 38 L. U. A. tl04, 64 Am. St. Eep. 891. 
And the same doctrine is held as to other fugitive substances. Ituffuers v. 
Lewis' Ex'rs, 7 Leigh (W. Va.) 720, 30 Am. Dec. 513. Of couj-se, under the 
common law the tenant in common could not be impeached of waste. but by 
section 2, c. 92, of the Code of West Virginia of 1899 [Code 1906, § 3390], it 
is expressly provided that "if a tenant in common, joint tenant, or pareener 
commit waste, he shall be liable to his co-tenants, jointly or severally, for 
damages." We hâve also in section 14, c. 100, of the Code of AVest Virginia. 
1899 [Code 1906, § 3470], a provision to tlie eïïect that, if one joint tenant or 
tenant in common receives more than cornes to his just share or proportion, 
he shall be liable to his co-tenants in an action of account. It is quite évident 
that thèse two sections do not niean the same thing or refer to the same 
conditions, and in Williamson v. Jones the Suprême Court of Appeals of 
West Virginia has construed the latter to refer to the case where one joint 
tenant or tenant in common has received more than his just share of rents 
and profits from the legitimate use of land, but that this has no référence to 
waste, and does not lieense waste. The court holds this section to be applica- 
ble to the situation where one joint tenant or tenant in common takes pos- 
session of a lawfully opened well or mine (that is, one not opened by a part 
owuer during the tenancy, but open at the time the tenancy arises) and 
Works it, taking more than his share of the revenues therefrom. Speaking oli 
the subject of the opening of such wells during the tenancy by one tenant 
iu common, the court in Williamson v. Jones, supra, says (page 567 of 43 
W. Va., page 413 of 27 S. B. [38 L. II. A. 694, 64 Am. St. Rep. 891]) : "There 
stiuids section 2, c. 92, branding it as a tort, and giving action for it, and it 
applies though one claim title to the whole aud commit waste. 28 Am. & 
Eng. Enc. Law, 895. As owner of three-tenths in fee, Jones could not bore 
for oil, any more than a stranger, because the act, whether donc by a co- 
tenant or a stranger, is a wrong. For this piu'pose he was a stranger, so far 
as the wrongful character of the act is concerned. He liad right to posses- 
sion for résidence or other ordinao' use working no injury to the inheritance, 
and therefore we term his act waste, not technically trespass as doue by a 
stranger. 'Waste is an injury to the freehold by one rightfully in possession.' 
1 White & T. Lead. Cas. Eq. 1011. * * * He flrst piereed the soil in quest 
of this tluid of fabulons wealth. He had no right to pierce it to get even his 
three-tenths of the oil. If he chose to do so, of every gallon seven-tenths be- 
longed to tlie owners of the seven-tenths in the land, because it had been 
part of their soil. Thèse considérations repel ail idea that as owner of the 
fee in three-tenths he could penetrate the soil and convert to his sole use. 
without aceounting, ail the oil raiscd." The above extract is sufflcient to show 
that the highest court of the state holds that the sinking of such a well by 
one co-tenant is waste for which an action by his co-tenants would lie. Un- 
der this liolding it is clear that the sinlving of the Allen well under lease 
from Floyd, and the Guffy, Queen & Hurd well under lease from the plain- 
tifCs, were both acts of waste for which action by the co-tenants would lie. 
for it is to be remembered that the provisions of chapter 92, § 2, were in ex- 
istence long before the lease to Allen. It is also plain that the sinking of 
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such a well Is as much waste if done under lease from one co-tenant as If 
done by the co-tenant personally. 

It would seem that enough bas been said to sbow that in a case lilie that at 
bar, if the land were readily partible, there would be no reason for a court of 
equity to hold that a well put down under authority of one co-tenant should be 
directed to be laid off to him. To so direct Is to countenance and further 
the original wrong done to his co-tenant in causing the well to be sunk. 
But In the case at bar it is not necessary to go into the question, because 
it seems évident that the land is not fairly partible. The theory upon which 
such a holding is made is that the substances under the surface, and which 
form a part of the realty, can only be fairly divided when thelr exact loca- 
tion, extent, and value can be and are ascertained. Kemble v. Kemble, 44 N. 
J. Eq. 454, 11 Atl. 733. Thus, in Hall v. Vernon, 47 W. Va. 295, 34 S. E. 764, 
81 Am. St. Rep. 791, it was held that oil and gas (being fugitive) are im- 
partible, and that partition thereof can be made only by a sale and division 
of proceeds, and that a judicial partition thereof by assignment of the oil and 
gas under sections of the surface is void. Of course, that case differed widely 
from this, inasmuch as the partition there sought to be made was of the oil and 
and gas only, and not of the surface as well. In Rice v. Freeland, 12 Cush. 
(Mass.) 170, it was held that land valuabîe only as an ore bed could not be 
partitioned in kind. It is undoubtedly true that it is within the power of a 
court of equity to order the partition in kind ôf a tract of land known to 
hâve oil or gas, or both, under its surface, but the question will alwnys arise 
as to whether in the interest of ail the parties such partition can and ought 
to be made. In the case at bar we may assume that there is gas under the 
entire tract of land sought to be partitioned, and yet find insuperable diffl- 
culties in niaking an équitable partition. In the flrst place, as I hâve said, it 
will not do to permit the successors of Floyd, and the plaintiffs, to reap the 
advantage of their own wrong by having the wells put down under their 
auspices assigned to them without taking their value into account, because 
they had no right to put them down in the flrst place. Again, a division of 
the land in such fashion as to assign one of thèse wells to one interest and 
one to another interest has, as shown by the plot flled by the commissioners, 
the efifect of so buteherlng the land for ail practical purposes as to destroy 
greatly the value of the several parts for ail purposes except the production 
of gas, and even for that, assuming that gas may be obtained anywhere on 
the tract, to burden the portion assigned to Rebecca C. Davis with lEe prac- 
tical necessity of laying pipe Unes over the other portions, and to burden the 
other portions with rights of way for that and other purposes. Again, it is 
shown that coal underlies at least a considérable portion of this land, and 
the division sought to be made unquestionably vastly reduces the value of 
the land for mining purposes. The only place from which this coal can be 
worked, according to testlmony given by Dr. Payne in the condemnation and 
suit of N. & W. Ry. agalnst the owners of this land, is from Lower Buming 
creek, and the only place a coal tipple can be erected is at the lower end of 
this property. It Is further stated by Dr. Payne that at the upper end ôf this 
coal property a fault of considérable, but undeflned, extent makes the coal 
less valuabîe. 

Under ail the clrcumstances, I hâve come to the conclusion that the report 
of the commissioners subdividing this land for partition among the co-ten- 
ants should not be conflrmed, and hâve further reached the conclusion that 
the land is not fairly partible owing to the varions matters which I bave men- 
tioned. TJnder the provisions of section 3, c. 79, of the Code of West Vir- 
ginia of 1899 [Code 1906, § 3182], it is especially provided that in any case 
for partition, if the interests of those who are entitled to the subject or its 
proceeds will be promoted by a sale of the entire subject, the court may or- 
der such sale and make distribution of the proceeds of sale. I am strongly of 
the opinion that this is a case for invoking the provisions of that statute. 

There is one other matter to be disposed of at this time. Exceptions were 
filed to the report of the master in chancery, John T. Graham, Esq. The 
plaintiffs hâve excepted to the findings of the mastsr upon the ground that, 
as to well No. 2, Caldwell & Davis, in taking charge of and disposing of the 
output of that well, had ousted them and are in no better position than a mère 
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trespasser, and must therefore account to them for the real value of the gas 
taken form said well No. 2, and not merely for tlie receipts from It. Tliey 
furtber except beeause the master reports in favor of the participation of 
Rebecca O. Davis in the fund arising from the opération of this well. In 
my View, thèse exceptions must be overruled. It is doubtless true, as here- 
tofore held by me.'îthat the sinking of eaeh of thèse wells was waste, and a 
vvrong by the co-tenant doing the aet or causing it to be done; but it never 
was true that the commission of such wrong could or did create a property 
right in the wrongdoer, and hence it is not correct to say that well No. 1 be- 
longed to Caldwell & Davis, or that well No. 2 belonged to the plaintiffs, but 
thefc-e wells, in common with ail the real estate, belonged to ail of the owners 
of the property in proportion to their interest, and therefore, in my view, 
when one co-tenant took charge of thèse wells and marketed the output, he 
became a trustée for his co-tenants, and, where they suffered him to proceed 
unchecked, they are only entitled to a fair aecounting for what he actually re- 
ceived, less his legitimate expenses in connection with his business. I may 
hère say that I do not regard thèse wells as in any sensé improvements upon 
thls property ; no more so than a dry well would be. They hâve no value 
aside from the spécial purposes for which they were made, and are held in 
Williamson v. Jones, supra, not to be improvements, but, where paid for (as 
in that case) by a co-tenant, to be a part of the expense of production for 
which the co-tenant was entitled to be repaid. Hère the wells were not sunk 
at the expense of any co-tenant, and none of them are entitled to be reimbursed 
for that expense. I think the master was right in the method of his ae- 
counting, except that his account should be recast so as to divide the net re- 
ceipts of both wells between the parties hereto in the proportion of one-fourth 
to Caldwell & Davis, three-eighths to the plaintiffs, and three-eighths to Miss 
Rebecca C. Davis. As this involves a simple calculation, the account will not 
be recommitted, but counsel are requested to embody the results of the change 
in the decree to be prepared ; or let the change in the report be made at bar, 
and the report after change may be confirmed. 

A decree may also go for the sale of the property under such proper condi- 
tions as wiU ensure a fair sale after due advertisement. 

Affirmed. 



I-EHIGH VALLEY R. CO. v. COMAR. 

(Circuit Court of Appeals, Second Circuit. January 7, 1907.) 

No. 125. 

1. Limitation of Actions — Actions on Causes Abising in Otheb States — 

New York Statuie. 

Code Civ. Proc. N. Y. § 390a, relating to the limitation of actions brought 
on causes of action arising outside of the state, and providing that it shall 
not "affect any pending action or proceeding" applies to causes of action 
existing at the time of its enactment, but on which action had not then 
been brought. 

[Ed. Note.^For cases in point, see C«nt. Dig. vol. 33, Limitation of Ac- 
tions, |§ 16-25.] 

2. Same— Construction or Statute. 

Code Civ. Proc. N. Y. § 390a, which provides that "where a cause of ac- 
tion arises outside of this state" an action thereon canuot be maintained 
in a court of the state after the expiration of the time limited for brlng- 
ing action thereon by the laws of the state or country where such causp of 
action arose, is not limited by the word "arises" to causes of action, which 
arose after its enactment or taking effect. 
8, Railroads— Personal Injuries— Actions— Limitations— Spécial Act— -Re- 
pEal bt Implication. 

The new Jersey act of 1881 (P. L. 1881, p. 257), providing that ail ac- 
tions for Personal injuries against railroad companies must be brought 
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withiii two years, nnder the rule of construction adopted by the Suprême 
Court of tbe state, did not, by implication, repeal a spécial provision of 
the charter of a railroad Company limiting the time for bringing actions 
against it for personal injuries to one year. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error to review judgment entered on a verdict of a jury 
in favor of plaintifï in an action for personal injuries sustained on April 
7, 1903. The action was begun August 28, 1903, in the New York 
Suprême Court, and was removed by the défendant, which is a New 
Jersey corporation, to the United States Circuit Court for the Southern 
District of New York. 

Allan McCullogh, Henry Hill Pierce, and Alexander & Green, for 
plaintifif in error. 

J B. Wheeler and Jones & Nelcarda, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSËND, Circuit 
Judges. 

TOWNSËND, Circuit Judge. The issues presented to this court 
by the assignments of error raise the following questions : First, 
Whether section 390a of the New York Code of Civil Procédure ap- 
plies to this cause of action. Second, If it does so apply, whether the 
statute of limitations, contained in the charter of the Easton & Amboy 
Railroad Company, was repealed by chapter 204 of the laws of New 
Jersey of 1881 (P. L. 1881,' p. 257). 

As to the first question: Counsel for plaintifï concèdes that the 
proper statute to be applied is that of the forum, namely, that of the 
state of New York. 

Section 390a provides as follows: 

"Where a cause of action arises outside of this state, au action, cannot be 
brought in a court of this state, to enforee suid cause of action, after the ex- 
piration of the time limited by the Inws of the state or country wliere the 
cause of action arose, for bringing an action upon said cause of action, exeept 
where the cause of action orjgiiially accrued in favor of a résident of this 
state. Nothing in this act contained shall afCect any pendiug action or pro- 
ceeding." 

This section became a law on March 21, 1902, but did not go into 
effect until September, 1902. This cause of action arose on April 
7, 1902, the date of the accident. The spécifie provision in said sec- 
tion that it should not affect any pending action or proceeding must be 
construed as implying that it does affect ail existing rights of action in 
which suit has not been brought. The contrary construction would 
render the provision as to pending actions entirely superfluous, because, 
if the statute did not apply to existing causes of action, a fortiori it 
could hâve no application to such causes of action after an action had 
been brought thereon. 

It is further argued that the word "arises" necessarily refers to 
causes of action arising in the future. This cause of action arose after 
the passage of the act, but before it took effect. And the courts of 
New York in construing this section hâve held that it applies to causes 
of action in existence at the time when the act took effect. Holmes v. 
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Hengen, 41 Mise. Rep. 521, 85 N. Y. Supp. 35 ; Id., 94 App. Div. 619, 
88 N. Y. Supp. 1104 ; Chesapeake Coal Co. v. Mengis, 103 App. Div. 
15, 93 N. Y. Supp. 1003. Thèse are not décisions of the court of last 
resort of the state of New York, but the reasoning and conclusions 
therein are manifestly iii harmony with the natural and necessary con- 
struction of the act. 

It is clear, therefore, that said section 390a of the New York Code 
applies to this cause of action. Plaintiff was a résident of New Jersey 
when the accident occurred and tlie cause of action accrued. Tlie ac- 
cident occurred in New Jersey, and the Easton & Amboy Railroad 
Company was a New Jersey corporation, as is its successor. Tlie 
Easton & Amboy Railroad Company was incorporated in 1873, under 
a spécial act of the New Jersey Législature, which, inter alla, provided 
as follows : 

"Ail actions in court for damages resulting from the malfeasance, inisfea- 
sance, négligence, or omission of said conipany, its oflicers or agejits, sliall be 
'commenced witliin one year after the cause of action sliall arise or accrue, 
or tlie persons sustainirig sucli damage sliall be forover barred and dcprived 
froui prosecuting or maintaining bis, her, or their actions." P. L. 1873, p. 1328, 
§9. 

In 1875 the Constitution of New Jersey was amendcd so as to read 
in part as follows : 

"The Législature shall not pass private, local, or spécial laws in any of the 
following enumerated cases, that is to say : * * * granting to any corpora- 
tion, association, or individual any exclusive privilège, immunity or franchise 
whatever. * * * The Législature shall pass no spécial act conferring cor- 
porate powers; but they shall pass gênerai laws, under which corporations 
may be organized and corporate powers of every nature contained, subject, 
nevertheless, to repeal or altération, at the will of the Législature." 

Prior to 1881 the gênerai statute of limitation in actions upon the 
case was six years. In 1881 the Législature passed an act, which, inter 
alla, provided as follows : 

"Section 1. Be it enacted by the Senate and General Assembly of the state of 
New .Jersey, that ail actions hereafter accruing for injuries to persons caused 
by tlie wrongful act, neglect, or default of any railroad corporation owning or 
operating any railroad within this state, shall be commenced and sued within 
two years next after the cause of such action shall hâve accrued, and not 
after." P. L. p. 2.j7. 

This act was in force at the time of the accident. On April 14, 1903, 
and more than one year after this cause of action accrued, the Easton 
& Amboy Railroad Company was Consolidated and merged into the 
défendant corporation, under an act providing, inter alia, that ail rights, 
privilèges, and franchises, and ail debts, liabilities, and duties of the 
Consolidated companies should transfer and attach to the défendant 
Company. This cause of action was barred, therefore, as against 
the Easton & Amboy Railroad Company before the défendant suc- 
ceeded to its rights, privilèges, property, and liabilities. And such 
one-year Hmitation of the Easton & Amboy Railroad Company would 
bave inured, by virtue of said consolidation, to the benefit of the de- 
fendant. Humphrey v. Pegues, 16 Wall. 344, 31 L. Ed. 336; Ten- 
nessee V. Whitworth, 117 U. S. 139, 6 Sup. Ct. 649, 39 L. Ed. 833;, 
Lucas V. Kentucky Cent. R. Co., 13 Ky. Law Rep. 653, 14 S. W. 963. 
151 F.— 36 
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, It is argued, however, by counsel for plaintiff tliat said provision 
effected a repeal of the one-year limitation contained in the charter 
enactment of 1873, and that, as the action was brought within two 
years from the time when it accrued, it was within the statutory lim- 
itation of the act of 1881, quoted above. , In support of this argument 
a line of cases is cited, showing that while courts do not favor re- 
peal of statutes by implication, yet that where the inconsistency be- 
tween the prior and subséquent statutes is clear, the first statute 
will be held to be repealed. It is further argued that it would be en- 
tirely out of harmony with the settled.policy of the state of New Jer- 
sey, as indicated by said constitutional amendment and by said section 
of the act of 1881, which refers solely to actions for personal injuries 
through the neglect, etc., of railroad corporations, that the Easton & 
Amboy Railroad Company or its successor should enjoy this spécial 
privilège, while other railroad corporations were subject to the two- 
year limitation. 

We are relieved, however, from the necessity of discussing thèse 
questions by the décision of the Suprême Court of the state of New 
Jersey, in the case of Vail v. Easton & Amboy Railroad Co., 44 N. J. 
Law, 237. There the court held that the one-year limitation contained 
in the charter of the Easton & Amboy Railroad Company involved 
herein was not repealed by the gênerai statute of limitations of the 
act of 1874. l'he court, delivering its opinion by Chief Justice Beas- 
ley, said, as follows : 

"The contention therefore is in substance this : That the limitation in the 
supplément to the defendant's charter giving but the period of one year for 
the bringing of an action on the case is inconsistent with the clause in the 
gênerai act which, with respect to ail actions on the case, extends sueh period 
to six years. But the fallacy in this reasoning consists in the assumptiou that 
thèse laws are répugnant to each other. According to the well-settled légal in- 
tendment, they do not relate to the sarae subject-niatter, and therefore cannot 
be inconsistent. They do not relate to the same subject-matter, because the 
classes of cases embraced in the gênerai law do not involve the classes of cases 
c-omprehended by the spécial law. This has been repeatedly decided by this 
court. In the case of State v. Minton, 23 N. J. Law, 529, it was so adjudged, 
and under a state of facts not variant, so far as relates to présent purposes, 
from those now under considération. In tlie reported case it appeared that in 
the charter of the Morris Canal Company it was provided that sueh company 
should not be liable to any but a particular specified tax, and it was insisted 
that this exemption was repealed by the subséquent gênerai law of 1851, which 
provided that 'ail lands within this state, whether owned by individuals or cor- 
porations, shall be liable to taxation,' and that 'ail acts and parts of acts In- 
consistent with the provisions of this act' should be repealed. In reply to a 
contention identical with that which is now urged before us the Court said; 
'But the words "acts and parts of acts" in this supplément are not to be con- 
stnied as embracing charters of private corporations, or as affecting privilèges 
or immunities granted as sueh, even though they may be repealable. The rea- 
sonable inference always Is that when the Législature intend to take away 
thèse, they will do it in express terms, and é converso, when they do not do 
it in express terms, they do not intend to do it.' This doctrine was reaflBrmed 
in the case of State v. Com'r of Railroad Taxation, 38 N. J. Law, 472, and, in-> 
deed, is recognized in a séries of other décisions." 

The case at bar difïers from the case of State v. Minton, referred 
to in said opinion, because there the gênerai statute referred to ex- 
pressly provided that "ail acts and parts of acts inconsistent with the 
provisions of this act" should be repealed. 
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It does not appear that any such repeal provision was înserted in 
the act of 1881. Therefore, under the construction placed by the 
State of New Jersey upon the acts of its Législature, it must be held 
that the provision for a one-year limitation under the charter of the 
Easton & Amboy Railroad Company was not repealed by the provision 
for a two-year limitation in the act of 1881. We are, therefore, con- 
trolled in the construction of this statute by the décision of the court 
of last resort of the state of New Jersey, under the settled rule in 
this court. 

The judgment is reversed. 



HUFF et al. v. BIDWEI.L et al. 

(Circuit Court of Appeals, Fiftli Circuit. February 2G, 1007.) 

No. 1,5G0. 

1. Courts— JuEiSDicTiON oi? Fédéral Courts — Amoukt in C-oktroverst. 

A creditors' suit brought by two eomplainants, one of wliom lias a judg- 
meut on which more than $2,000 is due, exclusive of interest and costs, to 
subject property of greater value than $2,000, involves an aniount suf- 
ficieut to confer iurlsdiction on a fédéral court, althougli tbe clalm of the 
other couiplalnant is less than that amount. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 891. 

Jurisdiction of Circuit Courts as detemiined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Stribling 
Shoe Co. V. l'oper, 30 C. C. A. 4.j9."J 

2. Cebditors' Suits— Equity Jurisuiction— Adjustment of Ixcumbbakoes. 

Where tlie property of a judgment debtor is so incumbered by liens and 
taxes that, althovigh the iudgment is a lien tUereon uuder the laws of the 
State, such lien cannot be effectively enforced by exécution, the creditor 
may maintain a suit in equity for the adjustment of the rights and priori- 
ties of the several lienholders. 

3. KeCEIVERS — AUTHORITY TO APPOINT — APPOINTMENT 'WlTIIOUT NOTICE. 

While a court of equity has the power to appoint a receiver without no- 
tice to the défendant, such power should never be exercised except in a 
elear case of imperious necessity, when the rights of the plaintifl: and the 
relief to which he shovVs himself entitled can be secured and protected 
in no other way. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Eeceivers, §§ 52, 
53.] 

4. Equity — Leave to File Ckoss-Bill — Discrétion of Court. 

The granting or refusing of permission to file a cross-bill is largely In 
tbe discrétion of the court, and the refusai of such permission in a cause 
whlch had been pending for several years after it had been Jieard and 
the merits passed on was a proper exercise of such discrétion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §§ 4G0- 
462.] 

Appeal from the Circuit Court of the United States for the Southern 
District of Georgia. 

A. !.. Miller, T. S. Felder, Nathaniel E. Harris, Minter Wimberly, 
and P. S. Hill, for appellants. 
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Jno. A. L. Smith, Marion W. Harris, Isaac Hardeman, Geo. S. 
Jones, W. G. Smith, John I. Hall, Olin J. Wimberly, and James h- 
Anderson, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. 1. The appellants challenge the juris- 
diction of the Circuit Court. 

The suit is by William L. Bidwell, a citizen of the state of Connecti- 
cut, and Franklin E. Woodward, a citizen of the state of New York, 
against W. A. Huff, Walter Hufï, Edison Hufï, and A. P. Herrington, 
ail citizens of the state of Georgia, and the mayor and council of the 
city of Maçon, a Georgia municipal corporation. It is a creditors' 
bili, the complainants bc'.ng judgment creditors of W. A. Huff. The 
judgment in favor of Woodward, the c(?llection of which is sought 
in the suit, is for $8,400 principal, and $105.72, interest to December 
11, 1897. The judgment in favor of Bidwell is for $1,714.13, principal, 
and $115.41 interest and costs. The suit is by citizens of Connecticut 
and New York against citizens of Georgia and a Georgia municipal 
corporation, and the chim of one of the plaintiffs exceeds the juris- 
dictional amount of $2,000. The value of the property of the défend- 
ant W. A. Huff sought to be condemned to the payment of his debts 
greatly exceeds $2,000 in value. Thèse facts confer jur'sdiction on 
the Circuit Court notwithstanding the judg:nent or claim of one of 
the plaintifl's is less than $3,000. If the biU had been filed only by the 
plaintift' who had the judgment which exceeded $8,000, it would hâve 
clearly shown a claim for the jurisdictional amount, and, being a 
creditors' bill, it was necessarily a suit for th^ plaintiff and aU other 
creditors with like claims, regardless of the amount of the claim, who 
chose to join in the Htigation. Bidwell, althongh his claim was for less 
than $2,000, could hâve intervened in the suit and presented his claim 
and hâve been granted relief on his intervening petit'on. National 
Bank of Commerce v. Al'en, 90 Fed. 545, 33 C. C. A. 169. W^e do not 
think that the jurisdiction of the court is defeated by his joining as 
plaintiff instead of intervening after the bill was filed. 

It is insisted by the learned counsel for the appellees that, as this is 
a creditors' b'il, the value of the estate to be condemned and distributed 
should be looked to as sbowing the jurisdictional amount, and that 
the Circuit Court would hâve jurisdiction if none of the plaintiffs' 
claims exceeded $3,000 ; that the amount involved is the value of the 
property sought to be condemned. Handley v. Stutz, 137 U. S. 3(16, 
11 Sup. Ct. 117, 34 L. Ed. 700 ; Marshall v. Holmes, 141 U. S. 589, 
13 Sup. Ct. 62, 35 L. Ed. 870, and other cases are cited as sustaining 
this view. We need not décide that contention, as in this case we 
hold, for reasons already given, that the Circuit Court had jurisdiction. 

3. It is also contended by the appellant that the Circuit Court had 
no jurisdiction in equity of the case made by the bill. The right of a 
judgment créditer to file a bill in behalf of himself and other judgment 
creditors who may elect to join in the suit and contribute to the ex- 
pense has been recognized from lime hnmemorial by courts of equity. 
Usually such bills, to show the inefficacy of the remedy at law, allège 
the issuance of an exécution on the judgment and a return of nuHa 
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bona. Such averments are made as to the judgments in this case. 
It is averred and proved by the défense, hovvever, that the returns 
were made by the sheriff under the directions of the attorneys of the 
judgment creditors. The défendant in the judgment owned much 
valuable real estate, but it was so incumbered by tax Uens, tax deeds, 
and mortgages that it does not appear probable that it could bave been 
sold advantngeously without an adjustment of the priorities and rights 
of the several lienholders. In Georgia, judgments are a Uen on the 
property of the défendant, and we hâve heretofore held that "the is- 
suance of an exécution is not necessary to entitle a judgment creditor 
to maintain a suit in equity to subject property fraudukntly trans- 
îerred by the debtor, where, by statute, the judgment is made a lien 
on ail the defendant's property." Lazarus Jewelry Co. v. Steinhardt, 
112 Fed. 614, 50 C. C. A. 393. The same principle is applicable 
where there is any other real impediment to the enforcement of the lien 
at law, the défendant having no propertv subject to exécution to sat- 
isfy the judgment, except that so incumbered. In this case, in view 
of ail the facts, including the incumbrances on the property and the 
return indorsed on the exécutions, wc cannot doubt that the learned 
Circuit Court decided correctly that the case was one of équitable 
jurisdiction. There seemes to bî no doubt about the jurisdiction of 
a court of equity to enforce équitable judgment liens upon real estate 
at the suit of the judgment creditor. 1 Pomerov, Eq. Jur. (3d Ed.) 
§ 171, p. 203. 

3. The bill in this cause was filed August 5, 1899, and on that day the 
Circuit Court, without notice to the défendants in the suit, appointed a 
"temporary" receiver to take possession of and to hold and manage 
"the property mentioned and described in the bill," referring to the 
property of the défendants, being certain lots in the city of Maçon, 
and 305 acres of land in Bibb county, Ga. \Ye. ûnà no facts stated 
in the bill or shovvn by the record that made it proper to appoint a re- 
ceiver without notice to the défendants. A court of equity has the 
power to make such appointment without notice, but, as has often been 
said, such power should never be exercised except in a clear case of 
imperious necessity, when the rights of the plaintiflf and the relief to 
which he shows himself entitled can be secured and protected in no 
other way. Joseph Dry Goods Co. v. Hecht, 120 Fed. 760, 764, 57 
C. C. A. 64. More than two years afterwards, on May 31, 1902, the 
case came on to be heard upon application to appoint a permanent re- 
ceiver. The court granted the application, appointing the temporary 
receiver permanent receiver. The decree states as a fact that none of 
the parties to said cause contested the necessity for such appointment. 
The language used may not be sufficient to show, a consent decree, yet, 
when taken in connection with other facts disclosed by the record, it 
shows that the défendants made no objection to the appointment. The 
receiver had not much else to do except to collect rents on real estate, 
and it appears that thèse rents were in part, under order of the court, 
paid to W. A. Huff for bis support and maintenance. An order was 
also made allowing him the use of part of the real estate on which a 
dwelling house was situated. The case has now reached a final decree 
on the merits, and we can do nothing as to the appointment of the re- 
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ceiver except to cause the costs growing out the the receivership to be 
taxed as seems right under the circumstances. We therefore direct 
that ail the costs of the receivership, of every nature and kind, froni 
the.appointment of the receiver without notice on August 5, 1899, untit 
the défendant seemingly acquiesced in the renevval of the order of ap- 
pointment on May 31, 1903, be taxed against the plaintifïs vvho procur- 
ed the appointment. 

4. On March 3, 1905, fîve years and several months after the bill was- 
filed, and after the proof had been taken, the cause tried, and the opin- 
ion of the court announced, the défendants W. A. Huiï, Mattie J. C. 
Jennings (née Huff) and Edison Huff presented a pétition praying 
to be allowed to file a cross-bill. The court refused to permit it to be 
filed, and this action of the court is assigned as error. When a cross- 
bill is necessary to the complète détermination of the matters already 
in litigation, the court may permit one to be filed at any time before 
the hearing. To grant or to refuse permission to file a cross-bill is 
largely in the discrétion of the court. Morgan's Company v. Texas 
Central Ry., 137 U. S. 171, 301, 11 Sup. Ct. 61, 34 L. Ed. 625. The 
courts generally disapprove of the filing of a cross-bill after the original 
suit has been heard and the merits hâve been passed on. Bronson 
V. Ry. Co., 67 U. S. 534, 533, 17 L. Ed. 359. The learned Circuit 
Court, we think, properly exercised its discrétion in refusing to permit 
the cross-bill to be filed under the circumstances of this case. 

5. The bill alleged that the plaintiflfs had a judgment lien on certain 
real estate situated in the city of Maçon, known as the "Kimball House 
lot" ; that the city of Maçon had imposed a pavement tax upon the lot 
for the sum of $3,060.61, besides other spécial assessments for sewer 
connections and curbing. This tax, it was alleged, amounted to con- 
fiscation of the property, and was in excess of any benefits conferred 
on the property. The act of the Législature of Georgia which author- 
ized the tax was alleged to be contrary to the due process clause of 
the Constitution of the United States and to the fourteenth amendment. 
The averments of the bill are long and elaborate, and it is unnecessary 
to repeat them hère, as they are copied in the statement of the Circuit 
Court in the case of Bidwell v. Huff (C. C.) 103 Fed. 363, 368. The 
city of Maçon demurred to the bill, and the demurrer was overruled, 
as shown by the report of the case just cited. 103 Fed. 363. The dé- 
cision of the learned Circuit Court was made soon after the Suprême 
Court announced its opinion in Norwood v. Baker, 172 U. S. 293, 19 
Sup. Ct. 187, 43 L. Ed. 443, and before the rendition of the later 
judgments of the Suprême Court bearing on the same subject, which 
are now familiar to the profession, and are cited in the briefs. The 
ruling of the Circuit Court in overruling the demurrers to the bill is 
assigned as error. But there are reasons why we are not called on 
to consider the constitutional questions raised by this assignment. The 
whole controversy between the plaintiffs and the city of Maçon was the 
dollars and cents assessed as taxes on property in the city limits. The 
decree allows the city's claim for taxes to the amount of $3,546.38. 
The amount claimed by the city for taxes for paving and curbing on 
the Kimball House property was not allowed, but in decreeing a sale 
of this property it was directed that the standing master ascertain from 
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the évidence the extent and value of the benefit that was conferred on 
the property by the making of the improvements upon which the taxes 
were based. After this decree was entered, and before the appeal of 
the city to this court had been perfected, the plaintiffs tendered to the 
city the full amount of taxes claimed by it as due on the Kimball House 
property. The tender included the city's costs in the Circuit Court. 
The amount of the tender was received at first by the city, but was aft- 
erwards returned to tlae plaintifïs. The plaintiffs, however, continued 
the tender by a writing filed in the Circuit Court, and the tender is re- 
peated in this court by counsel. We think the tender should hâve 
been accepted by the city, and the litigation between it and the plaintiffs 
ended. The practical way to end the controversy now is to amend the 
decree by allowing the city the full amount of taxes claimed by it on 
the Kimball House property which the plaintiffs are willing to pay, and 
its costs in the Circuit Court. The amount, with interest to March 5, 
1906, as appears from the record, is $3,011.39. The decree will be so 
amended. 

With the amendments herein indicated, the decree of the Circuit 
Court is affirmed. Under the circumstances, the costs of appeal, in- 
cluding the transcript, will be taxed one half to the appellant, the city 
of Maçon, and the other half to the original complainants and appellees, 
Franklin E. Woodward, executor of the last will and testament of Emer- 
son A, Phelps, deceased, and William L. BidwelL 



ROBERTS et al. t. JOHNSON et aL 
(Orcult Court of Appeals, Fourth Circuit February 5, 1907.) 

No. 676. 

BANKRtTPTCT— OONVKTANCÏ WITH InTENT TO DeTBAXJD— MOHICT BOBBOWKD TO 
GiVB Pbefekence. 

Aa insolvent, eight days before flllng a pétition In Toluntary bank- 
niptcy, executed a mortgage for borrowed money to a brother of a large 
créditer, coverlng substantlally ail of bis property. The loan was ar- 
ranged for by anotber brother of the ereditor, who was also bis agent 
for collection of the debt. The amount borrowed was sUghtly more than 
the claim, and was turned over In payment of the same before the debtor 
left the office where he received It Ùeld, that such facts justifled a flnd- 
Ing that the mortgagee knew, or had reasonable cause to belleve, that the 
purijose of the transaction was to préfet his brother In violation of the 
bankruptcy act notwithstanding his déniai, and a decree setting aslde 
the mortgage under Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat 564 [U. 
S. Comp. St 1901, p. 3449], as one given with Intent to hlnder, delay, and 
defraud other creditors. 

Appeal from the District Court of the United States for the District 
of Maryland. 

William A. Wheatley and William M. Maloy, for appellants. 
Alonzo L. Miles (Phillips L. Goldsborough, on the briefs), for ap- 
pellees. 

Before GOFF, Circuit Judge, and BRAWLEY and McDOWELE, 
District Judges. 

BRAWLEY, District Judge. The trustées of the bankrupt filed 
their bill of complaint in the District Court for the District of Mary- 
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laiid to set aside certain mortgages, alleging that tliey were made with 
intent to hinder, delay, and defraud the creditors of the bankrupt, and 
that the money borrowed on said mortgages was applied to the pay- 
ment of an antécédent debt of the insolvent mortgagor, and this ap- 
peal is from the decree of that court adjudging said mortgages to be 
null and void as against the creditors of the bankrupt. The mortgages 
were executed and delivered to Oliver P. Roberts March 23, 1905, by 
T. Milbourn Bramble, who filed his voluntary pétition in bankruptcy 
April 1, 1905, and was adjudicated a bankrupt April 11, 1905. Bram- 
ble had been engaged in the business of packing oysters and vegetables 
at Cambridge, Md., for about 10 years, and had become indebted to 
William H. Roberts, trading as "The Old Town Can Company," and a 
manufacturer of cans at Baltimore, for merchandise purchased at in- 
tervais from May, 1904, to Februar)', 1905, and was indebted to him 
on the last-named date in the sum of $6,407.33. When desiring to 
purchase cans for the approaching season, he was informed that no 
further crédit could be extended until that indebtedness was paid. 
Some time thereafter Roberts testifies that the Old Town Can Com- 
pany told him that they had to hâve money. This information, he says, 
was given to him by Samuel Roberts, who "seemed to be the man who 
attended to the Old Town Can Company," who told him that he "could 
give me a man that would loan the money," and directed him to go to 
the office of Mr. Wheatley, the counsel of Roberts Bros. This con- 
versation took place a few days before the mortgages were executed; 
the exact date is not stated, witness saying that it was probably a week 
before. Samuel Roberts is a brother of W. H. Roberts, who testified 
that he had no interest in the business of the Old Town Can Company, 
but acted as a broker and sold the cans mannfactured by it to Bramble 
and others on commission. Oliver P. Roberts is another brother of 
Williarii H. and Samuel, and thèse three, with James H. Roberts, an- 
other brother, and J. O. Langraff, constitute the firm of Roberts Bros., 
who are engaged in the business of packing canned goods. Samuel 
H. Roberts and Oliver P. Roberts are also partners in a ship chandlery 
business, and they are also associated in some real estate business. 
William H. Roberts and Oliver P. Roberts, both of whom were exam- 
ined on the hearing of this case, testified that the business of the 
Old Town Can Company is the individual property of W. H. Roberts, 
and that the other brothers bave no interest in it. The main business 
office of said company is in the office of Roberts Bros., and Raymond 
Roberts, a nephew of the four brothers, is the bookkeeper of W. H. 
Roberts, and appears also to be employed by Roberts Bros. Pursuant 
to the suggestion and arrangement made by Samuel Roberts, Bramble 
and his wife went to the office of Mr. Wheatley March 23, 1905, 
where he met Samuel Roberts. Oliver P. Roberts came in afterwards. 
Testimony leaves it in doubt whether Samuel remained in one of the 
adjoining rooms pending the conclusion of the transaction; Oliver P. 
Roberts testified that he did not see him there. According to Bram- 
ble's testimony, the negotiations between him and Oliver P. Roberts 
were limited to an inquiry as to the valuation of the property which he 
proposed to mortgage, and as to whether or not there were any liens 
upon it, and that Roberts, not being entirely satisfied with his state- 
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ment that there were no such liens, said that he would find out in 
Cambridge about it, and it appears that Roberts thereupon communi- 
cated by téléphone with an attorney in Cambridge, and the bill of said 
attorney subsequently introduced shows a charge for a fee, March 23d, 
for examining the records as to the property of Bramble, and for the 
téléphone charges, and, apparently as soon as he was satisfied that there 
were no incumbrances on the property, Roberts gave Bramble his check 
for $6,500, and the two mortgages were there and then execnted, one 
for $2,500, upon real estate, and the other for $4,000, upon the personal 
property, machinery, etc., in the canning plant, upon certain horses, 
mules, and farming implements, and furniture of his house. The two 
mortgages apparently cover practically ail of Bramble's property. As 
soon as the transaction was complète, Roberts summoned his nephew, 
Raymond Roberts, to Mr. Wheatley's office, and upon his arrivai 
gave him the mortgages to carry to Cambridge to be recorded. When 
Raymond Roberts arrived, Bramble turned over to him the check for 
$(;,500 received from Oliver P. Roberts, and the bill of the Old Town 
Caa Company for $6,407.32 was paid and Raymond Roberts gave 
Bramble a check for the difiference between the amount of the bill and 
the amount of Oliver P. Roberts' check. Oliver P. Roberts testifies 
that he had no knowledge of Bramble's indebtedness to the Old Town 
Can Company; that he had no interest in said company, which was 
the individual property of his brother, W. H.; and that he did not 
know that his check was to be used in payment of said indebtedness. 
If this testimony is accepted as absolute verity, it would place the trans- 
action beyond impeachment, for mortgages executed in good faith 
as security for money actually loaned are not in contravention of the 
bankrupt act ; but evidently the court below did not accept this testi- 
mony as true, and the question now before us is whether there is any- 
thing in the case which takes it out of the gênerai rule that accepts the 
judgment of the lower court as to the credibilitv of vv'itnesses. 

The main purpose of the bankrupt act is to secure an equal division 
of the property of the bankrupt among his creditors, and this purpose 
has certainly been defeated hère if the transaction is allowed to stand, 
for W. H. Roberts has received payment in full of his indebtedness; 
practically ail of the property of the bankrupt is covered by the mort- 
gages, and the other creditors will get nothing. If the mortgages had 
been given directly to William H. Roberts, it could not be pretended 
that there was not an unlawful préférence, and a transaction assailed as 
a préférence must be determined by its effect and not by its form. 
That Bramble was insolvent on March 23, 1905, is clear, for his in- 
debtedness on that date, according to the testimony of his bookkeeper, 
was something over $23,000. The mortgages covered his entire prop- 
erty, and eight days thereafter he fîled his pétition in bankruptcy. That 
William H. Roberts has received a préférence is also clear, for his debt 
has been paid in full, and the purpose and intent to give a préférence 
is properly inferable from the facts proved. The negotiations through 
which this resuit was obtained were ail made by Samuel Roberts, a 
brother of the creditor, and a brother of the mortgagee. He it was 
that impressed upon Bramble that the Old Town Can Company "had 
to hâve money," and he it was who told Bramble that he "could give me 
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a man that would loan me the money," without disclosîng tHe name 
of the man, and he arranged the meeting in the office of the mort- 
gagee's attorney, where the money was loaned, the mortgages execut- 
ed, and immediately thereafter, before he left the office of the attor- 
ney, the debt due to W. H. Roberts was paid with the check of his 
brother, Oliver P. Roberts. Courts cannot permit to be donc by in- 
direction what the law forbids to be directly done, and, without regard 
to the form, they consider the purpose and effect of the transaction, 
however devions the ways by which it is accomplisbed. The obvions 
eiïect of thèse dealings has been the defeat of the purpose of the 
bankrupt act. William H. Roberts has received payment of his debt 
in fuU, and the other creditors are deprived of their proportionate 
share of Bramble's property, which that act was designed to secure. 
This resuit has been attained by the attempted transfer of property, 
which in Bramble's insolvent condition he held as in trust for ail of his 
creditors, to a brother of the preferred creditor. It is hardly to be 
believed that Samuel Roberts, who made the arrangement with his 
brother Oliver for the loan, did not acquaint him with its purpose. If 
Oliver did not know, he deliberately shut his eyes and ears to means 
of knowledge. A side light on the relations of the parties is found in 
the circumstance that Bramble, since his bankruptcy, has conducted a 
packing business for Roberts Bros. In re Pease (D. C.) 129 Fed. 446, 
and cases therein cited, affirmed by the United States Circuit Court of 
Appeals, Sixth Circuit (no opinion), states the law and principles 
which seem applicable hère. 
The judgment of the court below is affirmed. 



THE TOMMT. 

(Circuit C5onrt of Appeals, Second Circuit January T, 1907.) 

No. loa 

1. SnippiNQ — RiGHT TO Limitation oï Liabilitt— Defectivb Equipmbnt of 

Vessel. 

A sbipowHer, who has provlded a sultable person as his agent to Inspect 
or provide for the proper équipaient of the vessel, is not deprived of the 
beneflt of the statute limiting iiability by proof of négligence of such 
agent In failing to provide such equipment or to maintain It in good 
condition of which the owner had no knowledge or notice. 

[Ed. Note. — Limitation of owners' Iiability, see note to The Longfellow, 
45 C. a A. 3Sr.] 

2. Samb— Privitt of Ownkb. 

The owner of a fleet of barges employed In the llghterlng service Is not 
deprived of the rjght to a limitation of Iiability for the death of an em- 
ployé engaged iu dlscharging a cargo of railroad rails from one of tha 
bîu-ges, resulting from the use of détective tongs borrowed by the master 
from another bout, where it was shown that such tongs were used in- 
frequeiitly and were not a part of the ordinary equlpment of the barges, 
but were supplied to some, and, wben needed by others, were borrowed 
from them ; that the owner had no knowledge of the defect, and employ- 
ed compétent mnsters on whose request tongs were iupplied or replaced 
wheu out of repair. 
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Appeal from the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree of the United 
States District Court for the Southern District of New York, dis- 
missing the hbel and pétition of Leah M. Saville for limitation of 
liability. The opinion of the court below is reported in 142 Fed. 1034. 

LaRoy S. Gove and James J. Macklin, for appellant. 
H. C. Smythe and Charles C. Sanders, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The court below concluded that 
"there can be little doubt of the defective condition of the tongs, and 
that the accident was principally attributable thereto." Of the five 
witnesses who testified to the defective condition of the tongs, four 
were manifestly hostile to the libelant and had been discharged from 
her employ, and the iîfth had left her service, while five other wit- 
nesses testified that the tongs were, or appeared to be, in good condi- 
tion. While we are not prepared to say, after an examination of 
the record, that we would hâve reached the same conclusion as that 
of the District Judge, yet, as he saw and heard the witnesses, we are 
not disposed to question the correctness of his finding on this point. 

It appears from the record that libelant had some 30 or 40 barges 
of the character of the Tommy engaged in the lighterage business and 
in handling ail kinds of merchandise, including railroad rails; that 
the Tommy was equipped with the usual hoisting appliances; that 
tongs for handling railroad rails are mère attachments hooked on to 
the hoisting appliances ; and that, while they are part of the means 
used on board of such barges for unloading cargo, they are not part 
of the equipment of each jjarge. The testimony on this point is as 
follows : 

The master, Thompson, said: 

"You wouldn't find tongs on every boat ; some boats hâve them, and some 
boats bave not them. 

"Q. If one barge was not equipped with thèse tongs, you would go to an- 
other barge and get the tongs? A. Yes, sir; yes, sir. 

"Q. But, however, it was always part of the equipment of some of the barges 
to hâve the tongs? A. Yes, sir. » * * Ail the barges haven't got tongs; 
they get them from one another. The way we bave been using them over 
there there is, many tlmes, long times, we don't use them, so some of the 
boats hâve them, and we loan them or borrow them from them." 

The witness Wills testifies as follows: 

"Q. Is it customary, or not, for thèse barges to be equipped with tongs? A. 
Not necessarily ; no. 

"Q. What do you do when there is a necessity for tongs? A. Then you go 
and borrow a pair from the nearest boat to you. 

"Q. That bas been for many years hère? A. Always so." 

Nelson, witness for the claimant, formerly employed by the libelant, 
testifies: 'We had several pairs;" and again: "We hâve plenty of 
them tongs." 
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Libelant's son was manager of the business at the office ; he also 
looked after the fitting eut of the boats. He died after the accident, 
but before any testimony was taken in this case. 

The testimony as to custom in procuring equipment, and in the use 
of tongs, is as follows: 

Louis Smith, who was the outside manager of the libelant's busi- 
ness, testified as follows : 

"Q. Supposing the barges needed anytliing by way of equipment or otlier- 
wise, how would you know tlaat? A. Anytbing he wants on the boats the 
captain goes to the ofHce and gets an order, and goes and gets it." 

Thompson, the captain, referring to his having borrowed the tongs 
in question, says as follows: 

"Q. Tou didn't send to your place of business or office for them, did you? A. 
No, sir. 

"Q. Why didn't you send word to Saville? A. We never used to do that. 
If I am short I loan to one man, and if he is short I loan him." 

This testimony as to custom is affinned by Benson, a former em- 
ployé of the libelant, but a witness for claimant, who says, referring 
to the tongs: 

"Q. Where are they now? A. I left them down there fat the blaeksniitli's). 
I bought a new pair. I got orders from Mr. George Saville — he is dead now. 
He gave me an order, and I got a new pair of tongs." 

It thus appears from the testimony that when the tongs were unfit 
the master reported the fact to the manager, libelant's son, and he 
gave an order to bave them supplied, but that when tongs were needed 
for use on any particular boat, and there were none on.board, the 
master borrowed them from one of the other barges. The owner, 
therefore, had provided the suitable and customary appliances for 
the service in which the barges were engaged, and is entitled to the 
protection of the statute, unless it appears that she failed to appoint 
a suitable person to supervise the barge and its equipment. 

It appears that Thompson, the man in charge of the lighter, had 
served as lighter captain for seven or eight years, working with 
another man in loading and discharging ajl kinds of cargoes, and 
loaning or borrowing tongs of the character of those hère in question 
whenever occasion required, in accordance with the custom, as stated 
above. It further appears that Thompson obtained the tongs in ques- 
tion from Benson, the master of the barge Brooklyn, and that, assum- 
ing the tongs to be defective, Benson was négligent in keeping them 
on board without notice to libelant, because, as sliown by his own 
testimony, as soon as he brought their defective condition to the at- 
tention of the manager, the manager provided him with a new pair 
of tongs. It nowhere appears that libelant was négligent in employing 
either Thompson or Benson, or that either of them was unfit to dis- 
charge the duties of barge captain. Assuming that the tongs were 
unfit for this particular service, it appears that libelant had no notice 
of such unfitness. It would seem to follow, therefore, that the dam- 
age was occasioned without the privity or knowledge of the libelant, 
who provided suitable equipment and appliances and the usual and 
proper means for replacing the same when they were unfit or worn ont. 
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In the Republic, 61 Fed. 109, 9 C. C. A. 386, this court, discussing 
the construction of the statute limiting liability, suggested that it 
would be a hard construction of the statute to deprive the shipowner of 
protection where a loss had occurred from the unseaworthy or de- 
fective condition of the vessel, without knowledge of the owner and 
without his personal negHgence, and held as follows: 

"It was tbe intention of Congress to relieve sliipowners from tlie consé- 
quences of ail imputable culpability by reason of tbe acts of tbeir agents or 
servants, or of tblrd persons, but not to curtail tbeir responsibility for tbeir 
own willful or négligent acts. Moore v. Transportation Co., 24 How. (U. S.) 
1, 16 L. Ed. 674 ; AValker v. Transportation Co., 3 Wall. '(U. S.) 150, 18 L. Ed. 
172 ; Craig v. Insurance Co., 141 U. S. 638, 12 Sup Ct. 07, 35 L. Ed. 886 ; Quin- 
lan V. Pew, 56 Fed. 111, 5 C. 0. A. 438; Hill Manufg Co. v. Providence & 
New York Steamsbip Ce, 113 Mass. 495, 18 Am. Rep. 527." 

This case, and the décisions therein cited, establish the rule that 
where the owner has provided a suitable person or persons as his 
agent to inspect, or provide for the proper equipment of, the vessel, 
he is not deprived of the benefit of the statute limiting liability by 
proof of négligence of such agent, where he has had no notice or 
knowledge of such négligence or résultant defect. Van Eyken v. 
Erie Railroad Co. (D. C.) 117 Fed. 712. 

The decree is reversed, with costs, and the cause is remanded to 
the court below with instructions to enter a decree in accordance 
with this opinion. 



SOUTHERN RY. CO. v. LESTER. 

(Circuit Court of Appeals, Sixtb Circuit. February 27, 1907.) 

No. 1,585. 

1. Appeal and Eeeop. — Review — Rtjlings ExcLUDiNS Evidence. 

Tbe presumption in an appellate court is tbat tbe judgiuent below vras 
rigbt, and tbe burden of sbowing to tbe contrary rests upou tbe plaintiff 
in error; and to sbow tbat tbe exclusion of testimony oiïered was errone- 
ous and barniful be must show what be clauued sucb testimony would 
bave been and would bave proved, if adniitted. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 3670.] 

2. WlTNBSSKS — ClîOSS-EXAMISATION — QUESTIONS AfFECTIKQ ACCURACY OP DI- 

RECT Testimoky. 

Where, in an action to recover for a personal injurj' received in a rail- 
road wreck, a pbysician testified on bebalf of défendant that be examined 
plaintiff at tbe place and time of tbe wreck and to his condition, it was 
proper on cross-examination to require liini to state tbe conditions tben 
existing as to the confusion, etc., whieh migbt afflect tbe fuUness and ac- 
curacy of his observations and examination. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Jourolmon, Welcker & Smith, for plaintiff in error. 
Pickle, Turner & Kennerly, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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SEVEllENS, Circuit Judge. The défendant in error brought this 
suit to recover damages for a personal injury sustained by him in a 
disastrous collision which occurred near New Market, Tenn., on Sep- 
tember 34, 1904, between two of the railway company's trains on one 
of which the plaintiff below was a passenger, in conséquence, as he 
allèges, of the négligence of the railway company. His injuries con- 
sisted of some wounds and bruises, but chiefly in a nervous shock from 
which he sufifered several months and was for a long time under méd- 
ical treatment. The négligence of the railway company was scarcely 
disputed, and there really seems no reason to doubt that the défendant 
in error was entitled to recover some damages. The question most 
contested at the trial was the extent of the injury. The verdict of 
the jury was in favor of the plaintiff in the sum of $3,700. The de- 
fendant moved for a new trial, which was refused, and judgment was 
entered upon the verdict. 

The plaintiff "in error assigns six grounds for reversing this judg- 
ment. The sixth of thèse is for error in refusing the motion for a new 
trial. This may be dismissed because not subject to review. 

The first four of the errors assigned are rested upon the rejection of 
évidence, and, as they are ail alike, they hâve been argued, and will 
now be çonsidered, together. 

The plaintiff below is an attorney at law, and testified in his own 
behalf. On cross-examination he was asked by counsel for the de- 
fendant several questions, as follows: 

"Q. 1. Mr. Lester, are you tlie same C. W. Lester who liad a suit against 
the railroad company dismissed in Bradley couiity circuit court because of 
cliamperty? 

"Q. 2. Are you tlie same C. W. Lester ttiat tlie Suprême Court of Tennessee, 
at its last term, issued an order requiring you to sliow cause wliy you sliould 
not be striclcen from tlie roll of attorney s? 

"Q. 3. Mr. Lester, did you not go to Jlorristown, before you were injured, 
and tben to a Mr. Bolton's house, one night, and call bim out of bed and tell 
him tbat tbe Southern Railway Company had sent you there to get a state- 
ment from him, as its attorney, the said Bolton being an employé of the South- 
ern Railway Company, regarding the niaraier of a wreek at Whitesburg, in 
which Dave Hill, another employé of the railway company, lost his wife? 

"Q. 4. Mr. Lester, I ask you if you didn't after you had made that repré- 
sentation, get Bolton to write out a statement ahout the injuries to Dave 
Hill, and sign it and give it to you as a Southern Railway attorney, when you 
were not such attorney? 

"Q. 5. I further ask you if, «n the next day, in the office of the Southern 
Railway Company, hère In Knoxvllle, you did not admit that you had gotten 
the statement referred to, under the conditions mentioned in the above ques- 
tion, to 5Ir. Cleage, in the présence of Bolton, and you stated to them that you 
regarded that as a legitimate way to get a lawsuit against the Southern Rail- 
way Company?" 

Each of them was objected to upon the ground that it was incompé- 
tent and inadmissible. But no privilège was claimed. The objections 
were sustained, and the défendant excepted. Counsel for défendant 
neglected to state to the court what answer he expected from the wit- 
ness. Whether it was proposed to impeach him as a witness, or to 
affect his standing as a lawyer and thereby diminish the damages, 
seems uncertain. Moreover, the answer which might naturally be ex- 
pected from such a question could not be with any certainty inferred 
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from the character of it. The presumption on this review is that the 
case was properly tried and that the judgment is right. The burden 
of showing the contrary is upon the plaintiff in error, and, in order 
to préserve the question and to, show that the exclusion of the testi- 
mony was harmful, it was incumbent in the party claiming to be in- 
jured to show what he claimed the testimony would prove. This is 
the recognized rule in the fédéral as well as the state courts. A long 
list of décisions in the state courts to this effect is given in 3 Cyc, at 
pages 165, 166. Some of the cases in the Suprême Court of the 
United States where the rule has been stated and applied are : Pack- 
et Co. V. Clough, 20 Wall. 528, 22 L. Ed. 406 ; Railroad Company v. 
Smith, 21 Wall. 255, 22 L. Ed. 513 ; Thompson v. Bank, 111 U. S. 
529, 4 Sup. Ct. 689, 28 L. Ed. 507; Shauer v. AUerton, 151 U. S. 607, 
14 Sup. Ct. 442, 38 L. Ed. 286 ; Buckstaff v. Russell, 151 U. S. 626, 14 
Sup. Ct. 448, 38 L. Ed. 292. And as said by Mr. Justice Harlan in 
Shauer v. Alterton, supra: 

"The rule is iiot the less applicabîe in tlie présent case, beeause tlie trial 
court excluded the answer to the question upon the particular grouud stated in 
the bill of exceptions." 

For the same reason, the rule is not the less applicable beeause the 
grounds stated were too gênerai. 

Thèse four of the assignments of error must be overruled. 

The fifth assignment is that the court erred in admitting certain 
testimony given on cross-examination of a physician and surgeon, 
Dr. Jones, a witness called by the plaintiff in error, who testified to his 
being at the place of the wreck and examining the plaintiff there, and 
to his subséquent examination of the plaintiff at the Knoxville Hospital. 
In answer to questions put by counsel for the plaintiff, now défendant 
in error, though what the questions were does not appear, he testified 
that "there was great confusion at the wreck ; it imparted itself to me as 
a physician- — would confuse anybody. I had to nerve myself up to 
avoid it." This testimony was objected to "beeause," quoting from 
the record, "this case must be tried upon the effect it had on the plain- 
tiff alone, and not upon other conditions and circumstances." This 
objection did not touch the ground on which the admissibility of the 
testimony rested. It tended to prove the conditions in which the wit- 
ness acquired his knowledge of the facts about which he was testifying, 
and which would be likely to affect the fuUness and accuracy of his 
observation and the impressions of the facts which he brought from 
the wreck to the trial ; and for this purpose the évidence was clearly 
compétent. The rule hère applied is a déduction of common reason, 
and needs no citation of authorities to confirm it. But see 1 Wharton 
on Evidence, § 404; 2 Wigmore on Evidence, 994. We express no 
opinion upon the question whether the évidence, if received for any 
other purpose, was such as would be at ail likely to influence the ver- 
dict. 

The judgment must be affirmed, with costs. 
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AMEKICAN WRITIXG MAOH. CO. v. WAGNFJl TYPEWRITIÎR CO. 
(Circuit Court of Appeals, Second Circuit. January 8, 1907.) 

No. 19. 

1. Patents— Anticipation— Tabulating Attachment fob Typeweiting Ma- 

chine. 

The Schulte patent, No. 450,592, for an improvement in typewriting ma- 
chines, consisting of a tabulating attachment, claim 9, is void for antici- 
pation by an invention made by Yost for which an application for a pat- 
ent was filed several years before the Scbulte application, accompanied 
by a full-sized operative model embodying the combination of said claim, 
which was also shown in the drawings, it being further shown that anotber 
of such Yost machines was built at about the same time and practically 
used for tabulating purposes. Also held not infriuged, even conceding that 
it was not anticipated. 

2. Same — Modei, as Evidence of Anticipation. 

While a model filed in the Patent Oflice will not, in itself, amount to 
an anticipation which will invalidate a subséquent patent to another, the 
Word "model" as so used must be understood in its ordinary sensé as 
meaning merely a pattern or représentation, and not as meaning the actual 
machine or device of the invention. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. S8, Patents, § 77.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 138 Fed. 108. 

On appeal by tlie complainant from a decree of the Circuit Court for 
the Southern District of New York in favor of the défendant in a suit 
for infringement of the ninth claim of letters patent No. 450,592, 
granted to J. H. Schulte April 14, 1891, the appHcation being filed 
July 33, 1886. 

Edmund Wetmore and Henry D. Donnelly, for appellant. 
Arthur v. Briesen, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. This is an equity suit for the infringement 
of the ninth claim of letters patent granted to J. H. Schulte, for im- 
provements in type-writing machines and relates particularly to that 
part of the machine known as the tabulating attachment, which is 
described in connection with a "caligraph" machine. It may, however, 
readily be adapted for use in other well known writing machines which 
employ a sliding carriage in which is mounted a roUer for supporting 
the paper to be printed upon. 

The patentee's main objects were, first, to produce a machine in 
which the means for disengaging the carriage fro.n the step-by-step 
spacing mechanism are connected thereto and operated automatically 
thereby. Second, to provide a stoo or abutment for arresting the 
carriage ata predetermined p'^int after being released from the step- 
by-step spacing mechanism. The invention consists in combining with 
the step-by-step spacing mechanism means for releasing the carriage 
therefrom, the carriage being provided with a stop 1 1 coact with the 
spacing mechanism so that it may be detained automatically after dis- 
engagement from the latter. 
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The spécification contains the following statement of the prior art: 

"This movement of tlie carriage is generally efCected by a step-by-step ac- 
tion tlirough the eseapement spaeing mechanism of the machine, and is neces- 
sarily slow ; but in some machines there is pivoted in connection with the 
racks a device which may be reached (thougb not withont inconvenience) and 
operated to throw ont of engagement the step-by-step feeding mechanism and 
permit the carriage to travel quickly toward the left of the machine." 

This is a distinct récognition of a fact which is established by the 
proof that, prior to Schulte, there were machines provided with a de- 
vice which enabled the operator to throw ont of engagement the step- 
by-step feed mechanism, thus permitting the carriage to travel quiclcly 
towards the left to be stopped by his hand at the desired point. 

The Claim Involved. 

The ninth claim, which is the only one in controversy, is as follows : 

"In a type-writing machine, the combination, with the carriage, of an ad- 
justable eolumn-stop, a dog to engage the same, and a linger-picce or key to 
actuate said dog, suljstantially as and for the purpose set forth." 

The claim is for a combination, in a type-writing machine, contain- 
ing four éléments as follows: 

First. The carriage. 

Second. An adjustable column-stop. 

Third. A dog to engage the column-stop. 

Fourth. A key to actuate the dog. 

The last three — ^the column-stop, the dog and the key, are the 
f eatures relied on by Schulte to form the tabulating attachment. 

Contention of Parties. 

The complainant insists that the claim covers a pioneer invention and 
is entitled to a libéral construction and a wide rang; of équivalents. 
The défendant contends that the claim is anticipated and that, in any 
view, it must be limited to the mechanism described and shown and, 
as so construed, it is not infringed. 

Date of Schulte's Invention. 

Schulte's application was verified July 15, 1886, and was filed July 
23, 1886, but the complainant contends that the invention was ac- 
tually made about the middle of May, 1883. We are of the opinion 
that the record fails to establish any earlier date for the invention 
than May, 1886. The so-called proof to the contrary, if entitled to any 
considération whatever, wholly fails to establish the dat: as early as 
U-8S3 by the clear, convincing proof required in suci circumstances. 

Schulte was sworn in the action brought by the Wagner Company 
against Wyckoff and others, argued at the same time as the présent 
action and by stipulation the testimony in that case may be considered 
hère with the same force and effect as if taken in this' suit. He was 
asked : 

"During the time that you worked for the American Writlng Machine Com- 
pany, did you or not, devise or make any device or attachment adapted for the 
use upon a typewriter for column spaclng or tabulating work?" 
151 F.— 37 
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The answer was: 

"Yes, sir, in tbe mlddle of May, 1&86." 

We are unable to find any intimation of an earlier date except the 
testimony found in the record of interférence before the Commissioner 
of Patents between Schulte and U. Sherman McCormack, introduced 
by the défendant without any stipulation that the testimony found 
therein shall be regarded as talien in this action or considered as proof 
of the facts hère in issue. In the interférence proceeding Schulte swore 
that he conceived the invention in the middle of May,^ 1883, at Corry, 
Pa. Assuming that we are permitted to consider this testimony it 
is enough to say that it is vague, uncertain, at variance with his later 
statements and absolutely insufficient to carry the date of his invention 
to 1883. 

Yost Anticipation. 

The défense of anticipation is based principally upon letters patent 
to G. W. N. Yost, granted April 23, 1889, upon an application iiled 
June 28, 1880, and the model accompanying the same, filed September 
3, 1880. The patent does not disclose the tabulating attachment of the 
Schulte patent, but the drawings shovi^ an adjustable stop and the 
model does, we think, disclose fuUy the combination of the ninth claim 
in controversy unless confined to the identical rnechanism described and 
shown. The model, which at the présent time is capable of being 
operated, shows, in a type-writing machine, the combination with a 
carriage of an adjustable column-stop, (which is an internally threaded 
block mounted on a screw rod) a dog to engage the same and a key to 
actuate the dog. The dog and key are almost the exact counterparts of 
similar cléments in the Schulte combination and opéra te in the same 
way. 

The complainant has taken the testimony of several witnesses, hav- 
ing more or less intimate knowledge of Yost's connection with the type- 
writer art in the early eighties, who testify that they do not remember 
the Yost model or any similar machine, but ail this testimony may be 
rejected as negligible in view of the indisputable fact, as shown by the 
filing card attached, that the model was received at the Patent Office 
September 3, 1880. By letter, dated June 29, 1889, the examiner with- 
drew the Schulte application from issue in view of the Yost patent and 
model. Of the lattef the examiner says : 

"See model, showlng an adjustable column-stop in the path of the dog, when 
the latter is thrown out of engagement with the raclî bar by double movement 
of the space key. This stop is showii also in Figs. 1 and 2 of drawing." 

In a subséquent communication (August 5, 1889) the examiner de- 
scribes the model as "a full sized operative machine, complète in every 
respect, except that ail the keys and type bars bave not been put in, 
a feature that is immaterial in respect to the point at issue. The ma- 
chine is more than a model; it is clearly a macUine manufactured 
with others for purposes of use and sale — a completed machine which 
can in no sensé be considered an abandoned experiment." Claim 9 
was thereupon rejected but was afterwards allowed upon receipt of an 
afïidavit by Yost, verified December 19, 1890, in which he states, in 
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substance, that after an examination of letters patent, No. 401,990, he 
is unable to State why the screw and nut were put into figures 1 and 2 
of the drawings, his impression being that said devices had relation "to 
an adjustable means for ringing the gong at predetermined points," 
and that he has no recollection of inventing a device for doing column 
work. At the date of this affidavit the complainant was the owner of 
the Yost patent and of the Schulte application. 

The complainant's expert testified in the Wagner- Wyckoff Case that 
he had examined the Yost mode! in the Patent Office and after de- 
scribing it continues as follows : 

"From the foregoing I am compeiied to understand that the eonstruction and 
mode of opération of this Yost patent model, as expUiiiied by the examiner, 
was such that it was adapted for 'tabulating purposes.' " 

It is argued that the Yost model is only the skeleton of a type-writing 
machine, the type bar and finger-key being frail and flimsy. It is 
quite true that only so much of the typewriter necessary to exhibit the 
invention is shown, but this is also true of the drawing of the Schulte 
patent where the inking mechanism, roller, type levers and finger- 
keys hâve ail been removed. Indeed, this is true of most of the patents 
in évidence and is generally necessary where the improvement relates 
to one feature only of a complicated and composite machine. One who 
has invented an engineer's airbrake valve is not required to describe 
and show his device attached to a fuU sized locomotive. It is not to 
be expected that a model made in 1880, when the art was in its infancy, 
will exhibit ail the perfections which a quarter of a century of develop- 
ment has since added. Grant that it \\'^.s détective in each of the par- 
ticulars pointed out by the défendant, grant that each feature of the 
combination has been simplified, strengthened and improved, and yet 
the fact remains that it was, and is to this day, an effective, operative 
tabulating attachment. It is, vve think, a much clearer exemplification 
of the invention than anything found in the Schulte patent. 

On the 17th of July, 1888, Schulte, in his preliminary statement in 
the interférence proceedings between him and McCormack, swore "that 
no model of the invention in issue has been made by him ; and the in- 
vention has not by him been embodied in a full sized machine." Yost's 
affidavit, which resulted in securing the issue of the Schulte, is entitled 
to little considération as proof of the statements contained therein. It 
was evidently procured to put an end to att inconsequential contro- 
versy which would in no way benefit Yost even though it resulted in 
defeating the Schulte patent. If Yost had been sworn in this cause 
and given similar négative testimony it would hâve availed nothing in 
face of the existing verity in métal shovving precisely what he accom- 
plished. 

Franz X. Wagner, who for many years had been an inventor and 
manufacturer of typewriter models and machines, made the Yost 
model in question with the adjustable stop for the purpose of stop- 
ping the carriage at any desired point. He testifies that Yost gave 
him the idea and left the détails of construction to him. He also says 
that about the same time, between 1880 and 1882, he made another 
operative machine for Yost with a full key board and a tabulating 
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attachment like that of the model. Wagner is a German and testi- 
fied that it was difficult for him to explain intricate machinery in 
English. At the time he testified he was in the employ of the défend- 
ant as an inventer, receiving a fixed salary. That the Yost model was 
in existence as early as September 3, 1880, has, as before stated, been 
established by proof which is incapable of contradiction, and although 
Wagner's tcstimony must be weighed in the light of his relations 
with the défendant company we see no reason to doubt the statement 
that he received his instructions from YosL That he made the mode! 
there can be no doubt. 

Edward M. Johnson, whose acquaîntance with Yost began in 1878 
or 1879, and who, with his brother Robert and Yost formed the 
American Writing Machine Company, testified that a number of 
models and machines were made for Yost at about that time. He 
remembered two between 1880 and 1881 ; one a machine for visible 
writing; the other a machine for tabulating. The latter was an 
operative machine and was used experimentally by the witness to do 
writing and tabulating and also by the typewriter operator employed 
by them at the time. Although the witness, who is a chemist, could 
not describe the exact détails of the tabulating mechanism he knew 
that the machine "had an attachment that would allow the carriage 
to be released and stop at a given point that was adjustable." 

Robert W. Johnson testified that the typewriter business in the 
early 80's was in its infancy and it occurred to him that if a machine 
could be devised which would make invoices better than those then 
in existence it would find a ready market in the commercial world. 
He constantly suggested the importance of such an improvement 
to Yost who made a machine designed to accomplish that purpose. 
This machine "could be moved over an intervening space and stop- 
ped at a given point; which could be adjusted so that the greatest 
amount to be made in the invoice — that is, whether the line was at 
the ten dollar line or one hundred dollar line, or whatever line the 
main figures — so that it could be adjusted to stop at that line of fig- 
ures." The witness describes the machine having the tabulating de- 
vice in part as follows: 

"On ttte machine that I gaw he had made an adjustable point which could be 
moved laterally along the carriage so that It could be set at différent points: 
and the dog, as the carriage was carried laterally etruck thIs attachment which 
was carried on a screw." 

This machine was built by Wagner previous to 1883 and about 
1880 or 1881. The witness is shown the Yost patent and recognizes 
the "A Stop" of figure 1 and of the Yost model as the adjustable 
screw threaded column-stop which he had previously described. The 
witness was asked: 

"How does the construction as lllustrated In figure 1 of the patent Just 
Bhown you, in tins respect compare with the machines that were actually built 
08 you say about 1880 î" 

He answered: 

"I cannot be absolutely certain, because it Is a long time ago, but so far as 
I can remember they had Identically the same thing." 
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Complète working machines having this attachment were publicly 
used in tlie ofïice of the writing machine Company for making in- 
voices prier to 1882. 

The testimony of another witness, Belcher, is also in strong cor- 
roboration of the defendant's contention that the improvement cov- 
ered by the ninth daim of the Schulte patent was well known and 
in actual opération years prior to the earliest date which can be as- 
signed to the Schulte invention. 

The complainant's testimony in reply is négative in character. 
Persons employed by Yost, and having more or less knowledge of 
what contributions he was making to the art at the time in question, 
testify that they do not remember the Yost model and hâve no recol- 
lection of seeing the tabulating attachment, although several of them 
recall the fact that Wagner was employed by Yost as a model mak- 
er. Of course the fact that thèse men do not remember seeing a 
structure which actually existed at the time is immateriality reduced 
to its last analysis. Yost, the inventer, was not called by either party 
and one of the witnesses testifies that he heard that Yost was dead al- 
though we hâve been unable to find direct proof of his death in the 
record. We are therefore of the opinion that six years prior to the 
date of Schulte's invention there were in existence at least two type- 
writing machines with an operative tabulating attachment which were 
actually used in making out invoices in the office of the writing ma- 
chine Company. This improvement was probably conceived by Rob- 
ert W. Johnson; it was given tangible shape and form by Yost, the 
machines being constructed by Wagner. If the proof of prior in- 
vention were confined to the Yost patent alone, or to the oral testi- 
mony alone, or to the model alone, it would be probably rejected as 
insufficient, but the three united présent one of the strongest cases 
of anticipation with which we are familiar. The drawings of the pat- 
ent concededly show an attachment capable of use as a tabulating 
device and incapable of any other use, at least the other uses sug- 
gested in the Yost affidavit, and elsewhere, are of such a nature as 
to appeal only to one whose imagination has been abnormally devel- 
oped at the expense of his reason. The model filed in connection with 
the spécification leaves no doubt as to the meaning of the drawings 
and is a complète embodiment of the combination of the claim in 
question broadly considered. It shows a device, which, if attached to 
a typewriter, is capable of doing tabulation work. The oral testimo- 
ny supplies the only missing link and leaves no reasonable doubt as 
to the purpose for which the machines were made. 

How is it possible for the court to reject this proof? On what 
theory can we décline to give it the full weight to which it is en- 
titled? The complainant has failed to discrédit or answer the évi- 
dence except in a few subordinate and immaterial particulars. It 
does not dispute the prior existence of the drawings or of the model. 
It cannot do so. It admits that the model was probably made by 
Wagner, but asserts that it was a crude and flimsy structure, incapa- 
ble of successful opération. No attack is made upon the character of 
two, at least, of the defendant's witnesses who testify to the success- 
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fui opération of the anticipating machines, for they evidently are 
gentlemen wliose lives are above reproach, but it is asserted that the 
machines did not work successfully and were subsequently abandoned. 
That they did not work as successfully as the perfected machines of 
the présent is, of course, conceded, but the prqof does not justify the 
conclusion that they were abandoned experiments. No one can read 
the testimony in the light of the Yost model without being convinced 
that the idea of a tabulating attachment is embodied there as clearly as 
in anything Schulte has contributed to the art. Neither produced 
a perfect device capable of competing commercially with the ma- 
chines of the présent, but both had given form to the idea so that the 
work of the subséquent improver was comparatively easy. Both had 
the idea but Yost had it years before Schulte. The theory that what 
Yost, or Yost and Johnson, did was expérimental and abandoned as 
a failure cannot be maintained. If the invention were made it is 
immaterial how it was made or for what purpose. It is only where 
experiments fall short of the desired resuit and are abandoned as 
failures that they are rejected as proof of want of noveltv. Water- 
man v. Thomson, 2 Fish. Pat. Cas. 461, Fed. Cas. No. 17,260 ; Aiken 
V. Dolan, 3 Fish. Pat. Cas. 197,203, Fed. Cas. No. 110. 

With this évidence before us of the existence of the Yost draw- 
ings, model and use in 1880, we are unable to reach the conclusion 
that the tabulating attachment was invented by Schulte six years 
afterwards. 

L,aw Applicable to Model. 

It is urged by the complainant that novélty of the combination of 
the ninth claim cannot be negatived by the Yost model and in sup- 
port of this proposition we are referred to Walker on Patents, § 61, 
and cases there cited. 

Cahoon v. Ring, 1 Clifï. 592, Fed. Cas. No. 2,292, was a trial of 
certain feigned issues of fact by a jury to détermine whether com- 
plainant's patent for an improved seeding machine was valid and in- 
fringed. At page 611 Judge Clifford charged the jury: 

"You are accordingly instructed to inquire and détermine, from the évidence, 
whether Ivuce made his alleged invention of the vertical machine public, and 
if he did not, but had used it for no purpose, except simply for his ovcn pri- 
vate experiments, and if it had been broken up prier to the 14th of May, 
1857 (the date of Cahoon's application) and its materials used for other pur- 
poses, and its essential parts lost, and the Invention forgotten or abandoned, 
that such an invention and use would be no obstacle to the taking out of a pat- 
ent by Cahoon, or those claiming under him, and that the model, or machine, 
now in évidence, on that state of facts, would not invalidate the Cahoon pat- 
ent, if he was an original inventer of his improvements, without any knowl- 
edge of said machine, and did not dérive any of them from Luce." 

In Stainthorp v. Humiston, 4 Fish. Pat. Cas. 107, Fed. Cas. No. 
13,281, the court says: 

"The machine of Whitfleld never went Into practieal use. Although, a 
working model was made in or about the year 1849, and was soon after used 
for two or three hours in making candies, by way of experiment, the machine 
may well be considered as but an abandoned experiment." 

In Johnson v. McCuUough, 4 Fish. Pat. Cas. 170, Fed. Cas. No. 
7,401, the court said : 



AMERICAN WEITIXG MACH. CO. V. WAGNER TÏPEWRITER CO. 583 

"I liave also exaiiiined ail the testimony relatlng to the Shsmr model, and 
fliid that it does not sliow more tlian the making of a model, and not of any 
practical working machine, which is necessary to-overthrow a patent." 

In Stilwell Co. v. Cincinnati Coke Co., 1 Ban. & A. 610, Fed. 
Cas. No. 13,453, tlie court said of a model made prior to the invention 
in question : 

"ïhat (the making of a mère model) does not constitute invention, and it 
can only be nsed as an item of testimony, reflecting upon the making and 
using of the wooden heater in 1845 or 1846. Taking it in connection with 
the testimony on that point, and weighing ail the testimony together, I cannot 
say, that it is of that clear and satisfactory character, as requires me to flnd 
that James Armstrong invented the device, as claimed, in 1845 or 1846." 

In Bowers v. Von Schmidt (C. C.) 63 Fed. 572, the court, at page 

577, says : 

"That models or drawings will not constitute invention, se as to amount to 
anticipation, may be true, but models or drawings may constitute invention to 
avoid anticipation." 

Non constat models and drawings may be used to establish an inven- 
tion prior to that of the patentée. 

Thèse are ail the authorities cited by Mr. Walker and we are con- 
vinced that they do not sustain the broad contention of the complain- 
ant. The law, section 4886 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 3382], provides that any person may obtain a patent, 
inter alia, for a machine invented by him "not known or used by others 
in this country before his invention or discovery thereof." It is 
clear, as pointed out by Mr. Walker, that knowledge of a model 
of a machine is not knowledge of the machine itself any more than 
knowledge of a model of Brooklyn Bridge is knowledge of that 
structure. But we think the rule should be restricted to a model 
pure and simple as the word is understood in common parlance, 
viz. : a pattern, a copy, a représentation usually upon a reduced 
scale. The word "model" should not be construed to mean the identical 
device which is covered by the patent. If this were otherwise a défend- 
ant who produces the exact structure of the claims and proves that 
it was known prior to the date of the alleged invention is completely 
answered if the complainant can show that the anticipating structure 
was filed as a model. In other words, the question is not one of 
nomenclature but of fact. In the case of a complicated machine a 
small model incapable of actual use may be filed for the purpose of 
explaining and illustrating the drawing; that such a model alone 
would not anticipate is, of course, perfectly clear. On the other hand, 
it frequently happens that the applicant files as his model not a pattern 
or représentation of the thing invented by him but the thing itself. 
Take, for illustration, an application for a patent for a horseshoe nail 
where one of the nails made by the inventer is filed as a model, can 
it be that a subséquent applicant can hold a patent for that nail or any 
feature thereof after proof of its prior existence and the knowledge 
thereof by the public? During the pendency of an application a 
model filed in the Patent Office is supposed to be inaccessible to the 
public and therefore proof of its filing date is not alone proof of public 
knowledge at that time, but, on the other hand, such knowledge hav- 
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ing been shown by extrinsic évidence, the model îs not open to the 
suspicion that it has been altered and, until proof to the contrary is 
adduced, must be presumed to be in the condition it was in at the date 
of filing. As before stated we think the Yost model was something 
more than a mère model, for the reason that it is a full opcrative em- 
bodiment of the tabulating mechanism, and for the further reason that 
its existence and purpose is established by évidence independent of 
its connection with the Patent Office. 

In view of what has been said we deem it unnecessary to discuss 
the other prior patents and évidence of anticipation. The idea of 
stopping the carriage automatically at the tabulating point instead of 
by the hand of the operator is one that would naturally occur to any 
intelligent workman skilled in the art and it is not surprising, as 
the proof shows, that several inventors at nearly the same time undei- 
took to remedy the difficulty. It would, however, extend this opinion 
beyond ail reasonable limits, w'th no corresponding advantage, were 
we to attempt a discussion of ail of the questions mcoted in tliis cnor- 
mous record. If the Yost model, patent and machines and the testi- 
mony regarding the same do not completely anticipate the claim in 
question they so limit it to the identical construction described and 
shown by Schulte that there can be no prêteuse that the défendant 
infringes. 

Infringement. 

The defendant's machine is a modem typewriter containi-ng many 
improvements which were unheard of at the date of the Schu-te appli- 
cation. It is described at length by the experts in ail its minute dé- 
tails — those which are involved in the présent controversy as well 
as those which are in no way involved. It suffices to sgy that in our 
judgment the défendant does not infringe the ninth claim even if 
the évidence of anticipation were removed from the case. The dog 
of the claim is marked in the drawings and referred to in the spécifica- 
tion as "the dog e." This dog engages with the racks to form the 
step-by-step mechanism used in ordinary writing and when released 
from the racks by the downward pressure of th; key the same dog e 
stops the carriage at the tabulating point by coming into cjntact with 
the column-stop, adjustable or fixed, on the third rack. The defend- 
ant's machine does not include such a dog. The feed dogs of the 
défendant are feed dogs only and hâve no part in stopping the carriage 
by contacting with the column-.top. For this purpose the défendant 
provides separate and distinct stops, strongly and firmly mounted not 
on the carriage but on a rod journaled to the frame work of the ma- 
chine, the stops being moved into the path of a lug on the carriage, 
thus stopping the latter at the desired point. The work of arresting 
the carriage when it moves forward under the influence of the spring 
is thus placed upon heavy, strong stops and not upon the comparativeîy 
small and délicate feed dog. The défendant does not use the dog e 
to stop the carriage by engagement with a column-stop and therefore 
does not hâve the third élément of the claim. If the claim be construed 
to cover a dog, which simply engages the column-stop and performs 
no other function, the combina' ion is inoperative, for such a dog 
could not come in contact with the stop until the feed dog is thrown 
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out of engagement with the racks, and no releasing mechanism is pro- 
vided in such a combination. The court is not permitted to reconstruct 
the claims of a patent, and the patentée is bound by the claims as he 
has written them. In the présent case the patentée in drafting the 
ninth claim has chosen to confine hiniself to a single movable dog, 
viz. : the feed dog of the step-by-step movement. Only one dog is men- 
tioned in the claim. It is a dog to eng-^ge the adjustable column-stop 
and which is itself actuated by the f.nger pièce or key. If we take 
this single dog to be other than the feed dog, we may actuate it by the 
key as much as we please and thus move it into position to engage 
the stop, but noth'ng will happen because the claim contains no 
provision for siraultaneously releasing the two engaging parts of the 
step-by-step mechanism. Upon anv interprétation of the claim which 
makes the single dog a dog other than the feed dog, the combination 
is inoperative. If, however, the dog of this claim be held to be the feed 
dog as undoubtedly the patentée uuderstood it to be, the very move- 
ment of the key pièce which actuates it to engage the adjustable column- 
stop at the same moment of tirae releases it from the racks, thus dis- 
engaging the step-by-step mechanism and making the claim operative. 
The decree is affirmed 
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Ko. 20. 

1. Patents— CoKSTRucTio>" of Claims— Ijiprovemext Patents. 

In eousirning improvement claims of a patent, considération stould 
be piven to tlie character of the iniprovements introduced by tlie patentée 
and the cliange in tlie art attributable to them. AVhen they resuit in con- 
verting imperfection into completeness, and in producing the first prac- 
tically and cominercially successful machine, however simple the change 
appeavs, the invention is entitled to libéral treatment by the courts. 

lEd. Note.' — For cases in point, see Cent. Dig. vol. 38, Patents, § 249.] 

2. Same— Peimary Improvements. 

Courts look with favor upon patents for primary improvements whicb 
are novel and a manifest departure from the principles of prior structures, 
and which constitute the final step neceasary to convert failure into suc- 
cess. 

3. Same. 

A strict construction of the claims of a patent should not be resorted' 
to. if the resuit would be a limitation on the actual invention, unless it 
is reiiuired by the language of the claim. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 241.1 

4. Same — Inehingement — Chanoe or Parts. 

Infringement is not avoided by changes in a patented. machine which 
are nonessential, as by changing the positions of parts or transferring a 
function from one part to another, without afCecting the prineiple or mode 
of opération. 

5. Same— Construction of Patent for Pbimary Improvements— Tabtjlat- 

iNG Attachment for ïypewbitebs. 

The Gathright patent, No. 436,916, for an improvement in typewrlters, 
which consists of an automatic tabulating attachment, while not for a 
pioueer invention, covers a primary and valuable improvement on the 
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tabulators of tlie prier art, and tfte first praotipallj»^ and commerciaux suc- 
cessful tabulating device, and its claims are eutitled to a constractiou 
sufficiently libéral and a range of équivalents sufflciently broad to protect 
the actual invention. As so coustrued, daims 4 and 5 held infringe«L 

C. SaME— INB'BINGEMENT— SpECIFIC IMPEOVEMENT CLAIMS. 

A patent for a spécifie improvement on a prior machine is not infringw! 
by a machine ^yh!(•ll does not oontaiu sueli improvement, ou tlie tbeory 
that an équivalent device is used. 

7. SAME — INFBINGEMEXT. 

The Gathright patent, No. 452,208. for an improved tabulating attach- 
ment for typewriters construed, iind hcld not infringed. 

Appeal from the Circtiit Court of the United States for the Southern 
District of New York. 

For opinion below, see ]38 Fed. 108. 

On appeal by the complainant from a decree of the Circuit Court 
for the Southern District of New York in favor of the défendant in a 
suit for infringement of two letters patent, granted to Tosiah B. Gath- 
right for improvements in typewriting machines. Tlie first of thèse. 
No. 436,916, was granted September 23, 1890; the apph'cation being 
filed January 15, 1889. The second, No. 452,268, was granted May 12, 
1891 ; the application being filed October 17, 1890. 

A. von Briesen, for appellant. 

Edmund Wetmore and H. D. Donnelly, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. This is an equity suit for the infringement of 
two letters patent, granted to Josiah B. Gathright, for improvements 
in type-writing machines. 

First Gathright Patent. 

The fîrst of thèse patents, No. 436,916, relates to improvements in 
that class of machines which are provided with feed racks for moving 
a carriage to space between the letters of each line. 

The spécification describes the improvement as embodied in a Rem- 
ington machine. The patentée says that prior to his invention, when 
the operator desired to do tabulating work, it was necessary for him 
to advance the carriage by repeatedly striking a spacing key or by 
unlatching the carriage and sliding it to the desired point by means of 
a hand lever; both methods being tedious, irritating and perplexing. 
The patentee's object was to obviate thèse objections by providing 
means for automatically locating with the typewriter one or more 
columns of words or figures and mechanically skipping any intervening 
space desired to be left blank. The invention consists in the construc- 
tion and combination of parts forming a portion of a typewriter de- 
signed to accomplish the objects stated. 

The principal features of Gathright's invention are the foUowing; 

First, a supplemental spacing key which is exclusively devoted to the 
tabulating attachment and performs no function except in connection 
therewith. The operator, by pressing on this key disengages the de- 
tent, or feed-dog, from the rack, which is held disengaged until the car- 
riage passes over the desired space, when the carriage is stopped by 
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the latéral arm of the feed bar, which is pivoted to the carriage, coming 
into contact with lugs adjustably but firmly fixed to the stop-rod. 
By releasing the key from pressure the stop-lug is removed from the 
usual path traveled by the carriage and the detent again engages with 
the toothed rack. 

An independent key of this character bas advantages over the 
keys of the prior art and particularly over a key adapted by light pres- 
sure to advance the carriage a single letter space and, by heavier pres- 
sure, to release it entirely. Such a key, as is pointed out by the patentée, 
is in continuai danger of being over-pressed, unless the mind of the 
operator is constantly alert to prevent it. 

A second feature is the lift-slide and stop-rod freely hung, adjustable 
longitudinally of the machine, and normally supported close beneath 
some cross portion, like the latéral arm of the feed rack referred to 
above. This rod is raised and lovvered by the spacing key lever and 
Connecting upright post on which the rod is seated. The rod is pro- 
vided with lugs for stopping the carriage which may be adjusted, by 
set screvi's, at any desired point on the rod. When pressure on the key 
is released the rod returns to its normal position, the stopping shoulders 
of the lugs are removed out of the path of the carriage and the machine 
is free to résume its step-by-step action. The lever between the key 
and the vertical post, which connects the lever to the stop-rod, is 
pivoted to the frame of the machine and constitutes the mechanism for 
lifting the lugs into contact with the carriage arm and lowering them 
out of contact as the key is respectively pressed down or released. 

Generally speaking, the patentee's contribution to the art consists in 
providing an independent mechanism operated by a separate spacing 
key by which adjustable stop-lugs can be brought into contact with a 
portion of the feed carriage, thus dispensing with the use of the small 
and comparatively délicate feed-dog, or detent, to bear the greatly in- 
creased strain when the carriage is released from the step-by-step move- 
ment. The drawings show the adjustable lugs attached to the stop-rod, 
but it is obvious that if, for any reason, it were désirable to transpose 
thèse parts so that the adjustable lugs are attached to the moving frame 
and the fixed abutment to the stop-rod, the change would not be a 
departure from the spirit of the invention. The two would be alterna- 
tive and équivalent constructions. 

The tabulating attachment is so constructed that it may be attached 
to or removed from the machine without interfering with its use as. 
an effective typewriter. The patentée says : 

"It would require only ordinary mechanical skill to adapt my stop-rod and 
lugs to any klnd of a self-feeding typewriting machine by following out the 
princlple of construction herein described. Therefore, I deem it unneeessary 
to illustrate its application to the great variety of typewriting machines which 
bave been Invented." 

The Claims. 

The claims involved are as follows: 

"(4) The comblnation of a stop-rod freely hung to the machine, a stop-lug 
thereon, and a supplemental spacing-key hung in the machine and adapted to 
move the said stop-lug into the path of a portion of the feed-carriage, and con- 
nection between the stop-rod and rack-bar, substautially as shown and de- 
scribed. 
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"(5) In a typewriter, the combinatlon of the usual letter-keys and one or 
more spacing-keys having mechanism in common for permitting the carriage to 
moye a defluite space at each stroke, and a supplemental spacing or sklpping 
key fltted to permit the carriage to inove auy desired number of said spaces, 
according to adjustment, said key provided with independent mechanism for 
releasing the carriage from the datent, and mocUaiiism for simultaneonsly in- 
tei-posing au adjustable stop, substantially as sliown and described." 

Contention of the Parties. 

The complainant contends that Gathright was the first to construct a 
commerciall}^ operative tabulator, that the patent is a pioneer and 
that thèse claims are entitled to a broad range of équivalents. 

The patentee's own views on this subject are stated in the spécifica- 
tion as follows : 

"Because of the necessary changes in détails of construction that would 
naturally resuit from the adaptation of niy invention to dilïcrent styles of type- 
writing machines, I do uot wish to confine my claims to the spécifie device 
herein described." 

The défendant disputes this contention and insists that if a construc- 
tion broad enough to include its tabulator is placed upon the claims 
they are anticipated by prior patents and structures. If, however, 
the claims are confined to the improvements contributed by Gathright 
they are not infringed. 

Second Gathright Patent. 

The second patent, No. 452,268, was granted to Gathright, May 13, 
1891, and is for an improvement upon the mechanism of the first pat- 
ent whereby the skipping device of No. 436,916 may be adapted to fit 
type-writing machines of différent kinds, the Caligraph and the Rem- 
ington being among them. The Remington No. 2 machine is the one 
described in the spécification. 

The principal feature introduced consists of a rock-shaft mounted 
on the frame of the machine along which shaft the stop-lugs may be 
adjustably located, or they may be located on the carriage, so that when 
the shaft is rocked on its axis the lugs will corne into the same path of 
travel as the carriage and stop the latter by being brought into contact 
with some part thereof, adjustable or fixed, when the latter is released 
by the removal of the detent from the feed-rack. In otlier words, 
the improvement seems to consist in the substitution of rock-shaft 16 
for the stop-rod 14 of the first patent. The latter being freely mounted 
with a rocking axis at right angles to the path of travel of the carriage 
and the former being mounted on an axis parallel to the path of travel, 
the stops being adapted to engage the carriage by being rocked into its 
path instead of being lifted into contact as in the first patent. As before 
stated it is, of course, immaterial whether the adjustable stops are on 
the rod and the fixed stop on the carriage or vice versa. 

The différence between the devices of the two patents is clearly 
pointed out by the complainant's expert, Mr. Fraser, as follows : 

"In the Gathright second patent the part which corresponds in function to 
the stop rod 14 of the first patent, is a rock-shaft which is extended approxi- 
mately parallel with the travel of the carriage, or in other words with the 
feed-rack. ïhe axis around which this shaft turns or oscillâtes is consequently 
at right angles to that around which the stop rod 14 of the first patent 
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ribrates. In the case of the construction shown in Figs. IV. and VI. where the 
only part upon the rock-shatt which has any action upon tlie teed-racli or 
any co-action witli tlie adjustabie stops is the cam or arm 45, this second 
invention involves that this arm or cam shall svFing through a vertical plane 
developed from front to rear, or in other v?ords, perpendicular to the move- 
ment of the carriage ; whereas the spécifie construction showu in the flrst pat- 
ent involved that the active part, namely, the stop rod 14, should swing in 
a vertical plane developed from the left to right, or in otber words, parallel 
to the movement of the carriage." 

The Claims. 

The claims involved are as foUows : 

"(6) The combination, in a type-writing machine having a carriage feed- 
raek, of a detent hung to engage the said rack, a roek-shaft journaled in bear- 
ings parallel with the feed-rack to be rocked in a direction transverse thereto 
and having one arm communicating with the said detent to disengage it from 
the rack and another arm or block to be rocked into the path of a flxture of 
the carriage, and a skipping-key connected with the rock-shaft, substantially 
as described. 

"(8) ïhe combination of a type-writing machine fee<l-rack, a rock-shaft near- 
ly parallel with the rack wholly independent of the ordinary feed rock-shaft, 
a lug upon one and stop-blocks adjustably secured upon the other, a detent for 
the rack, the rock-shaft having one arm to disengage the rack and detent, and 
another arm connected with a skipping-key, substantially as described." 

Défenses. 

The défenses are the same as those interposed to the fîrst patent, 
viz., anticipation of the claims if broadly construed, and noninfringe- 
ment if confîned to the improvements contributed by Gathright. 

Gathright Not a Pioneer. 

The contention that Gathright is entitled to the rewards of a pioneer 
inventer cannot be maintained. If we may be permitted a metaphor, 
he did not discover the new mine, he reached it by following trails 
blazed by others through the wilderness ; but once arrived, by his 
genius and energy, he converted a nonproducing failure into a busy, 
prosperous and lucrative enterprise. In other words, he developed the 
mine. Gathright's first application w^as filed January 15, 1889. In 
an affidavit, verified July 3, 1890, and filed in the Patent Office, July 5, 
1890, he avers that he conceived the invention "on or about +he 28th day 
of December, 1887 ; that about the 2nd day of January, 1888, and after, 
he made fréquent sketches of the invention at issue by which to ex- 
plain it to others ; that he first explained the invention to others on or 
about the 2nd day of January, 1888." 

Assuming this statement to be compétent proof and giving to it the 
most libéral construction it is manifest that the earliest possible date 
which can be assigned him is December 28, 1887. 

Prior Art. 

Long prior to this Schulte, McCormack, Yost and others not only had 
conceived the broad idea of an automatic tabulating attachment but 
had fuUy described operative mechanism for carrying it out. In the 
action of the American Writing Machine Company against this com- 
plainant we hâve reviewed at length the old art and particularly the 
contributions thereto of Yost and Schulte. It is wholly immaterial to 
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the présent issue which of thèse two was the prior inventer, for both 
were long prior to Gathright. 

Référence may be had to the opinion in the other case for the détails 
of the Yost and Schulte devices, rendering an extended discussion of 
them hère unnecessary. Suffice it to say that as early as September 3, 
1880, Yost had constructed a model showing, in a type-writing ma- 
chine, the combination with a movable carriage of an adjustable stop, 
a dog, or detent, to engage the same and a key to disengage the dog 
from the feed-rack and bring it into contact with the adjustable stop. 
About the same time Yost made, or had made, other machines embocty- 
ing substantially the same construction as shown in the model which 
were actually used for tabulating purposes. 

Schulte, prior to July 22, 1886, the date of bis application, had con- 
ceived the combination, fully described in bis patent, which produced 
an operative but not a particularly efficient tabulator. 

The McCormack patent, the application being filed June 17, 1886, 
shows substantially the same construction as the Schulte patent, ex- 
cept that McCormack employs a separate key for tabulating. 

It is too plain for argument that Gathright cannot be treated as the 
first to construct an automatic tabulating device for use in type-writing 
machines. He must, therefore, be confined to the improvements upon 
existing devices which he has made. The broad conception was not bis 
and he can only treat as infringers those who use bis device or one 
which may fairly be treated as an équivalent. 

Gathright Made First Commercially Successful Tabulator. 

On the other hand, in construing the claims considération should be 
given to the character of the improvements introduced by Gathright 
and the change in the art which is attributable to them. Though we 
are not prepared to say that the prior tabulators were abandoned 
failures we are fully convinced that the évidence establishes the prop- 
osition that they were not commercially successful and never could be 
made successful so long as the feed-dog was utilized to receive the en- 
tire shock of the spring-propelled carriage. 

Each of the prior machines had a doubtful and more or less checkered 
existence. After being battered and worn beyond the help of the re- 
pairer they finally disappeared as tabulators when the new type embody- 
ing the Gathright improvements began to make its appearance. In 
short, we are constrained to say that to Gathright belongs the crédit 
of constructing the first commercially successful tabulator. The chan- 
ges introduced by him seem simple and obvions in the light of the prés- 
ent but it is a significant fact that ail the prior inventors, Schulte, Mc- 
Cormack and Yost used the feed-dog to stop the carriage and it never 
seems to bave occurred to any one before Gathright to make the tab- 
ulating apparatus wholly independent of the writing machine proper. 
Gathright's device, though an improvement upon the existing tabula- 
tors, was an improvement of such vital importance that it may be said 
that the art, when considered from a practical and commercial point of 
view, began with him. He converted a theory into a fact. His inven- 
tion belongs to that large class which hâve ever been treated with 
liberality by the courts, where the inventor by an apparently simple 
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change, addition or transposition of parts, has converted imperfection 
into completeness. 

The Law Relating to Primary Improvements. 

The language of the Suprême Court in Westinghouse v. Boyden Co., 
170 U. S. 537, 572, 18 Sup. Ct. 707, 42 L. Ed. 1136, seems applicable. 

"We are indueed to look with more favor upon this device, not only because 
it is a novel one and a manifest departure from the principles of the Westing- 
house patent, but because it solved at once and in the simplest manner the 
problem of quick action, whereas the Westinghouse pateiit did not prove to be 
a success until certain additional members had been incorporated into it. 
* * * If crédit be due to Mr. Westinghouse for having invented the func- 
tion, Mr. Boyden has certainly exhibited great ingenuity in the discovery of a 
new and more perfect method of performing such function." 

In The Barbed Wire Patent, 143 U. S. 275, at page 282, 12 Sup. Ct. 
443, at page 446 (36 L. Ed. 154), the court says: 

"The différence between the Kelly fence and the Glidden fence Is not a 
radical one, but sligbt as it may seem to be it was apparently this which made 
the barbed-wire fence a practical and commercial success. * * * xjnder 
thèse circumstances courts hâve not been reluctant to sustain a patent to the 
man who has taken the final step which has tumed a failure into a success." 

In Consolidated Valve Company v. Crosby Valve Co., 113 U. S. 157, 
at page 179, 5 Sup. Ct. 513, at page 525 (28 h. Ed. 939), the court says : 

"Kichardson's invention brought to success what prior inventors had es- 
sayed and partly accomplished. He used some things which had been used 
before, but he added just that which was necessary to make the whole a prac- 
tically valuable and economical apparatus." 

See, also, Hobbs v. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L,. 
Ed. 586 ; Topliff v. Toplifï, 145 U. S. 156, 13 Sup. Ct. 825, 36 L. Ed. 
658. 

Construction of Claims. 

That the claims of the first patent are entitled to the broadest range 
of équivalents cannot be successfuUy maintained, but we think they 
are entitled to libéral interprétation and cannot be evaded by one who 
uses the éléments of the combination, or équivalents therefor, which a 
mechanic of ordinary intelligence would hâve wit enough to adopt 
if asked to substitute for the rods, lugs and keys of the patent other 
éléments to which, though diiïering markedly in appearance, accomplish 
the same resuit in substantially the same way. The claim should be as 
broad as the invention. 

A safe and conservative rule for the construction of such claims is 
clearly stated by Judge Shipman in Smead Co. v. FuUer & Warren Ce, 
57 Fed. 626, 6 C. C. A. 481, as follows : 

"The actual invention, If in conformity with the language of the claims, 
should control in the construction of patents. A strict construction should not 
be resorted to if it becomes a limitation upon the actual invention, unless such 
construction is required by the claim, it being understood that the construc- 
tion should not go beyond and enlarge the limitations of the claim." 

In Machine Co. v. Murphy, 97 U. S. 120, at page 125, 24 L. Ed. 935, 
the court says, that in determining the question of infringement the 
court is- — 
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"to look at the machines or their several devices or éléments in the Hglit 
of what they do, or what office or function they perform, and how they perform 
it, and to find that one thing Is substantially tlie same as anotber, if it per- 
forais substautially the same functioti in substantially the same way to ob- 
tain the same resuit; always bearing in mind that devices in a patentcd ma- 
chine are différent in the sensé of the patent law when they perform différent 
functions or in a différent way, or produce a substantially différent resuit" 

See, also, Tilghman v. Proctor, 102 U. S. 707, 26 L. Ed. 279 ; El- 
dred v. Kirkland, 130 Fed. 342, 64 C. C. A. 588; Reece Buttonhole 
Co. V. Globe Co., 61 Fed. 959, 10 C. C. A. 194. 

Claims of Second Patent Limited. 

Of course the foregoing observations are inapplicable to the second 
Gathright patent, which, by the obvions requirements of the prior art 
and by the express concessions of the spécification itself, is limited to 
improvements upon the structure of the first patent. 

A licensee under the first patent who uses the mechanism therein 
described and claimed cannot be held as an infringer under the second 
patent. In order to hold him it is necessary to show that he uses the 
devices of the first patent plus the improvements of the second patent ; 
not any and ail improvements calculated to produce similar results, 
but the précise improvements described and claimed. 

Eléments Stated. 

Claim 4 of the first patent is for a combmatîon, containing the follow- 
ing éléments : 

First. A stop-rod freely hung to the machine. 

Second. A stop-lug on the rod. 

Third. A supplemental spacing-key hung in the machine and adapted 
to move the said stop-lug into the path of a portion of the feed-carriage. 

Fourth. Connection between the stop-rod and rack-bar. 

The combination of the fifth claim has the f ollowing éléments : 

First. The usual letter-keys and one or more spacing-keys having 
mechanism in common for permitting the carriage to move a definite 
space at each stroke. 

Second. A supplemental spacing or skipping-key fitted to permit the 
carriage to move any desired number of spaces according to adjustment. 

Third. Said key provided with independent mechanism for releasing 
the carriage from the detent. 

Fourth. Mechanism for simultaneously interposing an adjustable 
stop. 

Of course, the combinations in controversy are expressly stated to 
be in type-writing machines. 

Infringing Device. 

The infringing device is known as the Gorin tabulator and is fully 
described in circulars issued by the défendant. It is a complicated 
structure containing many parts which it is not necessary to describe 
in détail. 

This device as shown in the Remington typewriter (No. 6) alleged 
to infringe, employs eight skipping keys, instead of one. Thèse keys 
are arranged below the bank of printing keys and are mounted on push 
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rods. When one of the keys is pressed inwardly ît vibrâtes a vertical 
lever hung in the rear of the machine, the upper end of the lever hav- 
ing a pin connection with a sliding dog, or stop-lug, which is moved by 
the lever into the path of an adjustable stop on a bar attached to the 
carriage and moving with it. At the same time and by the same move- 
ment the plate which extends under the rack is raised so as to disengage 
the members of the feeding mechanism and permit the carriage to 
travel to the desired point for tabulating where it is stopped by the 
two abutting shoiilders coming into contact. When pressure is removed 
from the key it is forced back by a spring action and the ordinary step- 
by-step printing may be resumed. 

The question of infringement should be considered from the view 
point of a single spacing key; the addition of seven other spacing 
keys in no way affects the question. If one key and its Connecting train 
of mechanism infringes it is sufficient. Speaking generally, it can. 
hardly be denied that the défendant employs an independent tabulator 
which can be attached to or removed from an ordinary typewriter with- 
out affecting its normal opération of writing ; or that the défendant 
uses an independent or supplemental spacing-key and, by means of a 
train of mechanism set in motion by this key, lifts the rack from con- 
nection with the feed-dogs and stops the carriage at the desired point 
by bringing an abutting shoulder carried on the carriage frame against 
an abutting shoulder carried on a stop-rod, or lever, freely hung in the 
machine. 

That the defendant's spacing key is the substantial équivalent of the 
key of the patent is apparent and that the defendant's lever is the équiv- 
alent of the pivoted stop-rod 14 of the patent can hardly be disputed 
in view of the identity of function which evidently exists and which 
is frankly and clearly pointed out by the defendant's expert, Mr. New- 
berry. He says : 

"The only différence between the simple lever, 8-(i of defendant's machine, 
and the simple lever, stop-rod 14 of the Gathrijrht flrst patent, is that in 
defendant's machine, the fulorum Is between the ends of the lever, while in 
the stop-rod 14 the power is between the ends of the lever instead. Each is 
a simple lever, and that is ail there is of it." 

The sliding dog at the upper end of this lever is the stop-lug thereon 
and the spacing-key, by pressing outwardly the lower end of the lever, 
throws the stop inwardly into the path of a projection on the feed car- 
riage. Connection between the lever and the rack-bar is efifected by a 
simple arrangement of arms, links and levers by which the rack is 
lifted from communication with the detent or escapement. 

We bave then ail the éléments of the fourth claim or plain équivalents 
therefor, with such obvious changes as a mechanic would adopt if 
asked to adjust the device of the patent to the improved machine. 

The défendant seeks to read into the claim adjustability as a feature 
of the stop-lug on the rod. Two answers at once suggest them- 
selves. First, the claim is silent on the subject; and, second, if the 
claim contained as its second élément "an adjustable stop-lug on the 
rod," infringement would not be avoided by placing the adjustable lug 
on the carriage. The location of the lug is not of the essence of the 
151 F.— 38 



594 151 FEDEEAL REPORTEE. 

ilivëntion and it is manifestly immaterial and a; mère matter of con- 
venience whether the adjustable lug is on the rod or earriage. 

Few patents would be safe if their clairns could be avoided by a 
change of parts so obvions and so unimportant. In the action on the 
Schulte patent the défendant was fully in accord with this view, for it. 
was said by its expert : 

"So long as one of thèse members of this stop mechanism is made adjustable, 
tbe earriage ean be stopped at any desired point in its patli of travel, and it 
is wholly immaterial, in my opinion, in view of the position that Scliulte oc- 
cupies in the typewriter art, which one of thèse members is made adjustable." 

In the Buttonhole Case, supra, the court, speaking of a similar con- 
tention, says: 

"As the principle of the patentee's stitching mechanism is clearly such that 
the relative movements between it and the plate are essential while the ab- 
solute movements — that is, whether the plate moves or the frame moves — are 
nonessentlal, the proposition of the défense, if maintained, destroys, through 
the phraseology of the application and claims touching matters thus non- 
essentlal, the entire value of this important, usefui, and hitherto profitable 
Invention." 

The usual letter-keys and one or more spacing-keys of the fifth claim 
are the ordinary keys actuating the universal bar found in ail writing 
machines and are, of course, in the defendant's machine. The supple- 
mental-key of the defendant's tabulator is the one we hâve just de- 
scribed, the independent mechanism for releasing the earriage being 
the horizontal push-rod, vertical lever and Connecting parts by which 
the rack is lifted from the detent, and the mechanism for interposing 
an adjustable stop is that by which the sliding dog, br stop-lug, is 
placed in the path of projections on the earriage. 

Claims of Second Gathright Patent. 

The sixth claim of the second patent is for a combination of the 
following éléments: 

First. A detent hung to engage the earriage feed-rack. 

Second. A rock-shaft journaled in bearings parallel with the feed- 
rack to be rocked in a direction transverse thereto and having one arm 
communicating with the said detent to disengage it from the rack and 
another arm to be rocked into the path of a fixture of the earriage. 

Third. A skipping-key connected with the rock-shaft. 

The eighth claim of the second patent is for a combination containing 
the following éléments : 

First. A feed-rack. 

Second. A rock-shaft nearly parallel with the rack whoUy independ- 
ent of the ordinary feed rock-shaft. 

Third. A lug upon one and stop-blocks adjustably secured upon the 
other. 

Fourth. A detent for the rack. 

Fifth. The rock-shaft having one arm to disengage the rack and 
detent and another arm connected with a skipping-key. 

As before stated the distinguishing feature of the second patent is 
the substitution of a rock-shaft for the pivoted stop-rod of the first 
patent so that the lugs are rocked instead of being lifted into the path 
of the earriage. 
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It is unnecessary to enter upon an elaborate discussion of the question 
of infringement of thèse daims, for the reason that each has as an élé- 
ment a rock-shaft. In the sixth claim it is "a rock-shaft journaled in 
bearings parallel with the feed-rack to be rocked in a direction trans- 
verse thereto." In the eighth claim it is "a rock-shaft nearly parallel 
with the rack wholly independent of the ordinary feed rock-shaft." 

There is no such rock-shaft in the defendant's tabulator. 

Infringement is predicated of the assumption that the simple lever 
of the defendant's device, which we hâve already held to be the équiva- 
lent of the stop-rod lever of the first patent, is the rock-shaft of the 
second patent or an équivalent therefor. 

This assumption is based upon an ingénions argument of the com- 
plainant's expert, where, by a process of exclusion and transposition, 
aided by a vivid imagination, he transforms the swinging pivoted lever 
of the machine into the rock-shaft of the patent. In other words, the 
argument amounts to an attempt to show that a rock-shaft might be 
substituted for the lever in defendant's machine. 

Such an argument would hardly be permissible were we concerned 
with a broad, fundamental patent, but in a patent strictly limited to a 
spécifie construction it is wholly irrelevant. Gathright obtained his 
second patent because he convinced the Patent Office Officiais that he 
had made an. improvement on the mechanism of the first patent ; and 
we are now asked to hold as an infringer one who does not use the im- 
provement. This cannot be done. 

It follows that the decree is affirmed as to the second Gathright pat- 
ent and reversed as to the first without costs of this court, and the 
cause is remanded to the Circuit Court with instructions to enter a 
decree in conformity with this opinon, without costS. 
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SAME V. AMERICAN RECORD CO. 

(Circuit Court of Appeals, Second Circuit January 14, 1907.) 

Nos. 87, 94. 

1. Patents— Invention— Evidence. 

Where an existing procesB or device diiscloses what appear to be iu- 
superable objections to practical opération, it is persuasive évidence of 
invention tliat an improver has the foresight and courage to brealj avv'ay 
from such disclosure and conceive of some new niethod Involving a dif- 
férent principle ; but it is also évidence of invention if one, by talsing a 
step forward, sees that what appeared to be barriers to progress are mère 
obstructions to side paths and byways, and that the road to a practical 
invention lies straight ahead. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, §§ 16, 17.] 

2. Same. 

Where the question of Invention is still left in doubt after the appli- 
cation of the usual négative tests to establish vcant of invention, such 
doubt may be resolved in favor of the patent by évidence of successful 
results where others had tried and failed. especially where such success 
is in both operative and commercial results. 

[Ed. Noté.— For cases in point, sèe Cent. Dig. vol. 38, Patents, § 40.] 
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S. Same— Prooess ron Makino Sound Records. 

ïlie Joues patent No. 1188,739, for a method of producing Sound records 
for use in talking machines of tlie gramophone type, which consista in 
ciittliig or engravlng a record groove of uniform deptti, by means of the 
latéral vibrations of a suitable stylus, upon a disk of waxlike materlal, 
coatiiig tl)e same witli a conductlng material, and fhen forming a matrix 
tliereoa by electrolysis, from whicli the duplieate records are made by Im- 
pression, was not antlcipated by anything In the prior art, and disclosea 
patentable Invention. Also held infringed. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinions below, see 145 Fed. 636, 643. 

Thèse causes corne hère upon appeals from decrees of the United 
States Circuit Court for the Southern District of New York, dismiss- 
ing bills alleging infringement by défendants of complainant's pat- 
ent No. 688,739, granted December 10, 1901, to Joseph W. Jones, 
for a process of producing sound records. The opinions of the court 
below are reported in 145 Fed. 636, 643. 

Philip Mauro and C. A. L. Massie, for appellant. 

Horace Pettitt, for appellee Universal Talking Mach. Mfg. Co. 

Samuel Owen Edmonds, for appellee American Record Co. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The court below, upon a well- 
considered and exhaustive discussion of the patented process and of 
the prior art, and of the other évidence, held that the patent disclosed 
a patentable process, but said as follows : 

"The step by which the tablet Is eut Into or engraved by the latéral move- 
ment of the stylus, Instead of such undulations being traced or etched, was 
perhaps a step forward. Old Ideas and suggestions, however, which are found 
In prior publications, were used to produce the better resuit. This achieve- 
ment did not Involve the ingenulty of an inventer, but cornes wlthin the llmit 
of the skilled In that class of workmanship. What the patentée accompUshed 
Is thouffht to fall wlthin the rule laid down In the followlng cases: Locomo- 
tive Works V. Medart, 158 U. S: 68, 15 Sup. Ct 745, 39 L. Ed. 899; Smith v. 
Nicholls, 88 U. S. 112, 22 L. Ed. 566; Pennsylvania Company v. Locomotive 
Company, 110 U. S. 490, 4 Sup. Ct. 220, 28 L. Ed. 222." 

The facts chieily relied on to support this conclusion as to invalidity 
of the patent are the following : 

The patented process applied to cylindrical records of varying depth 
was described and shown in the prior Young patent, which purported 
to cover "improvements in connection with (inter alia) gramophones," 
thus, it is claimed, implying the process applied to a disk. The prior 
Edison British patents referred to phonograms "in the form of a disk, 
* * * and the marks are to be either in straight lines, spiral, zig- 
zag, or in any other convenient form," and stated that "the reproduc- 
tion of the phonogram from a matrix * * * may be made upon 
a * * * plate." 

The prior unexpired Bell & Tainter patent, No. 341,214, was, broad- 
ly, for the process of cutting or engraving sound records in wax. 
One of the claims of said patent was as follows: 
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"9. The metliod of forming a Sound or speech record which consists in en- 
graving or cuttiug the sarne in wax or a wax-like composition, substantially as 
described." 

And it is argued, and Berliner testified, that-^ 

"this whole matter of eutting a gramophone record directly in wax or other 
Bolid material was thoroughly familiar to ail of us, but on account of the very 
broad scope of the Bell & Taiuter patent no attempt was made to make such 
records for commercial use, because we felt sure that the Bell & Tainter pat- 
ent would be sustained against them." 

But even if, for the sake of the argument, we assume the correctness 
of the assertion of the complainant, in this record and otherwise, as to 
the broad scope of said Bell & Tainter patent and the efïect of its 
disclosures, it is clear that no actual inventor of the improvement 
covered by the patent in suit would bave been deterred by any such 
appréhensions from applying for a patent for such improvement. In 
fact, no such excuse appears to hâve been thought of or suggested by 
counsel or experts for défendant in the suit against the défendant, 
the Universal Company. The court record of the Bell & Tainter pat- 
ent shows that the would-be improvers upon the art therein disclosed 
continually and persistently patented and defended constructions which 
embodied the inventions described therein. The défendant, the Uni- 
versal Company, commenced its infringement of the patent in suit 
more than a year before the expiration of the Bell & Tainter patent. 
And the Bell & Tainter patent did not deter this patentée, Jones, from 
seasonably filing his application in 1897. In view of the now confessed 
superiority and commercial success of the product of the patent in suit, 
it may safely be assumed that its inventor, by obtaining a patent, 
might at any time hâve secured, by license or otherwise, a substantial 
considération therefor. In any event, he might hâve applied for the 
patent, and thus placed himself in a position to commence opérations 
thereunder immediately upon the expiration of the Bell & Tainter 
patent. And it is a sufficient answer to the testimony of Berliner, 
quoted above, that he was not in fact deterred by any such considéra- 
tions when he applied for a patent for the invention in suit before the 
expiration of the Bell & Tainter patent. 

An examination of the Bell & Tainter patent shows that the assump- 
tions as to its broad scope are without foundation. There is not a 
word of référence in the spécifications to the engraving laterally of un- 
dulating records, or of any records of uniform depth. And the ex- 
périence of complainant with said patent, and the évidence as to the 
experiments of Tainter, one of the patentées, in connection therewith, 
show that it never served as a disclosure of the process of the patent 
in suit. Even the complainant, which was the owner of the Bell & 
Tainter patent, never succeeded in obtaining a practical disk record 
until it adopted the process of the patent in suit. 

As to the prior Edison patents, it is évident, as the court below sug- 
gests, that he "had in mind a record of the vertically undulating type." 
That he never had in mind the flat disk Jones record is sufficiently 
shown by the failure of défendants to introduce any évidence that he 
ever applied his invention to the production of such disks. 
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The arguments based on the prior Berliner patents, as a disclosure 
of the process of the patent in suit, are sufficiently disposed of by the 
foregoing considérations, by the finding of the court below that "the 
séries of acts described in the Jones patent produced a definite and use- 
ful resuit essentially différent from that described in the patents to 
Berliner," by Berliner's failure to claim that said patents disclosed said 
invention, and by his oath in his application for a patent for said process 
that it was a patentably novel invention, and by the fact that the pro- 
cess of the patent in suit has completely displaced that of the Berliner 
process. 

Futhermore, Berliner, in his Franklin Institute lecture in 1895; de- 
scribed a method of making duplicates from his etched zinc disks, 
and, stating the objections to practical use, concluded that thèse ob- 
jections would shortly be obviated. Ten years later, when he was 
called as a witness in this suit against the American Record Company, 
he fails to state that he ever overcame said objections or devised a 
practical method of duplication, but merely says that, because of the 
Bell & Tainter patents, "I feit that there was no use in following up a 
method of cutting a record in wax or other solid material." 

The Young British patent, No. 1,487, is manifestly the closest réf- 
érence in the prior art, for it discloses substantially the process of the 
patent in suit applied to the production of vertically undulating grooves 
in a cylindrical record. Referring to said patent, the court below said 
as follows: 

"The skilled artisan doubtless would hâve had little difflculty in adjusting 
the various éléments so that a flat sound record of the type in question could 
liave been produced without expérimentation or the trials of an inventer. I 
thinli that the patent net only indîcates that the process described might sub- 
stantially be used in the way pointed out by Jones, but also that the patentée 
contemplated the application of his invention to tlie disk record." 

But the language of the Young spécification would seem to in- 
dicate that the patentée, like Edison, had in mind the application of 
his process to cylindrical records only. The opening statement in the 
spécification is as follows: 

"My présent invention relates to a method of and a means for reproducing 
any number of duplicates or counterparts of sound records that hâve been en- 
graved, indented or otherwise produced upon the rotund or cylindrical record- 
ing surfaces of phonographs, gramophones, graphophones," etc. 

Furthermore, the steps in the specified process indicate that they 
are to be taken in connection with a cylindrical record, and involve the 
destruction of the original and the collapsing of the duplicate, with 
the conséquent risk of injury. 

The court below, in a full, fair, and accurate présentation of ail 
the material and salient facts in this case, has held that the patented 
process produced a novel and useful resuit, but that it was within the 
limit of the skilled workman. It is upon this latter point that we feel 
constrained to differ with the court below. We think that it gave too 
much weight to the efïect of the disclosures of the Young patent. 
And we conclude, in the light of the prior art, that the changes from 
Young to Jones involved invention, because, inter alla, Jones was 
practical, Young was impractical; Young was before the public for six 
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A/ears before any "skilled artisan" succeeded "in adjusting the varions 
éléments so that a flat sound record of the type in question could be 
produced," and no one prier to Jones saw that it could be adapted to 
a practical disk record with latéral undulations ; there were inhérent 
objections to the practical production of varying depth records, which 
Jones found did not exist when the known or suggested processes 
were applied to laterally imdulating grooves of even depth. 

If further évidence of the patentable novelty of the Jones process 
be sought, it may be found in the déposition of Charles S. Tainter, a 
graphie record of unsuccessful efforts, unrealized anticipations, and 
abandoned experiments. Where an existing process or device thus 
discloses what appear to be insuperable objections to practical opéra- 
tion, it is persuasive évidence of invention that an improver has the 
foresight and courage to break away from such disclosure and con- 
ceive of some new method involving a différent principle ; but it is 
also évidence of invention if one, by taking a step forward, sees that 
what appeared to be barriers to progress are mère obstructions to 
side paths and byvvays, and that the rcad to a practical invention 
lies straight before him. The record of the litigations involving the 
patentability and infringement of the devices employed in tliis new 
sound producing art shows that inventors and skilled mechanics were 
engaged in a struggle to devise and construct improvements upon 
the existing devices, to overcome the objections to their practical 
opération, and thus widen their field of use. In the case at bar, it is 
shown that it did not occur to any one before Jones that the old use 
of the varying depth process on cylindrical records could be adapted 
to a new use with a uniform depth process on flat records with a use- 
ful and practical resuit. 

The courts hâve generally found it inadvisable to attempt to define 
invention, and, concluding that there are no affirmative rules by which 
to détermine its présence or absence in every case, bave recognized 
and applied certain négative tests to establish want of invention. 
Walker on Patents, §§ 34, 29. But where, vipon the application of thèse 
tests, the question of invention is still left in doubt, such doubt may be 
resolved in favor of the patent by évidence of successful results where 
others bave tried and failed. This doctrine has not only been repeat- 
edly asserted and applied by the United States Suprême Court, from 
Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 1177, down to Car- 
negie Steel Co. V. Cambria Iron Co., 185 U. S. 403, 22 Sup. Ct. 
698, 46 L. Ed. 9G8, but by this court in numerous décisions, where, 
as in the case at bar, it was argued that the means provided were 
so simple and obvious that they could not bave involved invention. A 
few of thèse cases will illustrate the lengths to which this court has 
gone in applying this principle. 

In Singer Mfg. Co. v. Schenck, 77 Fed. 841, 844, 23 C. C. A. 494, 
this court said as follows: 

"In View of the prior state of the art thus exhibited, it seems now to hâve 
been a very simple thing to do what was done by the patentées. * * * But 
the record in this case affords extrinsic évidence o( a most convincing Iciud 
that what was done by the patentées was not au obvious thing, and that 
the change of organization was not eue which the skilled mechanics of the par- 



600 151 FEDERAL REPORTER. 

ticular art could hâve suggested and introdueed witliout the exercise o£ in- 
Fentive faculty. Ttiis évidence is supplied, not only by tiie many patents for 
improvements, which fell sliort of produciug the slnipie, compact, less expen- 
sive, and more efficient bearlngs of the patent, but by the sterility, during 20 
years, of the great army of mechanlcs employed by the varions sewing-ma- 
chlne manufactnrers." 

In Brunswick v. Thum, 111 Fed. 904, 50 C. C. A. 61, the patent 
covered merely an upgrade portion inserted in a bowling-alley return- 
way. There the court said as follows : 

"The improvement cousists in an extremely simple, and, It would seem, per- 
fectly obvions, application of common knowledge as to the law of gravitation. 
Were there nothing in the record but the bare statemont of facts above set 
forth, we would be inclined to concur with the court beiow in the proposi- 
tion that, 'had any skilled meehanic been asked to perfect a structure tliat 
should gradually arrest the momentum of the returning bail, an asceut would 
obviously hâve been the structure needed.' But in this case, as In the Singer 
Case, the évidence shows eonclusively, and indeed without contradiction, that 
this very demand for an arrester of the returning bail was before skilled me- 
chanlcs for many years, and yet no one before Eeisky hit upon tlie device, 
which now seems so obvions." 

In George Frost Co. v. Cohn, 119 Fed. 505, 56 C. C. A. 185, where 
the invention consisted in the substitution of a button of rubber or 
similar material for a métal button in a hose supporter, this court 
said as follows : 

"Whether the feature of novelty is the employment of a new material, or 
a change of adaptation In other respects, the inquiry always is whether what 
was done involved the exercise of inventive faculty as distinguished from the 
ordinary skill of the calliug. Wlieu the substitution lias accomplislied a result 
which those skilled in the art had long and vainly sought to efCect, the évidence 
that it involved something beyond the skill of the caliing is so persuasive that 
it generally résolves the inquiry in favor of patentable novelty. Applying that 
ruie to the présent case, we conclude that the patent in suit, as regards the 
claim in controversy, is not valid for want of ijatentable novelty." 

Upon the same ground, in Brown v. Huntington Piano Co., 134 
Fed. 735, 67 C. C. A. 639, this court sustained a patent for a miner 
improvement in making the adjustment of a music desk on a piano 
automatic ; and in Rumford Chemical Works v. Baking Co., 134 
Fed. 385, C7 C. C. A. 367, the patent was sustained where the change 
from the prior art consisted in substituting granular for pulvérulent 
material in baking préparations. 

In thèse circumstances, the disk produced by the patented process 
responds to the test of success where others hâve failed. But, in ad- 
dition to this inventive success, it is also a commercial success. And 
this success is not subject to the criticism that it is due to extensive 
advertising, or the attractive manner of placing the articles before 
the public, or "the energy with which they were forced upon the 
market." McClain v. Ortmayer, 141 U. S. 419, 428, 12 Sup. Ct. 76, 
35 ly. Ed. 800. Nor is the disk merel)^ such an élément of a device 
that its sales may be ascribed to the popularity of other éléments 
thereof, or of the entire organism. Doig v. Morgan, 122 Fed. 460, 
59 C. C. A. 616. The patentable novelty of the process of the patent 
is not only indicated by large sales, but also by the unassailable évi- 
dence of that most sincère form of flattering récognition, namely. 
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imitation and appropriation by rival manufacturers. In slaort, it bas 
se far supplantée ail otber metbods previously used that apparently 
ail disk records are now made by said process, and complainant's 
chief competitor admits that it bas discarded its own patented etching 
process and bas substituted therefor tbe process of tbe patent in suit. 
Tbe validity of tbe patent is tbus established by commercial success, 
résultant solely from inventive success, and sucb extensive public use 
as to supersede disks made by other processes, wbicb is "pregnant 
évidence of its noveltv, value, and usefulness." Magovvan v. New 
York Belting & Packing Co., 141 U. S. 333, 343, 12 Sup. Ct. 71, 
35 L. Ed. 781. 

As to tbe objections raised tbat tbe patent in suit covers a mère mode 
of opération, we conçut in tbe conclusion of tbe court below that tbe 
process of tbe patent in suit was a patentable one. 

Tbe contentions in support of tbe défense of noninfringement do 
not require extended discussion. Tbe défendant, tbe Universal Com- 
pany, dénies infringement, under a daim tbat its tool does not eut 
or engrave its soft material, but displaces it. It does not appear 
from tbe évidence tbat défendant does not use tbe patented process 
in making its commercial records. Tbe resuit of an inspection tbereof 
indicates tbat tbey are formed by "cutting or engraving upon a tablet 
of suitable material by means of * * * a suitable stylus," as 
claimed in tbe patent in suit. Tberefore, as tbis court said in Hemolin 
Co. V. Harway Co. (C. C.) 131 Ked. 483, 487, "if tbe défendants can 
prove to tbe contrary, tbey sbould do so." 

The défendant, tbe American Record Company, dénies infringement, 
on tbe ground tbat it does not impress tbe matrix of tbe patent "into 
a tablet of suitable material," because it interposes a process of making 
an additional matrix, not included in tbe patented process, and im- 
presses tbis additional matrix into tbe material. In efïect, it claims 
that altbougb it employs tbe first processes of tbe patent to make tbe 
matrix and tbe last process of tbe patent to make tbe commercial 
record, yet because of tbe interposition of a superfluous additional 
duplicating process it escapes infringement. It is unnecessary to refer 
to tbe authorities tbat sucb a claim is without merit. 

The decrees are reversed, witb costs, and tbe causes are remanded 
to tbe court below, witb instructions to enter decrees for injunctions 
and accountings in accordance witb this opinion. 



VICTOR TALKIXG ÎIACII. CO. et al. v. AJIKraCAN GRAPIIOPHONE CO. 

(Circuit Court of Apx>eals, Second Circuit. Jauuary 14, 1007.) 

No. 116. 

1. Patents — Construction op Claims— I'roceedi>-os in Patent OrncE. 

Where it is sliown tliat a patentée lias acquieseed in tlie rejection of 
broad claims by the Patent Oftice by tlieir canceliation and tlie substi- 
tution of narrower claims therefor, the limitations tlms introdticed into 
Buch claims nmst be read aud interprcted in tlie liglit of tUe circumstan- 
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ces surroTiiiding the issuance of the patent, as sliuxvn by a référence to 
the rejected claims and to the prior state of the art. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 244.] 

2. Same. 

An applicant for a patent Is entitled to specify and claim in his ap- 
jilication the subject-matter of which he believes himself to be the orig- 
inal inventer, and to persist in his assertions and claims until final ac- 
tion thereon by the Patent Office; but when his claims are rejected on réf- 
érences cited agahist tbem, he is called upon to exercise his élection be- 
tween insistence and appeal, or desistance and acquiescence, and, if he 
acquiesces, the public is eutitled to the beneflt of the limitations and ad- 
missions imposed upon bim as a condition précèdent to the allowance of 
the patent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 244.] 

3. Same— Infkingement— Sound Kecobds. 

The Berliner patent No. 548,623, for duplicate Sound records and 
method of making the same, in whieh the matrix is protected against the 
sulphur fumes from hard rubber by facing it with a métal not attacked 
by such fumes, is limited by the proceedings in the Patent Oflice to records 
composed of hard rubber, and is not Infringed by records made from a 
différent material and one which does not require the method of the 
process claims. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 145 Fed. 189. 

This cause cornes hère on appeal by complainants from a decree 
on final hearing of the United States Circuit Court for the Southern 
District of New York, dismissing bill for infringement of patent No. 
548,623, granted October 39, 1895, to Emil Berliner, for duplicating 
Sound records. The opinion of the court below is l'eported in 145 
Fed. 189. 

Horace Pettitt, for appellants. 

Philip Mauro and C. A. L. Massie, for appellee 

Before WALLACE, EACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Jndge. The court below reached the con- 
clusion that the sound records of the défendant did not infringe the 
claims in suit, for the reason that said claims were limited in terms and 
in fact to an article of manufacture composed of hard rubber. An 
examination of the file wrapper confirms the correctness of this conclu- 
sion. It appears therefrom that the patentée, by reason of the rejec- 
tion of his broad original claims, was forced to substitute the narrower 
claims upon which the patent was finally allowed. 

The original application for the patent was filed by Berliner himself, 
and in its spécification covered generally a method of making duplicate 
records by impressing a matrix, into suitable material, or blank sheets 
of impressible material, and a modified method of making such records 
when rubber was used, which consisted in coating the matrix with iron 
or nickel so as to protect it from the sulphur fumes generated by the 
rubber. One claim covered broadly the method of pressing the matrix 
"into a material which is hard in a cold state and soft and yielding 
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în a warm state." Other daims were for pressing it into "softened 
hard rubber." The broad daim was twice rejected. Thereupon, Ber- 
liner, through his attorney, canceled said daims, and for tiie broad 
claim substituted two new daims, one for pressing the matrix "into 
a material, while the latter is softened by beat, and holding it in contact 
with the same until the material has cooled and hardened," and another 
for pressing it "into plastic material" and holding it in contact, as 
above, and he inserted for the first time a claim for a product, being for 
a record consisting "of a disk of hard rubber," etc. Both of the above 
substituted daims were rejected and canceled ; the narrow daims were 
not rejected. Thus every daim of invention was narrowed down to 
the spécifie method of protecting the matrix against the fumes from 
hard rubber, and thus producing an improved matrix, and of impress- 
ing it in hard rubber, and for the résultant product. 

Thereafter the attorney for Berliner, asking for a reconsideration of 
the case, said, inter alla, as follows: 

"WhIle the appllcant Is positive that none of the processes described In the 
références cited can be praeticed, or hâve ever been practiced, upon hard rub- 
ber, still, in order to avold further delay and with the hope of bringlng this 
case to a termination, elaims 1, 2, and 5 hâve been canceled. There now re- 
main in this case only the process elaims which stand allovved, and in addi- 
tion thereto three elaims for the article of manufacture produced by appli- 
cant's process, and, as he fully believes, practically producible only by his 
process." 

And, distinguishing the références cited to processes for making rub- 
ber stamps, the attorney says: 

"They bave no resemblance to each other, for the one is in the natural state 
soft, yielding, and elastic, and the other is hard and rigid : both serve en- 
tirely différent purposes, for a rubber stamp could not be used for reproducing 
sounds, and a sound record could not be used for printlng." 

The attorney further says: 

"The examiner says that the article claimed might be produced by other 
processes than those claimed by the applieant, and that tlierefore a division 
should be effected. Now this is only a somewhat free guess on the part of 
the examiner, but expérience bas taught thia applieant that the only prac- 
ticable way of producing the article claimed Is by the process claimed, and 
Burely the knowledge of the applieant must in thèse matters control the opin- 
ion of the examiner, who is not supposed to hâve practical knowledge In tliese 
matters." 

And again, later, the attorney says: 

"Has anybody ever attempted to reproduce a sound record upon hard rul>- 
ber, and, if he has attempted it, has he succeededî" 

Finally, the examiner insisted that: 

"The statement of Invention contained In the second paragraph of the 
amendment inserted In page 1 Is broader than the invention covered by the 
elaims, and should therefore be restricted. See patent No. 3G2,41!>, to Edison, 
of record." 

The attorney for Berliner, therefore, canceled said paragraph, which 
îs as foUows; 
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"The process of producing copies of the sound records consists, broadly, 
in deposltiug copper or other métal ou tlie original sound record, and thus ob- 
tainiug a luatrix, and tlien inipressing tliis niatrix jnto blank slieets of impress- 
ible material. Tlie product is a duplicata of tlie original record." 

In thèse circumstances, it is clear that the applicant, in order to se- 
cure his patent, acquiesced in the rejection by the Patent Office of his 
broad daims, and thereby secured a patent for an article of manvitac- 
ture of hard rubber, claimed by him to be producible only by his pro- 
cess, which necessarily consisted in the use of the materials described 
in the process for overcoming the difficulties encountered in making the 
product in hard rubber, or in the use of other materials, similar in char- 
acter, for overcoming said obstacles. Hère the patentée, having selected 
a well-known product, having well-known characteristics which made 
it désirable for rcproducing records, invented and patented a novel 
means for overcoming the obstacle or objection involved in its use, and 
he is entitled to the benefit of this invention. But upon the familiar 
principles applied in such cases, his action was équivalent to a notice 
to the world that it could make any other duplicate records, provided 
they were not the records limited as specified and claimed in his patent. 

The construction now claimed by the patentée is, for the purposes of 
this inquiry, practically the same as though the statements canceled in 
the spécification and the canceled claims had remained in the patent, 
namely, for any impressible material which is like hard rubber in ap- 
pearance and is hard when cold and softens under beat. In this con- 
nection it may further be noted that the Herrington patent Ko. 399,205, 
one of the références cited by the Patent Oiïïce, disclosed a process 
of making duplicates of cylindrical records by the use of sheets of 
wax, resin, pitch, celluloïd, glue, rubber, or their compounds, or some 
équivalent material adapted to be softened by means of beat or other- 
wise. In thèse circumstances, the settled rules as to the efïect of 
the admissions and déclarations of an applicant for a patent during the 
pendency of an application are directly in point. Where it is shown 
that the patentée bas acquiesced in the rejection of broad claims by 
their cancellation, and has substituted narrower claims therefor, the 
limitations thus introduced into such claims must be read and interpret- 
ed in the light of the circumstances surrounding the issuance of the pat- 
ent, as shown by a référence to the rejected claims and to the prior 
State of the art. Greene v. Manhattan Co., 135 Fed. 520, 68 C. C. A. 
70, and cases cited ; Smith v. Macbeth, 67 Fed. 137, 14 C. C. A. 241. 

The applicant for a patent is entitled to specify and claim in his ap- 
plication the subject-matter of which he believes himself to be the 
original inventor, and to persist in his assertions and claims until final 
action thereon by the Patent Office. But when his claims are rejected 
on références cited against them, he is called upon to exercise his élec- 
tion betvveen insistence and appeal or desistance and acquiescence. 
And while the language of the patent as issued may not be contradicted 
by mère voluntary expressions of opinion, or argumentative sugges- 
tions made by the applicant in his communications to the Patent Of- 
fice, especially where no change is made in the claims, and while a 
patentée is entitled to the benefit of such equities as may be properly 
raised in his behalf from the transactions disclosed in the file wrap- 
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per, yet, on the other hand, the public is interested in securing due lim- 
itations upon the daim of an exclusive monopoly on the ground of 
patentable novelty, and is entitled to the benefit of admissions imposed 
upon the applicant as a condition précèdent to the allowance of the 
patent. Reece Button-Hole Ma. Co. v. Globe Button-Hole Ma. Co., 
61 Fed. 958, 10 C. C. A. 194; McBride v. Kingman (C. C.) 72 Fed. 
908; Boyer v. Keller Tool Co., 127 Fed. 130, 62 C. C. A. 244; 
Haughey v. Lee 151 U. S. 282, 14 Sup. Ct. 331, 38 L. Ed. 162. 
"Undoubtedly a patent, like any other written instrument, is to be in- 
terpreted by its ovvn terms. But when a patent bears upon its face a 
particular construction, inasmuch as the spécification and claim are 
in the words of the patentée, it is reasonable to hold that such a con- 
struction may be confirmed by what the patentée said when he was 
making his application. The understanding of a party to a contract 
has always been regarded as of some importance in its interprétation." 
Goodyear Dental Vulcanite Co., v. Davis, 102 U. S. 222, 227, 26 L. Ed. 
149. In the above case, the attorney for applicant, in response to a 
communication from the Patent Office, had limited his claim to the 
use of "hard rubber," and the court construed the language of the 
patent and limited the scope of the claims in the light of said resulting 
limitation. 

While, therefore, an applicant for a patent may st-ke out the boun- 
daries of his territory, yet if, upon notice from the Patent Office that 
some portion of said territory is the property of another or is lield in 
common by the public, he acquiesces in such statement and alters his 
boundaries accordingly, he is concluded by such abandonment, and 
cannot afterward undertake to define his territory by roliing stones, 
which he may move about across the lines of his original boundaries so 
as to appropriate property previously conceded to belong to others. 

In the case of this défendant against the Universal Talking Machine 
Company and the American Record Company (decided at this session 
of court) 151 Fed. 595, we hâve held that it involvcd invention to 
apply the process of producing sound records upon c)lindrical disk 
records of the graphophone type to the flat disk records of the gramo- 
phone type for reasons therein stated, which dilïerentiate said inven- 
tion from the one at bar. In the discussion of the case at bar, vve may 
assume likewise that it involved invention to apply the processes of the 
prior art to the process of duplicating gramophone sound records in 
impressible material, and that, if this patent had issued with a broad 
claim for an article produced by such process in materials other than 
hard rubber, said patent would bave involved invention and would 
bave been infringed by défendant. And in affirming the court below 
in dismissing this bill, in view of the déclarations, admissions, amcnd- 
ments, and cancellations made by Berliner's attorney, showing a de- 
liberate assent to and acquiescence in the action of the Patent Office, vv-e 
are merely applying the rule of law, stated above, in holding that the 
patentée abandoned or waivcd his right to insist upon such a broad con- 
struction of the claims for a product as would embrace the dcfendant's 
disk. 

We conclude, furthermore, that the article used by the défendant is 
not the équivalent of hard rubber. Defendant's material, which is a 
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manufacture of earth and shellac, is similar to the hard rubber of the 
claims in the fact that it is impressible when soft and hardens when cold. 
But this characteristic would apply also to glass and métal, and a con- 
struction which would cover defendant's material might be held to 
cover also such constructions. The fact that they look alike is immate- 
rial. But defendant's material is not the équivalent of hard rubber, 
and does not infringe the patented invention, for a method of protect- 
ing a matrix against the fumes of sulphur and for the product resulting 
only from such method, for the fundamental reason that it does not 
contain sulphur, which is the essential ingrédient of hard rubber. 
As already shown, the patent was originally and primarily for a pro- 
cess, and the patent issued upon the spécifie représentation that the pa- 
tented process necessarily involved a certain patented product, and that 
said product could only be produced by said process. In thèse circum- 
stances it may well be argued that, in order to estabHsh infringement, 
there must be proof of the use of the specified process of the patent, 
and that the words relied on by complainant, "or like material," follow- 
ing after "hard rubber" in the spécification, were allowed to remain in 
the spécification because they might properly include the use of other 
materials which, like hard rubber, would necessitate the protection of 
the matrix by the specified process, and exclude materials totally difi^er- 
ent therefrom, such as defendant's earth mixed with shellac, which does 
not involve the use of such process, and therefore is not in fact a 
like material. 
The decree is affirmed, with costs. 
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TELLER V. TOXOPAH & G. E. CO. 

(Circuit Court, E. D. Pennsylvania. February 21, 1907.) 

No. 17. 

Witnesses^Claim ot Tbivilege— Disclosure of Pebsoxal Affaiks. 

A eomplainant in a suit in equity against a raiiroad company hclil en- 
titled to require a witness to disclose tlie extent of liis interest in aiiotlier 
corporation whicli owned a majorily of tlie stoclî of the raiiroad company. 

In Equity. On certificate of examiner and exception to cross- 
interrogatories. 

Wm. Y. C. Anderson for eomplainant. 

J. W. Bayard and J. G. Johnson, for respondent. 

HOLLAND, District Judge. The witness, Oscar A. Turner, is a 
director of the Tonopah Mining Company, which is the owner of two- 
thirds of the stock of the défendant raiiroad company. This is a 
controlling interest in the défendant company, and the plaintiff lias a 
right to know the extent of the witness' interest in the corporation 
which controls the défendant company. He should therefore answer 
the question. 

As to the cross-interrogatories, the motion of the plaintiff to strike 
out is refused. Any questions that may be asked which are not rele- 
vant to the issue can be objected to, and they will not be considered on 
final hearing. 



PAKKADOONI v. STOREY COTTON CO. 

(Circuit Court, E. D, Pennsylvania. February 21, 1!X)7.) 

No. 10. 

Receivebs— Direction bt Cotjbt— Dismissal of Suit. 

A court will not direct its reeeiver to dismlss an ejectment suit brouglit 
by him to recover property alleged to bave been purchased witli money 
oif tbe estate, on pétition of tbe défendant tberein who holds tbe légal title, 
except on clear proof tliat tbe property was not so purchased. 

On Rule to Show Cause. 

V. Gilpin Robinson, for the rule. 
I. J. Williams, opposed. 

HOLIvAND, District Judge. The properties referred to in this 
rule were purchased, one August llth, and the other August 27, 
1900, and the Storey Cotton Company was not incorporated imtil 
December 7th of the same year. An ejectment suit had been instituted 
for thèse properties in the court of common pleas No. 4 of Phila- 
delphia county by the ancillary reeeiver. It is urged that neither of 
thèse properties could hâve been purchased by proceeds belonging to 
the Storey Cotton Company. However, the reeeiver swears in his 
statement in this suit that Annie F. Stone had no money or property 
of her own, and that no part of the considération money ivas paid by 
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her, and "that she has no right or interest therein save as hokler of 
the lejal title for tlie benefit of the ancillary receiver." 

At the argument counsel for the receiver offered to withdraw in 
case the petitioner satisfied the receiver that thèse properties were not 
purchased eut of the moneys of the Storey Cotton Company, and, as 
the court is asked to direct the receiver to exckide thèse properties 
in the ejectment suit, we think tlie petitioner should estabksh this fact, 
as she claims such to be the case in her pétition asking the court to 
make the order. It is a very easy matter for her to do so, and, upon 
the court being satisfied as to this fact, an order will be made direct- 
ing the receiver to release thèse properties from the daim in the eject- 
ment suit in the Philadelphia courts. For the présent, the prayer of 
the petitioner is refused. 



SNEAD V. CENTRAL OF GEORGIA RY. CO. 
(Circuit Court, S. D. Georgia, E. D. Mareb 25, 1907.) 

1. CONSTITUTIONAI, LAW— FiNAL AbBITEB— JUDICIAL AUTIIORITY. 

Wtienever tbe riglits of a party may be affected by a particular goveni- 
mental act, whether it be au act of Congress or of tlie state Législature, or 
of an executive or judicial funetionary, eitber of the state or of the LTnited 
States, if it be capable of subuiission at a court baving junsdiction, tbe 
final and common arbiter of tbe coustitutioual question is tbe suprême 
judicial autbority of tbe courts of the United States. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Constitution al Law, 
§§ 42, 123.] 

2. Same — Législative Acts — Peesumption op Validity. 

Tbere is a settled presumption in favor of the- validity of every législa- 
tive act. Every reasonable judicial doubt must be resolved in favor of 
the law. The courts will décide that Congress bas traiiscended its powers, 
only when that is so plain that they cannot avoid the duty. 

[Ed. Note. — For cases in point, sée Cent. Dig. vol. 10, Constitutional 
Lav,', i 46.] 

3. 8ame— DtTTT OF Courts. 

No higher duty rests upon the courts of tlie United States tban to cn- 
force tbe will of tbe législative departnient of the governinent, as expressed 
in a statute, unless such statute be plainly and unmistakably in violation 
of the Constitution. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional Law, 
§ 46.] 

4. Commerce. 

Définitions given. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Commerce, § 3.] 

5. Same — In.stbumentaijties. 

Employés of persons or corporations, engagea therein, are Instrumentali- 
ties of commerce. Restrictive or benevolent régulation of those ein|)loyés 
is within tbe power of Congress, which may be exercised to its utmost ex- 
tent, and acknowledges no limitations other than tbose prescribed in the 
Constitution. 

6. Same— Power or Congress. 

Congress alone by législation may occupy the whole fleld of Interstate 
commerce. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Commerce, § 5.J 
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7. Same. 

Illustrations of the exercise of this power bv Congress enumerated, 
making elear that the words "to reguîate" import the riglit and power to 
enact laws, and not merely to make rules and régulations. 

8. Same. 

When a corporation or other person engages in interstate or foreign 
commerce, eo instanti, the men who eontrol it, and the corps of its em- 
ployés, beeonie subject to ail those legitimate means which Congress may 
sélect for its régulation. 

9. Masteu and Servant — Négligence of Fellow- Servant. 

Reason for rule, denying to an employé the right to recover for injuries 
sustained by the négligence of a fellow-servant, in view of modem condi- 
tions, pronounced archaic. 

10. Commerce— Inteastate Commekce. 

The purpose of Congress being legitimate, and expressly rolating to em- 
ployés engaged in interstate or foreign commerce, it is immaterial to the 
validity of the act that somewhere in its opération it may hâve a casual 
or contingent etfect upon the domain of state législation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, States, § 2.] 

11. Same. 

Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 550, and Illinois Central EalT- 
road Company v. McKendree (decided March 17, 1006) 27 Sup. Ct. 153, 20.3 
U. S. 514, distinguished from the act in question. 

12. States— National and State Authority. 

The govemment of the United States, within the scope of its powers, 
opérâtes upon every foot of territory in its iurisdiction. It legislates for 
the whole nation, and is not embarrassed by state lines. Hère, however, 
no right proper to the state, or any of its instrumentalities of govern- 
ment, is drawn in question. 

13. CoKSTiTUTioxAL L.AW— Validity OF Statute— DuE Phocess of Law. 

The act considered held to be no dejirivation of due process of law. Mis- 
souri l'aciflc Railroad Company v. Mackey, 8 Sup. Ct. IIGI, 32 L. Ed. 
107, 127 U. S. 205, followed. 

14. Mastee and Servant— Employee's Liabilitt Act— Constitutionalitt or 

Statute. 

The act of Congress, approved June 11, 1906 (34 Stat. 232, e. 30T3). entl- 
tled "An act relating to liability of common carriers in the District of 
Columbia and territories and common carriers engaged in commerce be- 
tween the states and between the states and foreign nations to their em- 
ployés," held to be eonstitutional. 
(Syllabus by the Court.) 

Action for damages under Act of Congress, approved June 11, 1906. 

Alexander Akerman and John Randolph Cooper, for plaintiff. 
Lawton & Cunningham, for défendant. 

SPEER, District Judge. The plaintiff is the widow and adminis- 
tratrix of Walter Snead, lately an employé of the Central of Georgia 
Railway Company. She is a citizen of Georgia, and has brought an 
action against the Central of Georgia Railway Company, a Georgia 
corporation. Her claim is for damages occasioned by the death of her 
husband. He was a bridgeman employed by the défendant company, 
and at the time of his death was engaged in repairing a bridge upon a 
line of its railroad in the state of Alabama. It is alleged that through 
the négligence of other employés of the company he was knocked from 
the bridge to the ground below and sustained injuries which resulted in 
his death. No diversity of citizenship is alleged, and the jurisdiction 
151 F.— 39 
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of the court is invoked solely upon the authority of the act of Congress 
approved June 11, 1906 (34 Stat. 332, c. 3073), entitled "An act re- 
lating to liability of commun carriers in the District of Columbia and 
territories and common carriers engaged in commerce between the 
States and between the states and foreign nations to their employés." 
This récent and niost important législation is popularly known as 
the "Employer's Liability Act." The language of that act material 
for our considération is as follows : 

"That every common carrier engaged in trade or commerce in tlie District 
of Columbia, or in any terrltory of tlie United States, or between tlie several 
states, or between any territory and anotlier or between any territory or ter- 
ritories and any state or states, or tlie District of Columbia, or witli foreign 
nations or between tlie District of Columbia and any state or states or for- 
eign nations, shall be liable to any of its employés, or, in tbe case of bis death, 
to bis Personal représentative for tbe beneflt of liis widow and children, iî 
any ; if none, then for bis parents ; if none, tben for bis next of kin dépendent 
upon him, for ail damages which may resuit from tbe négligence of any of its 
oflQcers, agents or employés, or by reason of any defect, or insufflclency due to 
its négligence in its cars, engines, appliances, macbinery, track, roadbed, ways, 
or Works. 

"Sec. 2. Tbat in ail actions hereafter brouglit against any common carriers 
to recover damages for personal injuries to an employé, or wbere such injuries 
bave resulted in bis death the fact tbat the employé may hâve been guiltj' of 
contributory négligence shall not bar a recovery where bis contributory négli- 
gence was slight and that of the employer was gross in comparison, but the 
damages shall be diminlshed by the jury in proportion to the amount of négli- 
gence attributable to such employé. AU questions of négligence and contribu- 
tory négligence shall be for the jury. 

"Sec. 3. That no contract of employment, Insurance, relief benefit, or Indem- 
nity for iujury or death entered into by or on behalf of any employé, iior the 
acceptance of any such Insurance, relief beneflt, or indemnity by the person 
entitled thereto, shall constitute any bar or défense to any action brought to 
recover damages for personal injuries to or death of such employé. Provid- 
ed, however, That upon the trial of such action against any common carrier 
the défendant may set off therein any sum it bas contributed toward any such 
insurance, relief beneflt, or indemnity that may liave been paid to tbe injured 
employé or, in case of bis death, to bis personal représentative." 

To the déclaration of the plaintiff the défendant lias demurred upon 
several grounds: (1) Because the act is not a régulation of commerce 
within the meaning of the commerce clause of the Constitution; (2) 
because said act, if it be a régulation of commerce, is not limited to 
commerce with foreign nations, or among the several states or with 
the Indian tribes, but extends as well to intrastate commerce; (3) 
because Interstate and intrastate employés are so commingled by this 
act that it is impossible to make it apply only to interstate employés, 
unless the court reads into the act something which Congress has not 
put there, and this the court may not do ; (4) because it is a violation of 
the fifth amendment to the Constitution, which provides that "no per- 
son shall be deprived of life, liberty, or property, without due process 
of law." 

This demurrer draws in question the power and authority of the na- 
tional Congress to enact a law, which in the minds of the plaintifï and 
her counsel has justifîed her action. It is perhaps difficult to magnify 
unduly the significant and consequential import of the question thus 
presented.^ Every corporation and person in the states and territories 
engaged in commerce between the states, or between the states and 
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foreign nations, may be profoundly concerned. More immédiate per- 
haps is the interest of more than a million of our countrymen, the em- 
ployés of the railway and other corporations who serve the public and 
their employers in the mightiest, and — after agriculture — the most 
indispensable among the physical labors of civilized men. The settled 
policy of a great nation on this stupendous topic is at stake. The validity 
of a deliberate enactment of the national Législature is drawn in ques- 
tion for détermination by the final arbiter of the American System of 
government. Where reposes the august power of such final arbitra- 
ment? On a previous occasion I hâve attempted to ansvver. "When- 
ever the rights of the citizen may be afifected by a particular govern- 
mental act, whether it be an act of Congress or of the state Législa- 
ture, or of an executive or judicial functionary, either of the state 
or of the United States if it be capable of submission to a court having 
jurisdiction, the final and common arbiter of the constitutional ques- 
tion is the suprême judicial authority of the courts of the United 
States." In such cases the final décision of that authority is binding 
upon ail the people, ail the states, and ail the departments of the gênera! 
government. It is this magnificent significance of judicial power and 
usefulness which dignifies our government ovcr that of evcry other 
nation. Lord Cbatham declared of the Uritish Constitution : 

"Tlie poorest niaii may in liis cotta.ge liid défiance to ail tlio forces of tlie 
crown. It may be frail, its roof may slial'ie, tlie wiiid may blow tlirougli it, 
the storm may enter, but tlie King of iOnglaud caiiiiot enter. AU Uis forces 
dare not cross the threshold of the ruined tenoment." 

But not so of the législative power ; for, said Mr. Phelps, in bis eu- 
logy of our Suprême Court : 

"The great orator could go no further. He could not say the British Parlia- 
ment might not enter the home of the subject, for ail tlie judges of Englaud are 
Ijowerless in the face of an act of Parliament wha lever it may be. It was re- 
served for the American Constitution to exteiid the judicial protection of Per- 
sonal rights, not only against the rulers of the people, but against the repré- 
sentatives of the people. And," continued that great American lawyer, "judges 
will be appointed and will i)ass away, one génération raiùdiy succeediug an- 
other; but whoever cornes, and whoever goes, the court reniains. Strong in 
its traditions, consccrated by its memories, fortilied with the steadfast pur- 
pose of the profession that suri-ounds it, aucliorcMl in the abiditig trust of its 
countrymen, the great court will go on, and still go on, keepiug alive through 
many a century that we shall uot see the light that burns with constant radi- 
ance iipon the high altar of American constitutional justice." Speer's Lectures 
on the Constitution, J. W. Burice Co., Maçon, Ga., pp. 101-103. 

While this is true, and while it is also true, as De Tocqueville de- 
clared, that "a more imposing judicial power was never constituted by 
any people," in ail our history the occasions when the action of Con- 
gress or the executive bave been declared unconstitutional are singular- 
ly and happily infrequent. This is indeed inévitable from the division 
and co-ordination of our governmental power. There is a settled pre- 
sumption in favor of the validity of every législative act. This perhaps 
was originally ascribable to the lofty and even plane of intelligence, pa- 
triotism, and statesmanship discoverable from the earliest period of our 
history in the national Législature. It is probable that in other times 
a few great men of distinguishing individuality were more conspicuous 
in that body than at présent. It is also probable that at no other period 
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has there been an average plane of intelligence, of careful éducation, 
of knowledge, of historical information, or familiarity with présent con- 
ditions, and of keen perspicacity of those measures essential for the wel- 
fare of the people than that which exists today in our Congress. Nor 
is it less persuasive of the validity of national législation that the ex- 
ecutive and his constitutional advisers are regarded as worthy prescient 
colaborers with Congress in the recommendation and approval of such 
measures. 

Whatever the reason, certain it is that the rule exists that courts will 
not adjudge an act of Congress invalid, unless in their judgment its 
violation of the Constitution is clear, complète, and unmistakable. 
Every reasonable judicial doubt must be resolved in favor of the law. 
Even where the législation is annuUed the Suprême Court has given 
unequivocal expression to this doctrine. In the Trade-Mark Cases, 
100 U. S. 96, 25 L. Ed. 550, Associate Justice Miller, rendering the 
opinion, observed : 

"When this court Is called on in the course of the administration of the law 
to consider whether an act of Congress or of any other departnient of the 
government is within the constitutional authority of that department a due re- 
spect for the co-ordinate branch of the government requires that we sUall dé- 
cide it has transeeiided its powers only when that is so piain that we cannot 
avoid thè duty." Justice Miller further observed that one "will count, as he 
may do on his Angers, the instances in which this court has declared an act 
of Congress void for want of constitutional power." 

And again, in the case of the United States v. Harris, 106 U. S. 

635, 1 Sup. Ct. 606, 37 L. Ed. 290, Mr. Justice Wood said: 

"Proper respect for a co-ordinate branch of the government requires the 
courts of the United States to give efCect to the presumption that Congress 
will pass no act not within its constitutional power. This presumption should 
prevail unless the laclj of constitutional authority to pass an act in question ia 
clearly demonstrated." 

The principle is otherwise expressed in the famous case of the 
Northern Securities Co. v. United States, 193 U. S. 350, 24 Sup. Ct. 
462, 48 L. Ed. 679. There Mr. Justice Harlan déclares: 

"No higher duty rests upon this court than to enforce, by its decrees, the will 
of the législative department of the government, as expressed in a statute, un- 
less such statute be plalnly and unmistakably in violation of the Constitution." 

It is obvions that thèse cardinal principles of constitutional déter- 
mination must be steadily held in mind while the question hère in- 
volved is under considération. 

The impeachment of this législation is based upon the foUovc^ing 
material contentions : First, because the subject-matter sought to be 
regulated is not commerce, or the law a proper régulation of such com- 
merce ; and, second, because it involves an unwarrantable efïort to reg- 
ulate intrastate commerce, over which Congress has no power. A 
superficial conception of the term "commerce" may lead to conclusions 
as fallacious as they are inimical to the proper solution of thèse great 
questions about which the country is now concerned. The term, as 
used in the Constitution, has been repeatedly interpreted by the courts. 
Said Chief Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 1, 6 E. Ed. 
23: 
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"Commerce, undoubtedly, Is traffie, but it is something more— It Is Inter- 
course. I.t describeg tlie commercial intercourse between nations, and parts 6t 
nations, in ail its branches, and is regulated by prescribing rules for carrying 
on tliat intercourse." 

More détail is afforded by the définition of Mr. Justice Johnson in 
his concurring opinion in the same case (page 229 of 9 Wheat., page 
23 of 6 Iv. Ed.) : 

"Commerce, in its simplest signification, means an exchange of goods; but, 
in the advancement of society, labor, transportation, intelligence, care, and 
Tarious médiums of exchange become eommodities, and enter into commerce. 
The subjeet, the vehlcle, the agent, and the varions opérations become the ob- 
jecta of commercial régulation." 

"Commerce," declared Mr. Justice Field, in Welton v. State of 
Missouri (91 U. S. 280, 23 L. Ed. 317), "is a term of the largest im- 
port. It comprehends intercourse for the purposes of trade in any 
and ail its forms, including the transportation, purchase, sale, and ex- 
change of eommodities. * * * " Additional définitions may be 
found in Smith v. Turner, 7 How. 401, 12 h. Ed. 702 ; State Freight 
Tax Case, 15 Wall. 281, 21 E. Ed. 164; Chicago R. Co. v. Fuller, 17 
Wall. 568, 21 E. Ed. 710 ; Pensacola Tel. Co. v. Western Union Tel. 
Co., 96 U. S. 9, 24 L. Ed. 708 ; Mobile Co. v. Kimball, 102 U. S. 702, 
26 L. Ed. 238; Gloucester Ferrv Co. v. Pennsylvania, 114 U. S. 204, 
5 Sup. Ct. 826, 29 L. Ed. 158 ; Âddyston Pipe Co. v. U. S., 175 U. S. 
241, 20 Sup. Ct. 96, 44 L. Ed. 136. 

It follows that from Chief Justice Marshall we learn that it means 
commercial intercourse in ail its branches, and that it is regulated by 
prescribing rules for carrying on that intercourse. It is very clear that 
such rules can be corrective in a restricted sensé only, if confined to the 
material eommodities transported, sold, or exchanged. This is not 
enough. They must operate on men. That they afïent passengers 
can scarcely be denied. This has been established by législation and 
by the courts, but the great Chief Justice extends the meaning of the 
word to ail its branches. How futile and unworthy the attention of 
government would be this provision of the organic law did it fail to 
afïect the individuals for whom, by whom, and at whose instance, 
commercial intercourse is carried on. 

The persons who are concerned or affected by commerce may be 
classified as follows : (1) Persons as eommodities of commerce, such 
as passengers and immigrants; (2) persons who are the instrumen- 
talities of commerce, such as pilots, engineers, and mariners on ves- 
sels, railway operatives on land, and others whose business is Interstate 
or foreign commerce ; (3) persons who thus employ, and set commerce 
in motion. Thcse are the men who create and continue to operate the 
great Unes or channels of commercial intercourse. It is, then, wholly 
impossible in a constitutionai sensé, or in législative contemplation, to 
separate the men who are the instrumentalities and active agents of 
that commerce which the national government may control from the 
restrictive or benevolent régulation within the purview of that power 
which the framers of the Constitution conferred upon Congress. In 
a word, the eommodities of commerce, whether animate or inanimate, 
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cannot bë moved for the trade of the world without men. To direct 
and to protect such men is within the domain of législative régulation. 
The employés of those persons or corporations which are engaged in 
interstate or foreign commerce are then within the regulative power 
of Congress, and that power, said Chief Justice Marshall, "is to pre- 
scribe the rule by which commerce is to be governed, and lilîc ail others 
vested in Congress, is complète in itself, may be exercised to its utmost 
extent, and acknowledges no limitations other than those prescribed 
in the Constitution." In behalf of such employés the law under consid- 
ération, was enacted. 

It should be noted also that the courts hâve universally held that 
the power to regulate embraces ail the instrumentalities by which com- 
merce may be conducted. Welton v. Missouri, supra; Pacific Coast 
S. S. Co. v. Board of R. R. Com'rs (C. C.) 18 Fed. 11; Sherlock v. 
Alling, 93 U. S. 104, 23 L. Ed. 819 ; United States v. Joint Traffic 
Ass'n, 171 U. S. 569, 19 Sup. Ct. 25, 43 L. Ed. 259; Hopkins v. Unit- 
ed States, 171 U. S. 597, 19 Sup. Ct. 40, 43 L. Ed. 290. Said Mr. Jus- 
tice Field, in Gloucester Ferry Co. v. Pennsylvania, supra, page 203 
of 114 U. S., page 828 of 5 Sup. Ct., 29 L. Ed. 158 : 

"Tlie power to regulate * * * is the power to prescribe the rules by 
which [commerce] shall be governed ; that is, the conditions upoii whicli it shall 
be conducted — to détermine when it shall be free, and when subject to duties 
or other exactions. The power also embraces within its control ail the instru- 
mentalities by which that commerce may be carried on, and the means by 
which it may be aided and encouraged." 

The power to regulate applies as well to traffic on water as to traffic 
on land, and while some régulations bave been ascribed to the law of 
the admiralty, which is of full force not only upon the seas but on the 
interior lakes and navigable waterways of the United States, it is yet 
clear that much législation for the direction and protection of the in- 
strumentalities of this maritime trade finds its authority in the com- 
merce clause which we are discussing. Said Mr. Justice Clifford, in 
State Tonnage Tax Cases, 12 Wall. 21G, 20 L. Ed. 370 : 

"i;nqnestionably, the power to regulate commerce includes navigation as well 
as tralîic in its ordinary signification, and embraces ships and vessels as the 
instruments of intercourse and trade, as well as the offlcers and seamen em- 
ployed in their navigation." 

This language is reiterated in Hall v. De Cuir, 95 U. S. 494, 24 L. 
Ed. 547, and in other cases. The officers and seamen then are deemed 
and held to be as much the instruments of such intercourse and trade as 
the ships and vessels. It is also established that the powers thus grant- 
ed are not confined to the instrumentalities of commerce as they were 
known or in use when the Constitution was adopted. In Pensacola 
Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 9, 24 E. Ed. 
708, it was said by Chief Justice Waite: 

"They extend from the horse with its rider to the stagecoach, from the sail- 
ing vessél to the steamboat, from the coach and the steamboat to the railroad, 
and fi'om the railroad to the telegraph, as thèse new agencies are successlvely 
brought into use to meet the demanda of increasing population and wealth. 
They were intended for the government of the business to which they relate at 
ail times and under ail cireumstanees." 
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And said Mr. Justice Brewer in the famous case of Ih re Debs, 
158 U. S. 591, 15 Sup. Ct. 90!J, 39 L. Ed. 1092: 

"Constitutioiiul provisions do net oliaiige, but tlieir opération extcnds to new 
matters h s tlie modes of business and tlie habits ot life of the people vary with 
each succeeding génération. The law of the common carrier is the same to-da.v 
as when transportation on land was by coach and wagon, and on water by 
canal boat and sailing vessel, yet in its actual opération it touches and régu- 
lâtes transjKirtation by modes then unknown — the rallroad train and the steam- 
ship. The Constitution has not changed. The power is the sanie. But it 
opérâtes to-day upon modes of Interstate commerce unknown to the fathers, 
and it will operate with equal force upon any new modes of such commerce 
which the future may develop." 

It is true that the extension of the elastic but indestructible powers 
to regulate interstate and foreign commerce has been slow and grad- 
uai. It has, however, kept pace with the évolution of the great force of 
civilization it was designed to control. It has been as steadily resisted 
by that school of constructionists who believe, as stated by Justice Mil- 
ler in Ex parte Yarborough, 110 U. S. 658, 4 Sup. Ct. 155, 28 L. Ed. 
374, in "the old argument, often heard, often repeated, and in this t:ourt 
never assented to, that when a question of the power of Congress 
arises the advocate of the power must be able to place his finger on 
words which expressly grant it." It is equally true that the conserva- 
tive efïorts of the skillfui logicians of this school bave been of undoubt- 
ed service to the country. They bave obliged the most careful con- 
templation of the legality and the wisdom of every advancing step. To 
change the nietaphor, the vis inertia they bave exerted has performed 
the salutary functions of a brake upon the car of progress. On oc- 
casion, possibly, the brake has been applied when the car was heavily 
freighted with the hopes of the nation, and toiling painfully up hili, 
but its progression has been found irrésistible. An illustration may be 
found in tbe graduai but expanding utilization of the commerce clause 
in its application to the instrumentalities of navigation. In the Lotta- 
wanna, 21 Wall. 577, 22 L. Ed. 654, on this topic it v^^as held: 

"Congress undoubtedly lias authority under the commercial power, if no 
otlier, to introduco such elianges as are lilcely to be needetl. The scope of tlie 
maritime law, and that of commercial régulation, are not cotorminous, it is 
true, but the latter embraeos much the largest portion of ground covered by tho 
former. Uuder it Congress bas regulated the registry, enrolhnent, licenso, and 
nationality of ships and vessels; tbe method of recovding bills of sale and 
mortgages thereon ; the rigbts and duties of seamen ; the limitations of the re- 
si)onsibllity of ship oAvners for the négligence and misconduct of their captains 
and crews; and many other things of a character truly maritime." 

Hère also Mr. Justice Bradley delivered the opinion of the court. 
On page 575 of 21 Wall., page 654 of 22 L. Ed., this great jurist 
speaks of the "uniformity and consistency at which the Constitution 
aimed on ail subjects of a commercial character afïecting the intercourse 
of the States with each other or with foreign states." Pursuant to 
this power the Congress therefore has prescribed rulcs which include 
the control of vessels engaged in commerce and thèse arc as well appli- 
cable to vessels engaged only in intrastate commerce as to those engaged 
in interstate traffic, in the case of steamboats, the inspection of their 
hulls and boilers, the licensing of their officers, the carrying of pre- 
scribed lights and giving and answering prearranged signais, the 
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maintenance of means for the préservation of life, life preservers, life 
rafts, and the like. In the Hazel Kirke (D. C.) 25 Fed. 607, the ne- 
cessity of this unlimited control is stated : 

"iMauitestly it is not possible for Congress to fully control and adequately 
protect c-oiumeree with foreigii nations and among tlie several Htates, when 
tliat commerce is pursued by means of vessels navigatiug tlie public waters of 
tlie Uuito^d States, without controlling the navigation of ail vessels navigating 
such waters, not only tliose engaged in commerce witb foreign nations and 
iimong tlie several states, but tbose engaged in domestic connnerce, and tbose 
engagea iu iio connnerce at a!l, like the yachts. Accordingly Congress has 
nndertakon to regulate the liglits to bo carried by ail vessels navigating such 
waters, and the courses to be pursued by ail vessels meeting upon such waters, 
and thèse régulations are suprême and binding npon ail vessels there navigat- 
ing, because only by controlling in those particulars the navigation of ail ves- 
sels navigatiug such waters, can the safe navigation of vessels engaged in in- 
terstate or foreign commerce upon such waters be secured." 

This control also extends to the control of persons transported in 
interstate and foreign commerce. That it relates to passengers thtis 
transported will not be denied. It has been held that an act to regulate 
immigration which levied a duty for every passenger coming from a 
foreign port to this country is proper under the commerce clause. 
The Head Money Cases, 113 U. S. 580, 5 Sup. Ct. 347, 38 L. Ed. 798. 
It has establishcd qualifications and conditions for masters, engineers, 
pilots of vessels. It has enacted categorical rules comprehending the 
rights and duties of seamen and owners of vessels. It has regulated 
shipping articles, the-method of thcir treatment. and the protection of 
their health while on board ship. This is established by numerous ati- 
thorities. The Barque Chusan, 3 Storv, 455, Fed. Cas. No. 2,717 : The 
Katie (D. C.) 40 Fed. 492, 7 L. R. A. 55, 7 Cyc..461; In re Vessels 
Ovi'ners Towing Company, 36 Fed. 170. Said the SuDrcme Court in 
Cooley V. Board of Wardéns, 13 How. 315. 13 L. Ed. 996 : 

"When we look to the nature of the service performed by pilots, to the rela- 
tions whieli that service and its compensations, bear to navigation between the 
several states. and between the ports of the United States and foreign countries. 
we are brouglit to the conclusion that the régulation of the qualifications of 
pilots, of the modes and times of ofCering and rondering their services, * * * 
and of the penalties by which their rights and duties may be enforced, does 
constitute régulations of navigation, and conseqnently of commerce, with- 
in the just meaning of this clause of the Constitution." 

For authorities on this subject, see 8 Fed. Stat. Ann. 408. 

If then Congress has the established right to control the relative du- 
ties of the ship owners and the seamen, both of whom are instrumen- 
talities of commerce, both absolutely essential to its proper and effective 
conduct, or any conduct, upon what sound reasoning can its control of 
the rights and liabilities of other men engaged in the transportation by 
land of the same commerce be denied? The employés of a railroad 
Company are essential instruments to the existence under modem condi- 
tions of inter.state traffic on land. The locomotive engineers, the fire- 
men, the train hands. the track hands, the conductors, and ail the rest 
are as essential to this traffic as are the ma.sters, pilots, engineers, and 
sailors to navigation. The power to regulate, as we bave heretofore 
seen, is unlimited in its application to such traffic. I~Iow narrow then 
is the contention that this régulation may be extended to the inanimate 
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machinery and commodities engaged, and not to the men without whose 
services not a wheel would revolve and not an ounce of freight would 
be transported. 

Said Mr. Justice Bradley in Stockton v. Baltimore & N. Y. R. Co. 
(C. C.) 33 Fed. 16: 

"With regard to comuierce, It has been expresisly held that it is not confined 
to commercial transactions, but extends to seamen, ships, navigation, and tbe 
•ippliances and facilities of commerce. And it must extend to tbese, or it can- 
aot embrace tbe wbole subject. Under this power, tbe navigation of rivors and 
harbors has been opened and improved, and we bave no doubt that canals and 
waterways may be opened to connect navigable bays, harbors, and ri vers with 
eacb otiier, or with the interior of tbe country. Nor bave we any doulit that, 
under the samo power, the means of commercial communication by land as well 
as by water may be opened up by Congress between difCerent states, when- 
ever it sliall sce fit to do so, eitber on failure of tbe states to provide such 
communication, or wbenever, in tbe opinion of Congress, increased facilities of 
communication ought to exist." 

In the présence of such tremendous phvsical démonstration of this 
truth as the transcontinental railways, builded largely from the public 
resources and chartered by Congress, and the work of constructing the 
Isthmian Canal, the soundness of the vievvs of that great jurist will 
scarcely be questioned. 

In the subséquent case of California v. Pacific Railroad Company, 
127 U. S. 39, 8 Sup. et. 1080, 32 L. Ed. 150, Justice Bradley further 
observes : 

"ïhe power to construct, or to autborize individuals or corporations to con- 
struct, national bigbways and bridges from state to state is essential to tbe 
complète coutrol and régulation of interstate commerce. Without autbority 
in Congress to establisli and maintain such bigbways and bridges, it would l)e 
witiiout autbority to regulate one of the most important adjuncts of commerce. 
* * * Of course tbe autbority of Congress over tbe territories of the United 
States, and its jiower to grant franchises exereisable tberoin are, and e"i'er 
bave been, undoulitod. But tbe wiJer jiower was very freely exercised. ard 
mucli to the gênerai satisfaction, in tlie création of tbe vast System of rail- 
roads Connecting t!ie East with tho racifle, traversing states as well as terri- 
tories and employing the agency of state as well as fédéral corporations." 

This language is approved without réservation, and applied to rail- 
roads by the Suprême Court in the case of Cherokee Nation v. Kansas 
Railroad, 135 U. S. 658, 10 Sup. Ct. 971, 34 L. Ed. 295. There the 
court was unanimous, and said Justice Harlan as its mouthpiece : 

"Tlie question is no longer an open one as to whether a railroad Is a public 
highway, established primarily for tbe convenience of the peoplo and to sub- 
serve public ends, and, therefore, subject to governmental control and régula- 
tion." 

Congress then may not only create railroads, pay for their construc- 
tion and maintenance, but it may control those which are chartered by 
the states, and which engage in the commerce over which the national 
autbority is paramount. Congress alone by législation may occupy the 
whole field of interstate commerce. The Lottery Cases, 188 U. S. 
321, 23 Sup. Ct. 321, 47 L. Ed. 492. It is true that the states may 
charter corporations to engage in this business. It is true that Con- 
gress by its acquiescence may permit their opération. But when it 
chooses to act, the autbority granted by the state, when in conflict witb 
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the national law, is obliterated, and the latter is wn'tten in letters of en- 
during light on the page froni which the local enactnients hâve been 
erased. Upon this subject the authorities are numerous. I^ake Shore 
& M. S. R. Co. V. Ohio, 173 U. S. ,^97, 298, 19 Sup. Ct. 465, 43 L. Ed. 
702. 

A familiar illustration is near at hand. By virtue of state authority 
several railroads had constructed bridges for their highways across 
the navigable river upon which this city is situated. The steamboats 
plying the lower river were thus forbidden access to their wharves. 
The national government since its organization had been silent. It 
finally thought proper to act. The railroads were then înformed that, 
nnless suitable drawbridges were constructed so that steamers might 
pass through unhindered, their bridges would be removed. In other 
words, the dormant power of the Constitution was aroused, and the 
railroads, the créatures of the state, whose action had been theretofore 
lawful, turned the listening ear and caught the words of that mandate 
and swiftly obeyed. The création of the Interstate Commerce Com- 
mission; the enactment against arbitrary and discriminating rates 
of the anti-trust law forbidding combinations in restraint of trade, 
held directly applicable to railroads, even though chartered by the 
States ; the law denouncing rebates, and forbidding passes in Interstate 
traffic ; the law forbidding a railroad engaged in such commerce f rom 
dealing in commodities like coal, which it transports (Railwav v. I. C. 
C, 200 U. S. 361, 26 Sup. Ct. 273, 50 L. Ed. 515) ; ail such législa- 
tion culminating in the power exercised by the most récent enactment, 
intrusting the commission, which is the agent of Congress, with the 
power to fix rates, and the bill to promote the safety of employés and 
travelers upon railroads by limiting the liours of service of employés 
thereon, enacted in the closing hours of the last session — are familiar 
illustrations of the exercise of the right and power of Congress to con- 
trol such commerce. It is not difficult to foresee that this power may 
speedily be extended to reach and to paralyze the action of those daring 
financiers who water the stock of corporations engaged in Interstate 
traffic, and who by this perilous expédient not only compel the public 
to pay interest upon évidences of fictitious values thus created, but en- 
danger the stability of ail business by the panics they engender and 
the calamities they threaten. In the meaning of the commerce clause, 
it is thus made clear that the words "to regulate" impart the right and 
power to enact laws, and not merely to make rules and régulations. 
The necessity for such right and such power, more than ail things else 
contributed to the very establishment of the government of the United 
States itself. Said Chief Justice Marshall in Brown v. Maryland, 12 
Wheat. 444, 6 L. Ed. 678 : 

"Tlie oppressed and degraded state of commerce previous to the adoption of 
tlie Constitution can scarcely be forgotten. It was regulated by foreign na- 
tions with a single view to their own interests ; and our disunited efforts to 
eounteract their restrictions were rendered impotent by want of combination. 
Congress, indeed, possessed the power of maliing treaties ; but the inability of 
the fédéral government to enforee them had becoine so apparent as to render 
that power in a great degree useless. Tljpse who felt the injury ariaiug from 
this state of things, and those wlio were capable of estimating the influence of 
commerce on the prosperity of nations, perceived the necessity of giving the 
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control over this Important subject to a single government. It may be doubted 
whether any of the evils proceeding from the feebleiiess of the fédéral govern- 
ment contributed more to that révolution whicli introduced the présent System, 
than the deep and gênerai conviction that commerce ought to be regulated by 
Congress. It is not, therefore, matter of surprise, that the grant should be as 
extensive as the mischief, and should comprehend ail foreign commerce and ail 
commerce among the states. To construe the power so as to impair its efflcacy 
would tend to defeat an object, in the attainment of which the American pub- 
lic took, and justly took, that strong interest which arose from a full convic- 
tion of its necessity." 

This power exists in ail the pristine vitality in which it was implantée! 
in the organic law. That law does not profess to enumerate ail the 
means by which its powers may be executed. In the nature of things 
such enumeration was impossible. Said Chief Justice Marshall in 
Martin v. Hunter, 1 Wheat. 326, 4 L. Ed. 97 : 

"The Constitution unavoidably deals in gênerai language. It did not suit the 
purposes of the people, in framing this great charter of our liberties, to pro- 
vide for minute spécifications of its powers, or to déclare the means by wnich 
those powers should be carried into exécution." 

Spécification of the means for its proper control hâve enlarged with 
the évolution of the nation. In the création of national banks, in au- 
thorizing corporations for the building and maintenance of bridges and 
highways, in the érection of lighthouses, in the annual expenditure of 
millions for the improvement of the interior waterways, the exterior 
harbors and the channels of access thereto, and in many other ways 
Congress has defined and utilized such means. In the well-known case 
of United States v. Greene and Gaynor (D. G.) 146 Fed. 803, it was 
held that the power of Congress to regulate and improve navigable 
water found its authority under the commerce clause. It foUows that 
when a corporation or other person engages in this commerce, eo in- 
stanti the men who control it and the corps of its employés become sub- 
ject to ail of those legitimate means which Congress may sélect for its 
régulation. 

Nor is the enactment of such measures as that under considération 
a novel or unusual power on the part of government. Our own state, 
it seems, was the pioneer in a measure of partial relief from that strict 
rule which was first enunciated in England in 1837, which forbade the 
recovery by an employé for injuries infîicted by the négligence of a 
fellow servant. The Georgia law upon this subject was enacted in 
1856 80 far as it related to railroads. In 1863 lowa abolished the 
fellow servant bar as to trainmen, and in 1874 Kansas did the same 
thing. In 1885 the state of Alabama adopted similar législation, and 
in 1893 Arkansas qualified the doctrine as to railroad employment. 
Minnesota followed in 1887. Florida, Ohio, Mississippi, and Texas 
bave modified the doctrine for the benefit of employés. North Caro- 
lina, North Dakota, Massachusetts, Wisconsin, and Minnesota denied 
its applicability to the opération of railroad trains, and in 1901 Colorado 
abolished the doctrine in toto. Nor hâve foreign governments been in- 
attentive to this great and unreasonable injustice to that splendid body 
of citizenship upon whom so much of the prosperity of the nation must 
dépend. In 1888 England denied its application to those engaged in 
the opération of railroad trains, and in 1897 made it also inapplicable 
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to many other hazardous employments. In Germany it does not apply 
to any of the hazardous occupations. In 1869 Austria passed a law 
making railroad companies liable for ail injuries to their employés 
save where the injury was due to the victim's own négligence. The 
Code Napoléon made the employer answerable for ail injuries received 
by his workman, and this is still of force in France, in Belgium, and 
in HoUand. Other European countries hâve from time to time fixed 
the liability of the master to his servant for damages caused by the 
négligent act of a fellow servant. It is, however, unhappily true that 
many states of the Union, notwithstanding the anachronism of the rule, 
hâve maintained and still enforce it. But Congress bas at length de- 
termined that there shall be an uniform law for the protection of that 
army of more than a million of men engaged in Interstate traffîc — an 
army whose courage, décision, patriotism, and intelligence may not 
be surpassed. 

The rule which this législation abrogates was based upon the con- 
tention that the servant contracts for a wage sufficient to protect him 
against risks incident to the service, that he is in a better position to 
olaserve and protect himself against the négligence of his fellow serv- 
ant than his employer, and that it will insure better service and less in- 
jury if the master be not responsible. The briefest considération will 
show how archaic is this reasoning vvhen applied to modem condi- 
tions. Take the engineer on the locomotive which drives the light- 
ning express. The complexity of his mighty machinery requires his 
constant and careful attention. Possibly in the darkness of night, 50 
or 60 miles an hour his train thunders along the gleaming rails. 
His is blind obédience to his orders. Through the mistake or négli- 
gence of a fellow servant, over whose action he bas no control, of 
whose mistake or misconduct he lias no knowledge, in an instant 
he may be hurled to death, or to mutilation indescribable. While 
this is true, under the law which the act of Congress repeals, it 
has been held that the relation of fellow servant existed between 
an engineer acting as conductor and his fireman, between a coni- 
mon day laborer building a culvert and the engineer and conduct- 
or running a train, between an engineer operating one train and 
the conductor on another train on the same road. between conductor 
and brakeman on the same train, between the local telegraph operator 
and fireman upon the train, and in view of thèse relations, shadowy and 
intangible as they are, yet justified by the lavi' as it existed, it has been 
held that the employer was not liable for the death and sufïering which 
resulted. The law is a progressive science. The rule has long been 
deemed most un justifiable. In Labatt on Master and Servant, vol. 2, 
§ 754 it is declai-ed : 

"It does not rest upon any satisfactory bases, lois;ical, social, or économie, and 
by relcgatins the injured person to lus action against a co-employé, who is, 
as a geiiL-ral rule, flnancially irrespojisible, leaves liim in the great ma.i'ority 
of instances, without any prospect ^Ybatever of obtaining the adéquate indeni- 
nity." 

Sucli conditions will no longer exist. Said the house committee 
in its report on this measure: 
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"Xow wliere the doctrine of fellow servant is in force no one is responsible 
l'or the injury or deatli of tlie fellow servant. The co-servaut who is guilty of 
négligence resulting in the injury may be liable, but as a rulo he is not re- 
sponsible. Employés are never lield to such strict rules for the safety of his 
co-employés, because the employer is not bound to pay damages in case of in- 
jury. If he were held liable for damages for every injury occasioned by the 
négligence of his servants, he woiild enforce the sanie strict raies for the safety 
of his employés as he does for the safety of passengers and strangers, he will 
make the employment of his servant and his rétention in the service dépendent 
upon the exercise of higher care, and this will be a strong inducement to the 
employé to aet with higher regard for the safety of his fellow workmen." 

It is, however, urged that the states are adéquate to afford ail needed 
relief. It will suffice to reply that a majority of them hâve not done so. 
An employé of Interstate traffic may receive measurable protection 
from the négligence of his fellow servant in Georgia, though even hère 
his whole demand is denied if he is himself guilty of any négligence 
contributory to the injury, however slight. His train roUs across the 
boundary line of South Carolina or Tennessee, and there for the same 
négligence, the same injury, the same death, he or his wife and children 
may be denied any and ail redress. 

But it is additionally objected that he who is engaged in Interstate 
traffic also handles traffic which is intrastate, and this should be held to 
vitiate the législation of Congress. By a parity of reasoning this would 
annul the laws in interior waterway navigation alrcady discussed ; 
it would abolish the Interstate Commerce Commission, and ail of those 
régulations which Congress bas enacted for the transportation and 
business of Interstate commerce. "It will not do," said the Suprême 
Court, in Wheeling Bridge Case, 18 How. 421, 15 L. Ed. 435, "to say 
that the exercise of an admitted power of Congress conferred by the 
Constitution is to be withheld, if it appears or can be shown that the 
efifect and opération of the law may incidentally extend beyond the 
limitation of the power. Upon any such interprétation the principal 
object of the framers of the instrument in conferring the power would 
be sacrificed to the subordinate conséquences resulting from its exer- 
cise." In The Katie (D. C.) 40 Fed. 492, 7 L. R. A. 55, it was held: 

"The purpose of the Législature being legitimate and warranted by tlie 
Constitution, it is wholly immaterial to the considération of its validity that 
somewhere it has a casual or contingent effeet upon the domain of state légis- 
lation." 

Were this argument sound, the shipment of a crate of pigs from 
Maçon to Griswoldville would annul the power of Congress to control 
the shipment by the same train of a thousand baies of cotton from Ma- 
çon en route to Liverpool. 

It is true that, in support of this contention that the act is an un- 
warrantable interférence by Congress with the trade and traffic between 
citizens of the same state, two décisions of the Suprême Court are 
cited. Thèse are the Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 550, 
and Illinois Central Railroad Company v. J. U. McKendree (decided 

December 17, 1906) 203 U. S. 514, 27 Sup. Ct. 153, 51 L. Ed. . 

They are readily distinguishable from the question hère. In the 
former, said Mr. Justice Miller, stating the grounds upon which the 
Trade-Mark législation was held unconstitutional (page 96 of 100 U. 
S. [25 L. Ed. 550]): 
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"When • • • Congress tmdertakes to enact a l&vr, which ean only Be 
Talld as a régulation of commerce, It Is reasonable to expect to flnd on the 
face of the law, or from Its essentlal nature, that It Is a régulation of com- 
merce with foreign nations, or among the several states, or with the Indlan 
trlbes. If not so llmited, It Is In excess of the power of Cîongress." 

The arts there in question contained no référence whatever, either in 
terms or by implication, to interstate or foreign commerce, but applied 
to ail trade-marks, by whomsoever and for whatever purpose used. 
And that this was the basis of the décision is clear from the court's 
reasoning : 

"We would naturally look for thls In the description of the class of persons 
who are entitled to register a trade-mark, or In référence to the goods to whIch 
it should be applied. If, for Instance, the statute described persons engaged 
In commerce between the différent states, and related to the use of trade- 
marks In such commerce, It would be évident that Congress believed that It 
was acting under the clause of the Constitution which authorizes It to regu- 
late commerce among the states. • • * But no such idea Is found or sug- 
gested In this statute." 

The language quoted renders obvions the distinction between that 
case and the one under considération. Hère, "on the face of the law," 
there is a régulation of interstate traffic. The act relates to employés 
of common carriers, and "describes persons engaged in commerce be- 
tween the différent states." Besides, the Trade-Mark Cases dealt with 
indictments for alleged crime, and in criminal cases the laws are con- 
strued with the utmost strictness against the government. This is 
remédiai législation, and the opposite rule is adopted. 

Nor is the case of Illinois Central Railroad Company v. McKendree, 

27 Sup. Ct. 153, 51 L. Ed. , décisive of the question hère in issue. 

In that case, the Secretary of Agriculture had adopted a certain quar- 
antine line in the state of Tennessee, under act of Congress, "to more 
effectually suppress and prevent the spread of contagious and infec- 
tions diseases of live stock." This order was attacked because it ap- 
plied to ail cattle — ^to those transported within the state of Tennessee as 
well as without the state. It was not limited to cattle as a commodity 
of interstate commerce, and this tlierefore rendered it invalid. Mr. 
Justice Day déclares : 

"The order In terms applies allke to Interstate and Intrastate commerce. A 
party prosecuted for violating this order would be wlthln Its terms if the cat- 
tle were brought from the south of the Une to a point north of the Une with- 
in the state of Tennessee. * * * For aught that appears ui)on the face 
of the order the secretary Intended It to apply to ail commerce, and whether he 
would hare made such an order, if strlctly llmlted to interstate commerce, 
we hâve no means of knowtng. The order Is in terms single and Indivisible." 

In the case hère the act is an express régulation of interstate com- 
merce, limited to the employés of those common carriers who are en- 
gaged therein. It opérâtes neither expressly nor impliedly upon em- 
ployés or carriers in solely intrastate trafHc. But even could it be so 
construed, certainly the power of Congress to control interstate in- 
strumentalities would not be divested, merely because those instrumen- 
talities may be incidentally used as médiums of local commerce. The 
Wheeling Bridge Case, supra. 
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Nor can it be justly contended that any injury will resuit to any 
corporation or person engaged in interstate or foreign commerce 
by tbe means of redress for injuries thus aiïorded by the act of Con- 
gress. There is no deprivation of due process of law. Mo. Pa- 
cific R. R. Co. V. Mackey, 127 U. S. 205, 8 Sup. Ct. 1161, 32 L. Ëd. 
107; McGuire v. Chicago, etc., R. R. (lowa) 108 N. W. 902. It 
is true that an action like that under considération présents a con- 
troyersy arising under the Constitution and laws of the United States. 
It is also true that the judicial power of the United States extends 
to such controversy, and jurisdiction is therefore conferred upon the 
courts of the United States. The judges of those courts will scarce- 
ly entertain an argument that this will be injurions to either party 
litigant. The plaintiiï, however, need not seek the court unless he 
chooses to do so. Its jurisdiction is not exclusive, but merely con- 
current. He may sue for his fédéral cause of action, thus created, 
in the state court. On the other hand, many railroads and other 
corporations engaged in interstate commerce, already remove the ac- 
tions or suits in which they are parties défendant from the state 
courts to the courts of the United States. It is within the bounds of 
possibility that the controlling and influential owners of great railroads, 
which traverse those states where no redress at ail is afforded to the 
employé for injuries conséquent upon the négligence of a fellow serv- 
ant, may regard this législation as injurions. 

Be this as it may, Congress bas now drawn the whole subject within 
the boundaries of its constitutional power. It is seeking to protect the 
employés who are the instruments and agents of commerce. The gov- 
ernment of the United States, within the scope of its powers, opérâtes 
upon every foot of territory under its jurisdiction. It legislates for the 
whole nation, and is not embarrassed by state Unes. Pensacola Tele- 
graph Co. v. Western Union Telegraph Co., 96 U. S. 10, 24 U. Ed. 708. 
"It is a principle fuUy recognized by décisions of the state and fédéral 
courts that, wherever there is any business, from which, either from the 
products created or the instrumentalities used, there is danger to life or 
property, it is not only within the power of the states, but it is among 
their plain duties to make provisions against accidents likely to foUow 
in such business, so that the dangers attending it may be guarded 
against so far as is practicable." This is the language of Mr. Justice 
Fields in Nashville, etc., Railway v. Alabama, 128 U. S. 99, 9 Sup. Ct. 
28, 32 L. Ed. 352, who spoke for the unanimous court. This great 
Justice, however, in the same paragraph also says : 

"It Is conceded that the power of Congress to regulate interstate commerce 
is plenary ; that, as incident to it, Congress may regulate as to the qualifica- 
tions, duties, and liabllities of employés and others on railway trains engaged 
in that commerce; and that such législation will supersede any state action 
upon the sub.iect. But until such législation is had, it is clearly within the 
competency of the states to provide ^^ainst accidents on trains whilst within 
their limits." 

On this subject it would seem that the argument is exhaustive. To 
the same effect are Smith v. Alabama, 124 U. S. 473, 8 Sup. Ct. 564, 
31 L. Ed. 508; Sherlock v. Alling, 93 U. S. 99, 23 U. Ed. 819; New 
York, New Haven & Hartford R. R. v. New York, 165 U. S. 631, 
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17 Sup. Ct. 418, 41 L. Ed. 8o3 ; Cooley v. Board of Wardens, 12 
How. SSO, 13 L. Ed. 996. 

The identical povver of the législative authority to pass a liability 
act abrogating the fellow servant rule and forÏDidding the making 
of contracts of exemption has been co.isidered in the case of Peirce 
V. Van Dusen, 78 Fed. 694, 24 C. C. A. 280, 69 L. R. A. 705, by the 
Circuit Court of Appeals of the Sixth Circuit, before Associate Justice 
Harlan, and Circuit Judges William H. Taft and Horace H. Lurton. 
The case was decided in 1897, and the associate justice delivered the 
opinion for the unanimous court. The direct question in issue was 
the validity of an Ohio statute, but said the Circuit Court of Appeals : 

"Undoubtedly, the vvliole subject of the liability of Interstate railroad com- 
panies for the négligence of those in their service may be r-overed by national 
législation enacted by Congress under its power to regulate commerce among 
the States." 

It will be borne in mind that the national Législature had not then 
regulated as to such négligence, and Mr. Justice Harlan continues : 

"But, as Congress has not dealt with that snbjeet, it was compétent for Ohio 
to déclare that an employé of any railroad cori)oration doing business there, 
incliiding those engaged in commerce among the states, sliall be deemed, in 
respect to acts witliin this state, the superior, not the fellow servant, of other 
employés placed under his control." 

I may add that a strong analogy to the question under considération 
is found in the législation of Congress and the décisions of the national 
courts requiring safety appliancis on ail trains engaged in interstate 
commerce. In Johnson v. Sont' ern Pacific Company, 196 U. S. 
16, 25 Sup. Ct. 158, 49 E. Ed. 363, the Suprême Court applied and con- 
strued the act of March 2, 1893. This required the equipment of 
locomotives, trains, and cars with air brakes, aiitomatic couplers, etc. 
Said Chief Justice Fuller (page 17 of 196 U. S., page 161 of 35 
Sup. Ct. [49 E. Ed. 363] ) : 

"The prlmary object of the act was to promote the public welfare by se- 
curing the safety of employés and travelers." 

It is obvions that passengars transported or employés working be- 
tween intrastate points would enj^y the pr tection of this exercise 
by Congress of its power to regulate. The court thus recognized the 
right of Congress to legislate for the protection of employés and of 
the gênerai public, and decided that a dining car in making an inter- 
state journey was equally under the c^ntrol of Ccngress while wait- 
ing to be made up into a train as while in motion. While the original 
safety appliance act made it unlawful for common carriers, engaged 
in interstate commerce, to haul cars not properly equipped when "used 
in moving interstate trafific," the amendatory act of 1903 declared 
that the original provisions shculd be held to apply to "ail trains, 
locomotives, tenders, cars, and similar vehicles used on any railroad 
engaged in interstate commerce." Obviously, this was an explicit 
récognition by Congress of its constitutional right to control the in- 
strumentalities, and prescribe conditions for ail interstate common 
carriers. This is also the construction given in the récent case of 
United States v. Great Northern Railway Co. (D. C.) 145 Fed. 438, 
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where the court held that the amended act applied to ail cars regularly 
used on any railroad engaged in Interstate commerce, not only while 
actually in use in such commerce, but at ail times when in use on such 
road. The language used by the court is as follows : 

"It is manifest that tlie purpose in view was the régulation of commerce be- 
tween the States by requiring common carriers to eoiiform to certain re(iuire- 
ments regarded as essential to the safety of employés and passenjfers. ïo 
sustain the demurrer would be to hold that it is beyond tlie power of Congress 
to control the instruœentalities through which intorstate commerce may be 
carried on. * * * It is the carrier which the acts seek to regulate, and it is 
by this method that Congress has undertaken to bring the matter under con- 
trol." 

While I am aware that no détermination of this great question will 
be generally satisfactory save that of the Suprême Court, I hâve not 
felt at liberty to await the décision of that great tribunal, and thus 
avoid the responsibility of making my own détermination of the pend- 
ing case. I am clear as to the constitutionality of this measure ; but 
if I were in doubt, I would uphold the law. It is a part of that splendid 
practical philosophy of government which is intended for the better- 
m.ent of mankind. The statesmen who dealt with this question did not 
deal with abstractions. They were not enchanted with those flowers 
and blossoms which are sometimes woven into garlands to crown that 
divinity — the sovereign state. Like Lord Bacon in the Novum Organ- 
um and other works written to ameliorate the hardships of life, they 
were after "fruit." It is pardonable perhaps to déclare that no court 
has gone farther than this in the maintenance of those "state rights" 
which are practical and valuable. The laws of the state against the 
sale of intoxicating liquors within three miles of a country church or 
school house, to authorize municipal corporations to forbid the sale, 
forbidding marriage between persons of the negro and white races, 
the homestead and exemption laws, the laws forbidding the consoli- 
dation of competing lines of raiiway, in violation of the state Constitu- 
tion and in violation of the national law against "combinations in re- 
straint of trade," and other state laws, hâve been steadily and sin- 
cerely upheld. Hère, however, no right proper to the state, or any of 
its instrumentalities of government, is drawn in question. Disqui- 
sitions upon profitless, inutile, or imaginary "reserved rights" hâve 
never been charming to the writer. Such structures of ratiocination — 
and I again borrow from Bacon — are "like the ox of Prometheus, a 
sleek, well-shaped hide, stuffed with rubbish, goodly to look at, but con- 
taining nothing to eat." 

The law itself deserves the approbation of the entire country. Its 
incentive to carefulness on the part of those who control railways 
will be immeasurable. It will bring to many an honest, fearless heart, 
the consciousness that he and bis loved ones are insured against the 
folly and négligence of his fellows, whom. he cannot control. Had 
it been of force in the past, thousands of our countrymen who are 
sleeping in untimely and tragic graves might now be leading useful 
lives, and many additional thousands who now spend the interval 
of life which remains to them in the mortification of mutilation, and 
in its incurable suffering, might now be happy and well. Surely, at 
151 F.— 40 
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a period when every day brings its story of crashing and murderous 
collisions, of derailed and shattered trains, the long catalogue of the 
slain, the mangled, and dismembered, such efforts on the part of gov- 
ernment to extend its protecting care around its people employed in its 
mightiest interest should not be lightly discredited. The philanthropy 
and statesmanship which prompted it are not undeserving of such 
a eulogium as that pronounced by Macaulay on the philosophy of 
-Bacon : 

"It bas lengthened life. It lias mitigated pain. It bas extinguished dis- 
eases. It lias increased the fertility o£ the soil. It has glven new securities 
to the mariner. It has furnished new arms to the warrior. It has spanned 
great rivers and estuaries with bridges of forni unlmown to our tathers. It 
bas guided the thunderbolt innociiously from heaveii to eartb. It bas lighted 
up the night with the splendor of tbe day. It has extended the range of the 
buman vision. It has multiplied the power of the hunian muscles. It has ac- 
celerated motion. It has annibilated distance. It bas facilitated intercourse, 
correspondence, ail friendly offices, ail diapatcli of business. It bas enabled 
man to descend to the depths of the sea, to soar iuto tbe air, to peuetrate se- 
curely into the noxious recesses of tbe eartb. * * * Thèse are but a part 
of its fruits, and of its first fruits. For it is a philosophy wbicb never rests, 
which has never attained, wbicb is never perfect. Its law is progress. The 
point, wbicb yesterday was invisible, is its goal today, and will be its starting 
post tomorrow." 

The demurrer on ail grounds is overruled. 



HORN V. PERE MARQUETTE R. 00. et al. 
(Circuit Court, E, D. Michigan, S. D. February 11, 1907.) 

1. Receivers— Remédies— SuMMARY Pboceeding. • 

A receiver may proceed summarily by pétition for a rule to show cause 
in the court by wliicb he was appointed to require one not a party to the 
suit to pay over money belonging to tbe receivership wbicb bas come into 
possession of tbe respondent since tbe appointment of tbe receiver, and 
wbicb is retained in défiance of the court's order sequestering tbe prop- 
erty and funds of the défendant, altbougb the respondent claims a right 
to or lien upon tbe fund ; bis remedy in sucb case being by a pétition in 
intervention setting up bis ciaim. Tbe rule would be otherwise, bowever, 
with respect to funds in tbe bands of respondent at the time the receiver 
was appointed, and which be claims adversely, wbicb could only be re- 
covered by tbe receiver by a plenary suit. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 42, Receivers, § 129.] 

2. Courts— JuRiSDicTTON of Fedehal Courts— District of Suit. 

Wbere a défendant corporation, sued in a fédéral court in a district 
of wbicb neitber complainant nor any défendant is an iubabitant, waives 
any objection to the place of suit by appearing and joining in complain- 
ant's prayer for a receiver, such waiver is conclusive upon tbird persons 
not parties, wbo eannot claim that the appointment of tbe receiver was 
witbout jurisdiction ; tbere beIng the requisite diversity of citizenship to 
eonfer constitutional jurisdiction on tbe court. 

[Ed. Note. — For cases Jn point, see Cent. Dig. vol. 13, Courts, § 815. 

Waiver of rigbt as to district in which suit may be brought, see note 
to Memphis Sav. Bank v. Houcbens, 52 C. C. A. 192.] 

3. Same— Suit of Local Nature— Scope of Receivership. 

A suit by a creditor of a railroad company to hâve its property, sltuated 
in différent fédéral districts of tbe same state, administered for the 
benefit of ail creditors, is one of a local nature which, under Rev. St. 
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I 742 [U. S. Comp. St 1901, p. 588], may be brought In elther of such dis- 
tricts, and the appointment of a receiver therein Is an équitable attacb- 
meut of ail property of the défendant within the state. 

[Ed. Note.— ^or cases in point, see Cent Dlg. vol. 13, Cîourts, i 809.] 

4. Receivebs— TiTLE To Pbopeety— Date of Attachment. 

The qualified title of a receiver to the property he is directed to take 
and hold dates from the time of his appointment, and actual seizure by 
him is net necessary to prevent the attachment of rights or liens there- 
after ; and, if the order of appointment requires him to give bond, his title 
when so qu.ilifled relates back to the date of appointment, and cuts oft 
ail intermediate rights. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Receivers, f 126.] 

5. Ckeditoes' Suit— Qualification of Ceeditob to Bbinq — Waivke of Objec- 

tion. 

The objection that a creditor's btll was filed by a single unsecured cred- 
Itor who had no judgment, and claimed no lien, Is waived and stands as 
though it never existed where the défendant voluntarily appears, con- 
fesses the deht, admits its Insolvency and joins in the prayer for a re- 
ceiver, and such objection cannot be thereafter raised by other creditors 
who were not parties to the suit as brought, but are subsequently brought 
in or are permitted to intervene. 

6. Receivebs— Time of Appointment^— Obdeb Made at Chambebs. 

An order appointing a receiver signed by a circuit judge at chambers 
In another district on présentation to him of bill and answer which bave 
not been flled, to take effect when the pleadings and order are filed with 
the clerk becomes effective on such filing, any delay in transcribing the 
order upon the recorda or in the qualification of the receiver being Imma- 
terial. 

7. Same— PowEB TO Appoint— Judge at Chambebs. 

A fédéral judge. in the exercise of his gênerai equity powers as a chan- 
celior, and those prescribed by Rev. St. § G38 [TJ. S. Comp. St. 1901, p. 
519], and equity rule 3, has authority at chambers to make an order ap- 
pointing a receiver in a pending cause, .or on a bill and an answer by the 
défendant joining In the prayer for such appointment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Receivers, î 38; 
vol. 29, Judges, § 126.] 

8. JUDGES— ClECUIT JUDGES — ChAMBEBS— TeREITOBIAL LIMIT OF JtTBISMCTlOH. 

A circuit judge of the United States may do chambers business at any 
place within his circuit without regard to the particular district hi which 
the cause Is pending. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 29, Judges, §§ 109, 
110.] 

9. Reoeivkes— Bffbot of Appointment— Lien or Bank on Deposits Reckived 

AfTER RECEIVEBSnlP. 

A railroad company kept a gênerai account, subject to check, in a bank, 
which also held notes of the company payable on demand. From time to 
time the treasurer and agents of the company remitted money to the bank 
for deposit in such account, and certain of such remittances were re- 
ceived by the bank after the appointment of a receiver for the property 
of the company in insolvency proceedings. Eeld, that such sums were 
property of the receiver, and the bank acquired no lien thereon which en- 
titled it to apply them on its notes. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Receivers, § 117.] 

In Equity. In re intervening pétition of Judson Harmon, receiver, 
and answer of the State Savings Bank. 

Edward Colston and F. W. Stevens, for receiver. 

Walker & Spalding and H. M. Campbell, for State Savings Bank. 
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LURTON, Circuit Judge. At tiie outset I must make my acknowl- 
edgments to tlie learned counsel who hâve appeared in tliis case. Their 
assistance in investigating tlie numerous and interesting questions 
which are herein discussed has been unusually profitable to me, and I 
trust will tend to the better understanding of several mooted questions 
whicli concern matters of interest touching tlie appointment and au- 
thority of receivers. 

The matters now to be considered arise upon an intervening pétition 
filed by Judson Harmon, as receiver of the Père Marquette Railroad 
Company, and the answer of the State Savings Bank, a banking cor- 
poration of the state of Michigan, carrying on a gênerai banking busi- 
ness at Détroit. The pétition, in substance, avers that the petitioner 
had been appointed receiver of the Père Marquette Railroad Company, 
under a bill filed at Grand Rapids, in the Western District of Michigan, 
at 9 :30 o'clock a. m., December 5, 1905, and also under an ancillary bill 
filed at Détroit, in the Eastern District of Michigan, on the 8th of 
December, 1905. The contention of the petitioner is that, as to the 
property and assets of the Père Marquette Railroad Company within 
both Michigan Districts, the appointment of the petitioner as receiver 
became efifective at least from 9 :30 o'clock a. m., December 5, 1905, 
that being the time of the filing of the original bill at Grand Rapids ; 
petitioner having given bond simultaneously with his appointment. 
By this order the petitioner was appointed receiver of the entire Père 
Marquette System of railroads, its rolling stock, property and assets 
of every kind wherever situated, including its books of accounts, bills 
receivable, choses in action, bonds, notes, stocks, moneys and valuables, 
and directed to take immédiate possession of the same, and to operate 
the said railway, and hold possession of ail its said properties for the 
benefit of whomsoever might be entitled, and subject to the orders and 
direction of the court. By the same order, the corporation, and ail its 
agents and employés, "and ail other persons," were required to turn 
over and deliver to the said receiver ail property held by them for the 
said company upon demand of the said receiver, and ail said officers 
and agents, and ail other persons were enjoined and restrâined from in- 
terfering in any way with his possession or management of same. The 
pétition then avers that prior to the appointmtnt of the receiver the 
Père Marquette Railroad Company had kept an ordinary deposit ac- 
count with the défendant bank against which it was accustomed to 
check; that from time to time the agents of said company, under its 
direction, made deposits of moneys received in Ihe conduct of its busi- 
ness at many points within the state, and that the treasurer of said com- 
pany, whose office was in Cincinnati, was also accustomed to transmit 
funds to the défendant bank subject to check. At the close of business 
on December 4, 1905, there was on deposit to the gênerai crédit of the 
said company $29,166.04. It is then averred that, after petitioner's 
appointment took effect, deposits sent by express to said bank were 
received as follows : December 5, 1905, remittances from agents, 
$2,625.88 ; December 5, 1905, remittances from treasurer, $29,723.63 ; 
December 6, 1905, remittances from agents, $4,811.46; December 7, 
1905, remittances from agents, $3,272.21 ; December 8, 1905, remit- 
tances from agents, $2,892.31. At the date of this appointment the said 
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railroad company was indebteded to the said bank by two notes, dated 
May 1, 1905, each for the sum of $50,000, and payable on demand. _ It 
is then averred that after the said appointment had been made, and with 
knowledge of the fact, the said bank applied the said sums so deposited 
to the crédit of said railroad, to the payment of said obligations, and, 
though requested so to do, has failed and refused to pay such funds 
over to petitioner, thereby disobeying the order and direction of the 
court and in obstruction to the receiver's duty and obligation, and has 
thereby committed a contempt. The prayer was for a rule requiring 
said bank to show cause why it should not be required to oav into the 
hands of the petitioner the funds so withheld, and why it should not 
be punished for contempt. The bank so made a défendant, answered 
and set up its right to apply such deposits in payment of the debt of the 
railroad company upon the demand notes so held by it, and that ii had 
made this application as the funds came in, and with knowledge of 
the receivership. 

1. Objection is made to the right of the receiver to proceed by an in- 
tervening pétition against the défendant, and, it is said, that he should 
hâve sued at law or some other independent suit. This objection, if 
tenable at ail, should hâve been made by plea, demurrer, or motion. It 
was not. The défendant came in and answered to the merits. So far 
as the pétition seeks to recover funds actually in the hands of the de- 
fendants at date of his appointment, against which a lien in good faith 
is asserted, the receiver could not bave proceeded surnmarily if objec- 
tion had been taken in time. The bank might well say : 

"As to that fund, I clalm adversely and demand that you proceed in the or- 
dlnary way to try the question whether my prior possession can be rightfully 
disturbed by an order in a case to which I was not a party." Wheaton v. 
Daily Telegraph Co., 324 Fed. 61, m C. C. À. 427. 

But as to so much of this fund as was actually in possession of the 
défendant bank at the close of business on December 4, 1905, the re- 
ceiver has conceded the right of the bank to apply it upon the indebt- 
edness of the railroad company to the bank. As to the deposits made 
after the appointment of the receiver, a very différent question arises. 
If, as claimed, the deposits made on December 5, 1905, were made after 
they had been sequestrated or equitably seized, the appropriation by the 
bank to the payment of its own claim is a claim to hold and appropriate 
same in défiance of the receiver and in disobedience of the order placing 
him in possession of ail the assets of the railroad company. The right 
to maintain such an intervening pétition does not dépend upon whether 
some actual manual possession by the receiver has been disturbed. If 
the funds in question did not come into the actual possession of the bank 
prior to the appointment of the receiver, the conduct of the bank in 
preventing the receiver from obtaining the possession of that which he 
was appointed to receive is a défiance of the court's order. In such 
circumstances the bank should hâve intervened interesse suo and set up 
its right, for the possession of the receiver is but the possession of those 
having a right thereto, and would not defeat any title, claim, or right 
which it might hâve in the fund which it thus received after the re- 
ceiver's title to the possession accrued. The distinction which I call 
attention to is noted in Vermont, etc., Co. v. Vermont Central R. R. 



630 151 FEDERAL BEPOKTBB. 

Co., 46 Vt. 792; Am. Const. Co. v. Jacksonville, etc., Ry. Co. (C. C.> 
52 Fed. 937; and Bibber-White Co. v. White River Valley Electric 
Co. (C. C.) 107 Fed. 176. In respect to such deposits, a pétition by 
the receiver to prevent such interférence and to compel the surrender of 
the funds so seized is not bad practice, and does not deprive the de- 
fendant of a full and orderly hearing, and its rights are and will be as 
fully protected as in an independent suit. Such a proceeding was ex- 
presslv sanctioned by the Court of Appeals of this circuit, in Lake 
Shore & M. S. Ry. Co. v. Felton, 103 Fed. 327, 43 C. C. A. 189. The 
opinion is authoritative in this circuit, and is a complète answer to any 
objection to the mode of proceeding adopted by the receiver, assuming 
thât the défendant could raise such a question after answering to the 
merits. 

2. It is said that the bill under which Harmon was appointed receiver 
was filed in the wrong district; that the principal offices of the railroad 
Company are at Détroit in the Eastern District of Michigan, while the 
bill was originally filed at Grand Rapids in the Western District of 
the same state. Horn was not a citizen of Michigan. The Père Mar- 
quette Railroad Company is a corporation of that state, and the other 
défendant, the Cincinnati, Hamilton & Dayton Railroad Company, is 
a corporation of Ohio. The district of Western Michigan was not the 
district of either the sole complainant, or of either of the only two de- 
fendants. That the défendant the Père Marquette Railroad Company 
could hâve objected to being sued in the Western District may be con- 
ceded. But constitutional jurisdiction, through diversity of citizenship, 
existed, and this statutory right of being sued only in the district of 
which it was an "inhabitant," was a personal privilège which it might 
waive, and did waive, by its appearance and answer to the merits, and 
more distinctiy in its joinder in the prayer for the appointment of a 
receiver. This waiver is equally effective as against this défendant. 
St. Louis R. R. Co. v. McBride. 141 U. S. 127, 11 Sup. Ct. 982, 35 L. 
Ed. 659 ; Central Trust Co. v. McGeorge, 151 U. S. 129, 14 Sup Ct. 
286, 38 L. Ed. 98. In Central Trust Company v. McGeorge, cited 
above, the complainant was a New York corporation and the défendant 
a corporation of New Jersey. The bill was filed in the Circuit Court 
for the Western District of Virginia. The défendant appeared, as 
in this case, and consented to the appointment of a receiver. The 
validity of this appointment was contested by certain persons, claiming 
to be creditors and stockholders of the défendant company, both upon 
the ground that the appointment had been procured by fraud and col- 
lusion and that the court was without jurisdiction ; the bill not having 
been filed in the district of either the complainant or défendant. But 
the court held that, both parties having consented, this objection was 
waived, and that this consent could not be overruled at the instance 
of creditors, not parties, who came in by intervention. In the later 

case of Ex parte Wisner, 203 U. S._ 449, 27 Sup. Ct. 150, 51 L. Ed. ,, 

it was held that a défendant, sued in a state court in a district in which 
neither the plaintiff nor défendant was an inhabitant, might remove 
the case and rely upon that objection. The case was distinguished 
from Central Trust Company v. McGeorge upon the ground of con- 
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s€nt in the one case and no consent by the removing défendant in the 
other. 

3. However important it may be to file an ancillary bill and obtain 
an ancillary appointment of a receiver when the property sought to be 
sequestrated lies partly in one state and partly in another, the same 
reasons do not apply with référence to property in the same state, but 
in two or more districts. Zacher v. Fidelity Trust, etc., Co., 106 Fed. 
593, 45 C. C. A. 480, Booth v. Oark, 17 How. 3-32, 15 L. Ed. 164, and 
Great Western Mining, etc., Co. v. Harris, 198 U. S. 561, 25 Sup. Ct. 
770, 49 L. Ed. 1163, bear upon the disability of a receiver appointed 
by a court of one jurisdiction to sue in the courts of another, and hâve 
no application when the question is, as hère, as to the authority of a 
receiver appointed by a fédéral court of one district over property 
situated in another district of the same state. Fédéral courts of dif- 
férent States are undoubtedly foreign courts as to each other in as full 
sensé as are state courts of différent jurisdictions. But it bas never 
been held, that a fédéral court of one district is a foreign court as to 
another fédéral court of the same state, and manifestly, this is not so 
when, by statute the process of a Circuit Court of one district may run 
in another district of the same state, That the jurisdiction of a par- 
ticular Circuit Court is confined in gênerai within the territorial limits 
of a judicial district may be conceded. Toland v. Sprague, 12 Pet. 
300, 9 E. Ed. 1093 ; Bar'rett v. United States, 169 U. S. 218, 221, 18 
Sup. Ct. 327, 42 L. Ed. 723. But this is so only to the extent that stat- 
utes creating and organizing such courts bave defined and limited their 
jurisdiction. Since Toland v. Sprague was decided, there bas been 
much législation enlarging the limits within which powers and juris- 
diction of Circuit Courts may be exercised. Thus, where there are 
several défendants, and some réside in one and some in another dis- 
trict of the same state, or when the suit is local in character and the 
"land or other subject-matter" lies partly in one district and partly in 
another, within the same state, the suit may be brought in either dis- 
trict, and the process of the court will run in both. So, under section 
8, Act March 3, 1875, c. 137, 18 Stat. 472 [U. S. Comp. St. 1901, p. 
513], where the object of the suit is to assert a claim or lien against 
property, or to remove a cloud, défendants not found within the dis- 
trict may be brought in by service wherever they may be found, or 
by publication, and the right and interest of every such défendant in 
the subject-matter of the suit in the district efïectually bound. The 
cases of Trinity, etc., Ry. Co. v. Brown (Tex. Civ. Anp.) 46 S. W. 
928, 929, and Texas, etc., Ry. Co. v. Gay (Tex. Sup,) 26 S. W. 599, 
25 L. R. A. 52, may well be considered upon the relation of Circuit 
Courts of the United States within différent judicial districts of the 
same state to each other. Horn's bill was undoubtedly one which might 
be filed in either of the Michigan districts, the personal rights of the 
Père Marquette Railroad Company to be sued only in the Eastern Dis- 
trict as that of its résidence out of the way. His bill was primarily one 
to place a great system of going railway, whose lines covered each of 
the Michigan districts, in gremio legis, and hâve same preserved and 
operated for the benefit of creditors until such time as its debts might 
be marshaled, and the property as a unit brought to a sale. Upon 
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the property of this company there were a great variety of liens and 
incumbrances. Until thèse were settled and provision made for them, 
tliere was nothing which could be reached by gênerai and unsecured 
creditors. The suit was a gênerai creditors' bill, and was for the equal 
benefit of ail who should elect to come in and présent their daims. The 
suit was obviously one of a "local character," considered as a bill to ad- 
minister the propertv of an insolvent railroad, within the plain meaning 
of section 742 Rev. St. [U. S. Comp St. 1901, p. 588], and not a tran- 
sitory action as one of debt would be. 
Section 742 reads as foUows: 

"Any suit of a local nature, at law or in equity, where the land or otlier 
subject-matter of a flxed character lies partly in one district aud partly in au- 
other, within the sanie state, may be brought in the circuit or district court of 
either district ; and the court in which it is brouglit shall hâve jurisdlction to 
hear and décide it, and to cause mesne or final process to be issued and ex- 
ecuted, as fully as if the said subject-matter were wholly within the district 
for which such court is constituted." 

That section is not expressly repealed bv Act March 3, 1875, c. 137, 
18 Stat. 470, as amended by Act Aug. 13, 1888, c. 866, 35 Stat. 433 
[U. S. Comp. St. 1901, p. 508]. Neither is it repealed by necessary 
implication, for it provides for a situation which is not covered by the 
acts mentioncd, uniess it is by the eighth section of that act in respect 
of suits for the cleai;ing of a cloud, or the enforcement of a claini or 
lien against property within the jurisdlction of the court in which the 
suit is brought. If, indeed, this suit is such a suit as might be brought 
under the eighth section of the Act of March 3, 1875, c. 137, § 1, 18 
Stat. 472 [Ù. S. Comp. St. 1901, p. 513], then this suit was well 
brought, for, by that section, the suit may be brought within either 
district where the property against which the proceeding shall be taken 
lies partly in one district and partly in another, and both districts are 
vi^ithin the same state. This section 8 of the act of 1875 evidentîy 
applies to suits local in character. Greeley v. Lowe, 155 U. S. 58, 
73, 15 Sup. Ct. 24, 39 T. Ed. 69 ; Jones v. Gould (C. C. A. 6th Circuit, 
December 4, 1906) 149 Fed. 153. If, therefore, such a bill as that of 
Horn's may be regarded as a bill "to enforce any légal or équitable 
lien upon, or claim to, or to remove any incumbrance or lien or cloud 
upon the title," to the property of the Père Marquette Railroad Com- 
pany, it was a bill which might be filed in either of the two Michigan 
districts, and the effect in sequestrating or impounding that part of 
the company's property in the other district would be quite as effective 
as if the suit be one under section 742. While there is some ground 
for maintaining that, as one of the objects of Horn's suit is the clear- 
ing of the title of the Père Marquette Railroad, in order to bring a 
good title to sale, still I prefer to plant the jurisdlction upon section 
742 ; for it must be clear that, if it is not such a suit as may be main- 
tained under section 8 of the act of 1875, that section is not by neces- 
sary implication repealed by the provisions of the later law. That it 
is not repealed, and that such a suit as that of Horn's is a suit of "local 
character" within the meaning of that section, bas been held in East 
Tenn., etc., Ry. Co. v. Atlanta, etc., Ry. Co. (C. C.) 49 Fed. 608, 15 
L. R. A. 109, and in Goddard v. Mailler (C. C.) 80 Fed. 422. It fol- 
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lows, that the filing of Horn's bill in the Western District of Michigan, 
and the appointment of Judson Harmon as receiver thereunder, was 
an équitable attachment of the property of the défendant railroad 
Company within both districts. The ancillary bill and ancillary re- 
ceivership in the Eastern District was not needed to strengthen or con- 
firm his authority or to bring under the receivership the funds now in 
question. 

4. The quaUfied title of a receiver to the property he is directcd to 
take and hold relates back to the time of his appointment, and actual 
seiziire by him is not necessary to eut off rights which attach only after 
the order of appointment. The exceptions to the gênerai rule in 
respect to property beyond the jurisdiction of the court making the ap- 
pointment considered in Zacher v. Fidelit}' Trust, etc., Co., lOG Fed. 
593, 45 C. C. A. 480, depended upon the law and policy of the statc 
of the situs of the property, and we need not hère notice them. We 
bave in this case to deal only with the propcrt}' of the Père Marquette 
Railroad Company within the jurisdiction of the Circuit Court of tiie 
United States, under section 742 Rev. St. That jurisdiction, for the 
purpose of sequestrating the property of the Pcre Marquette Railroad 
Company, covered the tvvo Michigan districts in which the property 
of that Company was situated, from the moment Judge Harmon's ap- 
pointment became effective under the proceedings at Grand Rapids. 
If the order appointing him required him to give bond and security, 
his title, when he so qualified, related back to the time of his appoint- 
ment, and eut off ail intermediate rights. Beach on Receivcrs, § 217 ; 
Gluck & Becker on Receivers, § 40 ; and 23 Am. & Eng. Enc. of Law, 
1095. Actual manual seizure was not essential to prevent the acquisi- 
tion of liens upon the property by assigument, judgment, exécution, 
attachment, or otherwise. Connecticut River Banking Co. v. Rock- 
bridge Co. (C. C.) 73 Fed. 709; Temple v. Glasgow, 80 Fed. 441, 
25 C. C. A. 540; Storm v. Waddell, 2 Sanf. Ch. (N. Y.) 491; Mc- 
Donald, Shea & Co. v. Railroad, 93 Tenu. 281, 24 S. W. 253 ; East 
Tenn., etc., Rv. Co. v. Atlanta, etc., Ry. Co. (C. C.) 49 Fed. 608, 610, 
15 L. R. A. 109; and High on Receivers, § 136. 

5. Next it is said that the bill under which the receiver was ap- 
pointed was filed by a single unsecured creditor, who had no judgment, 
and who claimed no lien. But the défendant debtor appeared, and, 
by a sworn answer, confessed the debt and its utter insolvency, and 
joined in the prayer for the appointment of a receiver. The objection, 
if tenable in view of the confession of the debt and of insolvency, was 
one which, in a case where the court had jurisdiction of the parties 
and is of gênerai équitable cognizance, may be waived "and, when 
waived, stands as though no such objection ever existed." Tompkin.? 
V. Catawba Mills (C. 'C.) 83 Fed. 780; Sa^-e v. Memnhis, etc., Rv. 
Co., 125 U. S. 361, 8 Sup. Ct. 887, 31 L. Ed. 694 ; Mellen v. Moline, 
etc., Iron Works, 131 U. S. 352, 9 Sup. Ct. 781, 33 L. Ed. 178; Hollins 
V. Brierfield Coal, etc., Co., 150 U. S. 371, 380, 14 Sup. Ct. 127, 37 
L. Ed. 1113. In the case last cited, the court expressly held that such 
an objection must be made in limine or it is waived, citing Revues v. 
Dumont, 130 U. S. 354, 9 Sup. Ct. 486. 32 E- Ed. 934, and other cases. 
In Central Trust Co. v. McGeorge, 151 U. S. 131-135, 14 Sup. Ct. 
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286, 38 L. Ed. 98, where a corporation had waived the fact that it was 
sued in the wrong district by an appearance and consent to the appoint- 
ment of a receiver, the objection was subsequently made by stock- 
holders and creditors who came in and challenged the appointment so 
made. After deciding that neither the complainant nor défendant 
were résidents of the district, the court ruled that the objection, though 
good if made in time by the défendant, had been waived. The court 
then added: 

"It is scarcely necessary to say thnt, as the défendant company Iiad submit- 
ted itself to the jurisdiction of the court, such voluntary action could not be 
overruled at the instance of the stockholders and creditors, not parties to the 
suit as brought, but who were permitted to become such by an lutervening pé- 
tition." 

To much the same efïect is Citizens' Bank v. Union Mining Co. 
(C. C.) 106 Fed. 97. A most absurd resuit would ensue if, whcn the 
corporation has submitted to the jurisdiction of the court, either as a 
court of equity or to the local jttrisdiction, a créditer could come in, 
or when brought in, might reopen the matter of jurisdiction over the 
debtor corporation. If such an objection is not waived once for ail, 
so as to close the question as to stockholders and creditors, what number 
of creditors would conclude the rest? In Grand Trunk Ry. Co. v. Cen- 
tral Vermont Ry. Co. (C. C.) 85 Fed. 87, it was very logically ruled 
by Judge Wheeler that a mortgagee subsequently intervening and being 
made a défendant could not demur to the bil! because the complainant 
who filed the bill was not a judgment creditor, being bound by the 
waiver of that objection by the railroad company which had answered, 
and consented to the appointment of a receiver. 

6. An order appointing a receiver made at chambers, like an order 
allowing an injunction or other interlocutory order, présupposes a pend- 
ing case. The objection that there was no pending suit when the order 
in tins case was made is a misconception. I am not at ail inclined to 
agrée that when the complainant's bill and the defendant's answer were 
exhibited to me at Cincinnati, and an application made by both parties 
for the appointment of a receiver, that this lodging of the pleadings 
with me and this consent by the défendants was not such a commence- 
ment of the suit and filing of the bill as to make niy order relate to the 
very time when I acted at Cincinnati. Universal Savings & Trust Co. 
V. Stoneburner, 113 Fed. 251, 51 C. C. A. 208. To save the question, 
I made my order to take effect when the bill should be filed at Grand 
Rapids, and directed the clerk to then issue the necessary process. 
Thus the order was signed by me on December 4th. It was provision- 
al upon the actual filing of the bill, and became efîfective then only. 
The pleadings were then intrusted to one of the counsel, to be lodged 
in the clerk's office at Grand Rapids, and this was donc, as shown by 
the évidence ofïered by the défendant, at 9 :30 o'clock a. m., December 
5, 1905. That the district judge then directed my order to be entered, 
added no force to it, if I had authority to act at ail. If I did not, it is 
clear that Judge Wanty's order confirmed and made effective what 
before had been inefîective. So far as this case goes, the resuit is the 
.same to the savings bank. It is said that the order was lengthy, and 
tliat it took the clerk somc time to actually journalize it, and that 
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there was somè delay in the giving of a bond. Thèse delays are of no 
practical moment. The rights of parties are not dépendent upon delays 
of this kind in respect to such interlocutory chamber orders. The ap- 
pointment related back to the actual time of the appointment, which was 
the actual time when the bill was filed, because my order was framed 
to become effective only then, and was as if I had made it simultaneous- 
ly with the filing of the bill. Again, the order in ail its détails was fully 
written out when signed by me; and, when this written and signed 
order was filed together with the bill and answer, any delay in trans- 
cribing upon the order bock was of no moment. In re McCall ( C. C. 
A.) 145 Fed. 898. But by relation the appointment was effective from 
the time the order and pleadings were filed in the office. The author- 
ities upon this doctrine of relation hâve heretofore been cited. 

7. But it is most strenuously urged that the making of such an or- 
der at chambers was an unauthorized act, and that a receiver could only 
be appointed in open court. The authority of a fédéral judge at 
chambers, under the equity jurisdiction conferred upon the courts of 
the United States, is not to be determined by the authority of a state 
judge under a différent System of jurisprudence. Indeed, in nearly 
every state the authority of a judge in vacation and at chambers dé- 
pends upon statute, and the cases to be found cited in the text-books 
and encyclopedias upon this question will be found in most instances 
to be controUed by some local statute. Thus, in Illinois, what a judge 
may do in vacation is regulated by statute, and the courts of that state 
hâve held that the appointment of a receiver in vacation is a nuUity. 
Hammock v. Loan & Trust Co., 105 U. S. 77, 26 L. Ed. 1111. In 
other States the authority of a state judge to make an appointment in 
vacation has been upheld, sometimes as inhérent to the office of an 
equitv judge, and sometimes by force of statute. Smith v. Butcher, 
28 Grat. (Va.) 144; Cox v. Volkert, 86 Mo. 505; Real Estate As- 
sociates v. Superior Court, 60 Cal. 223 ; Kilgore v. Hair, 19 S. C. 486, 
488; Alexander v. Manning, 58 Miss. 634; and Moritz & Weil v. 
Miller, Schram & Co., 87 Ala. 331, 6 South. 269. The power of a 
United States judge to do chamber business is in large part ascrib- 
able to the statutory provisions of section 638, Rev. St. [U. S. Comp. 
St. 1901, p. 619], whereby Circuit Courts are declared to be always 
open for the transaction of certain business and empowering any judge 
of a court "to make and direct and award at chambers or in the clerk's 
office, and in vacation as well as in term, ail such process, commissions, 
orders, rules, and other proceedings, whenever the same are not grant- 
able of course, according to the rules and practice of the court." This 
statute is little, if anything, more than a récognition of the inhérent 
and ancient powers of a Chancellor exercising the powers of equity 
judges in matters of équitable cognizance, according to the rules and 
practice of the English courts of equity, at the time of the adoption of 
the Constitution, under which the judicial power of the United States 
is declared to extend to ail cases at law and in equity arising under the 
circumstances prescribed by section 2 of article 3. Although there has 
been some statutory régulation of the chambers jurisdiction and practice 
by English equity judges since the adoption of our equity rules in 1842, 
yet thèse régulations are chiefly important in doing away with the 
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Master in Ordinary, and imposing his powers upon the Chancellor. 
It is said in Daniel's Chancery PI. & Pr. (4th Am. Ed.) 1322-1323, 
speaking of the practice in force when lie wrote : 

"Tliat the Master of the Rolls aud the Vice Chancellor "are required to sit 
at chambers, * * * for the dispatch of sueh parts of the business of the 
courts as can, without détriment to the public advantage arising from a dis- 
cussion of questions in open court, be heard at chambers." 

The rules in equity prescribed by the Suprême Court under author- 
ity of Congress are in furtherance of section 638, Rev. St. Those 
rules which most bear upon the chamber business of a judge, are rules 
1, 2, and 3. Thèse read as follows : 

"1. The Circuit Courts, as courts of equity, shall be deemed always open for 
the purpose of liling bills, answers, and other pleadings ; for issuing and re- 
turniug mesne and final process and commissions; and for maliiug and di- 
recting ail interlocutory motions, orders, rules, and other proeeedlngs, pre- 
paratory to hearing of ail causes upon their merits. 

"2. The clerk's office shall be open, and the clerk shall be in attendance 
therein, on the first Monday of every month, for the purpose of receiviug, eu- 
tering, entertaining, and disposing of ail motions, rules, orders, and other pro- 
ceedings, which are grantable of course and applied for, or had by the par- 
ties or their solicitors, in ail causes pending in equity, in pursuance of the 
rules hereby prescribed. 

"3. Any judge of the Circuit Court, as well in vacation as in term, may, at 
chambers, or on the rule-days at the clerk's ofHce, make and direct ail such 
interlocutory orders, rules, and other proeeedlngs, preparatory to the hearing 
of ail causes upon their merits in the same manner and with the same efCeet 
as the Circuit Court could make and direct the same in term, reasonable notice 
of the application therefor being first given to the adverse party, or his 
soliciter, to appear and show cause to the eontrary, at the next rule-day there- 
after, unless some other time Is assigned by the judge for the hearing." 

It must be borne in mind that the authority of the judge at chambers, 
and I speak altogether of a judge exercising equity powers, and not of 
a common-law judge, or a judge administering law, as distinguished 
from equity, is that of the court itself. Daniel's Chancery PL & Pr. 
(4th Am. Ed.) 1323; Prescott v. Roe, 9 Bing. 104; Walters v. Anglo- 
Am., etc.. Trust Co. (C. C.) 50 Fed. 317. When there is no settled 
practice to guide a judge, the limitations upon his powers at chambers 
must be found in the distinction between those steps, in an equity cause, 
which tend to prépare the cause for hearing or préserve the subject- 
matter until such a hearing, and those judgments which adjudicate 
the ultimate merits. That which does not adjudicate the merits is 
interlocutory. Mr. Daniel defines an "interlocutory application" as 
"a request to the court or to a judge at chambers, for its interférence 
in a matter arising in the progress of a cause or proceeding; and it 
may either relate to the process of the court, or to the protection of 
the property in litigation pendente lite, or to any matter upon which 
the interférence of the court or judge is required before, or in con- 
séquence of a decree or order." He adds that such an application 
may be made "either to a judge at chambers or to the court." Daniel's 
Chancery PI. & Pr. (4th Am'. Ed.). In 2 Daniel's Ch. PI. & Pr. (4th 
Am. Ed.) 1734-1735, it is stated that when the suit has been com- 
menced by summons, or the application is by consent, an appointment 
mav be made at chambers. The author cites Blackborough v. Ravin- 
hill' 6 Jur. 1085, V. C. S.; Grote v. Bing, 9 Plare Ap. 50. 
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The limitations to suits commenced by "summons" means no more 
than that there must be a pending suit, a conceded prerequisite to any 
interlocutory order net expressly authorized by statute. The consent 
referred to is of course équivalent to summons and service. If Mr. 
Daniel's définition of an interlocutory order is correct, and we see no 
reason for doubting it, an application for a receiver pendente lite is 
plainly within any reasonable interprétation of the third rule in equitv. 
Thus, in Vose v. Reed, 1 Woods, 647, Fed. Cas. No. 17,011, where Mr. 
Justice Bradley entertained at chambers a contempt matter, and a 
motion to appoint a receiver, the question of his authority to deal with 
the question of contempt in disobeying process was debated and sus- 
tained, while the other matter was treated as of course. The scarcity 
of express ruling is due to the interlocutory character of the subject. 
The practice in the matter has, to my knowledge, never been questioned 
in this circuit. Why such a motion may not be entertained at cham- 
bers, in view of the conceded chamber powers of an equity judge in 
matters just as important, does not occur to me. The matter of a hear- 
ing on notice is no more important in court than at chambers. In 
both cases there must be notice and an opportunity to be heard, unless 
the matter be so plainly urgent as not to afford opportunity for either. 
Daniel's Chan. PL & Pr. 1735 (4th Am. Ed.) ; Beach on Receivers, 
§ 148 ; Sandford v. Sinclair, 8 Paige (N. Y.) 372 ; In re Parker, 12 T- 
R. Ch. D. (1879) 293. In the last case cited, Fry, Justice, appointed 
a receiver, although the sole défendant, an exccutrix, had died before 
summons and the action had abated, to hold until the appointment of 
an administrator de bonis non. 

In United States v. The Little Charles, 1 Brock. 380, Fed. Cas. No. 
15,613, Chief Justice Marshall held that an order for the release of 
a libeled vessel made at chambers of the judge was as valid as if made 
in open court. Objection being made that the proceeding was void, 
upon the ground that no power is given to a judge, except when sitting 
as a court, and that the ceremony of declaring himself to be a court 
was essential, the Chief Justice said : 

"This objection seems ratàer teclmical tlmn substantial. By law, tlie dis- 
trict judge aloue composes tlie court. He is a court wlierever, aiid wlieuever 
lie pleases. No notice to parties is required. No previous order is uecessary. 
Tlie various ex parte orders wliicli admiralty proceedings require, i-enders tliis 
informai mode of acting essential to justice and expédition. ïlie judge will 
take care that ueither party be injured by the orders which he malios ex 
parte, and where they are, of course, it is convenient that they should be made 
without the formality of summoning the parties to attend. It does not seem 
to be a violent construction of sucli an act, to cousider tlie judge as con- 
stitiiting a court wUenever he proceeds on judicial business. Such seems to 
havo been the practice in this, and in other districts of the United States. 
Had the judge prefixed to his order such words as tliese. 'At a spécial court, 
held at , on this day of — , it is ordcred, etc.,' tlie proceed- 
ings would hâve been regular, for the law does not, in terms at least, require 
that the order for a spécial court should bo made in court, or made any giveu 
tinie préviens to its session. To every purpose of justice, the order of the 
judge, made in his character as judge, is made by him as a court, whether he 
déclares himself, in words, to be a court, or not. This order is, in its nature, 
judicial. It is such an order as may be made ex parte ; it is signed by the 
judge, in his officiai character, and directed to the offlcer of the court. TJndei' 
such circumstances, I eannot overturn a practice which is convenient, which 
is not liable to abuse, ou a mère technical objection." 
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In the case styled In re Neagle, 135 U. S. 1, 55-56, 10 Sup. Ct. 
658, 34 L. Ed. 55, this case is referred to and approved by Justice 
Miller. Referring to the same subject, the learned justice said: 

"There are many duties which the judge performs outslde of the court- 
room where he sits to pronounce judgment or to préside over a trial. The 
etatutes of the United States, and the established practice of the courts, re- 
quire that the judge perform a very large share of his judicial labors at 
what is called 'chambers.' This chamber worlc is as imijortant as necessary, 
as much a discharge of his officiai duty as that performed iu the courthouse. 
Important cases are often argued before the judge at any place convenient 
to the parties concerned, and a décision of the judge is arrived at by investi- 
gations naade in his own room, wherever he may be, and it is idle to say that 
this is not as much the performance of judicial duty as the filing of the judg- 
ment with the clerli:, and the announcement of the resuit in. opea court." 

Nothing is more well known than the practice referred to by the 
Justice Miller, of judges hearing equity causes upon their merits at 
a place convenient to him and the parties other than the places where 
the regular terms of open court are held, just as the présent hearing 
has occurred by consent at Cincinnati, in niy chambers there. The con- 
clusions thus reached, when subsequently entered by the direction of 
the judge upon the journal of the court in which the case is pending, 
constitutes no small part of the business of every judge. It was denied 
by some of the department officiais at Washington that the officers of 
the court who entered such orders in the absence of the judge were en- 
titled to the usual per diem allowed them for attendance upon a court. 
The fées claimed were sued for, and a judgment in favor of the 
clerk was sustained in United States v. Finnell, 185 U. S. 236, 243, 
22 Sup. Ct. 633, 46 L. Ed. 890. Justice Harlan for the court, after 
referring to and citing sections 574 and 638, Rev. St. [U. S. Comp. 
St. 1901, pp. 475, 519], among other things, said: 

"As will be seen from tliose sections, tlie District and Circuit Courts of the 
TJuited States ai'e always open for the transaction of certain liinds of busi- 
ness which, we tliinlc, may be transacted under orders of the judge, who may 
at tlie time be absent from the place, room, or building in whicli the court is 
Jield. The business transacted by the appellee was such as could be transact- 
ed by the clerli under the orders of the judge. It is too narrow an interpré- 
tation of the statute to hold that such business was not actually transacted 
m court." 

But, if an appointment at chambers over the objection of the défend- 
ant would not be erroneous, it certainly can be made when, as in this 
case, the défendant not only appeared without objection, but by a sworn 
answer, sanctioned antecedentlv by its board of directors, and joined in 
the application. Daniel Ch. PI. & Pr. (4th Am. Ed.) 1734; First Nat. 
Bank V. United States Encaustic Co., 105 Ind. 236, 4 N. E. 846. 

8. Einally, it is said, that the order of appointment was made when 
sitting at chambers within my circuit, but without the geographical 
Hmits of the Western District of Michigan, and that the power of a 
circuit judge cannot be exercised validly outside of the particular dis- 
trict in which the order is to be entered. It might be sufficient to dis- 
pose of this objection by the simple statement that the défendants to 
the Horn bill appeared and exhibited to me their sworn answer, and 
joined in the application for an order appointing a receiver. Neither 
do those défendants make any objection now. In Roberts v. Reilly, 
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116 U. S. 80, 93, 6 Sup. et. 291, 29 L,. Ed. 544, an appeal from a 
judgment of the District Court for the Southern District of Georgia 
was taken to the Circuit Court in a habeas corpus case, an appeal ad- 
missible prier to the Court of Appeals act of 1891, which appeal was 
heard by Circuit Justice Woods in chambers at Atlanta, a tovvn within 
the Northern District of Georgia. No point was made because the 
hearing occurred outside of the District of Southern Georgia, but it 
was objected that the hearing occurred at vacation and at chambers. 
The court upon this matter said : 

"In regard to the objection now taken that the hearing of the appeal was 
had before the circuit justice at Atlanta at chambers, and net at Savannah in 
open court, it is sufflcient to say that the order to that effect was made without 
objection taken at the time, or afterwards, in the District or Circuit Court, or 
at the hearing before Justice Woods ; that the appellant appeared at the time 
and place by counsel and was heard ; that the arrangement was made for the 
convenienee of the parties and to avoid delay ; and that it doos not seem to 
hâve involved any hardship or injustice to the party now complaining. The 
objection, if it could ever hâve been properly interposed and insisted on, can- 
not now be made for the first time. It conies too lato." 

Neither can such an objection lie in behalf of one who occupies the 
attitude of a créditer. If the debtor corporation is bound by an order 
made appointing a receiver, its creditors and stockholders must be, 
fraud out of the way, or we would bave the absurd resuit that the 
receivership would be valid as to the railroad company, but invalid as 
to any creditor who should choose to assert a charge or lien against 
the property in the receiver's custody. Central Trust Co. v. AIcGeorge, 
loi U. S. 131, 13.5, 14 Sup. Ct. 286, 38 L. Ed. 98 : Grand Trunk Rv. 
Co. V. Central Vermont Ry. Co. (C. C.) 8-5 Fed. 87. But I prefer to 
put my answer to this objection upon the broad ground that a circuit 
judge may do chambers business anywhere within bis circuit. The 
question is one which should be put to rest. The circuit judge's com- 
mission appoints him to be a circuit judge for a particular territory, 
and not for any one district of a particular territory. Judicial districts, 
under the act of 1789, which organized the judiciary, foUowed state 
lines ; that is, each state constituted a judicial district. The 13 original 
districts were, by the same act, divided into three circuits. Circuit 
Courts were required to be held in each district by two justices of the 
Suprême Court and the district judge, any two to constitute a quorum. 
With the exception due to the brief existence of circuit judges under 
the amended judiciary act of 1802, the Justices of the Suprême Court, 
as circuit justices, were required to hold the Circuit Courts, and until 
the act of April, 1802, providing for an allotment of justices to par- 
ticular circuits, each justice held gênerai jurisdiction coextensive with 
the territory of the United States, and the Circuit Courts were held by 
them in rotation. By an act passed in 1872 fAct June 1872, c. 255, 
§ 7, 17 Stat. 197), now section 719, Rev. St. [U. S. Comp. St. 1901, p. 
581], justices were prohibited from granting injunctions outside of 
their circuits, except when the circuit judge of the circuit or the dis- 
trict judge of the district could not do so or by consent of the parties. 
Justice Bradley in an opinion in a cause prior to the act of 1873, pub- 
lished as a note to Searles v. Jacksonville, etc., Ry. Co., 2 Woods, 
621, Fed. Cas. No. 12,586, said, that he entertained no doubt but that 
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a circuit justice might grant an injunction outside the limits of his 
circuit. This lie held to be so from tlie fact that originally the justices 
held the Circuit Courts in rotation. He said, among other things : 

"AU of them were, in law, judges of ail tlie Circuit Courts. Tlae mère cir- 
cumstance of allotment could not afflect tbeir général powers, at least as re- 
gards cases in their owu circuits. As tlie Circuit Courts were courts of equity 
as well as of law, tbe issuing of injunctious was part of tlieir jurisdiction, 
and tliese must often hâve been issued, and otlier ex parte orders made in 
vacation. 1"he justices of the Suprême Court must hâve exercised thèse 
powers. But it was impossible that there should bave been sucb justices al- 
ways présent in every circuit, much less in every district. Twice a year, at 
least, they were required to hold sessions of the Suprême Court at the seat 
of goverument ; and consequently, they could tlien be only in one district of 
the whole 13. And absence from a district would bave been no less effectuai 
than absence from the circuit in depriving thein of jurisdiction ovcr a case 
pending in the district ; for the Circuit Courts are courts in and for particular 
districts, and not for the whole circuit. Orders of course were undoubtedly 
made by the district judges as assistant judges of the Circuit Courts; but 
thèse judges were not authorized to issue injunctions in said courts until the 
passage of Act Feb. 13, 1807 (2 Stat. 418, c. 13). As a matter of necessity, 
therefore, the justices of the Suprême Court must bave issued injunctions out- 
side of the territorial jurisdictions of the Circuit Courts in whieh the cases 
were pending, unless we adopt the improbable conclusion that they transacted 
no chamber business in equity wbatever, except when they happened to be ac- 
tually présent in the particular district as well as in the particular circuit in 
which the case was pending. It is true that the fourteentb section of the 
judiciary act (1 Stat. 81, e. 20), in conferring express power to issue writs, 
confers it upon the courts and not upon the judges ; but, under proper cir- 
cumstances, the judges exercise the power as incidental to their office. It is 
the power of the court which they, as its otiicers, exercise, in the only way in 
which the power can be exercised in vacation." 

Circuit judges were authorized bv Act April 10, 1869, c. 33, § 3, 
16 Stat. 44, now section 607, Rev. St. [U. S. Comp. St. 1901, p. 487], 
which provides that : 

"For each circuit there shall be appointed a judge, who sball hâve the same 
power and jurisdiction therein as the justice of the Suprême Court alloted to 
the circuit." 

Thus the measure of the power and authority of a circuit judge 
within the territorial limit of his circuit is the power and author- 
ity of the circuit justice allotted to that circuit. If the circuit 
justice may exercise his authority in chambers, either inside or out- 
side his circuit, and outside of the particular district of the litiga- 
tion, a circuit judge iriay do the same judicial acts, provided only 
he acts within his circuit. Even in respect of the allowance of writs 
of injunction, the justices hâve not regarded themselves as debarred 
from granting such injunctions, provided it appeared that neither the 
circuit judge nor the district judge could be obtained. Thus, in 
United States v. Louisville, etc.. Canal Co., 4 Dill. 601, Fed. Cas. No. 
15,633, Justice Miller granted an injunction upon a bill pending in the 
Sixth Circuit, at chambers in New Jersey; he not being the justice 
allotted to the Sixth Circuit. It is a fact of which I may take judicial 
notice, that in this circuit there has been an uniform practice by the 
circuit judges to exercise their authority in chambers business at any 
place where the convenience of the judge and counsel might require, 
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and it is not believed that any such narrow construction of the terri- 
torial functions of such judges has ever before been mooted. 

There is, no good reason for such a contracted interprétation of the 
powers of such judges in respect of those matters which do not demand 
a hearing in regular session. Reasons of great public convenience 
demand quite a contrary view. The suggestion that counsel and lit- 
igants should not be inconvenienced by being called out of their dis- 
tricts has little in it compared to the détriment to the public which 
will ensue if the circuit justice or circuit judge must go inside the 
imaginary lines of a particular district before he can give validity 
to an order which is more often than otherwise made upon briefs only 
at his place of résidence or where his functions may call him. The 
same line of reasoning would require those judges, as well as the dis- 
trict judges, to hold their chambers only at the place where open ses- 
sions are held within the district. Reasons of public convenience, ap- 
plicable to jury trials, and even to final hearings in equity cases, are 
by no means applicable to chambers business, and nothing which tends 
to clog such work that has no real substance in it should be regarded as 
sufficient to lay down a hard and fast rule with respect to the locality 
of chambers work, provided only, it is done within the circuit of the 
circuit judge or the district of the district judge. Litigants are seldom 
in attendance upon equitv hearings at chambers or otherwise, and some 
reasonable discrétion with référence to the time and place for chamber 
hearings must be conceded under any well-organized judicial System. 
In view of the fact that circuit judges are commissioned as judges for 
a particular territory, called a circuit, that they are the circuit judges 
of al! the circuit courts within that large territory as well as judges of 
the courts of appeal, which courts now absorb a large part of their én- 
ergies, it is most unreasonable to construe the statutes and rules, which 
confer chamber powers in respect of interlocutory matters, as limiting 
their exercise to points within the particular district of a great cir- 
cuit where the case may be pending. Rather should the statutes and 
rules be construed as authorizing chambers business at any point 
within the territorial limits of the circuit where the business of the 
judge may require him to be. 

This was the sensible construction put upon the chambers powers 
of the district judges of the territory of Washington, such judges 
being also required to attend tb.e Suprême Court of the territorv. The 
Suprême Court, in Hollon Parker, Petitioner. 131 U. S. 221, 225, 
9 Sup. Ct. 708, 33 L. Ed. 123, when the validity of an allowance of 
an appeal at chambers outside of the district of the judge, but when 
attending the Suprême Court as a member, said : 

"The second ob.joction is eqnall,y untenable. When the lîiw allowed the 
proceeding to be taken at the chambers of the .liidge of the eourt, it meant at 
the cliambers where he can conveniently attend to liusiness relating to cases 
in his district, not that they must neecssarily be within the territorial limits 
of his district. As one of the judges of the territory, it is a part of his duty 
to Rit in the Sniireme Court. He is one of its mombers, and his chambers, 
whilst the Suprême Court is in session, ancl he is in attendance upon it, may 
be at the place where that court is sitting." 

9. The conclusion is that as to the sums received from express com- 
panies after 9 :30 a. m., December 5, 1905, the défendant is obstructing 
151 F.— 41 
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the receiver's right and daim, and for the aggregate sum of $40,707.51, 
with interest and costs a judgment will be entered. The intervening 
pétition of State Savings Bank asking to be allowed to attach certain 
stocks as the property of the Père Marquette Railroad Company, and 
subject the same to satisfaction of its debt against that company, must, 
of course, be denied. 

It proceeds upon the theory that the appointment of a receiver in the 
Horn Case was a nullity, and his title and possession a matter which 
may be disregarded by any créditer who chooses to raise the objection 
already herein considered in respect to the deposits which liave been 
wrongfully withheld from the receiver. 



In re FRANKLIN. 
(District Court, E. D. Nortli Carollna. February 11, 1907.) 

1. BANKRtrPTCY— Statittoby Liens. 

Before a creditor can claim a lien given by a state statute on property 
of a bankrupt, he must perfect the same, as required by sucb statute. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptey, § 287.] 

2. Sales— CoNDiTiONAL Sale— Noeth Caeolina Statute. 

The provision of Révisai N. C. 1005, § 983, requiring conditional 
sales to be reduced to writing and registered in the county where the pur- 
chaser résides, refers to the county in which he résides at the time the 
contract is niade, and as construed by the Suprême Court of the state the 
contract is valid if there recorded, although the property is thereafter re- 
moved into anotber county to which the purchaser changes his résidence. 
A bankrupt at the time of purcliasing property under sueh a contract had 
acquired no fixed place of résidence in the state but was then residing and 
receiving his mail in the county where the contract was made and to 
which the property was shipped. Held, that the recording of the contract 
in that county was suffleient to préserve tlie seller's lien. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, § 1353.] 

3. BaNKKUPTCY— l'EANSFEBS BY BaNKRUPT— MOKTQAQE— ElTECT OF RbOBIVING 

Pbefebence in Separate Transaction. 

A mortgage given for money borrowed at the time to pay the purchase 
price of the property mortgaged, whether or not the same identical money 
was used to mal^e the payment, is in effect a purchase money mortgage, 
and as such entitled to high rank, and the mortgagee's right to payment 
from the proceeds of the property when sold by the mortgagor's trustée 
in bankruptey is not affected by the fact that he received an illégal préf- 
érence from the bankrupt in an entirely separate transaction, the remedy 
of the trustée in such case being by a suit to recover the préférence. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 6, Bankruptey, § 259.] 

4. Same— Enforcement of ■Mortgage in Bankruptcy Pkoceedings — Costs. 

A mortgagee of a bankrupt who subinits his claim to the bankruptey 
court for allowance and payment from the proceeds of the mortgaged 
property is chargeable with his pro rata share of the costs of the banlc- 
ruptcy proceedings. 

In Bankruptey. On report of référée. 

R. N. Simms, for trustée. 

Jno. W. Hinsdale, for Bank of South Boston. 

A. Jones & Son, for American Wood Working Machinery Ca 

Pou & Puller, for Virgina-Carolina Lumber Go. 

Davis & Godwin, for Gordon Hollow Blast Grate Company. 
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PURNELL, District Judge. On the lOth day of March, 1905, J. 
R. Franklin was duly adjudged a banlîrupt, and the cause referred to 
V. H. Boyden, Esq., référée, at Raleigh, N. C. After considérable delay 
and many hearings the case is now certified by the référée on claims and 
contentions therein on exceptions to the report of the référée. 

The first claim thus contested the référée reports as foUows : 

The cliiim of the Gordon HoUow Blast Grate Company, lien upon the ma- 
chinery and plant, upon which the référée holds the claiin is invalid : (1) For 
the reason that the lien was never perfeeted before or after the hankruptcy 
by the claimant, as required by the North Carolina statute. (2) ïhat the fur- 
iiishing of the articles was not by contract or agreemeut, but a sale in the 
regular ccurse of business, and only personal crédit was looked to for pay- 
liient. (ù) That the Bank of South Boston, niortgage créditer, has a superior 
lien to the Raleigh Iron Works. In this report exceptions are liled. The 
material for which this lien is elaimed was ordered through au agent of claim- 
ant eonipany on one of thoir blanks, and it was not even desigualed wliere the 
material was to be used. The référée décides upon tlie foregoing facts tluit 
the Gordon Hollow Blast Grate Company is not eiititled to a lien upon the 
machlnery, plant, or land belonging to the bankrupt's e.state, as a material fur- 
nisher, as claimed and set up iu the proof of claim and tho pétitions herein 
liled. It is further decided that the Gordon Hollow Blast Grate Company is 
not entitled to the lien claimed, for the further reason that die said lieu has 
never been perfeeted under the laws of the state of Xorth Carolina. as required 
under that act or provisions of said laws which create said liens, and which, 
perfecting the bankruptc.y act, requires before it can become such a claim in 
banljruptcy as Is entitled to be paid in full. The bankruptcy act i)rotects ail 
statutory liens which bave been properly perfeeted before or after the adjudi- 
cation in banl^ruptcy in accordance with the statiite or provision of law whicli 
gives them birth. If they hâve not been so perfeeted as required, then they 
cannot be said to exist in thèse proceedings or to be entitled to priority in pay- 
meiit. The claim is disallowed as a material furnisher's lien, and eau only be 
flled and allowed as an luisecured claim against the bankrupt's estate, See lu 
re Lillington Lumber Co. (D. C.) 13 Am. Biinkr. Itep. l."iB. i;'.2 Fed. .SHU. "Statu- 
tory lien flled after adjudication of del>tor." "A statutory lien liled within 
the time prescribed by the statute is protected if otlierwise valid, although not 
flled uutjl after the debtor's adjudication as a bankrupt." See otlier cases 
clted. Fehling v. Goings, 1?> Am. Bankr. Uep. l.")4, 07 X. J. Eq. o7ô. 08 Atl. «41! : 
Crâne v. Smythe (Sup.) 11 Am. Bankr. lîep. 747. 81! X. Y. Supp. 711, 87 N. Y. 
Supp. 917 : Matter of Roeber (D. G.) !) Am, Bankr. Rep. 778. 121 Fed. 444; In 
re Mero (D. C.) 12 Am. Bankr. Rep. 171, 128 Fed. <i3(). The lien claimed by 
the Gordon Hollow Blast Grate Company has never been flled within the time 
required by the state law, or flled at ail, except as set up in thèse proceed- 
ings, in the bankruptcy court. It therefore has never been perfeeted. Appeal 
and request for certification, costs of the proceedings taxed against the Gordon 
Hollow Blast Grate Company. 

The opinion and décision of the référée are affirmed. Before a créd- 
iter can claim a lien given by a state statute he must comply with the 
statute and perfect his lien, It is only after so perfeeted that they are 
protected by the court of bankruptcy, or by any other court. 

And the second claim is like unto the first, which is the claim of the 
Raleigh Iron Works, It appears in Exhibit A filed with this claim that 
in the account filed and claimed to be a lien such items as follows are 
charged: Collection charges on checks, drayage, freight paid, télé- 
phone messages, railroad fare, steel, pipes, dies, and articles of gênerai 
merchandise, While some items charged would support a lien under 
the North Carolina statute the foregoing items would probably be suc- 
cessfully contested. But no lien was filed or perfeeted as required by 
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the State statute. However this may be, the claim was not perfectedi 
under the state statute and cannot be allowed in bankruptcy as a pre- 
ferred claim, but can be proved as an unsecured claim. The décision 
of the référée to this effect is affirmed and exceptions thereto overruled. 
Claimant at best had an inchoate right of lien, whicli a court of bank- 
rutpcy cannot protect or enforce. The American Wood Working Ma- 
chinery Company claim their lien upon the property described in the 
conditional sale under the following statute : 

"Ail conditional sales of Personal property in wlilch the title is retained by 
the bargalnor shall be reduced to writing and registered in the same manner 
and for the same fées and with the same légal effect as is providod for chat- 
tel mortgages in the county where the purchaser résides ; or in case the pur- 
chaser shall réside out of the state, then the county where the said Personal 
estate, or some part thereof, is situated ; or in case of choses in action where 
the donee, bargainee or mortgagee résides." Code, § 1275 ; Kevisal 1905, § 983. 

The statute evidently refers to the place that the purchaser résides at 
the time of the exécution of the mortgage or conditional sale. Franklin 
really had no fixed résidence. 

The testimony is as follows: The conditional sale dated Raleigh, N. 
C, November 6, 1902, was executed in Raleigh, and the mail address 
of Franklin was Fuquay Springs, Wake county, N. C. The conditional 
sale provided that the property should be delivered to Franklin at Ra- 
leigh via Southern Railway, and it was delivered to him at Raleigh and 
reshipped to Fuquay Springs, Wake county. Ail of the correspondence 
between Franklin and the American Wood Working Machinery Com- 
pany until May 27, 1903, was written from and postmarked Fuquay 
Springs, Wake county, N. C. Franklin came to North Carolina from 
Virginia on October 17, 1903, and went to Fuquay Springs and contin- 
ued to take his meals at Fuquay Springs until May, 1903. He slept 
at Fuquay Springs three nights in every week until December, and 
spent about one-third of his time during this interval at Fuquay 
Springs. He remained at Fuquay Springs two or three weeks until his 
wagons came down, and during this interval purchased the machinery 
of the claimants. He did not commence the opération of his mills at 
Chalybeate Springs until February Ist. The machinery was purchased 
in the city of Raleigh, was ordered shipped to Raleigh, and the condi- 
tional sale was executed in Raleigh and recorded in Wake county, 
where the bankrupt resided at the time of the exécution of the condi- 
tional sale. 

The American Wood Working Machinery Company însists that its 
conditional sale was properly recorded in the county where Franklin 
resided at the time of the exécution thereof. Franklin testifies that 
he afterwards moved to Chalybeate Springs in Harnett county, and that 
he accepted the property at Fuquay Springs, in Wake county, and after- 
wards carried it into Harnett county, where he constructed his plant 
and acquired résidence. The Suprême Court of this state bas decided 
that no new registration was rendered necessary by reason of such 
removal. Harris v. Allen, 104 N. C. 86, 10 S. E. 127; Barrington v. 
Skinner, 117 N. C. 52, 23 S. E. 90. And registration is notice to the 
world even when the property is carried into another state. Hornthal 
v. Burwell, 109 N. C. 10, 13 S. E. 721, 13 h- R. A. 740, 26 Am. St. Rep. 
556; Woody v. Jones, 113 N. C. 255, 18 S. E. 205. 
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The American Wood Working Machinery Company further contends 
that, if Franklin during the interval between October 17th and Novem- 
ber 6th resided in both counties, then they are entitled to their lien, 
for the reason that a persan may hâve résidence in two or more counties 
in a State, and registration of a deed of trust or mortgage executed 
by him would be sufficient in any one of the counties where he resided. 
Weaver v. Chunn, 99 N. C. 435, 6 S. E. 370 ; 10 Am. & Eng. Enc. 
'Law, p. 9, and cases cited; 24: Am. & Eng. Enc. Law, 699. The déc- 
larations of Franklin as to his intent to live at Chalybeate Springs are 
not controlling as to résidence as to registration. He had acc^uired no 
résidence in that county, and the effect of an animus revertendi, as in 
some cases, does not apply. And ail of the testimony shows that he re- 
sided during this short interval in Wake county, especially when the 
claimant was led to believe by reason of the exécution of the condi- 
tional sale in Wake county and the delivery of the property to him 
in Wake county, and his letters dated from Wake county, and in accord- 
ance with Franklin's admissions that he resided at Fuquay Springs for 
two or three weeks until his teams came ; and, further than this, he had 
no houses at Chalybeate Springs, and that he took his meals at Fuquay 
Springs until May, 1903, and until December Ist he slept three nights 
in the week at Fuquay Springs in Wake county. At that time at best 
Franklin was a kind of bird of passage. He had come from another 
State, where his family still resided, and had not settled in any particular 
part of this state. Temporarily he was stopping in Wake county, the 
property was purchased in Wake county, and was so shipped. His post 
office was in the county. Besides, the debt was for the purchase money, 
and to hold the seller is not entitled to a lien under the circurastances 
seems to be an encouragement for fraud, and is inéquitable. Claimant 
seems to hâve acted in good faith and donc ail in his power to comply 
with the statc statute. If he was misled and being misled, he should 
not be held to hâve forfeited his lien under the contract. Equity would 
at best so hold, and courts of bankruptcy are in a large measure gov- 
erned by équitable principles. 

Claim of the Virginia-Carolina Lumber Company: The allowance 
of this claim was objectcd to by the trustée and after hearing the mat- 
ter fully the référée finds the following facts, which are certified in 
due for m to wit : 

(1) J. R. Franklin was duly adjudicated a bankrupt on March 10, 1905, upon 
the pétition flled March 6, 1905. 

(2) On the 4th day of .Tanuary, 1905, prior to the flling of the pétition In 
bankruptcy, the banltrupt obtained from the Virginia-Carolina Lumber Com- 
pany a promise to advance tho sum of ST-jO with which to buy a certain tract 
of timber, Icnown as the "Pearson Tinibcr Tract," and in the transaction prom- 
'sed to giye the Virginia-Carolina Lumber Company a mortgage upon said 
•imber to secure the said loan. On .Tanuary 4, 190."), the Virginia-Carolina 
Lumber Company advanced the money to the bankru]it, and ou the same day 
he executed to the said company two notes of $:i7ô each, secured by deed of 
trust of even date, conveying to the said Virginia-Carolina Lumber Company 
the identieal timber rights for which the purchase niouey had been advanced. 
Although the bankrupt had signed the dee<l of trust on January 4, 1905, he did 
not acknowledge tho same until .Tanuary 14th, 10 days after the signing of the 
same, and the said deed of trust was not reglstered in Harnett county until 
January 16, 1905. 12 days after the same was signed. 

(3) It appears from the eyidence, and is found as a fact, that the bankrupt 
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used $400 of the money so advanced by the Virginia-Carolina Lumber Company, 
lu paying for said timber rigbts, and tnat the balance (§350) the bankrupt put 
to hls own Personal use in hls business, but that 10 or 15 days after the re- 
celpt of the money from the Virginia-Carolina Lumber Company the banli- 
rupt paid the balance due on the said timber rights to the vendors, J. D. and 
W. M. Pearson. 

(4) The timber rights described in the deed of trust to the Virginia-Carolina 
Lumber Company and as set out in its proof of elaim is the ideutical tract 
of timber which the said lumber compauy advanced the money to the banlirupt 
to buy, and said timber rights uuder the adjudication in banl<ruptcy passed into 
the possession of the trustée of bankrupt, and was sold by him and the pro- 
ceeds arising from said sale are now in the possession of the said trustée sub- 
ject to the orders of court under the proof of claim flled thereto. 

(5) During the month of February following the exécution of the deed of 
trust in January the bankrupt entered into a contract with the Virginia-Caro- 
lina Lumber Company to sell to the said lumher company the entire output 
of his sawmill, which contract is filed as an exhibit in this proceeding, and 
upon this contract the bankrupt obtained during the month of February from 
the Virginia-Carolina Lumber Company advances in money amounting to 
$950. ïhe amount so advanced was advanced on open account under the 
contract for the output of the mill, and the Virginia-Carolina Lumber Com- 
pauy held no security therefor. Within a week before the banlcrupt filed his 
pétition in bankruptcy the président and another ofHcer of the Virginia-Caro- 
lina Lumber Company came to the city of Raleigh, as appears from the évi- 
dence, and discussed the status of the bankrupt's business with him fully. At 
that time the bankrupt was insolvent and was aware of this tact, and so in- 
formed the said officers of the Virginia-Carolina Lumber Company. He fur- 
ther swears, as appears in the évidence, that he told the said ofticers of the 
company that his creditors were pressing him, and tliat he must hâve money 
or he would hâve to suspend opération of his sawmill plant. ïhereupon the 
said officers of the said Virginia-Carolina Lumber Company refuscd to ad- 
vance to said bankrupt any more money, and demanded that lie surrcnder to 
them the lumber he had on hand, and the bankrupt swears that upon his 
hésita tiug to do so said officers of the lumber company threatened him, and by 
such threats obtained from him his consent to the removal of a large quantity 
of lumber then in possession of the said bankrupt at Chalybeate Springs, N. C. 
After obtaiuing the consent from the bankrupt the said Virginia-Carolina Lum- 
ber Company thereupon seized and took possession of and carried away and 
converted to its own use a large amount of lumber, of the value of about 
$1,000, belonging to the said bankrupt, and that in so doing the said Virginia- 
Carolina Lumber Company obtained a greater perceutage of its claim against 
said J. R. Franklin than the other creditors of the same class ; that at the 
time this préférence was obtained upon the unsecured claim against the banlc- 
rupt the said Virginia-Carolina Lumber Company not only had reasonable 
cause to know, but did know, as appears from the évidence, that Franklin was 
insolvent ; and that the said transfer and seizures of said lumber were made 
in contemplation of the bankruptcy of the said i'ranklin, and the transfer of 
the said lumber to the Virginia-Carolina Lumber Company was done, and in 
fact it appears from the évidence it was done, in fraud of the other creditors 
of said bankrupt, other than the said Virginia-Carolina Lumber Company, and 
that said transfer of the property by the bankrupt to the said Virginia-Carolina 
Lumber Company was under duress of the threats made to the bankrupt by the 
said Virginia-Carolina Lumber Company ; that said property was seized and 
obtained by the Virginia-Carolina Lumber Company within four months of 
the flling of the pétition in banl^ruptcy, in fact within one week prior to the 
filing by the bankrupt of his pétition in bankruptcy; that after said property 
had been so seized and carried away by the said Virginia-Carolina Lumber 
Company and converted to its own use said Franklin repeatedly demanded 
statements from them as to the amount of tlie said lumber carried away, but 
said Virginia-Carolina Lumber Company refused to furnish same ; that similar 
demands were made upon them by the trustée in bankruptcy after his ap- 
pointment, and thèse demands were also refused. Said Virginia-Carolina Lum- 
ber Company has flled no proof of elaim upon this transaction with the bank- 
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rupt, and bas iiot surreiulercd or niade any aceouut or payment to thc trustée 
in baukruptcy on acconut of tl)e said lumber transterred to and seized by it 
from tbe bankrupt, to tbe value of about $1,000. 

((>) The said Virginia-Carolina Lumber Company bas voluntarily corne into 
tliis court and pro^■en its claim for tbe $750 and interest, tbe saïue being money 
advanced for tlie purcbase of tbe Pearsoii Timber Tract, claiming its rigbt to 
reeeiye tlie proceeds of tbe sale of tbis tract by tbe trustée in bankruptcy. 

Opinion of Référée. 

Froni tbe foregoing facts tbe référée is of tbe opinion tbat tbe secured claim 
of tbe Virginiu-Carolina Lumber Company sbould be allowed, and tbe same 
is allowed, and it is adjudged tbat tbe said creditor is entitled to be paid tbe 
suni of $750 and interest on said claim from January 4, 1905, until paid out 
of tbe proceeds of tbe sale, now in tbe bands of tbe trustée, arising from tbe 
sale of tbe securities mentioned in tbe deed of trust, provided tbe amount 
realized from tbe sale of said securities is sufllcient to meet tbe principal and 
interest. It is furtber ordered and adjudged tbat, as tbe creditor voluntarily 
came into court and filed its claim for allowance, tbe said claim must bear 
its pro rata part of tbe cost of administration under tbe proceedings in 
bankruptcy. The référée is of the furtber opinion tbat tbe transaction under 
tbe deed of trust and under the contract for tbe purcbase of the output of 
tbe bankrupt's sawmiil plant are two separate and distinct transactions ; tbe 
one under tbe deed of trust being a security given for a présent considération, 
and the otber being vvherein money was advanced on open uccount to the 
bankrupt under a contract to purchase the output of tbe mill, no security be- 
ing given. 

In considering tbe rights of the creditor, to wit, tbe Virginia-Carolina Lum- 
ber Company, the référée is of the opinion tbat the validity of its secured 
daim cannot be attacked for invalidity on account of tbe fraudulout préfér- 
ence, wbich was knowingly obtained by the said creditor in trying to mako it- 
self secure against loss on its unsecured claim, wbich was for money ad- 
vanced trader the contract for the purchase of the output of tbe sawmiil. The 
two transactions are separate and distinct. If tbe creditor sbould attempt to 
prove its claim for tbe money advanced under tbe contract, it could not be 
allowed until it sbould surrender to tbe trustée the preferential payment, to 
wit, the value of tbe lumber, which it knowingly and fraudulentl,y obtained as 
a payment from tbe bankrupt on tbe very eve of the flling of the pétition in 
bankruptcy. Tbe référée is of tbe opinion tbat the proper course to be pur- 
Rued by the trustée in obtaining from the Virginia-Carolina Lumber Company 
the preferential payment made to it by tbe bankrupt as berein stated would be 
by suit entered against tbe said lumber company in the District Court of 
Virginia. 

The report of the référée, thc clearness with which he finds the facts 
and States his concUisions of law, is highly commendable. While he 
does not prétend to cite ail the décisions tipon which his conclusions 
are based, he does cite ample to show such conclusions are sound, and 
his décision on this claim is in ail respects affirmed. The second debt 
was contracted for the purchase of thc property set aside and appropri- 
ated ttnder the mortgaije for thc payment thercof. This class of debts 
is of a high order, and under the state Constitution (article 10, § 2), 
exempting from sale under exécution the homestead of a debtor, it is 
provided, "but no property shall be exempted from sale for taxes or 
for payment of obligations contracted for the purchase of said prem- 
ises," thus providing for what may be termed a "constitutional mort- 
gage" or lien for purchase money. The debt allowed was purchase 
money and the especial property appropriated for the payment of the 
debt seems to be a proper contract, in compliance with the constitu- 
tional provision referred to. The trustée could acquire no better title 
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than the bankrupt liad. He succeeds to the bankrupt's title, no more, 
no less, and he takes subject to liens good against the bankrupt at the 
time. This is well settled and the receipt of a préférence on a separate 
and distinct transaction could not divest a creditor of his vested rights 
to the property or the proceeds thereof. 

Exceptions to the allowance of this claim are overruled, and the re- 
port of tlie référée, both as to findings of fact and conclusions of law, 
affirmed. 



UNITED STATES v. POWELL. 

(Circ-uit Court, N. D. Alabama, N. D. Mai'cli 22, 1907.) 

CoNSPiEACY— Ckiminal Resi'oxsibility— Constitutioxal Law— Deprivation 
or Rights— IliGHT to Trial by Due Feocess of Law. 

In Ex parte Riggins, 134 Fed. 404, the Circuit Court ruled that certain 
counts of tlie iudictment were good, uuder Const. Ameud. 13. It also lield 
that two otîier counts based upon the fourteenth ameudineut were good, as 
the fourteenth amendment secured to a prisouer in custody of tiie sherilï, 
on accusation of crime against the state, the right, privilège, or linmunity 
to hâve the beneflt of a jury trial by the opération of the state's estab- 
llshed course of judlclal procédure, and that prlvate individuals wlio 
lynched such a prlsoner, to prevent his enjoying the beneflt of such a trial, 
deprived him, in the constitutlonal sensé, of a right secured to him under 
the fourteenth amendment, and could properly be indicted uuder sections 
5508 and 5500 of the Revlsed Statutes [U. S. Comp. St. 1901, p. 3712]. 
The défendant In this case, who obtained a severance and demurred to the 
Indictment, was a codefendant with Riggins, who appealed to the Su- 
prême Court (26 Sup. Ct. 147, 199 U. S. 547, 50 L. Ed. 303) from a décision 
of the Circuit Court refusing to discliarge him upon habeas corpus. The 
Suprême Court, holding that habeas corpus was not the prcpor mode of 
testlng such questions, quashed the wrlt. Riggins' appeal was argued 
and submltted at the same term as the Hodges Case. 27 Sup. Ct. 6, 51 
L). Ed. — — , whlch Involved like questions under the thirteenth amendment. 
After the Suprême Court thus disposed of the Riggins appeal, it decided 
the Hodges Case, holding that similar rights to those claimed under 
the thirteenth amendment were not secured by the Constitution or laws, 
and made use of expressions in the latter opinion whlch, in the view the 
Circuit Court took of them, under the clrcumstanees stated, made it 
doubtful whether the Suprême Court did not intend to hold that the 
United States had no power, under any clrcumstanees, to deal with law- 
less prlvate Individuals for violation of rights secured under the four- 
teenth amendment. 

The government insisted that the expressions in the Hodges opinion 
as to the fourteenth amendment "went beyond the case," and should not 
"control the judgment" as to the rights and Immunities hère claimed un- 
der the fourteenth amendment. The Circuit Court, while sati^fied as to 
the soundness of the Riggins Case, as regards the counts based on the 
fourteenth amendment, was, nevertlieless, of opinion that proper judlcial 
subordination required the Circuit Court, under the circumstances stated, 
not to run counter to the last utteranees of tlie Suprême Court as to the 
fourteenth amendment, though they "went beyond the case," and that 
the only court whlch could properly détermine what was intended by 
thèse expressions is the Suprême Court itself. and accordlng'v heJd, sus- 
taining the demurrers to the indictment, that no right, privilège, or im- 
munity, under the fourteenth amendment, in respect of due process at 
any stage of the duty of the state in afCording it, is secured under that 
amendment. uniess there is actual déniai of the right by the state or its 
offieers ; and that private Individuals who take a prisoner from the cus- 
tody of the state's offieers and niurder him, to prevent his enioying tho 
benetits of a trial by the opération of the state's establlshed course of 
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judlcial procédure, do not deprive him of tl:e enjoyment in tlie consti- 
tutional sensé, of any right secured to him by the Constitutiou or laws, 
and were not tberefore indictable under sections 5508 and 5509 of tJie 
Kevised Statutes. 
(Syllabus by the Court) 

On Demurrerr to Indictment. 

The défendant, Robert PoM'ell, was jointly Indicted with one Riggins, under 
sections 5508 and 5509 of the Revised Statutes [U. S. Comp. St. 1901, p. ;5712], 
for conspiracy "to injure, threaten, oppress and iutimidate" one Horace Ma- 
ples, a negro citizen of the United States, in the enjoyment of certain riglits 
and privilèges olaimed to be secured by the Constitution or laws, under the 
thirteenth and fourteenth amendments. Maples was arrested at Huntsville, 
Ala., and conflned by the sheriff on a charge of niurder, that he might be dealt 
with according to law. On the 7th diiy of September, 1904, a mob overpow- 
ered or overawed the sheriff and a company of the Alabama National Guard 
which the sheriff had snnnnoned to his assistance, took Maples from them, 
and hanged him in the state courthouse yard. The indictment contained six 
counts. The second, third, fourth, and fifth couuts need not be further no- 
ticed, as they are based npon rigïits and privilèges claimed mider the thir- 
teenth amendment, which the court was of opinion, under tlie décision of tlie 
Suprême Court in the Ilodges Case, were not secured by the Constitution or 
laws of the T:nited States. The tirst and fourth counts are based on riglits 
and innnunities alleged to be secured under the fourteenth amendment. The 
fourth eount is as follows: "And the grand jurors aforesaid, npon their oaths 
aforesaid, do further présent : That at the time and place and within the ju- 
risdiction aforesaid, in the county of Jladison, and state of Alabama, the 
said Robert Powell and Thomas Riggins, whose Cliristian names are to the 
said grand jurors otiierwise imknown, and divers otlier persons to said grand 
jurors uuknown, did conspire, combine, .and confederate together, to injure, 
oppress, tlireaten, and iutimidate one Horace Maples, a citizen of the United 
States, in the free and fuU enjoyment of the right. privilège, and immunity 
secured to him by the Constitution and laws of the United States, to wit, the 
riglit. inivi'.ege. and ijnmunily to hâve the state of Alabama, actiiig by and 
through its officers, to afford him, the said Horace Maples, a citizen of the 
United States as aforesaid, a trial by due process of law upon accusation of 
crime iireferred against him, when lie, the said Tierce Maples, was, as was 
thcn the fact, iu tlie custody of the olficers of the law of the state of Al.abama, 
upr)n thf charge nf murder under the laws of said state, and was then and 
there being held l>y the offlcers of said state of Alab.'ima in the county jail 
of the county of Jladison, for the purpose of affording him such trial, con- 
trary to tlie forni of the statute in such case made and provided, and against 
the iieat-e and dignity of the United States." 

Tlie tirst count is the sanie in substance as the fourth, except that it al- 
lèges that, in ftirtheranee of the consr)iracy, the défendant went upon tho 
highways. and. with malice aforethought, murdered Maples, etc., "to deprive 
him of the right, privilège, or immunity secured to him under the Constitu- 
tion of the state of Alabama, to be tried by due process of law and acquitted,, 
if innocent, and ptinislied, if found guilty, in the courts of the state in ac- 
eordance with. and the manner prescribed by, the laM-s of the state." A sev 
erance was ordered. Riggins then sued out a M'rit of habeas corjnis from tlii' 
Circuit Court, se<>king release on the ground that the indictment charged no' 
offense against the laws of the United States, and that it appeared that thO' 
court could never bave jurisdiction of the offense charged. The Circuit Court 
denied the application and discharged the writ. Ex parte Riggins (C. C.) 134 
Fed. 404. Riggins then appealed to the Suprême Court, whicli, on the llth 
of T^A'.o,.i!.oT. 100'. rinashed the writ and dismissed the application for it with- 
out préjudice on the ground that habeas corpus, under the cirenmstances, was 
v,-,i tn i.L-oiier veniedy. Riggins v. United States. 199 U. S. 547. 20 Sup. Ct. 
147. 50 L. Ed. 303. Powell's Case was continued by consent, from term to 
term, pending a décision of the Hodges Case, and the coutempt proceeding 
before the Suprême Court in the Tennessee lynehing case, and was submitted 
for décision on demurrer January 6, 1907. The demurrers set up, in sub- 
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Stance, tliat the indietment does not show Powell vlolated an? l'igM, privi- 
lège, or immunity secured to Maples, under tlie Constitution or laws of tlio 
United States, or that any fédéral lavv had been violated, wliicb provided 
for the punishment of the offense cliarged, and tliat sections 5508 and 5500 
of the Revlsed Statutes of the United States, the only la^Y upou which the iii- 
dletment Is based, hâve no application to such a case. 

Thos. R. Roulhac, U. S. Atty. 
Shelby S. Pleasants, for défendant. 

JONES, District Judge (after stating tlie facts). When the court 
discharged the writ of habeas corpus sued out by Riggins, it decided 
the questions raised by the demurrer adversely to the contention now 
made by this défendant. Ex parte Riggins (C, C.) 13-4 Fed. 404. 
Since that décision, the Suprême Court has decided the Hodges Case, 
27 Sup. Ct. G, 51 1/. Ed. , which held, in effect, contrary to the déci- 
sion of Justice Bradley in United States v. Cruikshank, 1 Woods, 308, 
Fed. Cas. No. 14,897, that the rights and immunities claiined hère un- 
der the thirteenth araendment were not secured under the Constitution 
or laws. 

It is now urged by the défendant that the expressions of the Suprême 
Court in the opinion in the Hodges Case, regarding the power of Con- 
gress under the fourteenth amendment, ahhough the government ex- 
pressly decHned to claim anything under it in that case, are décisive of 
the questions arising hère, under the fourteentli amendment. It is 
urged, on the other hand, by the government, that the Riggins décision, 
so far as concerns the fourteenth amendment, is right, and that the 
court ought not to départ from it, unless satisfied either that its décision 
is erroneous, or convinced that the Suprême Court intended by its re- 
marks in the Hodges Case to décide the very question hère presented, 
v/hich was not then before that court. This renders it necessary to re- 
examine the grounds of the Riggins décision, and if, in the opinion 
of the court, it should not départ from it, then to détermine whether 
what is said in the Hodges Case should "control the judgment" hère. 

1. Précise Matter Never "Drawn in Question" Before Suprême Court. 

The précise issue the retnaining counts présent is whether a citizen 
lawfully held in the custody of the state, awaiting trial on a charge of 
criine, has any right or immunity, which Congress can protect under the 
fourteenth amendment, against lawless violence of private individuals, 
which prevents, and is designed to prevent, the state from affording 
the accused, when it endeavors to do so, the benefit of a trial according 
to the "law of the land," by the administration of the state's established 
course of judicial procédure. 

The décisions of the Suprême Court as to the power of Congress to 
protect rights secured by the fourteenth amendment may be grouped in- 
to three classes, none of which include this case: (1) Déniai by state 
législation or hostile acts of state officers of rights secured by the 
amendment; (2) congressional interférence, regardless of fault on the 
part of the state, by plenary législation, creating direct rights within 
the state, to protect a right which is only an immunity to be exempt 
from invidious discrimination at the hands of the state, and which can 
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never bring any right into being or authorize any action of Congress, 
unless the state first makes such wrongful discrimination; (3) légis- 
lation by Congress which confused rights dépendent upon the Constitu- 
tion or laws with rights secured only by state laws, entwining them 
vvithout distinction in the grasp of a statute whose provisions were inca- 
pable of séparation, thus vitiating the enactment because broader than 
the power conferred. Only two cases in the Suprême Court présent in- 
stances of the forcible taking of prisoners, charged with crime, f rom the 
custody of officers of the law, and neither of them involves in the re- 
raotest degree the principle which must control this case. In United 
States V. Harris, 106 U. S. 629, 1 Sup. Ct. 601, 27 L. Ed. 290, the indict- 
ment, which charged no fault on the part of the state or officers, was for 
conspiracy to deprive the prisoners "of the due and equal protection of 
the laws of the state of Tennessee" — a right of the enjoyment of which 
the prisoner cannot be deprived, in the constitutional sensé, by the 
acts of private individuals, and of which he has the enjoyment, in the 
constitutional sensé, if the state laws and its officers be without fault, 
although a mob may work its will upon the prisoner. Logan v. United 
States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429, did not involve 
the power of Congress under the amendments. It turned purely upon 
considérations growing out of the nature of our government, and the 
sovereignty of the United States in the enforcement of its own laws. 
After a very careful search of the décisions of the Suprême Court, not 
one can be found in which the précise question hère was involved, 
much less "drawn in question." Boyd v. Alabama, 94 U. S. 648, 24 
L. Ed. 302. 

Bearing in mind the caution which the Suprême Court itself has fre- 
quently given us, that "gênerai expressions in every case are to be taken 
in connection with the case in which those expressions are used," and 
that they "ought not to control the judgment," if they go beyond the 
case, in a subséquent case, where "the very point is présentée! for dé- 
cision," nor where the case "did not call for the ascertainment of the 
right in question," and recalling, too, that the Suprême Court has not 
infrequently reversed its own solemn décisions, upon grave constitu- 
tional questions, in the light of larger expérience, and under the pres- 
sure of changed conditions, it seemed to the court that the Riggins 
Case presented an open question. 

2. Narrow Construction Not Permissible. 

In seeking the meaning of the prohibition put upon the state as to 
due process, in its varions stages, and the extent of the power in Con- 
gress regarding it, the court felt that it could not ignore the influence 
of the rule that : 

"New constitiitional provisions originating in larger expérience, securing 
the rights and liberty of the citizen, should hâve a libéral construction ac- 
cording to their spirit, rather than a narrow construction according to the 
letter." 

And that it ought not to be unmindful of the utterances of the Su- 
prême Court, in référence to a prohibition put upon the power of the 
United States, which are equally applicable to the prohibition hère 
upon the power of the state, that: 
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"A cJose, literal foiistruction deprives tbem of half their efflcacy, and leads 
to graduai dépréciation of the right, as if it were more in sound ttian in sub- 
stance. It is the duty of the courts to be watcliful of tbe constitutional riglits 
of the citizen." 

Nor of its utterances that : 

"The fourteenth amendaient makes no attempt to oîuunerate the rights it de- 
signs to protect. It speaks in gênerai ternin, and thèse are as coniprehensiiviî 
as possible. Its language Is prohibitory ; but every prohibition iniplies the ex- 
istence of rights and immunitios." Strauder v. West Virginia, 100 U. S. 30o, 
25 L. Ed. 064. 

The fourteenth amendment was adoptée! to secure acttial enjoyment 
of rights, which that amendment for the first time guarantied to citizens 
of the United States, who were thereby made citizens also of the state 
in which they resided. In form, the prohibitions of the amendment 
were leveled at the means by which it was supposed those rights 
would most often be defeated, but it was the evil to be averted, and the 
rights thereby to be enjoyed. and not the particular form of the inva- 
sion, which were uppermost in the minds of tlie framers of the amend- 
ment. The intent and spirit of the command are that the enjoyment 
of the rights, which the amendment déclares shall not be denied by 
the state, shall be worked out for those to whom the right was secured 
by full performance of the duties the amendment put upon the state. 
The performance of the duty by the state to its full extent is the 
dominant thought and purpose of the amendment. When the framers 
of the amendment, knowing that the states must continue to administer 
justice and punish crime within the state, coupled with this constant 
and continuing duty the condition that the state shall not deny due 
process of law, the substance of what they intended cannot be less than 
that the state shall afford to every person enjoyment of the benefits 
of due process, when it starts out to administer its justice in his case. 
Unless we surrender abjectly to the witcherv of mère grammatical 
expression, and utterly désert the spirit of this clause, we must hold 
that the command, "no state shall deprive," etc., is only another form 
of command that each state shall aftord enjoyment of the administra- 
tion of its established course of judicial procédure, in a case like this. 
The dominant end and purpose the amendment had in view were not 
merely that the states shall pass proper laws and furnish propcr officers, 
who endeavor to exécute them, but that the duty imposed upon the state 
shall be so fully performed that the citizen shall hâve actual, physical 
enjoyment of the benefits of the right, as distinguished from fictitious 
enjoyment, in theory of lavv', of a right in the form of an enchanting 
déclaration upon parchment. One main aim of the amendment was, 
in short, to put an end to the déniai of the state's justice by means of 
the exécution of private vengeance upon criminals, and persons 
charged with crime, by lawless private persons, when the prisoner was 
in the hands of the law, by giving power to Congress, standing behind 
the effort of the state, to bring that purpose to pass, by any mode 
whatever which does not overthrow or usurp the state's power. 
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3. Private Individuals Cannot, in the Constitutional Sensé, Prevent 

Actual Enjoyment of "the Equal Protection of the Laws." 

Whatever dissent there may be from this statement of the purpose 
of the framers of the amendaient, it is clear, upon any construction 
of it, that tvvo classes of duties are imposed upon the state, each of 
whicli Congress is empowered "to enforce," which are far différent 
in character and constitutional conséquence and as to the things 
which constitute enjoyment of them. One is the négative, gênerai 
duty owed alike to everybody, not to do wrong, not tj grant rights 
and privilèges to one person, while denying them under the same cir- 
cumstances to others, or, what is the same thing, denying "the equal 
protection of the laws." The other is a positive duty, and requires 
affirmative, sustained action at the hands of the states, compelling them, 
as we shall presently see, to do certain things, in given modes and times, 
in particular cases as they arise, without which the benefits of the 
right cannot possibly bc had. The first prohib'tion is merely a con- 
stitutional demand that the states make and exécute their laws fairly 
and impartially. When the states do that, the status is thereby cre- 
ated which the Constitution exacts, and the citizen or person is thereby 
put in fuU possession and the actual enjoyment, in the constitutional 
sensé, "of the equal protection of the laws." As this status can be 
created only by those who wield législative p:;wer, and impaired or 
destroyed only by those who exercise officiai authority, it is impossible 
for private individuals to impair, in the constitutional sensé, the en- 
joyment of the right to "the equal protection of the laws." The Sys- 
tem for the redress of wrongs and the vindication of rights— "the equal 
protection of the laws'' — is wholly the création of tha state, deriving 
its origin and force solely from the state. Whether thèse laws be 
obeyed or resisted by private individuals, it amovmts to ncthing more 
as to this phase of the prohibition than loyalty or disloyalty to state 
authority. No attack is made in such case upon the performance by 
the state of any duty the Constitution exacts, when there is résistance 
to the exécution of such laws. The constitutional duty, when there 
has been no invidious discrimination, has alreidy been fully performed, 
and the attack upon the exécution of state laws, so far as it afifects 
the right to the equal protection of the laws, is powerl ss to undo what 
has already been donc, or prevent the enjoyment of any right secured 
thereunder by the Constitution or laws. Very cleariy, therefore, the 
framers of the amendment, who were skilled in the construction of 
laws and Constitutions, did not contemplate conferring upon Congress 
any power to deal with lawless private individuals, for resisting the 
ordinary commands of the municipal code of the state, in so far as 
their exécution involves only the affording of "the equal protection 
of the laws." 

4. Private Individuals May, in the Constitutional Sensé, Prevent 

Enjoyment of Due Process, in Certain Phases of the 
Duty of the State to Afford it. 

It by no means follows, however, that the amendment did not in- 
tend to confer power upon Congress to deal with lawless private in- 
dividuals who interrupt the performance of the other duty, flowing 
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from the prohibition regarding- due process. This duty, unlike the 
other, is a positive duty, enjoined upon the state, and demands in par- 
ticular cases as they arise, affirmative action of a particular kind at 
its hands in some stages of the duty. When, as hère, the state proceeds 
against a person or citizen to deprive him of Hfe, this prohibition 
brings into play certain active immunities and riglits, for the enjoy- 
ment of which the Constitution demands certain affirmative work, in 
a particular way, at the hands of the state, which can be accompHshed 
only when the opération of the courts is undisturbed. The rights thus 
given by the amendment no longer dépend alone upon the state law 
or Constitution. What the Constitution gives in this respect is its 
own gift, and the state law and Constitution enter into the right, in 
this aspect of the matter, only because descriptive, and therefore to 
be scanned in order to ascertain the extent of the right conferred. 
Necessarily, therefore, the rights so given fînd their final sanction, at 
every stage of their enjoyment, in the fédéral Constitution. The sum 
of the command, in the case we hâve hère, is that the state must 
afïord the prisoner the due administration of "its established course 
of judicial procédure." This mandatory duty results from the well- 
defined historical and constitutional meaning which for centuries has 
been accorded the phrase "due process of law." When the amend- 
ment employed that term, it inevitably included in its command the 
doing of ail thèse things which are essential to the administration of 
the state's established course of judicial procédure, when the citizen 
or person is taken into custody and held for trial for crime. The com- 
mand also went further, for the force of the term employed condemns 
and forbids any course of procédure, unless it "hears before it con- 
demns, proceeds upon fixed principles and not arbitrarily, and renders 
judgment only after trial." If the established course of judicial pro- 
cédure does not ofifend in thèse respects, the language of the Con- 
stitution adopts it as it exists in the state, and injects its requirements 
into the obligation of the duty the Constitution of the United States im- 
poses on the state. The force of this clause, then, puts upon the state, 
to be performed for the benefit of the citizen or person, the affirmative 
duty of aflfording him the enjoyment of ail those rights and privilèges 
which are included in and go to make up the due administration of 
the state's established course of judicial procédure. What are thèse 
affirmative duties of the state, in such a case, and what constitutes 
their performance? Having put the accused in prison, upon an ac- 
cusation of crime, in order to mete out its justice to him, the state must 
inform him of the nature and cause of the accusation. It must safely 
keep and protect him in prison, until it can give him the opportunity, 
as well as the right, to appear before its tribunal. When the state 
brings him there, it must compel his witnesses to attend, if they will 
not corne. It must confront him with his accusers in open court, and 
give him the opportunity, as well as the right, to examine them there. 
The tribunal which it sets up to administer its justice in that case 
must hear him and his witnesses before it décides his fate. If he be 
acquitted, he is entitled to go forth unharmed. If he be found guilty, 
he must still be protected, and bave opportunity to présent whatever 
he can in arrest of judgment. If he be sentenced, even to death, he 
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still has the right to live, in the peace of the state and of the United 
States, until the sentence is executed in the mode and time and by the 
authority prescribed by law. Hurtado v. California, 110 U. S. 516, 
4 Sup. Ct. 111, 28 L. Ed. 232. 

5. Prisoner's Right to Benefit of Opération of State's Established 

Course of Judicial Procédure, Secured by the Constitution of the 

United States, Against Lawlessness of Private Individuals. 

In Alabama this course of procédure entitles the prisoner to some- 
thing more, which this clause, as it requires the state to put in opéra- 
tion its established course of judicial procédure, commands the state 
also to afïord him. He must be indicted and tried by a jury of his 
peers, from whom he has the right to exclude those legally disquali- 
fied. He must hâve an opportunity to know and to except to the rul- 
ings of the judge. He has the right to appeal and to suspend exécu- 
tion of the sentence, until his case is determined in the appellate court, 
and must hâve opportunity to perfect and prosecute his appeal. Thèse 
latter rights, the state, which is suprême, save as restricted by the 
Constitution of the United States or the organic restraints it puts 
upon itself, may deny or withdraw. The other privilèges and im- 
munities, iîrst described above, which the prisoner is entitled to en- 
joy, hâve been defined in the jurisprudence of English speaking 
peoples for âges, and imbedded in the Constitution, and cannot be tak- 
en away by the state. The only reason why the state cannot take 
them away is that the opération of those instrumentalities of jus- 
tice, to whatever extent is necessary to constitute administration of 
judicial procédure, when that duty is involved at the hands of the 
state, is secured as a right to every person by the Constitution of the 
United States. The Constitution has not only recognized the right 
and prohibited its déniai, but, by the very force of the term employ- 
ed, has defined its constituent éléments, by adopting the state law in 
that respect, which prescribes what is necessary to constitute enjoy- 
ment of the right, and fixes the modes and channels in which the 
duty of affording it shall be exercised, and points ont who shall give 
enjoyment of it, and then gives congress spécial authority "to en- 
force" performance by the state. It is impossible to conceive of any 
right "accorded by, arising under or dépendent upon the Constitu- 
tion or laws," if the enjoyment of the benefit of the opération of the 
state's established course of judicial procédure, in view of the con- 
sidérations named, is not secured by the Constitution of the United 
States. The citizen or person cannot, in the nature of things légal 
and finite, hâve enjoyment of the benefits of the right this clause is 
intended to secure, by requiring the doing of those affirmative acts, 
if lawless private individuals, by themselves punishing the prisoner, 
prevent the state's officers from taking him into its tribunals, hearing 
him and his witnesses, confronting him with his accusers, and then 
having its officiais in whom the power résides pronounce judgment 
of acquittai or conviction, as this clause of the Constitution commands 
the state to do. As private individuals can prevent the doing of 
thèse things, and consequently eut ofï the enjoyment of the rights 
which would resuit if the orderly working of the functions of the 
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courts be not impeded, it is undeniable that private individuals, in 
some phases of the duty, can prevent enjoyment, in the constitutional 
sensé, of due process of law at the haiids of the state. The framers 
of the amendment were not ignorant that the practice of mobs to 
take prisoners accused of crime from the custody of the state, and 
murder them, to prevent the state's administering its justice, was one 
great evil which prevented citizens or persons from having, at the 
hands of the state, the enjoyment of the benefit of the administration 
of the state's established course of judicial procédure, which it was 
the purpose of the amendment the prisoner should enjoy, and from 
the enjoyment of which he is forever eut off, when the mob works 
its will upon him, while in the hands of the officers of the law. What 
right hâve we, then, to impute to the framers of the amendment, 
when it gave Congress the power "to enforce" the command, any in- 
tention to withdraw from the power, by the very same words which 
conferred it, ail strength to protect the means by which alone the 
right can be enjoyed, against the attacks of lawless private persons up- 
on the state's efforts to do things the Constitution commands it to do, 
simply because the state has vainly attempted to obey the constitution- 
al command ? 

6. Full Performance Exacted. 

It is full performance which is exacted. Nothing less can satisfyi 
the intent of the amendment, or bring or keep in play the instrumen- 
talities of justice, which the Constitution déclares must be put and 
kept at work to vindicate the enjoyment of the benefits of the right, 
which it is the purpose of the constitutional mandate to secure. If 
this be true, and the spirit and reason of the constitutional command, 
as well as the bare form in which it is phrased, be given considération, 
what just foundation is there for holding that its framers intended 
that the attempt and failure of the state to fuUy perform thèse duties, 
in the manner this clause requires they shall be discharged, should 
deprive Congress of ail power to deal with private individuals, who 
designedly cause such failure ? The effort of the state to perform the 
duty, when it falls short of full performance, can never give enjoy- 
ment of the performance of the duty. The power is commensurate 
vcith the duty of Congress, which is "to enforce" full performance. 
The only effect of the state's failure, when it attempts to perform the 
duty, is that it subtracts from the power of ail right to interfère with 
state laws and state officers. The power still lives, because the duty 
remains unexecuted, and the power of Congress is driven into other 
channels of the duty which Congress is "to enforce." Any other con- 
clusion would put the power and right ont of being, the moment 
the state unsuccessfully attempted to perform the prescribed duty, as 
effectually as if the amendment had never been passed, or the right 
had never existed, notwithstanding the duty to be discharged has not 
been accomplished, and there has been no enjoyment of the benefit of 
the right secured. The rule is : "When the end is required, the 
means are given." When power is given to bring about a defined 
purpose, authority goes with the power to prevent or remove ail 
obstacles which stand in the way of the accomplishment of that pur- 
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pose. This is true in every case, unless the grant of power be nar- 
rowed to particular measures. Under the genius of our institutions, 
fédéral dealing with breaclies of the duty by the state is a far more 
délicate function than calling private individuals to account for at- 
tacking the state's discharge of that duty. The sovereignty wliich 
gave the authority to deal with the ofhcers of the state to accomplish 
an end hardly intended, when it became necessary to deal with individ- 
uals to effectuate that resuit, to deny ail power to Congress to call 
them to account. Any "appropriate" means are left open to Congress 
to protect the discharge of the duty. Ail means are "appropriate" 
which directly promote the successful discharge of the duty, unless 
the use of such means be forbidden by some other provisions of the 
Constitution. "A right whether accorded by the Constitution of the 
United States, or only guarantied by it, even without any express 
délégation of the power, may be protected by Congress in such man- 
ner and form as Congress in the legitimate exercise of its discrétion 
shall provide." Prigg v. Pennsylvania, 16 Pet. ô39, 10 L. Ed. 1060. 
The législation "mav be varied to meet the necessities of the particular 
right."'^ Reese v. U. S., 93 U. S. 214, 23 L. Ed. 563. 

7. Rule Established by the Décisions for Ascertaining Boundaries. 
oi the Power of Congress in this Regard. 

The controUing considération which impelled a bare majority of the 
Suprême Court, in tlie Slaughter Ilouse Cases, 83 U. S. 36, 31 L. 
Ed. û!)t, to deny power to the United States, under the fourteenth 
amendment, to strike down the monopoly there, as an invasion of 
the rights of citizens of the United States, was that upholding the 
principle it involved would subject to the power of Congress "the 
entire domain of civil rights herctofore bclonging exclusively to the 
States," and "dégrade state governments by subjecting them to the 
control of Congress in the exercise of powers heretofore conceded 
to them of the most ordinary and fundamental character." This 
power "of the most ordinary and fundamental character" is the power 
of the state to give the law which régulâtes its domestic affairs and 
internai concerns. The same test of the bounds of power in Congress 
to legislate for the protection of rights under the fourteenth amend- 
ment is repeated in the Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18, 
27 L. Ed. 835. The limitation upon such exercise of power, save 
in case of direct wrong by the state, is that Congress must not enter 
the domain of state power, creating new rights therein, or changing 
or displacing its laws, or interfering with its authority, or, in other 
words, substituting the wiU of Congress for the will of the state, as 
to its domestic affairs and internai concerns. In this domain Congress 
is forbidden to enter, save for correction of wrong by the state, and 
then it can go no further than to cure the particular wrong. 

A close analysis of the décisions of the Suprême Court, which are 
relied on to show that Congress is powerless to aid in any way, to se- 
cure enjoyment of the right when the state vainly endeavors to afford 
it, against lawless private individuals, will show that they do not hold 
to such a doctrine. On the contrary, ail recognize the rule above stated 
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as the true test of the boundary of the législative power of Congress 
in this regard. Even those décisions which speak of "certain funda- 
mental rights recognized and declared, but not granted or created in 
some of the amendments to the Constitution," declaring that they "are 
theireby guarantied only against violation or abridgement by the United 
States or by the state, as the case may be; and cannot, therefore, be 
affirmatively enforced by Congress against unlawful acts of individ- 
uals" — recognize the principle in the last sentence of the quotation. Its 
tenus are careful not to deny Congress ail power against lawless in- 
dividuals; but only to deny the power to "affirmatively" enforce, etc. 
Dealing with the subject in its constitutional aspect, when one speaks 
of denying power to "affirmatively" enforce, it is only another mode of 
denying power to Congress to invade the domain of state power. The 
expression used in this regard goes only to the extent that Congress 
can exercise no power to create or define due process, or erect the tribu- 
nals to afïord it, or give the law as to their jurisdiction and power. It 
is merely a déclaration that Congress shall not invade the domain of 
the state power, by seizing the state's machinery of justice, and working 
it itself, in its own way, and according to its own wishes, to afford en- 
joyment of due process. The reason of the rule and its conséquence, 
which are phrased in concrète form, when it is said there is no power 
to "affirmatively" enforce, leave the power of Congress wholly un- 
shackled to deal with lawless individuals in other ways, so long as its 
exercise takes no forbidden channels in aid of the enjoyment of the 
right. There is no intimation in any of the décisions of want of power 
in Congress to deal appropriately with lawless private individuals, 
who thwart personal enjoyment of rights intended to be efïected by the 
discharge of the duty by the state, whether the state endeavors to obey 
or defy the constitutional command. Such dealing with private in- 
dividuals is not "affirmative" enforcement of the right, since it is not 
usurpation or invasion of state power or state law for Congress to 
fasten a penalty upon the private lawbreaker for his attack upon a 
prisoner, to whom the state vainly endeavors to aflford the benefits of 
the discharge of the constitutional duty, which can be had in no other 
way. Such an exercise of power by Congress leaves state power, 
state dignity, and state instrumentalities wholly unafifected and un- 
touched, and yet secures and promotes enjoyment of the right. 

8. Several Grounds of Power of Congress to Punish Attack upon 
Prisoner in Custody of State's Officers. 

Congress has enacted no direct législation for the punishment of at- 
tacks by private individuals upon the state's discharge of the constitu- 
tional duty hère considered. That Congress has such power seems un- 
questioned, under the doctrine declared in Ex parte Virginia, 100 U. 
S. 345, 23 L. Ed. 676, and Ex parte Siebold, 100 U. S. 371, 35 T. Ed. 
717. The state's officers, when in the discharge of a duty the Con- 
stitution demands of the state, represent the state. Attacks upon them, 
when they are thus acting, are attacks upon the state's discharge of the 
duty. If Congress may deal with such attacks because they thwart a 
constitutional purpose, why may it not, on like principle, punish an at- 
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tack upon the prîsoner? Such an attack upon him while he is enjoying- 
the administration of the established course of judicial procédure of 
the State, with a view to prevent his enjoyment of it, also thwarts a 
constitutional purpose. The right to punish the attack upon the pris- 
oner, in a case hke this, foDows, not only because it is an attack upon 
the discharge of a constitutional duty by the state, but also because the 
prisoner, in the custody of the state, awaiting trial and deliverance ac- 
cording to law, is in the exercise of a right or function "accorded by, 
dépendent upon or secured" to him bv the Constitution. Waddell v. 
United States, 112 U. S. 80, 5 Sup. Ct. 35, 28 L. Ed. 673 ; Ex parte 
Yarbrough, 110 U. S. 658, 4 Sup. Ct. 152, 28 L. Ed. 274. The right 
of the United States to secure rendition of judicial procédure at the 
hands of the state is, now, by force of the fourteenth amendaient, one 
of the spécial purposes for which sovereignty is delegated to the United 
States. Congress, representing the United States, which, at least, has 
"concurrent sovereignty" as to this matter, may, by virtue of its author- 
ity, legislate for that sovereignty, and punish attacks by lawless private 
persons upon the enjoyment of the right by the prisoner, upon like 
reason as upholds the power of the fédéral government to punish con- 
spiracy to injure a person for giving information of a violation of its 
laws, or to prevent a prisoner from enjoying due process at the hands 
of the gênerai government, or to rescue a prisoner in the hands of the 
extradition agent of the state. In re Neagle, 135 U. S. 10, 10 Sup. Ct. 
658, 34 L. Ed. 55 ; In re Quarles & Butler, 158 U. S. 535, 15 Sup. Ct. 
959, 39 E. Ed. 1080. 

The power of Congress to legislate against private lawlessness, in or- 
der to protect the discharge of a duty the Constitution enjoins upon an 
officer of the state, even when Congress is given no power to "enforce 
it," is illustrated by sections 5278, 5279, of the Revised Statutes [U. S- 
Comp. St. 1901, p. 3597], which hâve stood unchallenged on our stat- 
ute books for more than a centurv. Lascelles v. Georgia, 148 U. S. 
537, 13 Sup. Ct. 687, 37 L. Ed. 549 ; Robb v. Connolly, 111 U. S. 635, 
4 Sup. Ct. 544, 28 E. Ed. 542. Section 2 of article 4 of the Constitu- 
tion commands the delivery of fugitives from justice upon the demand 
of the state from whence they fled. Congress is given no power to en- 
force the command, and it "imposes only a moral duty." The agent of 
the demanding state, who receives the prisoner, the Suprême Court 
holds, is a state officer merely. Yet, when a prisoner is surrendered to 
such agent to be returned to the demanding state, Congress punishes 
individuals who obstruct the discharge of the duty. The officer, under 
the fourteenth amendment, owes a duty to the U^nited States, and may 
be protected in his efforts to discharge it, as well as punished by Con- 
gress for his dereliction in the performance of it. What différence is 
there in principle, unless it be in favor of the right hère claimed, be- 
tween the right of Congress to legislate, under section of article 4, for 
the punishment of private individuals who rescue a fugitive from jus- 
tice in the custody of the agent of the demanding state, to prevent his 
being delivered up as required by the Constitution, and the right of 
Congress to legislate under section 1 of the fourteenth amendment, for 
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the punishment of persons wlio take a prisoner from the ctistody of tlie 
state's officers, and murder him, to prevent the state officers from de- 
livering him, pursiiant to the constitutional duty, to the courts of the 
State for trial ? 

9. Fédéral Législation Dealing with Private Lawlessness Against a 

Prisoner in Custody is not Invasion of Any Reserved 

Right of the State. 

The only possible ground for challenge of the right of Congress to 
deal with private lawlessness of individuals, in the case with which we 
are hère concerned, is that in doing so the fédéral government invades 
some right reserved to the state. Plainly, Congress may legislate un- 
der the fourteenth amendment to punish private individuals in such a 
matter as this, as such exercise of power directly promûtes the purposes 
of the amendment, and is necessarily impiied, and is also authorized 
under clause 18, § 8 of article 1 of the Constitution, unless some other 
provision of the Constitution nullifies or restricts their scope in this 
respect. It is said the tenth amendment to the Constitution does that. 
But how? Wherein does such exercise of power touch any right re- 
served to the state ? 

Unquestionably, the same physical act may constitute an offense of an 
entirely différent légal nature and conséquence against the laws both of 
the state and of the United States. Waddell v. United States, 112 U. 
S. 80, 5 Sup. Ct. 35, 28 h. Ed. 673. The punishment of that act by 
the United States, so far as it transgresses its laws, cannot possibly be 
a violation of the law of any state. It has never been seriously claimed 
since the days of the Confédération that Congress is without power to 
punish an offense, because the same act also constitutes a violation of 
the laws of the state. The application of the conspiracy statute to the 
case of this mob, in the nature of things légal and finite, cannot operate 
to change the laws of the state, or trench in any way upon its authority 
to order persons and things within its borders, or operate to control its 
officers, or to diminish its authority over them, or to disturb its peace 
and dignity. It créâtes no new rights. It puts no new duty upon the 
state or its citizens, and does not change, in any way, the relations of 
the state to the fédéral government or their relations to the state or to 
each other. It cannot affect, in the remotest degree, the power and au- 
thority of the state to give the law which régulâtes and controls its own 
domestic and political affairs, or assail in any way that "residuary sov- 
ereignty," which is so essential to the happiness and freedom of a state 
"in an indestructible union composed of indestructible states." The only 
moral or légal conséquence which can resuit, and surely it is not for 
evil, when fédéral power. punishes mobs who defeat the enjoyment of 
due process at the hands of the State, when it is endeavoring to afford 
judicial procédure, is that the power of the United States is arrayed 
behind the power of the state to accomplish obédience to its own laws, 
as well as to the constitutional command, and thus doubles the guard 
about the state's altars of justice which enforce the duties which man 
owes to man around the fîreside and home. 
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10. Meanîng of Fourteenth Amendment Not to be Gathcred by Spirit 
of Former System as to States' Rendition of Due Process. 

Lastly, it is urged the fourteenth amendment could not hâve intendcd 
to permit Congress to deal with lawless private individuals, in a case 
like this, since it involves a far-reaching departure from the traditions 
and time-honored maxims of our government. True it is, prior to the 
great War, whatever invasion there was of enjoyment of tlie rights to 
life, liberty, and property, as secured and protected by state laws, 
whether accomplished by direct action of the state or by violence of 
mobs, was alike without the constitutional concern or power of the 
United States. The gênerai government was powerless to aid in se- 
curing those rights by assisting in the exécution of state law, unless the 
state itself first called for help under section 4 of article 4 of the Con- 
stitution. In that era of our constitutional history, which the Suprême 
Court itself describes as "historical and of another âge," it was there- 
fore a maxim of our constitutional life that the gênerai government had 
no concern in the exécution of our state laws, however necessary their 
enforcement to enjoyment of the fundamental rights of the citizen to 
life, liberty, or property, within the state, or whatever the form in which 
those rights were assailed. The great principle that the man at home 
should control home afïairS, so dear to ail who speak our tongue, had 
crystallized in the minds of the people into the conviction that the safe- 
guarding of those fundamental rights was so peculiarly a matter of lo- 
cal concern that it was wrong to treat it as a matter of gênerai concern, 
and dangerous to allow the gênerai government any part in the duty, 
for any purpose whatever. 

The drawing together of the people in doser relations, the need for 
stronger protection than localities were able, and oftentimes willing, 
to afiford, and the conditions brought about by war, demanded addition- 
al safeguards for thèse rights. Provision had to be made for a future 
which was uncertain and fuU of péril. Race and sectional feehng, 
state action, and private lawlessness, operating alike in some form in 
every part of the Union, might hamper or prevent the enjoyment of 
thèse rights, and it was not deemed wise to leave their safeguarding 
wdioUy to the states, as in the past, though they were still primarily to 
dépend upon the exécution of their laws. Congress was therefore giv- 
en power to see that the states accomplished tbeir task. The gênerai 
government is not left to the means provided by the states to secure 
any rights which the Constitution commands the states to afFord. It 
may, or it may not, dépend upon such instrumentalitics. It is not 
bound, under the fourteenth amendment, to leave the protection of 
thèse rights to the exécution of state laws, however inefiicient it may 
prove in bringing about the results intendcd bv the Constitution. It is 
not compelled to sit still until the state calls for the military arm of 
the government to put down individuals who defeat enjoyment of thèse 
rights, by preventing the exécution of state laws. 

In times of peace, reliance upon the might of the sword for the 
enforcement of rights given by the Constitution or laws is contrary 
to the spirit of our institutions, and abhorrent to our people. The 
framers of the amendment did not intend, as in the earlier days of the 
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Republic, to rest the protection of thèse rights, when the state vainly 
attempted to afford them, solely upon the power of the sword, which 
could be drawn only at the demand of the state. Although the power 
the amendment gives is to Congress to enforce the duty, the Suprême 
Court, under our judicial System, must be the final arbiter of what 
constitutes rendition of due process. The amendment contemplated 
the power given Congress, save in grave emergencies, where Congress 
may, perhaps adopt other modes, should be exercised by the passage 
of laws, whose exécution by the courts, strengthening and enforcing 
the performance of the duties by the state, would work out the en- 
joyment of the rights the amendment sought to afford, whether the 
occasion for the resort to the courts arose from the déniai of the 
right by state action, or was called into exercise merely for the punish- 
ment of private individuals, who thwarted the state in the effort to 
perform its duty. Having determined to this end that the United 
States might supervise and correct the action of the local sovereign, 
it would seem strange, indeed, if the amendment intended to deny 
to the gênerai government, in accompUshing its object, ail power to 
deal with private individuals who were subject to, but resisted, the 
laws of the local sovereign. The framers of the amendment, and the 
people who adopted it, were not building upon the old system, but 
laying on new foundations a différent system for the enjoyment of 
due process within the state. The dominant idea of the amendment, 
repudiating the old thought and practice, is that the United States 
hâve rightful concern in the actual enjoyment by citizens of a state, 
who are also citizens of the United States, of due, process within the 
state, and ought therefore to hâve part in seeing that the administra- 
tion of due process in state tribunals accomplishes the enjoyment of 
those rights which it was the purpose of the fourteenth amendment 
to afford. The amendment conferred a new power for a benevolent 
purpose. We ought not to shrivel the power by treating it as a mère 
pénal enactment against faithless state officers. The sovereignty which 
bas power to impose a task upon a state, and "to enforce" its perform- 
ance by any "appropriate" means, surely usurps no authority of the 
state, nor départs from its own grant of authority, when it simply 
stands to one side, and, without interfering in any way with the 
state's efforts or means, aids in the accomplishment of its duty, by 
bringing its independent power to bear, for the punishment of those 
who roll up obstacles in the state's pathway of duty. 

11. Ex parte Riggins Not Followed. 

Influenced by thèse considérations, the court felt compelled to hold, 
in Ex parte Riggins, notwithstanding the gravity and novelty of the 
ruling, that the indictment charged violation of rights secured by the 
amendment, and that sections 5508 and 5509 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 3713] applied, and were "appropriate" 
means for redressing the violation of those rights. The government 
again urges the same arguments as décisive of this case, and insists 
that it is the duty of the court to follow Ex parte Riggins, unless 
it now be of opinion that the doctrine of that case is unsound, or, what 
is the same thing, that the précise question has never been decided 
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by the Suprême Court adversely to the views of the Circuit Court. The 
insistence is pressed that wliat is said in the Hodges Case, as to the 
power of Congress under the fourteenth amendment, "went beyond 
the case" then before the court, and "ought not to control the judg- 
ment," under the Suprême Court's own rule in Cohens v. Virginia, 
6 Wheat. 264, 5 L,. Ed. 357, and Boyd v. Alabama, because the govern- 
ment admitted in the Hodges Case that the right there in question, 
if secured at ail, could rest only on the thirteenth amendment, and 
declined to claim or contend for any thing under the fourteenth amend- 
ment. It is also urged that the Suprême Court, in view of its uniform 
habit not to pass upon constitutional questions when a ruling upon 
them can fairly be avoided, never intended, by what it said in the 
Hodges Case, to lay down the law for a case like this, and that this 
court ought not to follow what is there said on this point. 

Ordinarily, this might be proper, and this court acted upon that 
view as to a séries of obitcr remarks in deciding the Riggins Case. 
There are circumstances, however, which make it improper, in the 
opinion of the court, to foUow that rule in this case. The Riggins 
décision was made upon the very indictment. It was appealed to the 
Suprême Court, where it was submitted at the same term with the 
Hodges Case. The government, raising no objection to the mode 
of procédure, restée! the identical constitutional questions hère pre- 
sented upon the opinion of the Circuit Court. The Suprême Court 
ordered the writ quashed, because habeas corpus, under the circum- 
stances, was not the proper remedy. Riggins v. United States, 199 U. 
S. 547, 26 Sup. Ct. 147, 50 L. Ed. 303. Shortly afterwards, the Su- 
prême Court rendered its décision in the Hodges Case. The atrocity of 
this mob attracted attention throughout the country at the time. Public 
attention was again directed to the case by the refusai of the Circuit 
Court to discharge Riggins on habeas corpus. His appeal brought the 
constitutional questions hère before the Suprême Court, challenging its 
attention and judgment. They were before it in imposing form, and it 
determined not to pass upon them, because they were not properly pre- 
sented. Ail thèse circumstances, suggested to the minds of the justices 
at the very time the Hodges Case was under advisement, and when it 
was decided, considération of the effects of its remarks in that case, re- 
garding the fourteenth amendment, upon ail other cases where there had 
not been actual déniai of the right by the state. It would be hazardous 
for this court, in view of the circumstances to hold that thèse remarks 
were made without considération of their efïect upon other cases of 
the kind. If they were not inadvertently made, and the court intended 
to bind itself on this point, it is the duty of this court to follow un- 
hesitatingly. While there may be doubt as to what it intended, the 
Suprême Court is the only court which can properly solve that doubt. 
If this court solves its own doubts as to the meaning of the Suprême 
Court against the défendant, and puts him to trial, and it turns out that 
this court is niistaken, it will inflict needless hardship upon the de- 
fendant, and put the government to much useless expense. On the 
other hand, if the court errs in solving its doubts against the govern- 
ment, it has a speedy remedy on writ of error from the Suprême 
Court, under a récent act of Congress. A deep sensé of the judicial 
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subordination whicli ail inferior tribunals owe to the Suprême Court 
compels this court, in view of the circumstances of this case, not to 
run counter to thèse last utterances of the Suprême Court, though, 
strictly speaking, they "went beyond the case." It must therefore 
take the Hodges Case as a binding authority that no right, privilège, 
or immunityv in respect of due process, at any stage in the duty of af- 
fording it, arises under the fourteenth amendment, unless there be 
déniai of the right by the state or its officers, and that no immunity 
whatever is secured under the Constitution or laws, in a case like 
this, against lawlessness of private individuals which frustrâtes the 
state's efforts to perform its constitutional duty, although thereby 
ail enjoyment of the benefits of due process be prevented. 

Let an order be entered sustaininç the demurrer to the indictment 
and each count thereof, and that the défendant go hence without day. 



GENERAL ELECTRIC CO. v. WESTINGHOUSE ELECTRIC CO. 
(Circuit Court, N. D. New York. Marcli 2, 1907.) 

iRJTTNCnON— SUBJBCTS OP PBOTECTION— RiCSTEAINING BREACH OF CONTEACTT. 

Plalntlff and défendant, each extensively engiiged In the manuiarture 
and sale of electrical apparatus and supplies, and each owning or cou- 
trolllng a large number of patents coveriug such apparatus, entered into 
a gênerai contract, to continue for a term of years, by which each re- 
leased the other from ail clalms for damages for past infringemeuts and 
Ucensed the other to use Its patents, except that défendant agiecd to pur- 
chase ail the electrle controllers and brakes used or sold by it from plain- 
tlff, whieh owned the patents therefor, and not to manufacture the same 
or others of the same type for itself except in case plaintiff failed to sup- 
ply It wlth the same as plaintiff agreed to do, and plaintiff similarly 
agreed to purchase overhead trolleys exclusively from def<nidaut. The 
contract contalned a large number of other provisions Intendcd to prevent 
oonflicts and disputes between the parties, and, among other tlilngs, pro- 
Tided for liquidated damages recoverable sliould eitlier party manufacture 
the articles named In violation of Its terms. Beld, that where plain- 
tiff. In reliance on the contract, had abandoned the manufacture of trol- 
leys, had Incurred large expense in preparing for the manufacture of eon- 
trollers and brakes to supply défendant, and had during ail of the expired 
part of the term fully performed the contract on its part and was able and 
wllllng to continue to do so, it was entitled to maintaln a suit in equity to 
enforce the négative eovenant of défendant not to manufacture controllers 
by enjolning such manufacture, notwlthstanding the faet that défendant 
could not enforce spécifie performance of plaintlCC's agreement to manu- 
facture and supply it wlth such controllers and there were many other 
provisions of the contract not specifically enforceable ; that the provision 
of the contract for liquidated damages was not Intended as a substitute 
for performance, nor dld it afford plaintiff an adéquate remedy at law for 
ail of the results of the breach, which Included infringement of plaintiff'» 
patents, compétition In business, and other Incidental 'damages not readily 
ascertainable by defeating the gênerai purpose and objects of the contract 
as an entirety. 

[Ed. Note. — For cases In point, see Cent DIg. vol. 27, Injunctlon, 55 
111-113.] 

In Equity. Demurrer to amended bill of complaint on grounds, 
first, that complainant has a full, complète, and adéquate remedy at 
law, and, second, that complainant's alleged cause of action is not cog- 
nizable in equity. 
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rfinsdill Parsons (Lewis E. Carr, John G. Milbnrn, and Charles 
Neave, of counsel), for complainant. 

Guthrie, Cravath & Henderson (J. C. McReynolds, of counsel), 
for défendant. 

RAY, District Judge. The décision of this court on the argument 
of the démarrer to the original bill of complaint herein is found in 
144 Fed. 458. The question is whether or not complainant lias now 
stated facts which, admitted to be true, entitle him to relief in equity. 
The facts alleged may be summarized as follows : 

(1) Complainant, or General Company, is a New York corporation; 
défendant, or West'nghouse, is a Pennsylvania corporation. 

(2) About March 31, 189C>, said corporations entered into a written 
contract, by its terms to continue and be in force for 15 years, and 
which has not been rescinded or abrogated, whcrein, in accordance 
with the facts, it was recited : 

"Whereas, each of the parties hereto owns or controls a largo uumber ol' 
patents and patent rights, and is wllling to sraut to the other pavly a license 
thereunder, upon such other party agreeing to observe the regnhitious auti con- 
ditions as to the use of such license liereiiiafter provided ; and 

"Whereas, It is to the advantage of the parties hereto tliat tliey should co- 
operate lu the manner hereinafter provided, in supporting the patents and pat- 
ent rights which they severally control or may lîereafter acquire." 

(3) Prior to and at the time of enter ing into said contract each 
of said companies was, and ever since has been, engaged in the busi- 
ness of manufacturing and selling electrical apparatus and devices. 

(4) Prior to the making of such contract the General Company 
was making and selling, among other electrical apparatus, "series- 
parallel controllers," distinguished as "K3 series-parallel controUers," 
and other similar controllers containing a blow-out device, and ever 
since the making of such contract has been and now is manufacturing 
and selling such controllers, and also others operating on the same 
gênerai principles. 

(5) Such controllers hâve been and are so made and sold under 
patents owned or controlled by the General Company, and other patents 
for improvements on said patented inventions acquired since such con- 
tract was made. 

(6) The récitals of the contract, quoted, referred (among others) 
to the patents above described. 

(7) By such agreement each party granted to the other (subject 
to ail outstanding licenses) a license to manufacture, use, and sell under 
ail United States patents, except such as were expressly excepted by 
the terms of the agreement, which it owned or controlled, or with 
respect to which it had or might thereafter obtain a right to grant a 
license. 

(8) By such agreement the Westinghouse Company is not to manu- 
facture for use in the United States, except as hereafter stated, elec- 
tric brakes or controllers of the kind or description above referred 
to, or any controller involving a blow-out device. 

(9) By such agreement the General Company, complainant, is to 
sell and deliver to the Westinghouse Company, défendant, such elec- 
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trie brakes and controllers as it shall from time to tinie order at the 
same priées it sells same to otliers, less a limited and specified discount. 

(10) By such agreement the General Company is not, except as 
spécial!}' provided, to manufacture overhead trolleys of any type 
(patents for overhead trolleys being owned or controUed by the West- 
inghouse Company). 

(11) By such agreement the Westinghouse Company is to sell 
and deliver to the General Company such overhead trolleys as it may 
order at the lowest priée it sells same to others, less a limited and 
speeiiied discount. 

(13) By such agreement the Westinghouse Company is to sell the 
said "K2 series-parallel controller" and otlier series-parallel controllers 
of the same gênerai type, or operating upon the same gênerai princi- 
ples, and controllers involving the use of a blovv-out apparatus. and 
electric brakes manufactured by the General Company, to the ex- 
clusion of ail other controllers of the same gênerai type and operating 
upon the same principles, and of ail other electric brakes. 

(13) By such agreement the General Company is to sell the over- 
head trolleys manufactured by the Westinghouse Company, to the 
exclusion of ail other overhead trolleys. 

(14) The agreement then provides (A) that, in case the Westing- 
house Company neglects or fails to eomply with its said agreement 
as to furnishing the overhead trolleys, then the General Company may 
itself manufacture same during the continuance of such failure ; and 
(B) that in case the General Company neglects or fails to cornply witli 
its said agreement as to furnishing controllers or electric brakes, tlien 
the Westinghouse Company may manufacture same during the con- 
tinuance of such failure. 

(15) The agreen:ent provides for a "B"ard of Patent Control," 
and also provides that in case the question arises whether either party 
has violated its agreement by refusing, etc., to supply or furnish the 
other with the déviées mentioned and whieh it has ac;reed to supply, 
the décision of such board on such question is to be final and binding 
on the parties. 

(16) It was also agreed in such contract that each party wonld 
eomply with the reasonable directions of the other as to marking the 
goods or déviées ordered; that the Westinghouse Company would 
keep on hand a sufficient stock of such devices, ineluding repair 
parts ; that the General Company might sell ail overhead trolleys it 
had in stock or in process of manufacture when the agreement was 
made, and that the Westinghouse Company might sell ail controllers 
it had in stock or in proeéss of manufacture at that time. The term 
"overhead trolley" was also defined. The controllers on hand and in 
process of manufacture by the Westinghouse Company when the 
agreement was made were covered by the patents of the General 
Company. 

(17) The bill of complaint allèges, and it is admitted by the de- 
murrer, that the eomplainant, General Company, "has expended large 
sums of money in a manufacturing plant and facilities with which 
to supply the reasonable requirements of the Westinghouse Com- 
pany, défendant, with respect to said controllers," and, in substance. 
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that în ail respects it has complied with and kept and performed its 
said agreement, and is able, ready, and willing so to do in the future ; 
aiso, that it has expended large sums of money in developing and 
improving controUers which, within the intent and meaning of such 
contract, the défendant company was to purchase exclusively from it, 
the complainant company, ail of which it has donc, to meet the de- 
mand with respect to such controllers resulting from the development 
of the art of electric railroading. 

(18) The bill of complaint also allèges : 

"Eighth. That the controllers so manufacturée! by the General Company, 
which it was in and by said contract to hâve the sole and exclusive right to 
manufacture and sell in the United States, were and are those covered and 
Iirotocted by patents, issued by the Government of the United States, herein- 
before referred to as owned and controUed by the General Company ; that 
the manufacture of such controllers or devices operating upon the same 
gênerai principles by the Westinghouse Companj' is not only an invasion of 
the rights of the General Company under its patents, but is also a violation of 
the covenants and agreements on the part of the Westinghouse Company in 
said contract contained ; that In and by said contract the respective parties 
thereto were granted and obtained licenses to use other patents than those 
relating to controllers ; that the réservation to the General Company of the ex- 
clusive right to manufacture and sell controllers, as the same was reserved 
and provided for therein, was one of the inducements for the General Com- 
pany to enter into said contract and grant to the Westinghouse Company 
the license it did to use and hâve the beneflt of the other patents owned and 
controlled by it which were included in said agreement ; and that, through 
the violation by the Westinghouse Company of that part of the said contract 
relating to the manufacture and sale of controllers, a part of the considéra- 
tion for the agreements of the General Company therein contained will fail, 
imless the Westinghouse Company be enjoined and restrained from a con- 
tinuation of such violation thereof." 

(19) The bill of complaint allèges a violation of the said agreement 
by the défendant company in the foUowing language, viz. : 

"Sixth. That the Westinghouse Company has since the exécution of said 
contract, in violation of its covenants therein, mamifactured and is now man- 
ufacturing, and threateus and asserts a right to continue to manufacture, for 
Hse in the United States, large numbers of controUers of the gênerai type of 
'K2 series-parallel controllers,' or operating upon the same gênerai princi- 
ples, irrespective of their form and the détails of their structure or opéra- 
tion, and large numbers of controllers involving a blow-out device, notwlth- 
standing it was covenanted and provided in and by said contract that the 
General Company should hâve the exclusive right to manufacture such con- 
trollers for use in the United States, and notwithstanding the fact that the 
General Company is now and has been at ail times since said contract was 
entered into the owner or in control of the patents covering such devices with 
which ownership and control it has not parted since said contract was en- 
tered into ; that the Westinghouse Company has sold, is now selling, and 
threateus and asserts a right to continue to sell for use in the United States 
large numbers of controllers not manufactured by the General Company un- 
der its patents; and that such acts and conduct on the part of the Westing- 
house Company are in violation of the terms and provisions of said contract." 

(80) The bill of complaint allèges the effect upon and damage to 
it, as follows : 

"Ninth. That the manufacture for use in the United States and the Sale 
by the Westinghouse Company of such controllers not manufactured and 
80ld to it by the General Company has caused and will cause the General 
Company to lose large profits which it would make by the manufacture and 
sale to the Westinghouse Company of the controllers so sold by that company ; 
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that such continiied sale of controllers by tlie Westinghouse Company not 
obtained by it from the Général Company under and pursuant to tbe pro- 
visions of sald eontract injurionsly affects and will continue to injuriously af- 
feet the value of tbe exclusive riglit of tlie General Company to manufacture 
and sell controllers in such way and to such extent that damages thereby sus- 
tained by the General Conii)any eannot be adeiiuately asoertained; that the 
plaintiff bas no knowledge of the exact number of sales of such controllers 
by the Westinghouse Company which were not manufactured by or obtained 
from the General Company, or the dates of such sales, or what sales thereof 
are being from time to finie made ; that an accounting herein Is necessary to 
aseertain the times, quantities. and extent of such sales and the damages suf- 
fered by the plaintiff by reason of the sales thereof heretofore made, and tlK^ 
amount due and payable on account thereof by the défendant to the plaintiff : 
that the damages whicli tlie plaintiff lias suffered and will sufl'er are incapable 
of measurement in an action at law, for the reason that the provision in said 
eontract with référence to the exclusive sale and manufacture of the con- 
trollers by the General Company was part of the entire eontract, each of rlie 
provisions of which were material to the other provisions therein contained; 
and that the plaintiff has no plain, adéquate, or complète remedy at law in 
the premises because of the matters hereinbefore stated, and an in.iun<tioii 
herein is necessary to avoid a multiplicity of actions and to prevent irreiiara- 
ble damage to the business of the plaintiff herein, resulting from the con- 
tinued violation of the eontract by the défendant herein." 

Judgment is demandée! as follows: 

"Wherefore the plaintiff prays judgment that the défendant, Westinghouse 
Electric & Manufacturing Company, its offlcers, agents, and employés, and 
each and ail of them, be enjoined and restrained from manufacturing for use 
in the United States any controllers of the gênerai type of 'K2 Series-Parall"! 
Controllers,' or operating upon the same gênerai principles of their forni and 
the détails of their structure or opération, or any controllers involving a lilow- 
out device, and from selling and delivering for use in the United Stiites any 
of such aforesaid controllers not manufactured by the General Electric Com- 
pany ; that the said défendant be enjoined as aforesaid during the pondeiicy 
of this action; that the défendant account to the plaintiff concerning ail uiaii- 
ufacture and sales of ail such aforesaid controllers for use in the UnitsHl 
States not manufactured by the plaintiff, in order that the damages of tho 
plaintiff may be ascertained and determined ; that the plaintiff hâve judg- 
ment against the défendant for the amount found to be due to the plaintiff 
upon said accounting; and that plaintiff hâve such other and further or différ- 
ent relief as in equity and good conscience may seem just, together with tho 
costs of this action." 

(21) The agreement îtself contains a remédiai provision, in case of 
a violation thereof in the respects complained of, which is set forth 
in the bill of complaint and is as follows : 

"In case the General Company shall manufacture and sell any overhead 
trolleys in violation of this agreement, or the Westinghouse Company any 
series-parallel controllers or electric brakos in violation of this agreement, 
tlien the party so manufacturing and selling such overhead trolleys, control- 
lers or brakes, as the case may be, shall pay to the other party, as liquldated 
damages and not as a penalty, fll'ty (r)0) per cent, of the price at which such 
overhead trolleys, controllers, or braltes, as the case may be, are, at the 
time, being regularly sold to users by the party entitled under this agreement 
to the exclusive manufacture of the same, 

"The provisions of this section shall apply to parts of controllers, electric 
brakes and overhead trolleys, as wcll as to the complète devlces." 

The eontract, which is annexed to the bill of complaint, contains 
many other mutual agreements, and in some cases spécifies the re- 
suit of a violation or provides a remedy therefor. 

The agreement as a whole, an entirety, has far broader and more 
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comprehensive objects and purposes than the ones indicated by the 
statements of the bill of complaint itself (not reading the entire agree- 
ment), and the agreement alleged and claimed to hâve been violated 
by the défendant Company is but one of many contained therein. 
In addition to the récitals already quoted, we find the foUowing: 

"Whereas, it is to the advautage of both parties liereto tliat no lieeiises un- 
ûer any of the patents of either shouid be granted to others than the parties 
hereto, except in confonnity witli the System for granting sueh licenses here- 
inafter provided ; and 

***♦**♦*** 

"Whereas, the variety of devices manufactured by each party and the num- 
ber of patents controlied by eacli party are so great, tliat the only just aud 
équitable method of determining the amounts to be paid by each party, as 
compensation for tlie use of the patents and patent rights of the other, and 
to defray the expenses of supporting said patents and patent l'ights, is 
with référence to the aggregate amount of business to be done by the parties 
respectively under the proicction of said patents and patent rights, subject, 
however, to a proper adjustment with référence to the relative values of the 
patents and patent rights controlied by said parties respectively and under 
whieh they respectively license each other; and 

"Whereas, it is agreed that the l'elative aggregate values of said patents and 
patent rights controlied by the parties hereto respectively (so far as the same 
are covered by this agreementi are in the proportion of sixty-two and one- 
half (62V;>) for those controlied by the General Comr)any and thirty seven and 
one-half (STiA) for those controlied by the Westinghouse Company ; 

"Now, in considération of the premises, the licenses hereinafter granted and 
the mutual covenants herein contained, the parties hereto bave for them- 
selves and their successors covenanted and agreed as foUows :" 

It is évident on a reading of the entire contract that the parties, be- 
ing engaged in the same gênerai business, the manufacture and sale of 
electrical apparatus and supplies, including those named, and having 
interests which conflicted and brought them into compétition in the 
gênerai trade, and being respectively the owners of certain patents, 
or in control of certain patents, under which each was manufacturing 
and selling electrical apparatus, and having disputes as to such pat- 
ents and alleged infringements thereof by each other, and being dé- 
sirons, in a sensé and to an extent, of consolidating their business 
so as to avoid such compétition and disputes, and at the same time 
protect their patent interests and extend their trade in patented 
devices and other electrical devices, and also being dcsirous of build- 
ing up and extending their trade and business and obtaining control 
of other patents and inventions for such devices, cntered into this 
contract, and, among other things, provided for the exclusive manu- 
facture by the one of controUers of a certain type and of electric 
brakes, and by the other of overhead trolleys. To this end they ex- 
cepted from their gênerai mutual license for the manufacture, use, 
and sale of electrical apparatus the patents relating to or covcring 
the devices named. A,s to thèse, whct'ier they ovvned, respectively, 
conflicting patents or not, they mutually covenanted and agreed, to 
save disputes and injury to busmess, that they would not manu- 
facture and sell in conflict with each other, but that each would con- 
fine itself, in manufacture, to a particular line of devices, supplying 
the other promptly for its trade, and relying upon such agreement, 
which is not void as in restraint of trade (Kinsman and another v. 
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Parkhurst, 18 How. [U. S.] 389, 15 L. Ed. 385), for protection. 
The complainant company, relying on the contract, has not only been 
to large expansé and put itself in a différent position to its détriment, 
but has in good faith and in ail respects performed the agreement. 
It purchases overhead trolleys from défendant company, and has 
given to it a monopoly of the manufacture free from compétition vvith 
complainant company. The considération for this agreement of the 
Westinghouse Company does not rest solely in the agreement of 
the General Company to make and supply controllers, but on many 
other considérations and covenants. It was necessary for the Gen- 
eral Company to enlarge its plant at great expense; to expend mon- 
ey in improvements, in inventions, and in controlling patents to keep 
pace with the advancing art; to protect its patents, and the défend- 
ant company as well in their use ; to abandon the manufacture or sale 
of overhead trolleys of any description other than those made by de- 
fendant company; and to surrender claims for past infringements 
by défendant company of its patents and rights, which last by sub- 
division 6 of the agreement, it irrevocably did. AU thèse things it has 
donc, and it is impossible to restore complainant company to its 
former position. 

But the défendant company contends that the parties to the agree- 
ment did not contemplate that this provision of the agreement should be 
performed in any event, and that it is not an essential élément or part 
of the agreement in its entire scope and purpose. It contends that it 
might hâve been omitted vvithout detracting from or destroying the 
essential purpose of the agreement, which is operative without it 
and whether this clause is performed or not. It contends that the 
parties contemplated and provided for, and in a sensé assented to, 
the nonperformance of this clause of the agreement when they in- 
serted a spécial provision providing a rule or measure of damage or 
a compensation for a breach thereof. It is contended that, foresee- 
ing either party might see fit to disregard and violate thèse particular 
clauses, by making and selling controllers and brakes in the one case, 
hy making and selling overhead trolleys in the other, they substituted 
the payment of a sum of money, to be ascertained in the mode and 
■on the basis mentioned and described, for nonperformance in the 
regards mentioned, and that this payment is, by agreement of the 
parties, the full measure of damages, and affords full, adéquate, 
and complète remedy, and that, as the amount to be paid is easily 
ascertained in an action at law, there is full, complète, and adéquate 
remedy at law, and that equity will not entertain jurisdiction or under- 
take to compel performance. It is also contended there is no mutuali- 
ty of remedy in this regard, and therefore equity, not being able to 
compel the complainant company to make and sell controllers and 
hrakes to the défendant company, will not undertake to compel that 
company to purchase its controllers and electric brakes of complain- 
ant by enjoining it from making and selling those of its own manu- 
facture. So equity would not undertake to compel the défendant 
company to make and sell overhead trolleys to complainant. How- 
€ver, the agreement provides that, in case either company fails to 
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make and supply the other with the appliances it has agreed to make 
and supply, that company, so long as such failure to make and supph- 
continues, may manufacture and supply itself. And this provision 
would justify either party in making and selling the appliances cov- 
ered by the patents owned or controUed by the other, even though 
thèse patents are not included in but excepted from the license pro- 
visions of the agreement. Hence the want of mutuality in this regard 
is not very material, except that to supply itself each company would 
be compelled to add to its plant and incur expense and employ labor 
skilled in that business, which it might find diffîculty in doing. De- 
fendant's agreement is that it shall not manufacture for sale in the 
United States controUers or electric brakes of certain types, and 
that it will sell such devices of those descriptions manufactured by the 
complainant company to the exclusion of ail others, and that it will 
make and sell to complainant other electrical devices — overhead trol- 
leys. The complainant's agreement is that it shall not manufacture 
overhead trolleys of any type, and that it will sell such overhead trol- 
leys manufactured by défendant company to the exclusion of ail oth- 
ers, and sell to it the controllers and brakes mentioned. Neither 
party agrées to take, or order, or sell any number of such devices. 
Either may, so far as is stated in the agreement, neglect to deal in 
such devices. In case either party makes and sells any of the devices 
it has agreed not to manufacture, it is to pay to the other party the 
stipulated damages. If either party neglects or refuses to supply the 
other, that other may manufacture and supply itself. 

New what remedy has the défendant company against the com- 
plainant company in case the court decrees performance, or enforces 
by injunction this négative agreement, the agreement not to manu- 
facture and sell controllers and electric brakes except such as are madc 
by complainant company, and that company on its part neglects or re- 
fuses to supply it with such devices ? It may sue for damages, in which 
case its recovery, if any, is ccnfined to a money judgment. It may 
also erect a plant and manufacture the devices and thus supply itself. 
But this last remedy is not against the complainant company, or one 
the court can enforce. Clearly the court cannot compel complainant 
company to perform personal service in manufacturing and selling" 
controllers and electric brakes to défendant company. Hence therc 
is no mutuality of équitable remedy. Complainant company has not 
fully performed the contract, as it has years to run, and it may not 
perform hereafter. It has performed up to date. Hence this is not a 
case where want of mutuality of remedy is cured by fuU performance 
on the part of the complainant. Nor is it a case where from the date 
of fàling the bill there is mutuality of remedy, as in the case of en- 
forcing an agreement signed by one party only to sell land for a fixed 
price. The complainant company seeks to enforce the performance 
by défendant of its part of a mutual executory agreement in regard 
to spécifie devices in a case where it, complainant, cannot be com- 
pelled to perform its part of the same executory agreement; in a 
case where the only remedy of the défendant against the complainant 
for its breach of that agreement in that regard is an action for money 
compensation. 
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In 6 Pomeroy's Equity Jurisprudence and Equîtible Remédies 
(volume 2, Eq. Remédies) § 769, pages 1291, 1292, it is said: 

"The fréquent stiitement of tlie rule of mutuality, 'that tlie contract to be 
speciflcally eiiforced jiiust as a gênerai rule be mutual — that is to say, sueh 
that it might at the time it was entered into hâve beeii euforced by eitlier of 
the parties against the other," is open to so many exceptions that it is of little 
value as a rule. But in view of the firm place that the doctrine of mutuality 
has obtained in the courts of equity, it seems well to attempt a restatement 
that shall be more free from exceptions. The following forni seems to meet 
the cases generally. If, at the time of the filing of the bill in equity, the con- 
tract being yet executory on both sides, the défendant, himself free from 
fraud or other personal bar, could not hâve the reniedy of spécifie perform- 
ance against the plaintiff, then the contract is so laclcing in mutuality that 
equity will not compel the défendant to perform, but vvill leave the plaintiff 
to his remedy at law. This rule, it is believed, covers the circumstances in 
equity where, according to the weight of authority, the court refuses its aid 
for lack of mutuality. 

"So far as there is a principle of mutuality, it is a mutuality of remedy in 
equity at the time of flling the bill that is required, and not a mutuality in 
the terms of the contract when the contract is made." 

In 3 Col. Law Rev. 1, Professor James Barr Ames, speaking on 
this subject, suggests the following as the rule: 

"Kquity wlll not compel spécifie performance by a défendant if, after per- 
formance, the common-law remedy of damages would be his sole security for 
the plaintiff's side of the contract." 

There is a class of cases where a défendant may be enjoined from 
violating the négative part of an agreement when neither défendant 
nor the plaintiff can hâve spécifie performance of the affirmative side 
or part of the same agreement. The answer of equity in such cases 
to the want of mutuality in remedy is a conditional decree for perform- 
ance, or enjoining a violation of the covenant — -one g od so long as 
plaintiff performs, and self-dissolving upon his faiiure to perform. 
Philadelphia Bail Club v. La Joie, 202 Pa. 210, 90 Am. St. Rep. 627, 
51 Atl. 973, 58 L- R. A. 227 ; Lumlev v. Wagner, 1 De Gex, M. & 
G. 604; 6 Pomeroy's Eq. Jur. & Eq. Reme lies (2 Eq. Rem.) § 775, 
p. 1299; McCaull v. Braham (C. C.) 16 Fed. 37. See, also, Arena 
Athletic Club v. McPartland, 41 App. Div. 352, 58 N. Y. S-pP- 477, 
and Metropolitan Exhibition Club v. Ewing (C. C.) 42 Eed. 198, 
7 L. R. A. 381. But thèse cases relate to personal contracts involving 
spécial personal attainments and skill. Lumley v. Wajne'.", supra, 
was the case of a singer; Philadelphia Bail Club v. La Joie, supra, 
was the case of a baseball player ; McCaull v. Braham, supra, was the 
case of a distinguished theatrical artist; Arena Athletic Club v. Mc- 
Partland, supra, was the case of a professional boxer ; and Metropolitan 
Exhibition Co. v. Ewing, suora, was the case of a baseball olayer. 

But in Hills v. Croll, 2 Phil. Ch. 60, we bave a case quite in point. 
True, the authority of the case is questioned in Catt v. Tourle, 4 Ch. 
App. 654, 660, but it is also commented on in Lumlev v. Wagner, 
supra, and there approved. For a full statenent of H'ils v. Croll, 
see 1 De Gex, M. & G. (ed'ted by J. C. Perkins, L't le, Brown & 
Co., 1871) 626. In that case Croll had obtained two patents for puri- 
fying gas, and the resuit of his proceiss was the production of muriate 
of ammonia and sulphate of ammonia. He entered into a contract with 
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Hills by the terms of which (1) Croll was to purchase ail acids used 
by him in his patentée! proceSs from Hills and from no other person; 
(2) Hills on his part agreed to supply same ; (3) Hills was to hâve 
the right to purchase ail the ammonia produced by the processes at 
certain priées as to each; (4) it was also agreed that ail licensees 
of the patented process should be bound by the license to purchase their 
acids of Hills, who was to supply same, and give him the same option 
to purchase the ammonia; (5) Hills might at his optio'i furnish 
muriatic acid or sulphuric acid. This agreement was acted on for 
some time, when défendant refused to abide further. Hills sued in 
equity to enjoin Croll from purchasing his acids of others, thus seeking 
to compel Croll to purchase of him in accordanc; with his agree- 
ment, and also to enjoin him from granting licenses except in accord- 
ance with the agreement. The Lord Chancellor, Lord Lyndhurst, 
denied the injunction, and placed his deci-ion on the grounds that 
there was no mutuality of équitable remedy, saying: 

"Has the court any power to compel Hills to fulfiU his part of the agree- 
ment? Can the court order him to continue the manufacture of acids, or to 
purchase them elsewhere, for the purpose of s\i])plying the défendant? It Is 
clear, I apprehend, that the court lias no such power. In the case of Colman 
V. Morris, Mr. Colman was restrained from writing for any other théâtre, the 
court inferring that that would compel him, or hâve a tendency to compel him, 
to Write for the llaymarket Théâtre. But in this case the court has no power 
to compel the plaintifC to supply the défendant with acids by ordering him not 
to supply àny other person; that is not the agreement, nor was it ever in- 
tended that it should be the agreement : therefore it is clear that the court can- 
not either directly or indireetly compel him to pcrform his part of the agree- 
ment. And it has been laid down again and again, and very recently in a case 
before Sir Edward Sugden in Ireland, that unless the court can decree spé- 
cifie performance of the whole of a coutract it will not interfère to enforce 
any part of it." 

In a note on this case by E. Fitch Smith we find the foUowing ob- 
servation, commenting on and comparing Hills v. Croll and Dietrich- 
sen V. Cabburn; 2 Phil. Ch. 51 : 

"But even supposing that the obligation of the contract was reciprocal, the 
court appears to hâve overlooked the distinction between contracts which re- 
main wholly executory, and those which bave been executed or acted on to 
such an extent as to give to one of the parties an equity, arising from part 
performance of the contract, to insist upon an adhérence to its terms by the 
other. 

"So long as a contract, which is not mutual in point of remody, rests merely 
in covenant, the maxim that the court will not enforce a part of an agree- 
ment where it cannot compel performance of the whole — in other words, will 
not give one-sided relief — is undoubtedly true, and applies, it is conceived, 
as much to the jurisdiction by way of injunction as to that by spécifie per- 
formance ; for where the court does interpose by injunction to restrain the 
violation of a négative terni in a contract, it is, in many cases, avowedly done 
with a view of thereby inducing the défendant to perform some other term 
which the court has no direct means of enforcing. But it seenis perfectly con- 
sistent with this that, when such a contract has boen executed or acted upon 
so far as to hâve altered the relation between the parties, and to hâve given 
to one of them an equity arising out of those dealings, as distinquished from 
his original right under the coutract itself, the court will, notwithstanding 
the original nonmutuality of the contract, give effect to that equity, either 
directl.y by a decree for spécifie performance, or partially and indireetly by an 
injunction, acèording as the nature of the case may admit of the more or less 
complète measure of relief." 
151 F.— 43 
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In Catt V. Tourle, supra, the plaîntiff, who was a brewer, sold some 
land to the trustées of a freehold society, who covenanted wïth him 
that he, his heir and assigns, should hâve the exclusive risfht of sup- 
plytng- béer to any public house erected on the lands. but the plaintiff 
did not exécute any covenant to supply such béer. He was, however, 
ready, able, and willing to supply béer at a fair price, and offered 
so to do. Défendant, a member of the society, also a brewer, acquired 
title to a part of the land, and erected thereon a public house which 
he supplied with béer of his own manufacture. Défendant was en- 
joined from supplying béer to his own public house. I do not regard 
that case in point hère or as in conflict with Hills v. GroU. 

In the case now before the court it is quite clear (1) that the com- 
plainant company bas fully performed the agreement on its part up to 
this time, and is able and willing to perform in the future, and has been 
to large expense in preparing itself to perform the agreement; (3) that 
in reliance upon the rhutual agreements of the contract, including the 
ones in question, and in the expectation that they would be performed 
by the défendant, complainant has not only expended money to enable it 
to fulfill, but has irrevocably surrendered valuable claims for damages 
for past infringement by défendant of its patent rights, and granted 
licenses to the défendant to manufacture certain devices thereunder, of 
wHch défendant is now availing itself in violation of its agreement, 
coasidered as a whole ; (3) that complainant, to an extent at least, and 
relying on the agreement, has disabled itself from successfully compet- 
ing with défendant in the manufacture of overhead trolleys, having by 
its agreement abandoned entering into that branch of manufacture 
entirely; (4) that the défendant company is not only violating its con- 
tract obligations to the complainant company, but in so doing is in- 
fringing the patent rights of that company, and so precipitating not 
oirly actions for damages, one or more, but actions at law, or in equity, 
ot- both, for such infringements ; (5) that the complainant company 
cannot be restored to its former position, as it has partly performed, 
and cannot be fully and adequately compensated in damages unless it 
shall be held that the amount stipulated in the agreement and recover- 
Able at law is full and adéquate compensation, within the contempla- 
don and stipulation of the parties and made so by them, for ail dam- 
ages of every nature sustained by complainant, tliose growing out of 
the conditions, transactions, grants, and surrenders recited, as well as 
those arising from a breach of the agreement not to manufacture for 
use in the United States controllers and electric brakes of the types 
mentioned, and not to sell controllers or brakes of those types except 
those manufaîDtured by complainant. 

If complainant company shall fail in the future to comply with this 
executory agreement by refusing to manufacture and furnish control- 
lers and brakes, défendant company may do rightfully what it is now 
wrongfully doing — make them itself. This remedy was given by the 
agreement of the parties as part of the contract. The exact corrélative 
agreement of the défendant company to manufacture and furnish com- 
plainant with overhead trolleys provides as a remedy, in case of default, 
that the complainant company may make them itself. Each party is 
thus, in thèse regards, provided with a remedy for such a default by 
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the terms of the agreement itsélf . But the resuit is or may be an entire 
abrogation of the agreement so far as thèse provisions are concerned, 
or as to one of them, at the will of the party electing not to manufacture. 
There is an imphed agreement on the part of each to make and supply 
the devices it agrées to sell to the other, however, and for a violation 
of that implied agreement no damages are agreed upon or stipulated. 
If either makes and sells the devices it has agreed not to make, except 
in the contingency mentioned, in violation of the agreement, then the 
provision as to stipulated damages, if it be that and not a penalty, cornes 
into play. The agreements of the défendant company, that it will not 
manufacture for sale in the United States electric brakes and control- 
1ers of the types mentioned, and that it wîll sell such brakes and con- 
trollers manufactured by the complainant company to the exclusion of 
ail others, are both négative covenants, and include an agreement not to 
manufacture a patented device or patented devices. In 22 Cyc. 84G, it 
is stated: 

"A contract affirmative in form often in volves a négative in substance, and 
in sueh case the court will import the négative quality and enjoin acts in 
breach of the contract, in cases where an injunctiou is otherwise proper. ïhe 
test is not in the form of the language used, but in the quality of the acts re- 
quired." Dwight v. Hamilton, 113 Mass. 175. 

So thèse are covenants separable from the other parts of the main 
agreement between the parties, except as to considération, in so far as 
the parties agrée to do or not to do certain things and grant privilèges. 
And thèse covenants grant spécial and exclusive privilèges ; as, for in- 
stance, the complainant company is granted the exclusive privilège of 
manufacturing electric brakes and controUers of certain types, and the 
défendant company is granted the exclusive privilège of manufacturing 
overhead trolleys. In such cases a breach of the covenant is often en- 
joined when the remedy at law is not full, complète, and adéquate. 
22 Cyc. 847, and cases there cited. And the remedy by injunction to 
prevent the breach of a contract is often obtainable although the reme- 
dy of spécifie performance is not. 22 Cyc. 84-5, and cases cited. When 
a contract contains both affirmative and négative covenants, breach of 
the latter, or négative, covenants may be enjoined although spécifie per- 
formance of the former cannot be decreed. Standard Fashion Co. v. 
Siegel-Cooper Co., 30 App. Div. 564, 52 N. Y. Supp. 433, affirmed 157 
N. Y. 60, 51 N. E. 408, 43 L. R. A. 854, 68 Am. St. Rep. 749; Singer 
Sewing Machine Co. v. Union B. N. Co., 1 Holmes, 253, Fed. Cas. No. 
12,904; Samuel Cupples E. Co. v. Lackner, 99 App. Div. 231, 235, 
90 N. Y. Supp. 954; 22 Cyc. 845, where it is said, among other things 
in point, "A contract will not be speciiically enforced in part only, but 
the breach of a part of a contract will in many instances be enjoined." 

And so, while this agreement contains many and various provisions 
relating to the dealings between the parties which a court of equity 
would not undertake to specifically enforce, still in view of the equity 
which complainant has gained, by reason of its performance and ex- 
penditures, to hâve performance by défendant, the court may grant in- 
junctive relief and prevent a breach of this négative covenant. Stand- 
ard Fashion Co. v. Siegel-Cooper Co., 157 N. Y. 60, 51 N. E. 408, 
43 L. R. A. 854, 68 Am. St. Rep. 749 ; Samuel Cupples Co. v. Lack- 
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ner, 99 App. Dîv. 231, 90 N. Y. Supp. 954. In Standard Fashion Co. 
V. Siegel-Cooper Co., supra, the court held : 

"Where a complalnt stating a cause of action for spécifie performance of a 
contract for business dealings between the plaintifC and the principal de- 
fendant, calllng for varied and contlnuous acts, also seeks an Injuuetion to 
restraln the breach of a négative and severable covenant through the trans- 
action of the business by the principal défendant wlth a eompetitor of the 
plaintiff, jolned as a défendant and alleged to be knowingly promoting the 
breach, the case may properly be retalned by the court as one permitting the 
exercise of the discretlonary power of injunctlon, althougb spécifie perform- 
ance of the afilnnatlve provisions of the contract would probably be jmprac- 
tlcable through the dlfiSculty of Its enforcement" 

And in Cupples E. Co. v. Lackner, supra, the court said : 
"It Is évident that many of the provisions of the contract are of such a 
nature that they could not be speciflcally enforced, and the court will not 
undertake to supervise the performance of such contracts, but, in a proper 
case where irréparable damages are shown, will enjoin a violation of a so- 
called négative covenant. Standard Fashion Co. v. Siegel-Cooper Oo., 30 App. 
Div. 564, 52 N. Y. Supp. 433 ; afflrmed, 157 N. T. 60, 51 N. E. 408, 43 L. R. 
A. 854, 68 Am. St Rep. 749; s. c, 44 App. Dlv. 121, 60 N. T. Supp. 739. 

I am fully convinced that, in accordance with the equities now dis- 
closed by the amended complaint, the allégations of fact being admit- 
ted by the demurrer, the complainant company is entitled to relief by 
injunction restraining the violation by défendant company of the nég- 
ative covenants referred to, unless the complainant has fuU and adé- 
quate remedy at law for the breach of such covenant, and unless 
équitable relief is not demanded to prevent a multiplicity of actions. 
The doctrine or principle obtains in ail the cases of this description — 
contracts relating to personal property and the manufacture and sale 
thereof or the granting of spécial privilèges — that, to warrant équi- 
table relief by way of injunction restraining the violation of négative 
covenants, the complainant must be without full, complète, and adé- 
quate remedy in an action at law. The purpose of an injunction in 
such cases is to prevent irréparable injury. Standard Fashion Co. 
V. Siegel-Cooper Co., 157 N. Y. 60, 51 N. E. 408, 43 L. R. A. 854, 
68 Am. St. Rep. 749; affirming 30 App. Div. 564, 52 N. Y. Supp. 
433 ; Sternberg v. O'Brien, 48 N. J. Eq. 370, 22 Atl. 348 ; Marble 
Co. V. Rinlev, 10 Wall. 339. 359, 19 L. Ed. 955; 22 Cvc, 846, 841- 
Bronk v. Rilev. 50 Hun, 489, 3 N. Y. Sunp. 446 ; World's CoHimbian 
Exposition v.'U. S., 56 Fed. 654, 6 C. C. A. 58; J. T. Hair Co. v, 
Huckîns, 56 Fed. 366, 5 C. C. A. 522. 

It has been said, but I think not well decided in any case like this, 
that breach of négative covenants in a contract will be enjoined 
even though damages at law would be an adéquate remedy. See 
cases cited in note 30, 22 Cyc. 846; but thèse cases are distinguish- 
able, as stated in that note and noxe 31, in the following language : 

"It Is submitted tliat in many of thèse cases the statement will be found to 
be a mère oblter dictum, while in others It is so In essence, for the reason 
that the cases dealt with restrictive covenants as to the use of land (see In- 
fra, V. O. 7), or with contracts not to conduet a certain trade or business in 
compétition with the complainant (see înfra, V. C. 8), in which classes of con- 
tracts it is not neeessary to prove substantial or irréparable Injury, because 
it is presumed to be irréparable from the very nature of the subject-matter of 
Va» coutract • ♦ • 
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"The confiict in tbe décisions as to eoutracts for personal service containing 
a négative clause bas turned upon tlie question of vvhettier or not tlie services 
were so unique as to maice tbe damage irréparable in case of breach. See 
infra, V. C. 6." 

In 23 Cyc. 849, 850, the rule is laid down, and I think correctly, 
that: 

"Sinee the jurisdictlon of equlty to enjoin a breacb of contract dépends upon 
the inadequacy of tbe remedy at law, no injunction will be granted wben the 
damages can be exactly ascertaiued, and no irréparable injury will be in- 
flicted, and tbere is nothing that will give rlse to a multiplicity of actions. 
The coniplainant must make an affirmative showing that tbe remedy at law 
is not adéquate, except In cases wbere the very nature of the subject-matter 
bas led courts to présume that damages would not conipensate, as in the case 
of contracta affecting tbe use and enjoyment of real property, and contracta 
not to open up a eompeting business." 

It remains then to consider (1) has complainant company full, 
complète, and adéquate remedy at law? and, if so, (2) should the in- 
junction be granted to prevent a multiplicity of actions? It must ap- 
pear upon the face of the complaint (hère the complaint and entire 
contract forming a part thereof), from the facts stated or shown, not 
mère conclusions stated, that the complainant has no such légal remedy, 
or that the breach complained of will necessitate a multiplicity of ac- 
tions. In 22 Cyc, 928, 929, the foUowing rules are well stated, citing 
many cases, viz. : 

"(B) Inadequacy of Remedy at Law. As the jurisdiction of equity dépends 
on tbe lack of an adéquate remedy at law, a bill for an in.junction must state 
facts from whieh tbe court ean détermine tbat tlie remedy at law is inadé- 
quate. If tbe inadequacy of tbe légal remedy dépends on defendant's insol- 
vency, the fact of insolvency must be positively alleged. 

"(C) Irréparable Injury. An injunction will not be granted unless tbe com- 
plaint shows that a refusai to grant the writ will work irréparable injury. It 
is not sufflcient simply to allège tbat the Injury will be irréparable, but the 
facts must be stated so that the court may see that the appréhension of ir- 
réparable Injury is well founded." 

In considering the demurrer to the original bill of complaint here- 
in, this court necessarily passed upon the question whether or not the 
provision contained in such contract as to damages is in fact for 
stipulated and liquidated damages or a mère penalty. General Elec- 
tric Company v. Westinghouse Electric Co. (C. C.) 144 Fed. 458. 
This court then held, with but a small part of the entire agreement 
before it, and in the absence of ail allégations as to patents and pat- 
ent rights and releases and expenditures of money, and as to the ob- 
jects and purposes of the entire agreement, and as to the covenant of 
the complainant company not to manufacture overhead trolleys etc., 
that the provision is one for liquidated damages ; one the parties 
intelligently made, and one they had a right to make ; and one which 
they deliberately intended as a provision for liquidated damages in 
case of a breach of the spécifie covenant, and not as a penalty. With 
the added facts pleaded, and with the entire contract before it, and 
after a careful considération of ail the terms of the agreement, its 
purposes as disclosed thereby, especially the récitals, and the circum- 
stances under which it was entered into, as disclosed by such récitals, 
this court is asked to reverse or change its décision on that point. It is 
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tfue that the question is one of intent ; and that intent is to be gathered 
from the entire instrument, the situation of the parties, and f rom the cir- 
cumstances disclosed attending its exécution; the objects and purposes 
to be attained are to be considered, as well as the considération for the 
agreement. Did the parties contemplate performance in ail events, 
and was performance essential to the gênerai scheme and the attain- 
ment of the main objects, or did they contemplate nonperformance and 
sùbstitute the payment of liquidated damages for performance, in lieu 
of performance? Hâve the parties agreed that the sum provided to 
be paid in case of breach is the price of nonperformance? Long v. 
Bowring, 33 Beavans, 585; Gray v. Crosby, 18 Johns. (N. Y.) 219, 
225 ; Phœnix Ins. Co. v. Continental Ins. Co., 87 N. Y. 400, 405 ; Tayloe 
V. Sahdtford, 7 Wheat. 13, 17, 5 L. Ed. 384; Sun Publishing Co. v. 
Moore, 183 U. S. 642, 662, GG3, 22 Sup. Ct. 240, 46 L. Ed. 366 ; Dia- 
mond Match Co. V. Roeber, 106 N. Y. 473, 486, 13 N. E. 419, 60 Am. 
Rep. 464. 

It is necessary to see exactly what the Westinghouse, or défendant, 
company agreed not to do, (2) what it is doing, and (3) what acts 
the damages specifîed cover. It agreed not to manufacture for use 
in the United States any electric brakes, or certain specifîed controllers, 
or any controller involving a blow-out device. It agreed to sell thèse 
devices manufactured by complainant company to the exclusion of ail 
others. The complainant company owned or controlled patents for 
thèse devices, and upon sales it depended for profits, but it did not dé- 
pend wholly upon sales to défendant company. It had the right, and 
retained the right, to manufacture and sell to others. The défendant 
company, in violation of this agreement or stipulation in the contract, 
is making and selling for use in the United States thèse very control- 
lers, and, the complainant not having violated its agreement to make 
and supply défendant therewith, the défendant company is not only 
violating the agreement not to make and sell, but is infringing the 
patents of complainant company. In so doing it is also entering into 
compétition with complainant company in making and selling thèse 
patented devices in the gênerai market, which right of manufacture 
and sale belongs, outside of the agreement, to complainant company 
solely. This aiïects the value of complainant's patents to it, and de- 
prives it of profits and the control of its own patents. It bas granted 
no license to défendant company to do this, unless the agreement as 
to "liquidated damages" implies a license agreement and a license fee or 
compensation. The agreement as to the payment of damages is that in 
case the Westinghouse, défendant company, sells any controllers "in 
violation of this agreement," then "it shall pay to the other party as 
liquidated damages and not as a penalty, fifty per cent, of the price at 
which such controllers * * =* are, at the time, being regularly 
sold to users by the party entitled under this agreement to the exclusive 
manufacture of the same." Should it happen that complainant com- 
pany was not "at the time" selling controllers "regularly to users," there 
would be no measure of damages fixed by the agreement, and the par- 
ties and courts would perhaps resort to the nearest time of such sales; 
but in case of no sales by complainant company "to users," but only 
to dealers, or of no sales to either, for any reason, or for the reason the 
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défendant company had eut priées and monopolized trade in défiance 
of its agreement, then there would be no measure of damages agreed 
upon and no liquidated damages. But the défendant company not only 
violâtes tlie agreement by making and selling controllers, but asserts 
a right to continue to manufacture and sell, and "threatens and asserts 
a right to continue to sell for use in the United States, large numbers 
of controllers not manufactured by the complainant company." The 
bill of complainant allèges that this is a violation of its rights under 
its patents and a threat to continue such violation of such rights, and 
this is evidently true, appearing from the allégations of fact, unless the 
agreement as to damages impliedly licenses the défendant to make and 
sell the devices in question. But the sum named, to be ascertained in 
the way mentioned, and which may not be ascertainable at ail, is not 
denominated a license fee, and the défendant company makes no tender 
of payment; does not claim, but répudiâtes, a license agreement. 
Hence full and adéquate compensation in damages are not provided for 
in the agreement itself, and there is no prêteuse of any provision for 
liquidated damages for some of the défendant company's acts alleged 
in the bill of complaint and admitted by the demurrer. It is decisively 
settled that a party working or operating under a license from a paten- 
tée cannot deny his title or the validity of his patents. Kinsman v. 
Parkhurst, 18 How. (U. S.) 289, 292, 293, 294, 15 L. Ed. 385 ; Brown 
V. Lapham (C. C.) 27 Fed. 77 ; Platt v. Fire Ex. Co., 59 Fed. 897, 
8 C. C. A. 357. I do not think the clause as to damages is a provision 
for a penalty, nor is it necessary so to hold. The décisive proposition 
is that it is not a substitute for performance. It was not so intended, 
and this is évident when we consider the entire agreement with its ob- 
jects. Nor does a resort thereto afiford complainant company either 
a full or an adéquate remedy. The injunction which works no hard- 
ship to défendant prevents wrongs and afifords a more full and perfect 
remedy. The allégations of want of adéquate remedy at law are suf- 
ficient, being admitted ' bv the demurrer and not negatived bv the 
facts stated. Town of Mentz v. Cook, 108 N. Y. 504, 507, 508, 15 
N. E. 541. 

And hence we come to another question, the propriety and necessity 
of the injunction prayed for to avoid a mnltiplicity of actions. If the 
breach by défendant involved only successive actims for the recovery 
of the stipulated damages under the contract, this court wculd re- 
afiSrm its prior holding in this case oa that question (141 Fed. 458), 
but it now appears that defendant's acts in viola'j;)n oc the contract 
will precipitate not only numerous actions between the parties for 
damages, the amount and nature of which are not easily determined 
or ascertainable, and which are not liquidated or even a 'equate, but 
actions at law or in equ'.ty, and perhaps both, for the infringement of 
complainant's patent rights, some of which the complaint allèges, and 
the demurrer admits, hâve been obtained and perfe.tîd bv complain- 
ant company since the agreement was entered into, and relying thereon, 
and for the very purpose of fulfilling it according to its spirit and in- 
tent. And, again, the agreement bas for its declared object and pur- 
pose, among others, the settlement and avoidance of such disputes and 
suits ; and, relying on performance of the agreement, complainant com- 



680 151 FEDERAL REPOETEE. 

pany surrendered, as stated, claims for past infringements, and also ex- 
pended large sums of money and put itself in a position from which it 
cannot now recède. That surrender and release is as follows : 

"VI. Each party liereto Irrevocably releases the other from ail elaims wlilcli 
it bas, or can bave, for royalties, profits or damages for tlie past int'rluge- 
ment or use of any patents or patent rights owned or controlled by it, includ- 
ing tbe patents expressly excepted from the other provisions of tliis agree- 
ment, excepting only foreign patents. ïhe mutual releases bereiu contained 
shall extend to, and be binding upou, ail of tbe controlled companies of each 
of tbe parties hereto. Any agreements now existing for tbe payment of any 
royalties by the General Company, or by any of its controlled companies, to 
tbe Westingbouse Company or to any of its controlled companies, or by tbe 
Westingbouse Company, or by any of its controlled companies, to the General 
Company or to any of its controlled companies, are bereby abrogated in so 
far as tbey require such payment." 

The complainant is entitled to the benefit of the considération which 
it has given, and which cannot be, or at lea t has not been, restored. 
The damages stipulated are not a compensation therefor, nor were 
tliey intended to be. As this case now stands I do not regard the 
case Sun Printing & Publishing Association v. Moore, 183 U. S. 642, 
23 Sup. Ct. 240, 46 L. Ed. 366, as at ail controlling. In that case 
Moore dehvered to the Sun Association a yacht which it agreed to 
return, and in the contract it was specially agreed that the value of 
the yacht was $75,000. This was fixed as the damrges in cse of a 
nonreturn. The yacht was not returned, and a libel in perscnam was 
filed against the Sun Association, and the damages were averred to 
be $75,000, the value of the yacht as fixed by the charter party. On 
the trial the learned judge refused to admit, or, having admitted, re- 
fused to consider, évidence as to tlie actual value of the yacht, and 
held that the damages were agreed upon and liquidited by the parties 
themselves in the contract. This holding was affirmed by the Suprême 
Court of the United States. I do not see how the court co; Id hâve 
done otherwise. That was not a case for an injunction to restrain the 
violation of one stipulation in a contract Vk'hich had beea partly per- 
formed by both parties, and which one party was ready and willing and 
able to perform, and where the violation of the stiprdat'.on defeated 
the purpose or objects of the parties and deprived one of them of the 
benefits of the considération for the making of the entire agreement, 
and which had not been and could not be restored. Nor was it a case 
where the violation of the covenant, would precipitate numerous ac- 
tions between the parties, the avoidance of which was one of the 
main purposes of the agreement. In that cas 2 tae party agreeing to 
return the yacht had failed so to do, and performance on his part was 
impossible. The question was simply the measure of damages for 
nonperformance. In that case there was no question that the parties 
had agreed that the payment of a certain sum of money agreed upon as 
the value of the yacht should be paid in any event in lieu of perform- 
ance, the return of the yacht. As this case is now presented, I am of 
the opinion and hold that the stipulation in the agreement as to dam- 
ages was not intended to be full compensation for nonpsrformance of 
the stipulation referred to ; that the provision as to damages does not 
a^ord full, complète, or adéquate remedy at law; and that the injunc- 
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tion prayed for is not only proper for that reason, but for the further 
reason that it is necessary and proper to prevent a multiplicity of ac- 
tions. I am also of the opinion that the injunction prayed for is justi- 
fied upon the further ground that it will tend to compel performance by 
the défendant company, and thus carry into effect the true intent and 
purpose of the parties in making the agreement. 

The demurrer is therefore overruled, but défendant, on payment_ of 
the costs of the demurrer, may answer within 20 days after being 
served with a copy of the order overruling the demurrer. 



KOCHESTER GERMAN IXS. CO. OF ROCHESTER, N. Y., v. SCHMIDT et al. 
(Circuit Court, D. Soutli Carolina. February 26, 1907.) 

1. IN.SURANCE— AVOIDANCE OF POLICY FOB BREACII OF CONDITION— ÏITLE OF IN- 

SUKED. 

A iium bviilt an ice plant with bis own nioney on a part of a block of 
Kround tbe title to wUich was in bis deeeased wife and of which he was 
tbe owner by inlieritance of a one-third interest. He was an ignorant man 
wbo liad originally bought tbe property and bonestly supposed it was 
bis own and bad always so considered and treated it. On bis verbal ap- 
plication to an agent Insurance policies were issued to him covering the 
building and its contents. No written applications were made or re- 
quii-ed, nor any représentations as to the nature or extent of bis interest. 
L'nder tlio law of tbe state a co-tenant who made iniprovements in tbe 
belief tbti.t lie was the sole owner was entitled to bave allotted to him tbe 
improved part without taking into considération tbe value of bis iniprove- 
ments, or in case of sale was entitled to the increased value due to his 
iniprovements. HcJd, that tbe policies were not avoided by reason of a 
eondliion tlicrein tliat tbey should be void "if the interest of tbe assured 
be otlier tliau nncoiiditional and sole ownership, or if the subject of tbe 
insurance be a l)ui]ding on ground not owned by the assured in fee simple." 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ C03, 
605, 007.] 

2. SaME— FkAUD— OVERVALUATTON OF PHOI'EETY TÎY INSUBED. 

Policies of insurance on tlie niachiiiery of an ice plant are not void for 
fraud and overvaluation of tbe property insured, where tbere was no in- 
tentional deceiition by tbe insured, wbo bad no knowledge of the value 
except from its cost, whicb was approximately the value given, and the 
estimate was made by the engineer who installed the macbinery, and It 
was also examined by the agents of the insurers beforewriting the policies.. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 28, Insurance, §§ 597„ 
598, 984.] 

3. SaME— FORFEITURE FOR P.REACn OF CONDITION SUBSEQUENT — ESTOPPEL. 

Insurance companies are estopped to claim a forfeiture of policies on 
a manufacturing establishment under a provision tberein that tbey should' 
be void if the plant should cease to be operated for more tban 10 consécu- 
tive days unless otherwise provided by agreement Indorsed tbereon or 
a«lded thereto, where tbe property insured was an ice plant, supplying 
only a local demand and not operated during a iTortion of the year, and it 
was shown that when it was temporarily shut down some time before the 
fire notice was given by tbe insured to the agents of the insurers who toob 
no action thereon. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
759, 1037, 1038.] 

4. Samk— Proofs op Loss— Waiver. 

Where proofs of loss under insurance policies were fumished by the 
attorneys for the insured, with a request to be notified of any insuffielency 
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Or if anything further was required, but no such notice was given or ob- 
. Jection made, and m subséquent actions on tUe policies tbe insurers denied 
. ajl liability tbereon, any defects in the proofs are immaterial and camiot 
be talien àdvautage of to defeat a recovery. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 1391, 
■' 1393.] ■ 

5.. Same— Action oy Policies— Défenses. 

Evidence held insuflicient to sustain a daim of insurance companies 
that insured property was intentionally burned or tliat the insured testifled 
falsely in swearing that he had no Imowledge of the origin ot the flre. 

In Equity. On final hearing. 

John T. Seibels and John P. Thomas, Jr., for complainant. 

W. Boyd Evans, L,. D. Melton, and D. W. Robinson, for défendants. 

BRAWLEY, District Judge. The opinion overruling the demurrer, 
126 Fed. 998, states the case which now cornes up on the report of the 
testimony taken by the spécial master. 

Frederick Schmidt, an aged and unlettered German, was in 1903 
the owner of the eastern half of the square bounded by Main, Green, 
Sumter, and Divine streets in the city of Columbia, on which were 
several stores and other buildings, including his résidence and a laun- 
dry. The lot adjoining the laundry and his résidence, containing about 
a half acre, belonged to his wife who had died intestate several years 
before leaving him and his five daughters her heirs at law. The ice plant 
was erected on this lot, and four policies of insurance against fire, 
ail of like ténor, were issued by the companies named to Frederick 
Schmidt May 14, 1903, covering pro rata the items stated in each 
policy, to wit : 

On a brick building $1,350 00 

On machinery and impleraents 5,850 00 

On l)oiIers and engines 7,50 00 

On stock of ammonia 75 00 

On stock of sait 75 00 

The fire occurred December 30, 1903. The policies of insurance 
were assigned March 13, 1903, to Nora Martin Schmidt, a young 
woman whom Schmidt had married in the previous September. Suits 
having been commenced on thèse policies, the plaintiiï filed this bill 
alleging that the policies were void on several grounds : (1) That 
Schmidt represented himself as sole owner of the property, when in 
fact he was owner only of an undivided one-third interest therein; 
(3) that he represented the property insured to be worth $8,100, where- 
as in fact it was not worth more than one-half that amount; (3) that 
the property insured was a manufacturing establishment which had 
çeased to be operated for 10 consécutive days ; (4) that Schmidt filed 
his proofs of loss which were informai, inaccurate, and false; (5) false 
swearing, in stating that the origin of the fire was unknown to him 
and did not originate by any act, design, or procurement on his part, 
and concealment and misrepresentation of material facts in regard 
thereto. Thèse will be considered in the order stated. 
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1. The policies in question contain the foUowing clauses : 

"This eutire policy shall be void if the insured bas concealed or misreprc- 
sented, in writing or otherwise, any material fact or circunistance coucerning 
this insurance or the subject tbereof, or if the Interest of the insured be not 
truly stated herein. This entire policy shall be void if the interest of the 
assured be other than unconditional and sole ownership, or if the subject of in- 
surance be a building on grouiid not owned by the assured in fee simple." 

It is not disputed that the title to the lot was in the name of his late 
wife, and under the law of South Carolina he was entitled to one-third 
interest therein, the remaining two-thirds belonging to his children. 
He testified that he had originally bought and paid for it, and always 
paid the taxes on it, and built houses thereon, and coUected the rents 
and controlled them ; and it is not disputed that he built and paid for 
the érection of the ice plant building and machinery, and that none 
of his children during his lifetime claimed any interest or ownership 
therein. The proposition of law relied on by the insurance companies 
is this : 

"A contract of insurance Is one of indemnity, requiring insurablc interest 
on the part of the insured, and therefore the extent and nature of such inter- 
est are very material to the contract and the risk ; since an absolute, uncon- 
ditional owner has a far strongor motive to care for and protect the prop- 
erty than one who is not the absolute, unconditional owner." 

As a gênerai proposition this is sound law, and the reason for it is 
stated by Chief Justice Marshall in Columbian Insurance Company 
V. Lawrence, 2 Pet. 48 (7 L. Ed. 335) : 

"Insurances against tire are made in the confidence that the assured will 
use ail the précautions to avoid the calamity insured against which would be 
suggested by his interest. The extent of this interest niust always influence 
tlie underwriter in taking or rejecting the rislî and in estimating the premium. 
So far as it may influence hlm in this respect it ought to be communicated to 
him." 

There is not the slightest ground for suspicion that Schmidt had 
any interest or intention to misrepresent the nature of his interest in 
this property. He had always used the land as his own, had put up 
other buildings on it and collected the rents, had paid the taxes, and the 
building and machinery insured was erected and paid for exclusively 
by him ; and any loss by fire or otherwise would hâve f allen entirely 
upon him. There was no written application for the insurance, and 
no représentation as to the nature or extent of his interest in the prop- 
erty insured. He simply asked the agents to insure the ice plant for 
him, and that they get up a form covering the machinery and build- 
ings. He evidently considered them to be his property, and no ques- 
tion was asked as to the title to the land on which the buildings stood. 

By the law of South Carolina a co-tenant who makes improvements 
under the belief that he is sole owner is entitled to hâve allotted to 
him the improved part, not taking into considération the value of the 
improvements, or in case of sale by allotting to him the increased pur- 
chase price. McGee v. Hall, 28 S. C. 564, 6 S- E. 566; Johnson v. 
Pelot, 24 S. C. 255, 58 Am. Rep. 253 ; Hall v. Boatwright, 58 S. C. 
548, 36 S. E. 1001, 79 Am. St. Rep. 864. Undoubtedly Schmidt had 
an insurable interest. He was entitled to the ownership in fee of one- 
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third of the lot, and had an équitable interest certainly in the build- 
ings and machiner}' placpd thereon and paid for with his own money. 
The loss of the buildings and machinery would hâve been entirely 
his. Mr. Justice Story, in the case of the Columbian Insurance Com- 
pany V. Lawrence, supra, says : 

"One of tlie tests, and certainly a décisive test, whctlier a misreprcsenta- 
tiou or eoiicealuieiit is material to tlie rislc is to ascertain wlietlicr if the true 
State of tlie property or title had been kuown it would hâve enhanced the pre- 
niium." 

There is not the slightest grotind for believing that such would hâve 
been the case. The ground for avoiding a policy where the ownership 
is only partial is that the insured will be more watchful of its préser- 
vation if he is the absolute owner of the whole than if he has only a 
partial interest. In this case there is not the slightest ground to 
doubt that Schmidt would feel the same solicitude in protecting and 
preserving the property insured as he would hâve felt if he had had the 
légal fee in the land; for any loss would hâve fallen entirely upon 
him, and would not hâve been shared by those who shared with him 
in the légal title. The extent of the ownership of the buildings and 
machinery insured is the important élément of inquiry, and there is no 
doubt that Schmidt was the owner of this property who would hâve 
suffered by its destruction. There is not a particle of proof of any in- 
tentional misrepresentation or concealment; no ground to believe that 
the Insurance company would hâve refusée! to insure had they known 
the true state of the title, or that the premium or risk was enhanced. 

Chief Justice Mciver, in Pelzer Company v. Sun Fire Insurance 
Company, 36 S. C. 209, 15 S. E. 583, says: 

"Insurance comiiauies or their agents are, of conrse, assumed to know what 
facts and circumstances are material to the rlsk offered, much better than the 
persons who are ariplyius for the insni'ance, and it they choose to aceept the 
risk without Inquiry, and when a loss occurs it appcars that some fact which 
the Insurance compauies niay regard as material to the risk was not communi- 
cated by the insured, comnion lionesty and fair dealing forbid that this shall 
operateas a forfeiture of the policy unlcss it also api)ears that the insured 
oither knew at the tiuie, or ougbt to liave knowu, that such fact was material. 
Inasmuch as Insurance companies when applied to for Insurance hâve the right 
to make, and as a niatter of fact do niake, the fnllest and most minute in- 
quiries when the application is in writing, the insured has a right to assume 
when no such inquiry is made. either that the insurance companies or their 
agents are fuUy acquainted with ail the facts material to the risk, or that they 
do not regard such facts as are not stated as material. As was said in 
Clark V. Manufacturing Company, 8 lîow. 249 (12 L. Kd. 10(11) : 'If the insurer 
asks for information and the insured makes no rejn^esentation it must be as- 
sumed that the insurer has in person or by agents in such a case obtained ail 
the infornmtiou desired as to the insured i)remises. or ventures to take the 
risk without it. He must in point of law be deemed to do it at his péril.' " 

Citing with approval remarks of Lord Mansfield to the same effect 
in the leading case of Carter v. Boehm, 3 Burr. 1905. 

Where the assured has paid ample considération for the protec- 
tion sought, has been guilty of no intentional misrepresentation or 
concealment, and the circumstances show, as they clearly do hère, 
that the assured honestly believed that the property insured was his 
own, it would be unconscionable to hold that the poUcies are for- 
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feitid because an ignorant man has been honestly inadvertent or mis- 
taken as to the nature of his légal title in the land upon which the in- 
sured property stood, it being clear that he had an insurable interest 
in it and was equitably entitled to the whole ; and the mistake as to 
his légal title to the land did not enhance the risk to be incurred or 
the premium to be paid. 

2. The second ground is based upon the claim of misrepresenta- 
tion and fraud by the assured, in overvahiing the property in repre- 
senting it to be worth $8,100, whereas in fact it was not worth more 
than one-half that amount. Fred. Schmidt was an old man at the 
time when he undertook the building of this ice plant. He had had no 
expérience in this business, and, as is not infrequently the case, the 
venture turned out to be an unprofîtable one. The proofs clearly 
show that the building which was insured for $1,350 cost more than 
that sum. Shand, a witness offered by the Insurance companies, 
an architect and builder, places the value of the building at $1, -539. .50. 
Witnesses for the assured place a considerably higher value upon it. 
The testimony clearly shows that $l,3ô0 on the building was not 
an overvaluation. The machinery and implements were insured for 
$0,850. A great deal of testim.onv was offered on this point. The 
machinery was bought from one Behre. the agent of a large manu- 
facturing establishment in Pennsylvania, and was secondhand. It 
had been used for a temporary purpose in Augusta, Ga., and one 
of the witnesses connected with the company there which operated it 
for a little while places a very low valuation upon it. Other wit- 
nesses were offered tending to discrédit him and to show that his 
opinion was worth little. The priée paid in Augusta was $3,000, 
to which $1,450 for additional parts, and $400 for other supplies to 
complète the plant must be added ; and besides this, Schmidt paid ail 
the expenses of taking down the plant, removing it to Columbia, and 
erecting it again. The total cost of the plant, exclusive of the boilers 
and engines, was considerably oyer $5,000, and it appears that after 
it was erected Schmidt expressed great dissatisfaction and Behre 
offered to take it back at the actual price paid, less $250, and stated 
that he could hâve sold the plant to others for a higher price than 
that paid by Schmidt. It would serve no s^ood purpose to review ail 
the testimony ; much of it is of little value, from the character of 
the witnesses and préjudice and from their lack of knowledg-e. The 
plant was erected by Campbell, an engineer employed for the pur- 
pose. The Insurance agents had the opportunity of examining it be- 
fore writing the policies and did examine it, and the estimâtes of 
value seem to bave been made out by Campbell ; and as there is no 
évidence of intentional déception on the part of Schmidt, who had 
no knowledsre of or expérience with this kind of machinery, and who 
relied mainly upon what he knew of the actual moneys paid out by 
him and the estimâtes of Campbell, the charge of fraud and over- 
valuation is not sustained. 

3. The third ground for avoiding the policies is that the property 
insured was a manufacturing establishment which had ceased to be 
operated for 10 consécutive days. The clause is each of the policies 
under which this forfeiture is claimed is as follows: 
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"This entire policy, unless otherwise provided by agreement Indorsed hereon 
or added hereto, shall be void If the subject of insvirance be a manufacturlng 
establlshinent and it be operated in whole or In part at night later tban 10 
o'clock, and cease to be oi>erated for more tban 10 consécutive days." 

The policies were taken out on May 14, 1903. The ice plant was not 
in opération at that time and did not begin opérations until some 
time in June, much more than 10 days after the policies were taken 
out, so that if its literal construction is given to this clause the policy 
was void from the beginning. It is not controverted that the ice 
plant was shut down for considerably more than 10 days before the 
lire. Ordinarily an ice plant of this character, supplying only a 
local demand, would not be operated at that season of the year, and 
the witnesses Crafts and Stebins show that the plant was being over- 
hauled and put in condition to begin opérations shortly before the fire. 
The testimony showS that both Walker and Ravenel, members of the 
firm of Julius H. Walker & Co., the agents of the Insurance com- 
panies, had visited the premises before the writing of the Insurance, 
and that one of them at least was in the neighborhood of the premises 
after the ice plant had ceased to be operated, going there for the 
purpose of writing Insurance upon some adjoining property ; and 
Schmidt testifies that within a week after the ice factory had shut down 
he went to Walker's office and informed hini that he had closed down 
the ice factory. It seems that Walker, in addition to his insurance 
business, is also engaged in the banking business, and that the office 
where the insurance business is conducted adjoins that of the bank, 
and Evans narrâtes a conversation between Schmidt and Walker which 
took place in his présence after the fire, when the former reiterated 
the statement that he had notified the latter of the shut-down, and 
Walker's answer was: 

"Mr. Schmidt, I don't remembèr whether you did or not. I cannot say ; but 
you should bave not come hère in my banlf, but ought to bave gone into the 
uext door there, to tbe insurance office, where Mr. Ravenel was." 

To which Schmidt replied: 

"Well, I gave you the insurance, and I tbink you are the proper one to go 
to." 

I am of opinion that the companies are estopped by the acts, conduct, 
and knowledge of their agents from insisting on this condition. 

4. The fourth ground for avoiding the policies is that the proofs 
of loss were informai, inaccurate, and false. Inasmuch as the com- 
panies deny ail liability it is unnecessary to dwell much upon this point. 
It appears that the proofs of loss were made out by the attorneys of 
Schmidt, and that they requested the agents of the companies to point 
out any additional information or f omis which they might wish them 
to comply with. The alleged false swearing in connection therewith 
will be considered under the next head. 

5. False swearing in stating that the origin of the fire was unknown 
to him and did not originate by any act, design, or procurement on his 
part, and concea.lment and misrepresentation of material facts in regard 
thereto. As;already stated, Schmidt, during the autumn of 1903 con- 
tracted a second marriage with Nora Martin, a young woman of less 
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than half his âge. This marriage gave great dissatisfaction to his 
daughters, and ail relations between them were broken. A few days 
after the fire, harassed by thèse family dissensions, by ill health (cul- 
minating in his death before thèse proceedings were commenced), by 
debts incurred doubtless in part in connection with the ice plant and 
its unsuccessful opérations, he conveyed ail of his real estate to his 
wife, Nora Martin Schmidt. This precipitated proceedings in involun- 
tary bankruptcy; and on February 21, 1903, Nora Martin Schmidt 
conveyed this real estate to Mrs. Evans, the wife of one of his at- 
torneys, in two deeds, in which Fred. Schmidt joined, considération 
being $9,000, $13,000, and the assumption of ail, liens, etc. As the 
resuit of this arrangement it appears that the debts were paid and 
the property subsequently reconveyed by Mrs. Evans to Schmidt's 
daughters. On March 12 he assigned the Insurance policies involved 
in this litigation to Nora Martin Schmidt, Subsequently thereto 
Schmidt presented himself for and submitted to an examination by 
and at the instance of the Insurance companies, and the alleged false 
swearing was upon this examination, which was had March 21, 1903. 
The allégations of false swearing in repreâenting that the insured prop- 
erty belonged to himself, in which no other person or persons had any 
interest, and misrepresentation as to the value of the property insured 
hâve already been considered. The allégation as to which the greater 
part of the testimony has been ofïered is that he swore that the origin 
of the fîre was unknown to him and did not originate by any act, 
design, or procurement on his part ; and it is claimed that thèse state- 
ments were false and for that reason vitiated the policies and rendered 
them null and void. As already stated, thèse policies had been assigned 
to Nora Martin Schmidt March 13, 1903. Some time after the ex- 
amination of Schmidt he endeavored to procure from his wife a re- 
assignment of thèse policies, and upon her refusai he became very angry 
with her and swore that she should never recover a dollar on the 
policies. Much of the testimony under this head consists of confession 
of Schmidt and statements by the husbands of his daughters tending 
to show that the ice plant had been burned by Dunn, a brother-in-law 
of Mrs. Schmidt, and with her connivance. There is no allégation 
in the complaint that the défendant Nora Martin Schmidt, the as- 
signée of the policies, either by herself or others, burned the plant, 
and it is doubtful that the testimony is compétent under the pleadings, 
which made the issues proper to be considered. When the bill of com- 
plaint was fîled Nora Martin Schmidt was the assignée of the policies, 
and if it had been alleged and proved that the ice plant had been burned 
by her or by her procurement, that would hâve been a perfect défense 
against any claim by her to recover. No such allégation was made, 
and of course no issue was joined upon it; and ail the testimony on 
this point has been brought in in an irregular and indirect way, under 
the allégation that Schmidt swore falsely in saying that the origin of 
the fire was unknown to him. Schmidt's statements made after the 
assignments of the policies and after he had quarreled with his wife 
and threatened that she should never recover a dollar upon them 
are entitled to little weight, and most of the testimony on this point 
is utterly incompétent. Mych of it is given by the husbands of 
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Schmidt's daughters, who are shown txD hâve been bitterly hostile 
to Mrs. Schmidt. The charge that Mrs. Schmidt induced her brother- 
in-law to set fire to her husband's property is highly unreasonable and 
improbable. She was not at that time the owner of the policies, and 
no intelligible motive can be assigned for the commission of so in- 
famous a crime. The bitter feeling of hostility against her on the 
part of some of the witnesses led them to believe her capable of any 
infamy, and trifling circumstances are magnified into proofs of guilt. 
Thèse stories, working upon the mind of Schmidt, impaired by disease 
and troubles and inflamed against his wife by lier refusai to reassign 
the policies to him, cannot be accepted by any court as évidence of 
the truth of the charges Or as évidence that at the time he swore that 
the origin of the fire was unknown to him he was swearing falsely. 
There is no sufficient proof that at that time he had any knowledge 
of the origin of the fire. The testimony, such as it is, tends at most 
to raise a suspicion, and suspicion is not knowledge, and there is no 
testimony whatsoever that the fire originated by any act, design, or 
procurement on the part of Schmidt. 

Upon the whole case I find : 

(1) That F. Schmidt was the owner of one undivided third interest 
in the lot of land on which the ice plant was erected ; that during the 
life of his wife and after her death he had always treated the property 
as his own, controUed it entirely and absolutely, built houses thercon out 
of his own means, and rented the same and paid taxes thereon, and 
considered and treated it as his property; that the building and ma- 
chinery was paid for by Schmidt entirely out of his own means, and 
treated as his own individual property, and that his children, some 
of whom lived with him, and ail very near, acquiesced in such treat- 
ment and control of said property; that there was no fraudulent or 
intentional concealment or misrepresentation as to the ownership of said 
property ; and that a true and exact statement of the condition of the 
légal title to the lot of land would not hâve materially affected or in- 
creased the risk or the insurance rate. 

(3) I find that the ice plant machinery had cost over $5,000, that 
the insured had had no expérience with such machinery, and that the 
estimate of the value of the same was made by the engineer in charge 
of its érection, after going over it with the agents of the respective in- 
surance companies, and that the insured had no expérience in making 
out applications for, or dealing with insurance of this kind, and that 
the matter was left largely, almost entirely, with the agents of the 
respective companies, and with the erecting engineer, and that there 
was no intentional misrepresentation or concealment as to the value 
of the ice plant building and machinery ; and I find that the value of 
the machinery was $5,000, of the engine and boilers $750, and of the 
stock of ammonia and sait $150. 

(3) I find that the insurance policies were issued May 14, 1902, and 
that the agents of the respective insurance companies had been on the 
premises insured and had personally inspected and examined the same; 
that ice plants when operated at ail are necessarily operated con- 
tinuously day and night, and that the opération of this plant was 
first begun some time in June, 1903, and was suspended in the autumn, 
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several months before the fire which occurred in December, and that 
just prior to the fire the machinery was overhauled with the view of 
resuming opérations; that shortly after its opération was suspended 
Schmidt personally notified J. H. Walker, the senior member of the 
insurance firm of J. H. Walker & Company, which had written the 
several insurance policies, that it had ceased opération ; that the ice 
plant building is located within less than two feet of the steam laundry 
plant, then owned by Schmidt, and that the same boiler furnished 
motive power to the ice plant and the steam laundry plant, and that 
the same was within about 100 feet of the dwelling house occupied 
by Schmidt; that in October 1903 the same insurance agents who had 
written the policies on the ice plant wrote a number of policies on the 
adjoining buildings and were upon the premises and personally in- 
spected the same ; that from the circumstances they must bave seen 
and known at that time that the ice plant was not being operated. 

(4) I find that the insured ofifered the proofs of loss shown in the 
exhibits, and that the attorneys for the insured requested the companies 
to advise them if the same were not sufficient and instruct them as to 
what further proofs, if any, were required, and that in the several 
actions at law brought on the policies each of said companies denied 
ail liability under the same ; that at the request of the insurance com- 
panies Schmidt presented himself for and submitted to an examination, 
which examination was had after he had assigned bis interest in the 
policies to Nora Martin Schmidt, and I do not find any compétent, 
satisfactory, or sufficient évidence to warrant the finding that the in- 
sured property was burned by Dunn on the procurement of Nora Mar- 
tin Schmidt, or that she or F. Schmidt knew of the origin of the fire. 

(5) I find that the damage to the building was $500; that the 
machinery was a total loss, except as to the item of salvage amounting 
to about $300, and that the total damage to the machinery, pumps, etc., 
for which the insurance companies are liable was $4,700 ; that the 
damage to the boilers, connections, etc., was about $50, and the loss 
on the ammonia and sait was about $100. The total damage by fire 
covered by the insurance policies sued on herein amounts to $6,000, 
and the same should be apportioned among and paid by the respective 
insurance companies. 

A decree in accordance with this opinion will be entered. 
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(District Court, N. D. Califoriiia. February 16, 1907.) 

No. 13,560. 

SHIPPING— OONTEACT LiMITIKO LlABILlTY— IIaRTER ACT. 

Section 1 of tlie Harter act (Act Feb. 13, lSi«. e. 105, 27 Stat, 44.5 [U. 
S. Comp. St. 1901, p. 2946]), which provides that any clause of a bill of 
lading or ship])in.c; receipt for the transportation of mercliandise or prop- 
erty from or l)etween ports of the United States and foreign ports, where- 
by the vessgl owner, màster, or agent shall be relieved from liability for 
loss or damage arisiug from négligence, etc., "shall be null and void and 
of no effect," applies to any shipment "from ports of tUe United States," 

151 F.-^4 
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whether to' a foreign or domestic port, and is broad enoiigh to render yold 
a clause of a bill of lading by which the shipper waiyes àoy lien upon 
the vessel for any breacb thereof, where it Is attempted to feet up such 
clause as a défense to a libel In rem to recover for loss or damage to 
cargo arising from négligence of the carrier. 

[Ed. Note. — Limitation of owner's liability, see note to The Longfellow, 
45 C. C. A. 387.] 

2. Same— Waiveb of Lien for Damage to Oaeqo— Validitt. 

Such a provision of a bill of lading is void, independently of statute, 
as against public policy, in that it would deprive the shipper in advance 
of one of the remédies given him by the law for a breach of the contract. 

3. Same— Suit to Recovkr fob Damage to Cargo— Notice of Claim. 

Where a bill of lading provides that notice of any claim for loss or 
damage to the property must be given to the carrier within a stated tlme 
after delivery, the f allure to give such notice is a matter of défense in a 
suit to recover for such loss or damage, and performance of the require- 
meut need not be alleged in the libel. 

In Admiralty. On exceptions to libel. 

Bigelow & Cashman and Andros & Hengstler, for libelant. 
Smith & Pringle, for claimant. 

DE HAVEN, District Judge. This is an action in rem against the 
steamship Tampico to recover $2,600 as damages for the loss of 400 
packages of powder, shipped by libelants on that steamer at Seattle 
in the state of Washington, for carriage to Solomon, Alaska. The 
libel allèges that, owing to the négligence and default of the master, 
owners, servants, and agents of the steamer "in the stowage, custody, 
and care of said merchandise, .the said merchandise was totally lost 
on the said voyage." The bill of lading under which the shipment 
was made, as shown by the libel, contains the foUowing clauses : 

"It is agreed that no lien shall attach to any of the vessels employed in 
the perfonnance of this contract for any breach thereof, but such lien is 
hereby expressly wai-\'ed." 

"And It is expressly stipulated and agreed that in case any claim shall 
arise against the carrier from any loss or damage, such claim shall be pre- 
ferred in writing to the agent of the carrier at the port of destination within 
ten days after the landiug or delivery thereof. And in case such claim, what- 
ever it may be, shall not be preferred within the time and at the place here- 
inbefore designated, such loss or damage shall be deemed to be waived, and 
the carrier shall be discharged therefrom." 

The claimant has filed exceptions to the libel, the first of which is 
to the effect that it does not state a cause of action against the Tampico, 
because it appears therefrom that by the terms of the bill of lading, 
it was agreed between the libelants and claimant "that no lien shall 
attach to any of the vessels employed in the performance of thi.s con- 
tract for any breach thereof, but such lien is hereby expressly waived." 

1. In reply to this exception, the libelants insist that the stipulation 
referred to cannot be enforced, first, because it is forbidden by sec- 
tion 1 of the act of Congress, commonly known as the "Harter Act" 
(Act Feb. 13, 1893, c. 105, 37 Stat. 445 [U. S. Comp. St. 1901, p. 
2946]); and, secondly, because independently of that statute, it is 
contrary to public policy, and therefore void. In my opinion the 
libelants are right in both of thèse contentions. Section 1 of the act of 
Congress, above referred to as the "Harter Act," is as follows : 
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"It shall not be lawful for the manager, agent, master, or owner of any 
vessel transporting merchandise or property from or between ports of the 
United States and foreign ports to insert in any bill of lading or shjpplng 
document any clause, covenant, or agreement whereby It, be, or they shall be 
relieved from liability for loss or damage arising from négligence, fault, or 
failure in, proper loading, stowage, custody, care, or proper delivcry of any and 
ail lawful merchandise or property committed to its or their charge. Any 
and ail words or clauses of such import inserted in bills of lading or shipping 
receipts shall be null and void and of no eflfect." 

It has been said this section is only applicable to vessels engaged in 
foreign commerce (The E. A. Shores [D. C] 73 Fed. 344), and, if 
so, it would not aflfect the particular agreement now under considéra- 
tion, as the goods of libelant were to be carried by the Tampico from 
one domestic port to another ; but, as construed by the Suprême Court 
in Knott V. Botany Mills, 179 U. S. 69, 21 Sup. Ct. 30, 45 L. Ed. 90, 
the section applies to "any vessel transporting merchandise or property 
from ports of the United States, or between ports of the United States 
and foreign ports," and it was further said in that case : 

"The words, 'from ports of the United States,' would by themselves be suf- 
flcient to cover ail voyages which began hère whether they end in a domestic 
or in a foreign port." 

It is, however, further argued upon the part of the claimant tHat 
the section only applies to agreements whereby the owner or master 
of a vessel stipulâtes for a release of personal liability for négligence 
in the stowage, care, or proper delivery of cargo, and does not for- 
bid a contract such as this, where the parties simply agrée that the 
shipper's lien upon the vessel for breach of the contract of carriage 
is waived ; but it seems very clear to me that the section is broad 
eixiugh, and was intended, to déclare that any agreement that the 
vessel shall be relieved from liability for damages arising from nég- 
ligence in the proper custody and care of ail lawful merchandise or 
property delivered to it for carriage shall be null and void. The libel 
allèges that the damages claimed arose from négligence in the proper 
custody and care of the merchandise shipped by libelants, and as, by 
the terms of the statute referred to, the agreement by which the owners 
of the vessel undertook to relieve the vessel from liability for such 
damages is "null and void and of no effect," it follows that such 
agreement does not constitute a défense to this action. 

2. If, however, it should be conceded that the stipulation is not 
forbidden by the statute referred to, the concession would not help 
the claimant; for, independently of any positive law forbidding it, 
such an agreement is void, because opposed to public policy. It under- 
took in express terms to waive the maritime lien which attaches to 
a vessel for the satisfaction of damages which the shipper may sus- 
tain in the event of a breach of the contract of carriage ; and there can 
be no doubt that, if valid, it was a waiver upon the part of the libel- 
ants of the right to proceed in rem against the vessel for the recovery 
of the damages claimed by them in this action, because, unless there 
is a lien or charge against the vessel for such damages, the action in 
rem will not lie. Willard v. Dorr, 3 Mason. 91, Fed. Cas. No. 17,679 ; 
Boone v. The Hprnet, Crabbe, 426, Fed. Cas. No. 1,640 ; The Mayurka, 
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2 Curt. 72, Fed. Cas. No. 1,1 ''S- In.the case of The/Mayurka, just 
cited, Mr Justice Curtis said : 

"I consider a proceediug in rem in tbe admiralty to be a proceeding to give 
effect to a maritime lien arising ex oontractu, or quasi ex coutractu, or ex 
delicto, or quasi ex delicto, and tliat sucli a lien must always exist to form 
tlie base of such proceeding. Tliis is vcry clearly, and, I tliink, accurately, 
stated by Lord Chief ,T>istice Jarvis, in tbe case o£ Marmer v. Bell, 22 Eng. 
Law & Eq. 72, deeidcd by tbe Privy Council in 1852 : 'A maritime lien is 
tbe foundatiou of ail iiroceedings in rem, a process to make perfect a rigbt 
incboate, from tlie moment tbe lien attaobes ; and, wbilst it must be admitted 
that vvbere sucb a lien exists a proceeding in rem may be bad, it will be 
found to be equally true that in ail cases wbere a proceeding in rem is tbe 
proper course tbere a maritime lien exists, to be carried into eiïect by légal 
process.' " 

It is urged by claimants that it was compétent for libelants to thus 
waive their right to proceed in rem against the vessel by waiving tlie 
maritime lien, that the personal liability of the owner remains, and that 
the stipulation is one which concerns only the contracting parties, 
and is the same in principle as contracts releasing the carrier from 
his common-law liability as an insurer of goods intrusted to him, and 
exempting him from ail losses not occasioned by the négligence of 
himself or his servants, or those prescribing the tirae within which 
notice of the claim for damage shall be given in order to fix his liability, 
etc., which bave been sustained by the courts as not against public 
policy. But there is a great différence between such agreements and 
the one under considération hère. This does not prescribe the extent 
of the obligation assumed by the carrier in respect to the goods re- 
ceived for transportation, or fix a time within which notice of loss or 
damage shall be given, but is in effect a waiver in advance of one of 
the remédies which the law gives for a breach of the carrier's obliga- 
tion, and it is this feature which is contrary to public policy. It is 
true that a court should not, except in a clear case, déclare a 
contract to be void as against public policy, when such contract is not 
against good morals nor forbidden bv statute. Estate of Garcelon, 104 
Cal. 570, 38 Pac. 414, 33 L. R. A. 595, 43 Am. St. Rep. 134. But the 
présent is not one in which the invalidity of the contract on that ground 
is at ail doubtful. The law gives two remédies in a court of admiralty 
for the breach of a contract for the carriage of goods by sea — the act'on 
in rem against the vessel and an action in personam against the carrier 
— either one or both of which the shipper bas the right to pursue until 
he bas obtained full satisfaction. The Zenobia, Abb. Adm. 48, Fed. 
Cas. No. 18,208; The J. F. Warner (D. C.) 22 Fed. 342; The Alonte 
A. (D. C.) 12 Fed. 331. Now, as before stated, the stipulation pre- 
sented hère is in effect an agreement made in advance of any right 
of action that the shipper will not invoke the jurisdiction of a court 
of admiralty by an action in rem against the vessel if there should be 
a breach of the contract. This is so, because the maritime lien which 
the agreement attempts to waive is nothin.o' more than a right given 
by the admiralty law to bring a direct action against the vessel for 
breach of the contract. Hughes on Admr. p, 88. But parties are not 
at liberty when entering into a contract, and as part of it, to agrée that, 
in case of its breach, only one particular remedy shall be pursued, when 
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th€ iaw upon considérations of public policy gives more than one. 
The remedy whicli a party is entitled to take for breach of contract is 
given by Iaw, and cannot be set aside by an agreement made before 
the cause of action bas accrued ; and whether the stipulation be one to 
oust the courts of ail jurisdiction by an agreement to pursue a remedy 
différent from that afïorded in the ordinary course of judicial proceed- 
ings, as in Guaranty Trust Co. v. Green Cove Railroad, 139 U. S. 
137, 11 Sup. Ct. 512, 35 L. Ed. 116, and Trott v. City Ins. Co., 1 
Clitî, 439, Fed. Cas. No. 14,189, or whether it be one binding a party 
not to bring an action for breach of the contract, in certain courts 
having jurisdiction, as in Insurance Co. v. Morse, 20 Wall. 445, 22 
L. Ed. 3G5, and Prince S. S. Co. v. Lehman (D. C.) 39 Eed. 704, 
5 L. R. A. 464, or requiring the action to be brought in a particular 
county, as in Nute v. Haniilton Mutual Ins. Co., 6 Gray (Mass.) 
174, or whether, as in this case, the stipulation attempts to bind the 
shipper not to invoke the jurisdiction of a court of admiralty by an ac- 
tion in rem, it is void. The case last cited (Nute v. Hamilton Insur- 
ance Co., 6 Gray [Mass.] 174) was an action brought upon a policy 
of Insurance, which provided, in eiïect, that the directors of the In- 
surance company should after receiving notice of loss détermine the 
amount, if any, for which the company was liable, and that, if not sat- 
isfied with their action, the assured might "within four months after 
such détermination, but not after that time, bring an action at Iaw 
against the company for the loss claimed, which action should be 
brought at the proper court in the county of Essex." The action was 
commenced within the time allowed in one of the courts of the county 
of Suffolk. It was claimed by the défendant that, as the action was 
not brought within the time îimited in some court in the county of 
Essex, the action could not be maintained ; but it was held that the 
provision which in effect provided that the action should only be brought 
in the county of Essex was invalid. The opinion of the court was 
delivered by Chief Justice Shaw, who, after referring to many stipu- 
lations which may be properly embodied in a contract, used the fol- 
lowing language, which is in point upon the question hère presented : 

"Suppose it were stipulated in an ordinary contract that in cause of breach 
no action shnll be brought, or that the party in default shall be liable iu 
equity only, and not at Iaw, or the reverse; that in any suit to be commenced no 
property shall be attached on niesne process or seized on exécution for the 
satisfaction of a .l'udgrnent, or that the party shall never be liable to arrest ; 
* * * that, when sued on the contract, the défendant will not plead the 
statute of limitations, or a discharge in insolvency ; and many otherj might 
be euumerated — is it not obvions that although in a certain sensé thèse are 
rights or privilèges which the party, in the proper time and place, may give 
or waive, yet a compliance with them cannot be annexed to the contract, 
cannot be taken notice of and enforced by the court or tribunal before which 
the remedy is sought, and cannot therefore be relied on by way of défense to 
the suit brought on the breach of such contract?" 

There does not appear to be any différence in principle between a 
contract waiving the right to attach property in an action for breach of 
the contract and a provision in a maritime contract like that now before 
the court, whereby the shipper in advance waives the lien which is given 
by the admiralty Iaw for his security, and thereby waives the right to 
proceed in rem against the vessel. In each there is an attempt to de- 
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prive the party entitled thereto of a remedy prescribed by law for the 
breach of the contract, and both are équally void. 

3. The claimant also excepts to the libel, because it fails to show that 
the notice of loss was given within the time required by the bill of lad- 
ing. It is sufficient answer to this to say that it is not shown by the 
libel that such notice was not given, and, this being so, if there was a 
failure to give the notice required, that is matter of défense, which 
can only be presented by answer. Westcott v. Fargo, 61 N. Y. 544, 
19 Am. Rep. 300. 

The exceptions are overruled. 



MICHIB V. NEW YORK, N. II. & H. E. CO. 

(Circuit Court, I>. Massachusetts. February 26, 1907.) 

No. 162. 

1. CONSTITUTIONAL LAW—STATUTES— DETERMINATION OF CONSTITUTIONAL,ITY— 

DUTY OF ÏEIAI, OOTJBT. 

A court of first instance may properly décline to hold an act of Congress 
unconstitutional, unless in a clear case, and leave the question to an ap- 
pellate court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional Law, 
§42.] 

2. Carriers— IfjTEESTATE Commerce Act— Scope. 

The provisions of Interstate Commerce Act Feb. 4, 1887, c. 104, §§ 1, 
3, 24 Stat. 379, 380 [TJ. S. Comp. St. 1001, pp. 3154, 3155], requiring rates 
for the transportation and for the "receiving, delivering, storage or hand- 
ling" of property by an interst-nte carrier to be reasonable, and prohibit- 
ing discrimination, are sufficiently broad to cover demurrage charges. 

3. Same— Demurrage- ReAsonableness of Charge. 

A demurrage charge of $1 per day for the time a car loaded with hay 
remains standing on the traclis of a railroad company before being un- 
loaded, after the flrst 96 hours, deducting holidays, Sundays, and rainy 
days, heîd not unreasonable. 

4. Same — Discrimination. 

A demurrage or "car service" charge, made by an Interstate railroad 
Company for the time during which cars loaded with hay are left stand- 
ing on its traclvs at a suburban station in Boston after the expiration of 
the time given for unloading. is not discriminative within the meaning of 
Interstate Commerce Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 380 [U. S. 
Comp. St. 1901, p. 315.5], because at South Boston, which is the terminal 
of the road in the city, a hay shed is provided irito which hay îs un- 
loaded at the request of a consignée to the extpnt of its capacity, and 
where it is stored at a somewhat less rate, the charge being the same ât 
the two places where hay is left in the car. 

h.t Law. 

Hill, Bangs, Barlow & Homans, for plaintiff. 
Choate, Hall & Stewart, for défendant. 

IvOWEL,L, Circuit Judge. This is a suit brought under sectioijs 
1 and 3 of the Interstate Commerce Act of February 4, ISSY, c. 104, 
24 Stat. 379, 380 [U. S. Comp. St. 1901, pp. 3154, 3155], to recover 
damages alleged to bave been sustained by its violation. 

The plaintiff is a dealer in hay at Forest Hills, a suburban station 
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within the city liniits of Boston. At Forest Hills the défendant 
allows hay to remain in the freight cars without charge for 96 hours 
after its receipt, Sundays, holidays, and rainy days excluded ; there is 
a charge of |l a car for each succeeding day or part thereof. Tbis 
charge is that made generally throughout New England, and is less 
than the charge made in some other parts of the United States. The 
défendant objects that the statute does not apply to a charge of this 
sort, and that, if it does apply, it is unconstitutional. The phrase 
of the statute, "delivering, storage or handling," is broad enough to 
include demurrage. While every court, however limited its juris- 
diction, must regard the Constitution as the suprême law of the land, 
and so must disregard every statute which contravenes it, yet I conceive 
that a court of first instance may properly hesitate before enforcing its 
own interprétation of the Constitution as against that given by Con- 
gress. Save in a clear case of congressional error, the avoidance of 
the statute may well be left to an appellate court. I décline to hold the 
statute unconstitutional in its application to the case at bar. 

In the first count of his déclaration, the plaintiff allèges that the 
charge for the storage or handling hay at Forest Hills is tmreasonable : 
First, because the défendant pays to other railroads for the use of their 
cars but 25 cents a day. As between railroads, the charge is made 
exclusively for the use of the car, while the defendant's charge to the 
plaintiff is made also for the use of the tracks. Moreover, one railroad 
can retain the car of another at the 20-cent rate for only 30 days, 
and after that time must pay a dollar a day for its use. Within this 
period of 30 days is included ail time occupied in transportation, with- 
out any déduction. How much, if anything, the défendant actually 
paid to other roads for the use of their cars while it charged the plain- 
tiff for car service, does not appear. Second, because at South Boston 
and Charlestown the charge is less than at Forest Hills. This dif- 
férence, which will be dealt with later, even if it be obj ectionable as a 
discrimination in favor of South Boston and Charlestown, yet, under 
the peculiar circumstances of the case, affords no substantial évidence 
that the charge made at Forest Hills is intrinsically unreasonable. 
Third, because a less rate is charged on grain intended for exportation. 
The tendency of this évidence is not sufficient to establish the unrea- 
sonableness of the charge hère in question. The rate charged by the 
défendant has been held reasonable in several cases : Miller v. Mans- 
field, 112 Mass. 260 ; Miller v. Georgia R. R. Co., 88 Ga. 563, 15 
S. E. 316, 18 L. R. A. 323, 30 Am. St. Rep. 170 ; Kentucky Wagon 
Mfg. Co. V. Ohio & M. Ry. Co., 98 Ky. 152, 32 S. W. 595, 36 h. R. 
A. 850, 56 Am. St. Rep. 326; Schumacher v. C. & N. West. Ry. Co., 
207 111. 199, 69 N. E. 825; Norfolk & Western R. R. Co. v. Adams, 
90 Va. 393, 18 S. E. 673, 22 L. R. A. 530, 44 Am. St. Rep. 916 ; Penn. 
R. R. Co. V. Midvale Steel Co., 201 Pa. 624, 51 Atl. 313, 88 Am. St. 
Rep. 836. The plaintiff has not made eut his case on the first count. 

The second count is based upon the third section of the act, and 
allèges, in substance, a discrimination in favor of South Boston, the 
principal terminal station of the defendant's road in Boston. At that 
place, at Forest Hills, and at ail the defendant's stations, the "car 
service" rate, so-called, is uniform, and is that above stated. It is 
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the only rate which is collected for the delivery and storage of hay at 
any of the defendant's stations except South Boston. There an al- 
ternative charge is made, which is called the "hay storage" rate. 
The défendant has a shed for the storage of hay. If a consignée elects 
to avail himself of it, the railroad will unload and store his hay there 
for five days at a charge of $1; for a second period of five days $1 
is charged; for a third period $1.50; for a fourth and for every sub- 
séquent period of five days the charge is $2. There is no allowance 
for Sundays, holidays, or bad weather. The hay shed in South Boston 
is too small for the defendant's business, and when it is full the de- 
fendant, at its option, stores hay in its cars at the "hay storage" rate. 
About one-half the hay received in South Boston passes through the 
hay shed. Rather less than one quarter is ordered out by the con- 
signées for delivery there under the "car service" rules, or is ordered 
out to some other station of the road. Something more than one- 
fourth of ail the hay there received is stored in the cars at the "hay 
storage" rate. 

Practically ail the charges hère in question are made to compensate 
the railroad for the use of its cars and tracks beyond that reasonable 
period during which a railroad must allow the consignée to corne and 
get his goods without charge. A railroad is not obliged to permit the 
use of its cars for storage. It may require consignées to remove their 
goods at once, but for its own profit and for public convenience the 
use is pennitted, and compensation therefor is exacted. The railroad 
directly, and indirectly the public, are benefited by a speedy release 
of cars, and their speedy return into circulation. This obvions fact is 
emphasized by the conditions which novi' exist throughout the United 
States. The time allowance for delivery at Forest Hills is reasonable, 
and the court has already held that the charge made for car service 
there is reasonable also. The railroad is not bound to build a hay shed 
at Forest Hills or at its stations generally. At its terminal in the great 
city of Boston it has donc so, and there it gives facilities for storage 
which are not given at Forest Hills or elsevi'here on the line. The 
question is thus presented: Does the third section of the Interstate 
commerce act forbid a railroad to provide better facilities at a termi- 
nal, one of its most important stations, than at stations in gênerai? 

Thus put, the question answers itself. The Interstate commerce act 
was not intended to require that precisely the same accommodation 
should be made for passenger and freight traffic at every station on 
a line of railroad, irrespective of the size or importance. Détroit R. 
R. V. Int. Com. Com'rs, 74 Fed. 803, 832, 21 C. C. A. 103. If the facil- 
ities afforded at South Boston were taken away, Forest Hills might 
be benefited. It is arguable that every country village would be 
benefited by such a change in the conditions of transportation as 
would deny to every large city any better service than that obtained by 
the.smallest village. That the défendant should build a hay shed at 
every one of its stations is out of the question. That it should permit 
its cars to be used for the storage of hay on the same terms as those 
now exacted for storage in its hay shed cannot properly be demanded ; 
and, as has been said, the destruction of its hay shed in South Boston 
cannot be required, even though that could be shown to benefit one 
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or more small stations upon its line by distributing among them the 
traffic now concentrated in South Boston. A large city may properly 
be given facilities, although they make its traffic cheaper and more 
convenient tiian that of smaller places. 

Moreover, the "hay storage" rate is not necessarily higher than the 
"car service" rate. If bad weather occurs during the first four days, 
the period of free delivery is extended accordingly under the car serv- 
ice rule; but no such allovvance is made when the hay is in storage. 
It follows that, if the period of détention be short, the car service rate 
is lower ; if it be long, the advantage is vvith the hay storage rate. 

The plaintiff contends that, even if the défendant be permitted to 
store hay in its hay shed at storage rates, it cannot use its cars for 
that purpose. The defendant's hay shed is admitted to be inadéquate, 
and its cars are used to its financial disadvantage, and only as a make- 
shift. To hold that there now exists an unjust discrimination in favor 
of South Boston which would be removed by building a larger shed 
there, and thus increasing the existing discrimination, would be ab- 
surd. No bad faith or indirect motive is alleged on the part of the 
défendant, and it is immaterial that for a time "hay storage" in cars 
was allowed at Forest Hills and some other stations. 

At Charlestovvn, a station in Boston on the line of the Boston & 
Maine Railroad, the hay storage rate difïers from the rate at vSouth 
Boston in that 10 days' storage is given for the first dollar charged. 
If the question arose between South Boston and Charlestown, and if 
both were stations of the défendant, there might be an unjust discrim- 
ination; but Charlestown is not on the defendant's line, and the money 
there collected goes to the Boston & Maine Railroad, the defendant's 
competitor. The plaintiff allèges that, by reason of a car service asso- 
ciation, so-called, which régulâtes rates, the défendant is in some way 
responsible for the charge at Charlestown, and that therefore a discrim- 
ination against Forest Hills is involved. 

In answer to this it may be said, first, that the hay storage charge 
at Charlestown is outside the provision of the agreement of the car 
service association, which deals only with car service, strictly so-called, 
and not with charges for storage ; second, that, while the évidence 
might show an unjust discrimination against South Boston, and in favor 
of Charlestown, if both were on the same line, yet that this would not 
establish a discrimination against Forest Hills, owing to the différence 
of condition between Forest Hills and either South Boston or Charles- 
town which is referred to above. The plaintiff does not suffer by a 
préférence of Charlestown over South Boston. 

For thèse reasons, there must be a judgment for the défendant. 



UNITlîD STATES v. DOOLEY et al. 

(Circuit Court, E. D. AVashingtou, S. D. December 13, tOOfî.) 

India^'s— Lands Allotted ik Severalty— Suit by United States to Photect 

TlTLE. 

The United States may maintain a suit to proteet the titie to and pos- 
session of land allotted to an Indian under Aet Feb. 8, 1887, e. 119, 24 
Stat. 088, against adverse claims arising through au attempted conveyance 
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by the allottee, void under said act, whicli provides that tUe allottee's 
title shall not be alienated or incumbered for 25 years, and obligates the 
United States at tlie expiration of that time to convey the laud hy iiateiA 
to the allottee or his heirs, "discharged ot said trust and free of ail charge 
or incumbrance whatsoever." 

In Equity. On demurrer to bill, 

A. G. Avery, U. S. Atty. 

Ira P. Englehart, for défendants Dooley and Mullins. 

WHITSON, District Judge. Tiie complainant brings this suit, not 
only in its own behalf, but in that of the défendant Susan Swasey 
as well, by bill of complaint, the allégations of which, in so far as they 
need be noticed hère, are as f ollows : 

The défendant Susan Swasey, formerly Susan Stone, is a Yakima 
Indian, and an allottee of land upon the Yakima Indian Réservation, 
where she now résides. On the lOth day of December, 1904, she 
cxecuted and delivered to the défendants Dooley and Mullins an instru- 
ment in the form of a warranty deed, which purports to sell and con- 
vey to said défendants a certain portion of lier allotment on said réser- 
vation, which deed is duly recorded in the auditor's office of Yakima 
county, where said land is situate. The défendants Dooley and Mullins 
hâve taken possession of said land and are now occupying and using 
the same under an assertion of ownership, and hâve platted the sanie 
as a townsite, and are leasing and disposing of, and attempting to lease 
and dispose of, portions thereof, and are about to, by purported leases 
and deeds of conveyance exccuted by them, further lease and sell 
said premises or portions thereof, to the end that a town may be built 
upon and occupy the same. Prior to the lOth day of December, 1904, 
said Susan Swasey, in compliance with the act of February 38, 1891, 
c. 383 (26 Stat. 794), imder the ternis, régulations, and conditions 
]n-escribed by the Secretary of the Intcrior, executed leases to divers 
persons by the ternis of which they were respectively, for a considéra- 
tion and compensation to be paid to her, permitted to occupy a portion 
of said land embraced in the deed made by her to the défendants Doole_v 
and Mullins. That it is the désire of the said Susan Swasey and the 
complainant, as her guardian, to further lease said premises or portions 
thereof. The défendants Doolej- and Mullins bave notified the tenants 
of said premises holding leases authorized by the Secretary of the 
Interior that they are the ovimers of the said lands and premises, and 
that the rent therefor must hereafter be paid to them, and if said 
rents are not so paid, both as to présent and future rents, said tenants 
must vacate the premises. That the exécution, delivery, and recording 
of said deed cast a cloud upon the title and rights of complainant and 
of the said Susan Swasey in and to said lands and premises, whereby 
said allottee and the complainant are prevcnted from securing tenants 
for said premises. That said défendants, so claiming title through 
said deed, threaten to and will, unless restrained, lease and convey, or 
attempt to lease and convey, said lands and premises, and parts or 
parcels thereof, to divers other persons, to be occupied as a town, 
which will compcl the complainant to briug a multiplicity of suits and 
proceedings in order to protect said allotment and the complainant's 
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and the said allottee's right and title thereto, and will greatly em- 
barrass the complainant in carrying out the trust imposed upon it 
by the provisions of the acts of Congress in respect to Indian allot- 
ments, as well as prevent the said allottee from being protected in the 
use and occupancy of her said allotment, the title to which is clouded 
by the said deeds, conveyances, and leases made by her to défendants, 
which are alleged to be void. Complainant prays that the deed so made 
by said allottee be declared void and set aside. That it be adjudged 
that the défendants Dooley and MuUins hâve no right, title, interest, or 
estate in and to the said lands and premises or any part thereof. That 
the title of the complainant be held good and valid, subject only to said 
allotment, and that the said défendants be enjoined and restrained 
from occupying said premises, or any part thereof, and from asserting 
any claim whatsoever thereto adverse to complainant or to the said 
allottee, which is, supplemented by a prayer for gênerai relief. 

The défendants Dooley and MuUins demur to the bill for want of 
equity and jurisdiction in this court. While the grounds of demurrer 
are fully set out in varying form to meet, no doubt, any possible ob- 
jection to the sufficiency of statement, yet the point urged, and upon 
which counsel relies in his brief, is that since the passage of the act 
of February 8, 1887, c. 119 (24 Stat. 388), the gênerai government 
cannot maintain actions to protect the title or possession of the Indians, 
and it is therefore to this sole point that attention will be directed. 

It has been strenuously and ably argued that it is sought by this 
suit to set aside a conveyance with which the parties are presumably 
satisfied. That in the absence of any spécifie allégations of fraud there 
ought to be no interférence, and, indeed, in any event, there can be 
none such as complainant seeks, because the allottee, in accepting land 
imder the law providing for allotments, thereby became a citizen of 
the United States and is no longer a ward of the government, but is 
entitled to ail the rights, privilèges, and immunities of other citizens 
under the provisions of section 6 of the act which entitles her to the 
benefits and renders her subject to the laws of the state, both civil and 
criminal. The contention that the relation of guardian and ward 
exists between the complainant and the allottee cannot be sustained, 
for the statute terminated that relation, at least in so far as it alïects 
her Personal acts and political status as an Indian. Such was the 
holding in the Matter of Heflf, 197 U. S. 488, 25 Sup. Ct. 506, 49 L. 
Ed. 848. The argument that the same relation exists between the 
government and the Indians since as before the passage of the act 
was answered by Mr. Justice Brewer in delivering the opinion of the 
court, as follows: 

"But the logic ol' tliis argument implies that the United States can never 
release itself from the obligation of guardianship ; that, so long as an individ- 
ual is an Indian by descent, Congress, although it may hâve granted ail tho 
rights and privilèges of national and therefore state citizenship, tlie benefits 
and burdens of the laws of the state, may at any time repudiate this action 
and reassume its guardianship, and prevent the Indian from enjoying the ben- 
eflt of the laws of the state, and release him from obligations of obédience 
thereto. Can it be that, because one has Indian and only Indian blood in his 
veins, he is to be forever one of a spécial class over whoni the gênerai gov- 
ernment may in its discrétion assume the rights of guardianship which it has 
once abandoned, and this whether the state or the Individual himself con- 
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sents? We think' the reacb. to which tliis argument goes demonstrates that It 
is uasound." 

The right tO' maintain the suit must therefore rest upon other 
grounds than that of the relation of guardian and ward, but it does not 
follow that because such status has been abohslied that the government 
is remediless. The authority rests upon another well-defined principle. 
The complainant is still vested with the légal title to the land, which, 
to quote from the act, it holds — 

"in trust for the sole use and boneflt of the Indian to whom such allotment 
shall hâve been made, or in ease of his decease, of bis helrs according to the 
laws of the state or territory wbere such land is located. And that at the 
expiration of said period tbe United States will eouvey the same by patent 
to said Indian or his heirs as aforesaid, in fee, diseharged of said trust and 
free of ail charge or ineumbrance whatsoever." 

Continuing the discussion in the Heff Case, the court took notice 
of the contention that, because Congress had reserved the title of the 
Indian lands, the right to exercise control over the Indians themselves 
in a manner analogous to guardianship of the person was still retained 
as incidental to the title so reserved. And the distinction between that 
contention and the right to maintain a suit of this character was very 
clearly pointed out, as will appear from the foUowing quotation : 

"But it is said that the government has provided that the Indians' title shall 
not be alienated or incumbered for twenty-flve years, and has also stipulated 
that the grant of citizenship shall not depi'ive the Indian of his interest in 
tribal or other property, but thèse are mère property rights and do not alïeft 
the civil or political status of the allottees. In United States v. Kickert, 188 
U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532, we sustained the right ot the gov- 
ernment to protect the lands thus allotted and pateuted from any incmn- 
brance of state taxation. Undoubtedly an allottee can enforce his right to au 
interest in the tribal or other property (for that right is expressly granted), 
and equally clear is it that Congress may enforce and protect any condition 
vsrhich it attaches to any of its grants. This it may do by appropriate pro- 
ceedings in either a national or a state court. But the faet that property la 
held subject to a condition against aliénation does not afCect the civil or polit- 
ical status of the holder of the title. Many a tract of land is conveyed with 
conditions subséquent. A minor may not alienate his lands ; and the proper 
tribunal may at the instance of the rightful party enforce ail restraints upon 
aliénation." 

This authoritative construction gives fui! justification for seeking 
the relief prayed for. The Suprême Court emphasizes the rie:ht to 
this remedy by referring with approval to United States v. Rickert, 
supra, where the suit was sustained because the acts complained of 
constituted a cloud upon the title, as they do in this case. A con- 
veyance to the demurring défendants and their possession imder the 
conveyance, and conveyances and leases by them to divers persons 
for the purpose of building up a town upon the allotted land, would 
enable those in possession to claim under color of title, and embarrass 
the government in the performance of its undertaking to convey the 
title unincumbered. Section .5 of the act provides that at the expira- 
tion of 25 years "the United States will convey the same by patent 
to said Indian, or his heirs as aforesaid, in fee, diseharged of said trust, 
and free of ail charge or encumbrance whatsoever." In order that 
this miglit be done, Congress fortified the provision by making any 
attempt at aliénation void, in this spécifie language: 
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"And if any conveyance shall be made of the lands set apart and allottcd 
as herein provlded, or any contraet made touching the same, before the expira- 
tion of the tiine above mentioned, such conveyance or contraet shall be abso- 
lutely null and void." 

Protection of the obligation to carry out in an unhampered manner 
the undertaking to lease the land and account for the proceeds, as pro- 
vided by the act of February 28, 1891, c. 383 (26 Stat. 794), and ulti- 
mately to convey the fee free from incumbrances, is the purpose of 
this suit. This object cannot be defeated by any act of the allottee, 
and one holding by such a tenure cannot nullify the express limitation 
which prohibits a conveyance, or any contraet concerning the interest 
created by the preliminary patent ; and the position that the construc- 
tion placed by the Suprême Court upon the législation providing for 
allotments has established a différent rule is untenable. The authority 
of United States v. Gardner, 133 Fed. 285, 66 C. C. A. 663, which 
adopted the construction relied upon by the government hère, has not, 
as argued by counsel, been in any way shaken or overturned. On 
the contrary, the rule there announced was in effect adhered to in the 
later case of Nat'onal Bank of Commerce v. Andersen (C. C. A.) 147 
Fed. 87; and United States v. Thurston County, Nebraska, 143 Fed. 
287, 74 C. C. A. 425, holding a like view, was cited with approval. 

Demurrer overruled. 



In re RIGGSBEE. 
(District Court, E. D. North Carolina. January 21, 1907.) 

OONTEMPT — FeDEKAL CoUKTS — AOTS PUNISilABLE AS CONTEMPTS. 

As restricted by Rev. St. § 72.Ô [U. S. Comp. St. 1901, p. 5S.3], a fédéral 
court is without power to punish for contempt a person not an offlcer of 
the court nor a suitor therein on a rule which charges him only with using 
or attempting to use its process to obstruct the administration of justien 
In a State court. 

[Ed Note. — For cases in point, see Cent. Dig. vol. 10, Couteiupt, §§ 23- 
26, 9.5-103.] 

On Rule for Contempt. 

Harry Skinner, for the United States, 
Pou & Fuller, for défendant. 

PURNEIvL, District Judge. The court is asked to attach respondent 
for contempt on the ground that he has committed a contempt of this 
court in unlawfully using and abusing the process of this court to ob- 
struct the administration of justice in the superior court of Durham 
county, N. C, and on motion of the United States attorney a rule to 
show cause was issued ; the cause having been heard on the pleadings 
at the regular December term, and the further hearing continued to 
the adjourned term in January. To this rule respondent has answered, 
first by plea: 

"(1) That, even If he had attempted an act the effect of which would be to 
obstruct the administration of justice in the superior court of Durham county, 
North Carolina, the said act would not be a contempt of this court, and that 
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thls court would not have juHsdictiomander the laws enaeted by the Congress 
<of the United States to punlsh for sueh alleged offense." 

Second by demnrrer: 

"(2) Bespondent demurs to the sufliciency of the rule, and allèges that upon 
its face the said rule does not set out facts or circumstances whlch woUld con- 
stitute a contempt of thls court, and that, there being no allégation that the 
alleged offense was committed within the présence, verge, or view of the court, 
and there being no allégation that respondent was an oàicer of this court, or 
that he had refused to obey any injunction, writ, or process of this court, there 
are no facts or circumstances for which this honorable court may punish re- 
spondent as for a contempt." 

Third by answer : 

"(3) With the réservation aforesaid of ail rights, and without walving any 
rights or consenting to jurisdiction, respondent allèges that it is not true that 
he has abused or used the process of this court to obstruct the administration 
of justice in the superior court of Durham county, North Carolina." 

This pleading is duly verified and certified in due form by three firms 
and one individual attorney, ail reputable members of the profession. 
Suppose the allégations made are true, which respondent dénies under 
oath, and considering the matter purely as a question of law, do the al- 
légations in the application or the rule, taking them to be true, consti- 
tute a contempt of this court? "Butting in" to cases, is simply inter- 
meddling with other people's business, exceedingly bad manners, but 
does not constitute a contempt of court. 

Contempts of court, as are ail other offenses cognizable by this court, 
are statutory, and, being pénal, the rule is the statutes are to be strictly 
construed. Section 725, Rev. St. [U. S. Comp. St. 1901, p. 583], is 
erroneously supposed by some to be the only statute on the subject; 
but in this section, or the proviso therein, Congress sought to limit the 
manner in which the power of the courts, which, as said by the Suprême 
Court, is inhérent in ail courts, may punish for contempt, as follows: 

"Provided that such power to punish for contempt shall not be construed to 
•extend to any cases except the misbehavior of any person in their présence or 
so near thereto as to obstruct the administration of justice, the misbehavior 
■of any of the ofHcers of said courts in their otiicial transactions or tlie disobe- 
dienco or résistance of any such offlcer or by any party, juror, witness or other 
person to any lawful writ, process, order, rule, decree or command of said 
court." 

Riggsbee was not an ofificer or a suitor in the court. His attorneys 
Avere officers, but the attorneys are not before the court. The rule as 
to attorneys and officers is even stronger than as to suitors or citizens 
who are not suitors. An attorney who collects money for his client and 
refuses to pay it over is liable to be attached for contempt. If he has 
>cotmter acts or claims for his services, the courts will leave the matter 
to be settled in the usual way, but may disbar him for misconduct. Ex 
parte Robinson, 19 Wall. (U. S.) 506, 32 L. Ed. 205. Why? Because 
he is an officer of the court. Rule 7 of this district is based on the dé- 
cisions of the higher courts, and supported by authorities it is not neces- 
sary to quote : 

"Rule 7. If any attorney shall be guilty of any disbonest practice, or shall 
■commit any willful contempt of the court, and shall not make due submission 
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and amends therefor to the satisfaction of the court, he sliall be dlsmissed 
f rom the bar, or otberwise punisbed, as tbe court may deem just." 

Courts of justice hâve an inhérent power to punish ail persons for 
contempt of their rules and orders, for disobedience of their process, 
and for disturbing them in their proceedings. Bouvier, and authorities 
cited, English and American. 

It is said that it belongs exclusively to the court offended to judge 
of contempt and what amounts to a contempt (State v. Matthevvs. 37 
N. H. 450), and no other court or judge can or ought to undertake 
in a collatéral way to question or review an adjudication of contempt 
made by another compétent jurisdiction. Authorities in Bouvier, 352. 
But it is now held that a court of superior jurisdiction may review on a 
matter of contempt on appeal, but not on habeas corpus. Jordan v. 
State, 14 Tex. 436. Such review is on appeal. A party guilty of a con- 
tempt is not entitled to a jury trial, and his sentence is not reviewable 
by habeas corpus. Interstate Com. Com. v. Brimson, 154 U. S. 447, 
489, 14 Sup. et. 1125, 38 L. Ed. 1047; U. S. v. Pridgeon, 153 U. S. 
48, 14 Sup. Ct. 746, 38 E. Ed. 631; In re Debs, 158 U. S. 564, 600, 
15 Sup. Ct. 900, 39 h. Ed. 1092. 

Courts of the United States bave power to punish by fine and im- 
prisonment, at their discrétion, misbehavior in their présence or so near 
thereto as to obstruct the administration of justice, although the offense 
is also punishable by indictment under section 3399, Rev. St. [U. S. 
Comp. St. 1901, p. 2233]. Under section 725 the court, when in ses- 
sion, is présent in every part of the place set apart for its use and for 
the use of jurors, witnesses, and officers, and misbehavior in any part 
of such place is misbeliavior in its présence. In re Savin, 131 U. S. 
267, 9 Sup. Ct. 699, 33 h- Ed. 150. The court bas power to punish 
summarily offenses mentioned in section 735. The respondent, who 
was cbarged with attempting or endeavoring by improper means to 
compel a witness in the District Court from tcstifying, was punishable 
only by indictment. The honored justice who delivered the opinion 
of the court says ; 

"Altbougli the word 'suiumary' was for some rea^on not repeatod in tlie ré- 
visai, which invests tlie courts of tbe United States with power to punish b.v 
fine and Imprisonment at the discrétion of tbe court contempts of tlieir au- 
thorit.v in certain cases deflned in section 725, we do not doubt tbe power 
to proceed summarily for contempt in those cases. It was in efïect so adjudged 
in Kx parte Terry, 128 U. S. 289, 9 Sup. Ct. T7, .32 L. Ed. 405. And, furtber, 
where the contempt is committed under the eye or witliin tbe view of tlie 
court, it may proceed upon Its own l^nowledge of tbe fac-ts and punish tbe 
offender without further proof, and without issue or trial in any form. Ex 
parte Terry, ]28 U. S. 289, 309, 9 Sup. Ct. 77. .32 L Ed. 405. Wliereas, in cases 
of misbehavior, of wbich tbe judge cannot bave such Personal knowledge and 
is informed thereof only by tbe confession of the party or by tbe testimony un- 
der oatb of others, the proper practice is by ruie or other process to require 
the o'ffender to appear and show cause why be sbould not be punisbed. 4 BI. 
Com. 286. But tbis différence in procédure does not affect the question as to 
whether particular acts do not, witbin tbe meaning of the statute, constitute 
misbehavior in the présence of the court." 

When an attempt is made by afïidavit on which a motion is founded 
to confer jurisdiction to which the court is not entitled, it is a gross 
contempt of court, for which ail concerned are liable to pénal punish- 
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ment (Justice Campbell, in Eberly v. Moore, 24 How. [U. S.] 147, 
16 ly. Ed. 612), because the attorney making the motion was an officer 
of the court, and the affidavit not true,but calculated and intended.to 
mislead the court. 

Punishments for contempt of court bave two aspects, namely: (1) 
To vindicate the dignity of the court from disrespect shown to it or its 
orders. (2) To compel the performance of some order or decree. In 
re Chiles,_23 Wall. (U. S.) 157, 22 L- Ed. 819. In quoting with approval 
this décision, the Suprême Court, speaking by Mr. Justice Harlan, in 
Ex parte Terry, 128 U. S. 310, 9 Sup. Ct. 81 (32 L. Ed. 405), says: 

"It was compétent for the Circuit Court, Immediately upon the commis- 
sion iu Its présence of the contempt, * * * to proceed upon its ovvn knowl- 
edge of the facts and punish the oÉender, without further proof and wlthout 
Issue or trial in any form. It was not bound to hear any expianation of his 
motives, if it was satisfled — aud we must conclusively présume, from the 
record before us, tliat it was satisfled — from wliat occurred under its own eye 
and within its hearing, that the ends of justice demanded immédiate action, 
and that no expianation could mitigate his offense or disprove the fact that 
he had committed such contempt of its authority and dignity as deserved in- 
stant punishment. Whether the facts justifled such punishment was for that 
court to détermine under its solemn responsibility to do iustice and to main- 
tain its own dignity and authority." 

I hâve been unable to find any décision or rule upon which to hold 
respondent bas been guilty of a contempt of this court, and after a care- 
ful investigation of the law and authorities bearing upon the questions 
of law presented by respondent's plea and demurrer to the rule, the 
court entertaining the views expressed in the foregoing opinion, it is 
deemed unnecessary to make further investigation as to the facts ; hence 
the rule is discharged, as is respondent from further appearance in 
answer to the rule. 



THE EVA D. ROSE. 
(District Court, E. D. North Carolina. February 8, 1907.) 

1. SlIlPPING — CONTRACT OP AfFREISHTMENT — EVIDENCE. 

In the absence of a charter party, the bills of lading delivered to the 
shipper are talven as the best évidence of the contract of carfiage. 

2. SaME— NONDELIVEKY OF CARGO— LiEN. 

The going aground of a vessel is not, ipso facto, négligence which gives 
a lien in admiralty on the vessel for nondelivery of cargo In accordance 
with the contract. 

3. Same — Waiver. 

Where a vessel went aground not far from a port of delivery, consignées» 
who received cargo where she lay, thereby waived a delivery in strict com- 
pliance with the contract. 

4. Seambn— Lien fob Wages. 

Where seamen Intervene with claims for wages in a suit in rem against 
the vessel, a court of admiralty will adjudge their rights on such inter- 
vention, regardless of the merits or disposition made of the original llbel. 

In Admiralty. Suit in rem for nondelivery of cargo. 
D. L. Ward and A. D. Ward, for libelant. 
W. D. Mclver, for respondent. 
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PURNELL, District Judge. Under a verbal contract with Mathorn 
& Hooper, of Baltimore, the master of the schooner Eva D. Rose agreed 
to carry about half a cargo of merchandise from Baltimore and Nor- 
folk to Vandemere and Stonewall, N. C, for $140. In entering Bay 
river the schooner ran aground, stuck fast. The captain went ashore 
and 'phoned from a country store to some of the consignées at Van- 
demere. Several came down the river and aboard the schooner. 
Thèse consignées vvanted to take their goods ofï on lighters and small 
boats. The master demanded their bills of lading, which were not pro- 
duced. He then demanded receipts for such goods as were taken off 
his vessel. The master and consignées chafïered for some time, when 
it was agreed $40 should be taken from the freight money in satis- 
faction for the bagging jettisoned, and the balance of the freight was 
paid. The master continually and repeatedly asked for the bills of 
lading, which were not produced. Respondent would hâve had no 
right to deliver the cargo to a stranger, and took great risk in deliver- 
ing to any one except the consignée. The Thames, 14 Wall. 98, 30 
L. Ed. 804. Threats of libel were made, and under the circunistances 
the master of the vessel became confused, when it appeared to him 
advantage was being taken of him, a stranger, in strange waters, try- 
ing to do what he conceived to be right. Being unable to make any 
satisfactory settlement or concession, when the cargo was mostly dis- 
charged as before stated and his vessel floated, he put to sea, saying 
he would take the remaining part of the cargo back to the consignors 
in Baltimore, and was going outside because of a threat and fear his ship 
would be libeled if he attempted to return the way he came, through 
the canals. Claimants commenced claim and delivery proceedings in 
the State court, and then secured a libel in rem, engaged the Revenue 
Cutter Boutwell, and overhauled the schooner at Ocracoke Inlet, 
where she had again gone aground, and took her back to New Bern, 
N. C. This is a laconic but fair statement of facts which are proved 
from the record and the dépositions taken by consent. The commis- 
sioner was not directed or authorized to fînd the facts, though that 
is the usual practice, because the proctors, at whose instance the référ- 
ence was made, objected and only asked for an order to take and report 
the testimony. Questions of fact were discussed at the hearing which 
do not seem to be germane or important. The testimony is volu- 
minous, and, as briefed by counsel, covers 24 closely typewritten pages. 
Pending the case, seamen intervened for unpaid wages. Three in 
number, E. C. Warren, master, and bailee of the schooner Eva D. 
Rose, answered admitting some of the allégations of the libel, and 
denying others, such as the négligence charged in getting aground. 

There was no charter party, but the aiïreightment contract was paid. 
In the absence of a charter party, the biU of lading delivered to the 
shipper is taken as the best évidence of the contract, or as a substi- 
tute for a regularly dravtm charter party. The Thames, 14 Wall. 
98, 20 L. Ed. '804. 

Going aground is not, ipso facto, négligence, which, under any 

statute or rule in admiralty cited or found, gives to parties having 

freight aboard a lien on a vessel. There is no claim for salvage, and 

was none. The vessel was never in extremis, or even danger of 

151 F.— 43 
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wreck, and no claim of this nature was set out or made. The libel 
is in rem. Liens in admiralty are stricti juris. But the Suprême Court 
seems, in the case cited above, in re The Thames, to hâve allowed a 
libel in rem for damage to cargo, or wrongful delivery to a party not 
named in the bill of lading, but claiming as assignée thereof. But 
much of the cargo was delivered at Mawl Point when the vessel was 
aground, received by consignées, and this must be taken as a waiver 
of a strict compliance with the contract to deliver at Vandemere or 
Stonewall. Libelants had an appropriate remedy, claim and delivery 
of Personal property, in the state courts. The goods were within the 
jurisdiction of the state courts, and, according to papers sent up in 
the record, such proceedings were actually commenced, but abandoned, 
and the aid of this court in admiralty invoked by a libel in rem. 

The state law gives no lien on the vessel under the state of facts as 
they exist in this case, and the court has been cited to no United 
States statute, but the claim is based on a failure to comply with the 
charter party or affreightment contract. The seamen intervened for 
their wages, and, under admiralty rule 13, they can maintain a libel 
in rem against the ship, and the master of the vessel sets up a claim 
for demurrage. Under the strict rules of pleading in civil courts 
thèse, intervening pétitions would dépend on the libel; but seamen 
being spécial wards of the admiralty, and the court being more libéral 
in dealing especially with seamen, its rules of pleading are to be liber- 
ally construed, and, in dealing with sailor's rights, will retain their 
interpleader, if it bas merit, and adjudge their rights as upon an 
original libel. Their claims are not disputed, hence a decree will be 
entered allowing their claims for wages, as fîled, and their cost. The 
claims for seamen's wages are the highest rank of maritime liens, adher- 
ing to the last plank of a ship, ranking ail other contract claims of the 
same relative duties. The Virgo (D. C.) 46 Fed. 294. 

The vessel was not a common carrier, but strictly a bailee. There 
was no written charter party, and the bills of lading, which might be 
taken as a substitute for a charter party, are on dififerent blanks, some 
of the Baltimore Steam Packet Company, and some of the Atlantic 
Coast Line Railroad Company, necessarily containing in the fine print 
provisions applicable to either and from which no definite contract can 
be evolved. The master was entering waters with which he was not 
familiar, and claims to bave been steering according to the United 
States sailing rules. It is in évidence that Bay river at this point is 
about two miles wide, with an abundance of water for a schooner of 
the draft of the Eva D. Rose ; that a buoy or beacon had been recently 
changed at or near Mawl Point, where the Rose grounded, which 
had not been noted in the sailing rules. For this the court is furnished 
no évidence, except such as appears in the testimony of the witnesses. 
The latest sailing rules, which the master claims to hâve been follow- 
ing, are not produced. In re The Chattahoochee, 173 U. S. 550, 19 
Sup. Ct, 495 (43 L. Ed. 801), the Suprême Court says, speaking 
through Mr. Justice Brown, considering the question of changes : 

"But libelants insist in this connection that the act of February, 1893, known 
as the 'Harter Act,' has modifled the previous existing relations between the 
vessel and àer cargo, and has an important bearing upon this branoh of the 
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case. By the third section of that act, the owner of a seaworthy vessel (and 
in the absence of proof to the contrary, a vessel will be presumed to be sea- 
worthy) is no longer responsible to the cargo for damage or Joss resultlng 
from errors in navigation." 

Since the hearing, a paper writing has been filed, a kind of stipula- 
tion, an agreement, or receipt for goods aboard the vessel, releasing the 
marshal. This paper writing, whatever it may be called, is signed 
and sealed by six of the consignées and the master, and seems to be 
an abandonment of ail claims, except for cost and some goods claimed to 
be short, which shortage the master dénies. Since the filing of this 
paper, the case presented is more than ever conf used and rendered more 
difficult to ■ ascertain the contentions or rights of the parties. The 
receipt of goods at Mawl Point, and receipt in full for such goods, was 
a waiver of the obligation on the part of the consignée of such goods 
to hâve the voyage completed to Vandemere and the goods delivered 
there. The agreement as to the bagging jettisoned and the réduction 
of the freight merely seems to hâve been a satisfaction of ail claims 
on this score, and at the time was so intended. It must be taken 
and given the effect intended at the time the agreement was made and 
entered into ; there being no allégation sufficient to avoid this purpose 
of the action of the parties. The only claims then remaining under 
the original libel are as to that part of the cargo left on the vessel (there 
is nothing there now), the shortage on the bills of lading, of which 
there is no definite satisfactory proof, and the claims for seamen's 
wages. The latter must be allowed. The othcrs are disallowed for 
want of satisfactory proof. 

It is therefore ordered, adjudged, and decrced that the libel herein 
be dismissed, ^ and each party pay bis own cost, except as to the in- 
tervening libéls of the three seamen, which are allowed with their 
costs, to be paid by respondent and the vessel, or the proceeds of a sale 
thereof. The claim for demurrage is disallowed. 



IIUNT V. O'CONNOR. 

(Circuit Court, W. D. l'ennsylvania. February 20, 1007.) 

No. 10. 

Account— Equitable Jceisdiction— Adéquate Remedy at Law. 

A bill for an accounting which allèges that coraplainant C(jiitracted with 
a railroad company to do certain construction worlc, that he sublet a por- 
tion of the same to défendant, who was to receive the sanie prices paid by 
the company therefor, less 10 pcr cent., that after a portion of the worli 
had lieen done complainant, at defendant's requcst, took full charge and 
superintendence of the work under the suhcontract, and in doing the same 
made payments on behalf of défendant, does not state a case within the 
cognizance of a fédéral court of equity, it apjiearing from such allégations 
that complainant has a plain, adéquate, and complète remedy at law, since 
the amount due the défendant under his contraet is ascertainahle from the 
records of the railroad company, and the amounts advanced by complain- 
ant are presumably within his own knowledge. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Account, §§ 62- 
70,] 
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In Équity. On demurrer to bill. ^ ,! 

Arthur Fording, for complainant. 
M. J. Hosack, for respondent. 

EWING, District Judge. The plaintifï's bill allèges a contract taken 
by himself and one William Kenefick originally, and subsequently the 
rights thereof were entirely vested in the plaintiff, for the performance 
of certain work for the Pittsburgh, Carnegie & Western Railway Com- 
pany, the portion thereof involved in this action being what is known 
as section 19 of said road; and that, on the 14th of November, 1903, 
the plaintiff made a subcontract with the défendant whereby the défend- 
ant undertook and agreed to "excavate and remove the material from 
the west end approach of a certain tunnel to be built on said section 19, 
and to do such work for your orator's contract price specified in the 
said railroad company's contract, less 10 per cent., ail such work to be 
donc in accordance with the plaintiff's said contract with the railroad 
Company" ; that the défendant having undertaken said work his prog- 
ress therein was too slow to be satisfactory and to comply with the re- 
quirements of the principal contract and of the subcontract, in con- 
séquence whereof the plaintiff furnished the défendant with materials 
and supplies at tlie defendant's request to aid in the more rapid prose- 
cution of the work; and that on May 38, 1903, the plaintiff and the 
défendant agreed that the plaintiff "should assume for the said défend- 
ant the superintendence and management of the said work and thereby 
bring it to completion for the défendant," and further expressly agreed 
that if the plaintiff should find it expédient to advance money in the 
course of such work for payment of accounts or claims against the said 
défendant the plaintiff should be entitled to charge such payments 
against the defendant's account under the said subcontract of Novem- 
ber 14, 1902; that the plaintiff thereupon did assume the superintend- 
ence and management of the said undertaking and work of the défend- 
ant, and diligently and economically prosecuted the same to completion ; 
that in the course of the said work the neglect of the défendant to 
furnish supplies, materials, and money for the payment of wages often 
made it necessary for the plaintiff either to advance his own funds for 
such purposes, or to allow the said work to be neglected; that it like- 
wise became necessary for the plaintiff to advance money to creditors 
of said O'Connor on account of bills and accounts outstanding in order 
to protect the said work from interférence ; that, during the course of 
the said work so donc for the défendant, the plaintiff paid ail such 
necessary expenses for materials, supplies, equipment, wages, and sala- 
ries as were necessary for the prosecution of the said work and were 
net provided for by the défendant; and that the accounts of the paid 
work and of payments on account theçeof, and ail expenses incurred 
by the plaintiff in connection therewith, and of payments and expenses 
by said O'Connor on account thereof, are long and intricate and are 
still open and unsettled, and that they cannot be taken except in a court 
of equity, and that the plaintiff has no adéquate remedy at law ; and 
that the défendant had begun and is prosecuting an action at law 
against the plaintiff and said Kenefick, as alleged copartners, for the 
recovery of the sum of $9,010.67, which he allèges to be the balance or 
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sum of money coming to him in respect to the said transaction. 
Wherefore the plaintiff prays that the défendant may be required to ap- 
pear and answer (but not under oath) and make a true discovery and 
disclosure of and concerning ail and singular the transactions and mat- 
ters aforesaid, and that an account may be taken, by and under the di- 
rection and decree of the court, of ail dealings and transactions between 
the plaintiff and the défendant, and that the balance found due upon 
the settlement of said accounts be paid. 

To this bill the défendant has filed a demurrer: First, that the bill 
shows no ground for équitable relief; second, that it shows simply a 
relation of debtor and créditer; and third, that there is no necessity 
shown for any discovery, because the bill sets forth that the plaintiff 
furnished the défendant with material and supplies and assumed the 
superintendence and management of said undertaking and work of the 
défendant, and diligently and economically prosecuted the same to com- 
pletion, thus exhibiting his knowledge of the transaction between him- 
self and the défendant. 

A careful examination of the bill discloses no grounds for équitable 
relief beyond the allégations that the accounts between the plaintiff 
and défendant are long and intricate and still open and unsettled, that 
the said accounts cannot be properly taken except in a court of equity, 
and that the plaintiflf has no adéquate remedy at law. The contract be- 
tween the plaintiff and the railway company is not shown, so that we 
cannot ascertain its character nor learn regarding the amount of the 
materials excavated and removed and the price to be paid therefor. 
But it is assumed that it was one of the ordinary contracts of that char- 
acter for the construction of railroad work, and that it merely specified 
what was to be paid for various kinds of work, and how the amount 
of the labor performed should be ascertained; so that there should be 
really no difficulty in ascertaining upon the ground, and certainly from 
the railway company's archives, exactly the amount of work that was 
done at the point in question, the character of it, and the compensation 
for the same. The railway company's engineer no doubt had super- 
vision of this work, and made the estimâtes and returns to the com- 
pany upon which payment was made under the contract. Thèse esti- 
mâtes, we know, are ordinarily taken at stated periods, so that there 
should be no difficult}- in ascertaining the amount of the work that had 
been accomplished by the défendant between the date of his contract, 
November 14, 1902, and the date on which the plaintiff took charge 
thereof, May .38, 1903. From that date, May 28, 1903, according to 
the plaintiff's own allégations, he had entire charge and management of 
the work, and ail the accounts thereof are evidently in his possession. 
What payments were made by the défendant on account of expenses 
does not appear to be a matter of any moment at ail in the détermina- 
tion of this case, because his compensation is based on the railway 
company's contract, and ail that is necessary for the elucidation of the 
case is an account of the work done by O'Connor prior to May 28, 
1903, which, as stated, the railway company can evidently furnùsh, and 
the amount expended by the plaintiff for the completion of that con- 
tract subséquent to that date, a fuU account of which must be in his 
own possession. Under thèse circumstances, I can see no reason what- 



710 151 FEDERAL RBPOETEB. 

€ver why a plain, adéquate, and complète remedy niay not be had at 
law, nor any reason for the intervention of equity. Section 723 of the 
Revised Statutes of the United States [U. S. Comp. St. 1901, p. 583] 
expressly déclares that "suits in equity shall not be sustained in either 
of the courts of the United States in any case where a plain, adéquate 
and complète remedy may be had at law." 

So, in view of the opinion above expressed as to the case exhibited 
in the bill, and by reason of the provisions of the section above quoted, 
the demurrer is sustained. 



Ex parte BROWN. 
, (Circuit Court, D. Massacliusetts. Mareli 1, 1907.) 
No. 230. 

Oeiminal Law— Félonies and Misdemeanobs— Massachusetts Statute. 

Rev. Laws Mass. c. 215, § 1, provides tliat any crime puuishable by deatli 
or by imprisonment in the State Prison is a felony, and that ail other 
crimes are misdemeanors. When such statute was enacted the state had 
but one state prison, in whlcli both men and women were conflned, but 
subsequently it established a women's prison, and prorided by statute that 
women convicted of offenses for which they wovild previously hâve been 
sent to the state prison should thereafter be sentenced to the women's 
prison, and also that women convicted of lesser offenses punishable by im- 
prisonment in a jail or house of correction niight be sentenced to such 
women's prison. Beld, that the latter class of offenses were not thereby 
made félonies, but that so far as relates to women the grade of the of- 
fense was no longer determined by the place of imprisonment to which 
they might be sentenced, but rather by the place in which a man gullty of 
the same offense would be conflned. 

[Ed. Kote. — For cases in point, see Cent. Dig. vol, 14, Criminal Law, 
i§ 29-31.] 

At Lavif. On pétition for writ of liabeas corpus, 

P. H. Kelley, for petltioner. 

John S. Richardson, for the Commonwealth of Massachusetts. 

LOWEL,L, Circuit Judge. The petitioner has applied for a writ 
of habeas corpus to release her from confinement in the house of cor- 
rection of Suffolk county. Thèse are the facts : Complaint was made 
against her in the municipal court of the city of Boston for keeping a 
house of ill famé. Rev. Laws Mass. c. 313, § 19. To this complaint 
she pleaded not guilty. She was tried without a jury and found 
guilty, and was sentenced to six months imprisonment in the House 
of Correction. From the judgment of the municipal court she ap- 
pealed to the superior court, and the complaint against her was entered 
there. In that court she entered a motion to quash the complaint; 
she was called to corne into that court, made default, was arrested, 
committed to jail, brought before the court, and sentenced to the 
House of Correction for a year. She contends that the crime for 
which she is undergoing a punishment is, by the laws of Massachusetts, 
a felony, for which she cannot be punished except upon indictment 
found by a grand jury. Her argument that the crime charged against 
her is a felony is substantially as follows : 
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Rev. Laws Mass. c. 215, § 1, provides that any crime punishable by 
death or by imprisonment in the State Prison is a felony, and that ail 
other crimes are misdemeanors. The Women's Prison at Sherborn 
was established for the separate confinement of female prisoners, and 
those women who, before its establishment, would hâve been sentenced 
to the State Prison in Charlestown, are now sentenced to Sherborn. 
Hence the Women's Prison is a state prison, and those sentenced 
to it are félons by the définition of the statute. The petitioner might 
hâve been sentenced to Sherborn as punishment for the crime charged 
in the complaint against her. Hence it foUows that she was charged 
with a felony, and her conviction and imprisonment without an indict- 
ment were illégal. 

But while ail female félons, speaking generally, are sentenced to 
Sherborn, it does not follow that ail those sentenced there are félons. 
A comparison of Rev. Laws, c. 223, § 1, which establishes the State 
Prison in Charlestown, with section 38, which establishes the Women's 
Prison, exhibits as much différence as resemblance. Compare section 
20, which establishes the Concord Reformatory. That the offense of 
which the petitioner was convicted is a misdemeanor and not a 
felony was decided in Commonwealth v. Smith, 138 Mass. 489. There, 
indeed, the défendant was a man, but it is inconceivable that the same 
ofïense should be a misdemeanor or a felony according to the sex of 
the offender. 

The answer to the petitioner's argument is therefore obvious. While 
inen and women guilty of the same offenses were punished in the same 
prisons, the Législature made the prison the test of the felony. A 
separate prison was thereafter established for women. To it could be 
sentenced not onty a female félon, but also a female misdemeanant, 
"a female who is convicted of a crime which is punishable by im- 
prisonment in a jail or house of correction." Rev. Laws, c. 220, § 15. 
So far as women are concerned, the place of imprisonment is no longer 
the test of felony, but rather the place in which a man guilty of the 
same offense would be confined. 

This appears so plainly from a reading of the statutes that the court 
need not consider if the petitioner should not hâve been put to her 
writ of error, althouga her imprisonment had appeared illégal. Reid 
V. Jones, 187 U. S. 153, 23 Sup. Ct. 89, 47 L- Ed. 116. 

The petitioner allèges other defects in the proceedings, but they were 
not argued. 

Pétition for writ of habeas corpus denied. 



In re GRIVE. 

(District Court, D. Connecticut. Februarj' 28, 1007.) 

No. 1,658. 

BANKBXiPTcy— Teaxsfeb of Pbopebïy by Bankkupt— Unpaid Ciieck. 

Under Gen. St. 1902, § 4359, which provides that "a check of itself 
does rot operate as an assignment of any part of tlie funds to the crédit 
of the drawer with tlie banls, and the bank is not liable to the holder, 
unless and until it accepta or certifies the check," the joayee of a check 
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dravvn against a sufficient deposit and presented two days beforc the 
flUng ot a pétition in banliruptcj' by tbe drawer, but whicb was not paid 
Eor accepted by the bank because of rumors tbat such proceedings were 
contempiated, aoquired no claim agaiiist tlie baulî nor lien upon the 
fuud, nor did a statement by the banlc that it vvould talie advice and pay 
the check if it could amount to an acceptance, where it subsequently re- 
fiised to aceept or pay it 

In Bankruptcy. On certificate from référée. 

De Forest & Klein, for claimants. 
Beers & Foster, for trustée. 

PlyATT, District Judge. The facts upon which the order directing 
the Bridgeport Company to pay over to the trustée ail funds on de- 
posit with it in the name of the bankrupt at the date of adjudication 
(which was April 19, 1906) was based are as follows: 

"(1) On April 12, 1906, the bankrupt, Grive, was iudebted to tbe claimants 
Doherty and Freensau in the sum of ¥470, for which amouut he gave tbeiu his 
check upon the Bridgeport Trust Company bearing date of that day. 

"(2) At the time the check wiis presented to the trust compauy for payment 
on April 17, 1906, tlie trust compauy stated that they had read iu tlie news- 
paper that Grive was going into baukruptey, and that they would take advice 
thereon and would pay the check if they could. Subsequently said trust Com- 
pany declined to pay the check. 

"(3) At tlie time of the présentation of the check for payment. Grive had not 
flied a pétition in bankruptcy, and had funds ou deposit with the trust com- 
Ijany in e.xcess of the amouat of the check, and the trust compimy would hâve 
paid the check except for the rumor of bankruptcy proceedings." 

Section 4359, Gen. St. 1902, provides that: 

"A check of itself does not operate as an assi.gimient of any part of the funds 
to tlie crédit of the drawer with the bank, and tlie bauk is not liable to the 
hoider, unless and uiitil it aceepts or certifies the checlv." 

Indeed, the law was substantially so before the statute was enacted. 

No préférence being suggested, the only question arising is whether, 
under the facts set forth, without more, it is possible to find that 
the trust company accepted the check. Counsel for claimants say that 
the facts show a "conditional acceptance." It is plainly a condition 
précèdent, however, viz., that they "would take advice thereon and 
would pay the check if they could"— things to be done in the future, 
and prior to acceptance and payment. 

It is insisted that, because it was the légal duty of the trust com- 
pany to pay the check on the 17th, it is to be presumed that they dis- 
covered their duty before the 19th, but the condition was a broader 
one ; they were to "take advice," and it is not found as a fact that they 
did take advice, or did discover their duty, or did act thereon after 
discovery; on the contrary, it is distinctly found that "subsequently" 
they "declined to pay the check." To my mind, the duty of the 
trust company on the 17th is immaterial. The motives of the oiîfîcer 
who refused the payment seem equally immaterial. The plain fact 
remains that there was no récognition of an immédiate obligation to 
pay the check, and therefor it was not accepted, and no rig^ht of ac- 
tion accrued on behalf of the payées against the trust company. 
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This is a sad case, and appeals with unusual force to the conscience 
of the court, but the stubborn facts conipel the mind to sustain the 
ruling below. 

The order is affirmed. 



BRODHEAB v. QUARRYVILLE NAT. BANK. 

(Circuit Court, E. D. Penusylvania. February 21, 1907.) 

No. 76. 

COUETS— FEDERAL COUETS—PHOCEDUBE— EQUITABLE SeT-OFF IN ACTION AT 

Law. 

In an action at law in a fédéral court hy tbe receiver of an insolvent 
corporation against a bank to reeover a deposit standing to tbe crédit 
of tbe corporation on tbe boolis of tbe banli at tbe time of plaintifC's ap- 
pointment, tbe défendant cannot set oft: tbe amount of notes held by it, 
signed by offieers of tbe corporation individually, although sucli notes were 
discounted for the beneflt of tbe corporation and tbe deposit sued for is 
solely tbe proceeds of sucb discount, the daim of tbe banlv against tbe 
corijoration being purely équitable and sucli as cannot in any event be 
set off in an action at law in a fédéral court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 913.] 

At Law. On motion by défendant for judgment notwithstanding 
the verdict. 

R. Stuart Smith and Morgan & Lewis, for plaintiff. 
W. U. Hensel, for défendant. 

J. B. McPHERSON, District Judge. This is a suit by the re- 
ceiver of the John Shields Construction Company against the Quarry- 
ville National Bank to reeover $3,760.67, being the balance on deposit 
in the bank to the crédit of the construction company on December 
30, 1905, the date when the receiver was appointed. The facts were 
not in dispute, and each party asked for binding instructions, where- 
upon a verdict was directed for the plaintiff, the court reserving the 
questions raised by the points that were submitted for charge, and 
reserving also the usual question whether there was any évidence 
to go to the jury in support of the plaintiff's claim. One of the pleas 
filed by the bank was set-off, and under this plea it sought to hâve 
a certificate in its favor, in accordance with the Pennsylvania practice, 
for the différence between the amount on deposit to the crédit of the 
construction company and the amount due at the time the receiver 
was appointed upon two unpaid notes, which it averred to be in effect 
obligations of the construction company to the bank. 

Briefly, the facts are as follows: The construction company was 
doing certain work in the neighborhood of Quarryville, and desired 
to obtain a Hne of crédit with the bank to the amount of $12,000. The 
capital of the bank, however, was only $60,000, and, as a national bank 
is forbidden to lend more than 10 per cent, of its capital to one person, 
the following device was adopted to évade this prohibition. John 
Shields, one of the principal stockholders of the construction company, 
made a note for $6,000, which was indorsed by John Carter, an officer 
of the company, and Carter made a second note for the same amount, 
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which was indorsed by Shields. Both notes, in this condition,, were 
then discounted by the. bank, and the proceeds were placed ta tlie 
crédit of the construction company. Tliese notes were renewed frotti 
time to time, and $1,000 was paid on account of one of them, so that 
$11,000 was owing at the time when the receiver was appointed, al- 
though neither note was due at that date. The balance on deposit 
to the crédit of the construction company, for the recovery of which 
this suit is brought, was wholly the proceeds of the last renewal. The 
receiver claims it as the prOperty of the construction company, denying 
the right of the banlc to retain it in part payment of the two notes 
referred to, and denying also the right of the bank in any event to hâve 
a certificate in its favor. 

The contention of the bank that it should hâve a certificate in its 
favor may be dismissed with a few words. This is an action at law 
in which the plaintiiï has a prima facie légal title to the money in 
dispute. The bank has no légal claim whatever upon thèse notes 
against the construction company; its right, whatever it may be, is 
purely équitable, and for this reason, if for no other, the certificate 
asked for cannot be allowed. Whatever the procédure may be else- 
where, a practice of this kind cannot be foUowed in the fédéral courts, 
where the line between légal and équitable rights is still so sharply 
drawn that an équitable defence to a légal title is rarely, if ever, 
permitted. And I think, also, that little more need be said concerning 
the claim of the bank to retain the deposit in partial payment of debts 
that are legally due from Shields and Carter and from them alone. 
The bank's claim against the construction company is wholly équitable. 
The company is neither maker nor indorser of thèse notes. They are 
the légal obligations of the two individuals just named, not of the 
■company, and the bank could not sue the company in the Circuit Court 
at law upon them. If the company is liable to the bank because the 
former has profited by the transaction between the bank and Shields 
and Carter, it is liable for équitable reasons that cannot be taken into 
account in this action. As is well known, équitable relief is often 
.administered in Pennsylvania through common-law forms — a practice 
which I am accustomed to and heartily approve — but in the fédéral 
•courts no such practice prevails, and the old distinction between law 
and equity is maintained. 

If this point of view is correct, it would be useless to discuss the 
conflicting décisions in this state and elsewhere that hâve dealt with 
the right of a bank to set oflf debts (whether due or not due) owing 
to it by an insolvent depositor against the claim of his représentative 
to recover the deposit. No décision is in point that has merely con- 
sidered the question whether a claim to a légal set-off by a bank may 
be set up against a légal claim by the insolvent's représentative to a de- 
posit, and I hâve discovered no case in which a situation like that 
now before me has been passed upon by a fédéral court. 

The motion for judgment notwithstanding the verdict is refused. 
Judgmerit may be entered for the plaintifif on the verdict. 
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TJNITED STATES v. LAM JUNG SING. 

(District Court, W. D. New York. March 19, 1907.) 

Aliens— CniNESE Exclusion— Evidence of Nativity. 

Evidence considered in a proceeding for tlie déportation of a Cliineso 
person, and held not suflicient to sustain his claim that he was born in tlie 
United States. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Aliens, § 84.] 

Hamilton Ward, for appellant. 
Donald Bain, for the United States. 

HAZEL, District Judge. At the first hearing before the United 
States commissioner at the close of the government's case, the de- 
fendant, a Chinese person, made application for leave to take testimony 
by commission or dedimus potestatem in the city of Chicago, for the 
purpose of proving that he was a citizen of the United States. The 
commissioner decided that he had no jurisdiction to issue such com- 
mission or direct that such testimony be taken de bene esse. There- 
upon counsel for the government requested the défendant to be sworn, 
but on advice of counsel défendant refused to be sworn. Thereupon 
the commissioner entered an order of déportation to China. An ap- 
peal was taken to the District Court, and, dépositions de bene esse 
having been taken in the meantime, the court directed a rehearing 
before the commissioner upon the additional évidence presented. 
Thereafter the commissioner upon the whole case again made an order 
of déportation, from which order this appeal was duly taken. 

From a reading of the évidence I find that it does not sufficiently 
establish the birth of the défendant in this country. The défendant 
claims that by virtue of his birth in the United States he is a citizen 
thereof, and consequently does not belong to the excluded classes of 
Chinese persons. He speaks English, and upon his arrest stated to 
two witnesses (government officiais, one a Chinese interpréter) that 
he had never before been in the United States, and that he was born in 
China. After the dépositions were returned, and ujxin the hearing 
before the commissioner, the défendant gave testimony claiming that 
he was born of Chinese parents in the City of Oakland, Cal., about 
33 years ago ; that when he was 24 years of âge he engagcd in business 
as a merchant at No. 309 Clark street, Chicago, 111. ; that his father 
had sent him $1,000 to purchase an interest in the Wing Wah Lung 
Company, but after 2^4 years he went to San Francisco, later to Oak- 
land, and then to Portland. What became of his business interests 
in Chicago does not appear. He also testified that about 2 or 3 years 
ago he took up his résidence in Victoria, Canada, subsequently going 
to Toronto, and after the expiration of 2 or 3 months came to the 
village of Ft. Erie, Canada, across the Niagara river from Bufïalo. He 
paid in Hamilton, Canada, the sum of $140 to an unknown person to 
be brought into the United States, and he claims that the ticket agents 
at Hamilton and at Ft. Erie had refused to sell him a ticket to the 
United States, even though he informed them that he had a right to 
enter this country and that he was a citizen thereof. The ticket 
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agents, or either of them, were not sworn to corroborate the claim of 
citizenship, altliough it is quite probable that such testimoiiy could 
hâve been produced, if it existed. Ah Daw, a Chinese person residing 
in Chicago, testified that he has known tbe défendant since he was 
about a month old, about 30 or 32 years ago; that he first saw him 
at Oakland, in the Sun Wah bouse ; that he knew the defendant's father 
and mother ; and that the latter was bis sister. The dépositions of 
twQ white witnesses were taken at Chicago, both testifying that they 
had known the défendant when he was engaged in business at No. 
309 Clark street. A photograph of défendant being shown them, 
they claimed to be able to state that it was in the years 1899 or 1900 
that they first became acquainted with the défendant, although they 
admit they only saw him occasionally. 

Giving full crédit to this testimony it, nevertheless, cannot be re- 
garded as corroborative of the defendant's assertion that he was born 
in the United States. Of course, such testimony tends to establish 
that the défendant once lived in Chicago ; but It can hardly be given 
much weight upon the subject of his place of birth. It does not, for 
instance, overcome the presumption that arises from the defendant's 
omission to claim at the time of his détention that he was born in the 
United States and his declination to permit the United States attorney 
to interrogate him at the hearing before the commissioner in relation 
to his claim to citizenship. His failure to daim citizenship at the time 
of his appréhension discrédits his later claim. I see no reason for 
disbelieving the testimony of the government inspecter and inter- 
préter, who substantially testified that the défendant stated to them 
at the time of his arrest that he was born in China, province of Quong 
Tong, Sun Huey district, and had never before been in the United 
States, but that he had lived in Canada about 17 years, and to the 
witnesses Bowman and Edson, to whom he is claimed to bave stated, 
immediately after his arrest, that he had lived in Victoria the pre- 
ceding 17 years. The burden of proof was upon the défendant to 
establish by affirmative proof to the satisfaction of the court that he 
was entitled to remain in the United States. Lee Joe Yen v. United 
States (C. C. A.) 148 Fed. 083. Having failed to maintain this 
burden, I am not inclined to overthrow the conclusions of the com- 
missioner. 

The judginent of déportation is affirmed. 



Iii re ADAMO. 

(District Court, E. D. New York. Fcbninry 0, 1907.) 

Bankeuptcy— Compromise of Suit bt Trustée. 

A trustée in bankruptey will not be autborized to compromise and settle 
a suit brought by tlie baukrupt In a state court without the consent of the 
bankrupt's attorney in such suit who has a lien on any judginent recovered 
for his services. 

In Bankruptey. On report of référée. 

Linus A. Gould, for bankrupt. 
Fredk. W. Sparks, for trustée. 
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CHATFIELD, District Judge. The bankrupt, Angelo Adamo, 
was a builder, and the principal part of his estate in bankruptcy con- 
sists of a claim against one Clara Mann for the sum of $1,714.50. 
This claim is represented by a mechanic's lien, now under process 
of foreclosure, with Mr. Robert E. Knowles, of 15 Wall street, New 
York, acting as attorney of record for the plaintiff. In said mechanic's 
lien suit, subséquent lienors, and also subcontractors, hâve appeared 
and answered, setting up claims to the amount of $1,658.62. Thèse 
subséquent lienors claim the amounts of their liens as against the 
contracter, who is the bankrupt, as well as against the owner of the 
property; and the bankrupt, in turn, bas raised issues disputing the 
validity of thèse liens and the amount due thereunder. Under thèse 
circumstances Clara Mann, the owner of the property against which 
the liens are filed, asks to be allowed to compromise and settle the 
subcontractors' liens for sums which they in writing hâve consented to 
receive in satisfaction of their liens, and, in addition, to pay the dif- 
férence between the total amount of the subséquent liens and the 
original lien filed by the bankrupt into the bankruptcy court, thus 
leaving the net amount available to the unsecured claims in bank- 
ruptcy the same as if the bankrupt should recover the total amount 
for which he was suing in the lien suit, and if the subcontractors 
recover ail of their claims against him. 

The référée reports that in his opinion it will be well to carry 
through the compromise. That recommendation would seem to be 
good, so far as the position of the trustée is concerned; but inas- 
much as the attorney for the bankrupt, who bas prosecuted the me- 
chanic's lien action, bas an attorney's lien for services therein, and in- 
asmuch as the rights in that action cannot be adjudicated in the bank- 
ruptcy proceedings, except as the matter is brought into the bank- 
ruptcy court by consent, it is impossible to approve the compromise 
and direct that the trustée be allowed to carry it out, unless ail the 
parties interested waive any particular right to litigate their claims 
in the state court. 

Upon the argument of the motion the bankrupt, throught his at- 
torney, made the claim that the subcontractors' Hens could be re- 
duced, and the lien of the bankrupt entirely substantiated, on a trial. 
The resuit of this would be to increase the bankrupt's estate, and it 
is impossible to détermine upon this motion whether more than the 
net sum of $55 would come into the hands of the trustée after the pay- 
ment of costs and disbursements. The trustée may now be the prop- 
er person to décide as to the prospect of a successful outcome of 
the mechanic's lien litigation, and the report of the référée, approving 
the compromise, is sufficient to satisfy the court as to the propriety of 
the trustee's position. At the time of making the motion, however, 
the attorney who had instituted the mechanic's lien foreclosure action 
had some rights in forcing that issue to an adjudication in the state 
court. Since the argument of the motion, a written consent by the 
plaintiff's attorney in the lien action to accept a stated sum in satis- 
faction of any lien which he may bave on the proceeds of that ac- 
tion has been submitted and ordered filed with the motion papers. 
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The attoraey for the trustée consents to the payment of this amount, 
and thetefore the motion to approve the referee's report and for an 
order allowing the compromise will be granted. 

The order should provide that the trustée, at the time of releasing 
the lien of the bankrupt, and receiving the net sum tb go to the bank- 
rupt's estate, obtain a certificate of satisfaction of the mechanics' 
liens of the subcontractors, and receipts in fuU for ail claims of both 
the subcontractors and the attorney for the bankrupt. Thèse receipts 
will be filed as a part of this proceeding. 



BAMSDEN V. KNOWXES. 

(Circuit Court, D. Massacliusetts. April 27, 1906.) 

No. 134. 

1. Corporations— LiABiLiTY or Stockholders— Rkpeal op Statute. ■ 

The repeal of Comp. Laws Kan. 1885, e. 23, art. 5, § 44, wltieb gave 
creditors of a corporation a right of action against stoclcholders to recover 
their debts, by Acts 1898, p. 36, c. 10, § 17, did not affect tbe right of ac- 
tion against stoclvholders whicb acerued prior to tbe repeal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
1013.] 

2. Limitation of Actions— Effect of Bar— Bae or Debt as Affecting Se- 

OUKITY— Corporations— Stockiiolders' Liability. 

Whcré tbe right of a créditer of a foreign corporation to enforce a stat- 
utory liability of stockholders was flxed on tbe dissolution of the corpora- 
tion, sucb liability was not aft'ected by tbe subséquent extinction of the 
creditor's remedy against the corporation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Limitation of Ac- 
tions, § 651; vol. 12, Corporations, § 1097.] 

3. Same— What Law Governs. 

Where an action was brought in a fédéral court of Massachusetts to en- 
force a statutory liability of stoeiîholders in a Kansas corporation under 
the laws of that state, the statute of limitations of Massachusetts, and 
not that of Kansas, was applicable. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 33, Limitation of Ac- 
tions, §§ 4-8, 655.] 

4. Same. 

An action In the fédéral courts of Massachusetts to enforce a stock- 
holder's statutory liability for debts of a Kansas corporation is barred in 
six years by Pub. St. Mass. c. 197, § 1, and is not affected by Rev. Laws,. 
Mass. c. 202, § I, autborizing the maintenance of certain actions witbin 20 
years. 

[Ed. Note.— For cases in' point, see Cent. Dig. vol. 33, Limitation of Ac- 
tions, § 155 ; vol. 12, Corporations, § 1084.] 

5. Courts— FEDERAI Courts— Rules op Décision. 

Where the Suprême Court of Kansas held that a stockholder's statutoi-y 
liability for debts arose at the time of the dissolution of the corporation, 
and that the date of the maturity of the obligation was immaterial, such 
décision wpuld be foUowed in a fédéral court sitting in another state in a 
suit to enforce similar liabilits' under tbe Kansas statute. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 13, Courts, §§ 950,. 
955-957, 983.] 
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Wni. Reed Bigelow, for complainant. 

Ste;tson & Stetson and James R. Dunbar, for défendant. 

LOWELL, Circuit Judge. This is an action at law to enforce 
StOckholders' liability in the Lombard Investment Company, a Kansas 
corporation, pursuant to Comp. Laws Kan. 1885, c. 33, art. 5, § 44. 
The déclaration allèges that the corporation is indebted to the plain- 
tiff upon : debenture bonds under seal, some of which became due 
July 1, 1899, and others at earlier dates; that the défendant has 
been a stockholder since 1890 ; that the corporation suspended business 
about September 14, 1896, since which time it has carried on no busi- 
ness whatever ; that it is insolvent and has no assets, and is therefore 
dissolved. The défendant has answered, and the plaintiiï has demurred 
to several paragraphs of the answer, viz. : 

(7) That the statute of Kansas above referred to was repealed by 
Acts 1898, p. 36, c. 10, § 17, and is no longer in force. The demurrer 
is sustained upon the authority of Kisseberth v. Prescctt (C. C.) 95 
Fed. 357. The defendant's suggestion, that some of the bonds may 
hâve been issued since the repealing statute, contradicts the date of 
assignment set out in the account annexed. 

(9) That the plaintiff's right of action did not accrue within three 
years before the date of the writ, and is therefore barred by Comp. 
Laws Kan. 1885, c. 80, art. 3, § 18. The défendant admits that, 
speaking generally, the Massachusetts statute of limitations controls 
this action, but he urges that, inasmuch as the plaintifî could not at 
this time bring suit on the bonds against the corporation in the courts 
of Kansas, he tlrerefore cannot bring suit agaiist the stockholders, 
whose liability is in the nature of a guaranty. But it does not foUow 
that the plaintiiï could not now sue the corporation in Massachusetts, 
and, moreover, inasmuch as the liability of the guarantor to the plain- 
tiff was fixed upon the dissolution of the corporation, that liability is 
not affected by the subséquent extinction of the plaintiff's remedy 
against the principal. 

(10) That the right of action did not accrue within fîve years before 
the plaintiff's writ, and that the défendant is therefore barred by the 
statute of Kansas last quoted. This défense falls with that set out in 
paragraph 9. 

(11) That the right of action did not accrue within six years, which 
is the ordinary statutory limitation of Massachusetts. The statute 
of Massachusetts is applicable, as has already been decided. The plain- 
tifî contends that the statutory liabilitv hère sued upon is a liability 
upon a specialty, and so is barred only by the lapse of 20 years. Rev. 
Laws Mass. c. 202, § 1; BuUard v. Bell, 1 Mason, 243. 289, S Fed. 
Cas. No. 121 ; Cork & Bandon Ry. v. Goode, 13 C. B. 826. 

But the Massachusetts statute is not the statute of 21 Jac. 1, c. 16, 
which was, in substance, under considération in the cases just cited. 
It contains no mention of a "specialty." In Baker v. Atlas Bank, 
9 Metc. 182, the Suprême Court of Massachusetts decided that Rev. 
St. Mass. 1836, c. 120, § 1, the remote predecessor of the Massa- 
chusetts statute hère under considération, difïered substantially from 



720 151 FEDERAL REPORTBIt. 

the English statute, and that a suit upon a liability substantîally like 
the liability of this défendant was barred in six years. In Common- 
wealth V. Cochituate Bank, 3 Allen, 43, 46, the same court said that 
Gen. St. Mass. 1860, c. 155, § 1, the next statute in the order of suc- 
cession, had the same meaning. The verbal changes introduced by 
Pub. St. Mass. c. 197, § 1, and by the statute hère in question, import 
no change of meaning in this respect. 

The plaintiff urges that some of the bonds did not fall due until 1899, 
and so the liability did not arise until that date, which is within the 
six-year term. The Suprême Court of Kansas has held that the 
stockholders liability arose at the time of dissolution, and the date 
of payment expressed in the bonds thus became immaterial. Brigham 
V. Nathan, 62 Kan. 243, 62 Pac. 319; McHale v. Moore, 66 Kan. 
367, 71 Pac. 533. The plaintiff contends that thèse cases, which were 
decided since the dissolution of this corporation, overruled the earlier 
décisions of Hoyt v. Bunker, 50 Kan. 574, 32 Pac. 126, and Cottrell 
V. Manlove, 58 Kan. 405, 45 Pac. 519, and so should hère be disre- 
garded under the rule laid down in Gelpcke v. Dubuque, 1 Wall. 175, 
17 L. Ed. 530. But in the earlier cases the law is not laid down so 
clearly in the plaintiff's favor that the modification, if any, introduced 
by the later décisions amounts to an impairment of the plaintiff's con- 
tract. The demurrer to this défense must be overruled. 

The twelfth article of the defendant's answer seems to state in an- 
other form the défense declared to be insufficient in the ninth para- 
graph. Demurrer to the eleventh paragraoh of the answer overruled. 
In other respects, the demurrer is sustained. 
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RAMSDEN V. KNOWLES. 

(Circuit Court of Appeals, First Circu.-i:. January 24, 1907. Rehearing 
Denied Februarj' 9, 1907.) 

l>o. 000. 

1. Limitation of Actions— Law Govekning— Action in Anoïiies Jubisdio- 

TioN TO Enforce Statutoby ElGlIÏ. 

The exeeptional rule tliat, where a statutory rigbt is given subject to a 

spécial limitation, such limitation inheres in tlie rigUt and follows it iuto 

anotlier jurisdiction wliere it is souglit to be entorced to tlie exclusion of 

' the statute of limitations of the forum, cannot be extended to make the 

; gênerai statute of limitations of the state where the liability arose 

, operate extraterriforially. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Limitation of Ac- 
tions, §§ 4-8.] 

2. Same— Action to Enfobce Stock[iolder's Liability— Kansas Statute. 

The statutory liability of stockholders to creditors of the corporation 
under Comp. Laws Kan. 1885, c. 23, § 44, is not in the nature of a special- 
ty, but while statutory in origin is contractual in its nature, and an action 
to enforce it in that state is governed by the tliree-year provision of the 
gênerai stalute of limitations, which covers a "liability created by stat- 
ute." 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Limitation of Ac- 
tions, §§ 151-1.57.] 

3. Same— Massachusetts Statute. 

An action brought in Jlassachusetts to enforce the statutory liability of 
a stockholder in a Kansas corporation Is governed as to limitation by the 
gênerai Massachusetts statute of six years (Pub. St. Mass. 18S2, e. 197, 
§ 1.) 

4. Same— AccRUAL or Cause op Action. 

The riglit of action of a crcditor of an insolveut corporation to reeover 
his debt from a stockholder, given by Comp. I;aws Kan. 1885. c. 23, § 44, 
accrues upon tlie dissolution of the corporation as contemplated by section 
40 of such statute, regardless of tlie date of maturity of tlie délit. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

William Reed Bigelow, for plaintiflf in error. 

James R. Dunbar (Harrison M. Davis, on brief), for défendant in 
error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. In this case the plaintiff seeks in the 
district of Massachusetts to reeover upon Kansas stockholder Hability. 
The défendant was a stockholder in the Lombard Investment Company, 
a Kansas corporation, and the plaintifï was a creditor holding deben- 
ture bonds of différent séries, amounting in ail to something over 
$100,000. The corporation suspended' business in September, 1896, 
and the condition of aff airs was such that the corporation is deemed 
to be dissolved within the meaning of the Kansas statute (Comp. Laws 
Kan. 1885, c. 23, §§ 40, 44). This proceeding is against a stockholder 
upon the statutory liability, and the corporation is not joined. 
loi F.— 46 
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The only questions raised relate to the statute of limitations^ and the 
particiilar questions are whether the statutory limitation is 6 years or 
20, and whether the right of- action accrued at the time of, the dissolu- 
tion or not until the Wouds matured. 

The plaintiff's main contention is that the contract is in the nature 
of a specialty, because the liability is created by statute. This conten- 
tion, as a gênerai proposition, fînds considérable support in the English 
cases, like Cork & Bandon Railway Company v. Gould, 76 Eng. Com. 
Law Rep. 826, and American cases like Bullard v. Bell, 1 Mason, 243, 
Fed. Cas. No. 2,121. 

It would seem to be quite clear, however, that a Massachusetts lia- 
bility of this kind would not be a liability within the 20-year Massachu- 
setts limitation. If, therefore, the case can be placed upon the Massa- 
chusetts statute alone, as to whether it is governed by the 6-year or 
the 20-year limitation, the plaintiff would hâve no standing, for reasons 
sufficiently pointed out by Judge Lowell in respect to the Massachusetts 
statutes and the local décisions. Ramsden v. Knowles (C. C.) loi 
Fed. 718. 

Unquestionably, the gênerai rule is that the law of the forum controls 
with respect to statutory limitations upon rights of action. Whether 
this gênerai rule is so broad and so conclusive as to control a situation 
in which it is sought to enforce a liability, created in another state, in a 
forum where a contract of its nature would be held subject to the limi- 
tation of six years, while in the state creating the liability it would be 
accepted as a liability of such a nature as to bring it within a limitation 
beyond that period, is something we need not décide, unless it shall be 
determined that the Hability in question was in the nature of a specialty 
in the state of Kansas. 

Under exceptional circumstances it is possible that the question 
might be influenced by the rule which makes the law of the state where 
the contract was made govern as to the nature of the contract, especial- 
ly in a situation where the local décisions of the place of contract would 
make the contract something in the nature of a specialty and therefore 
within the 20-year limitation of the state where the contract was sought 
to be enforced, while the décisions of the latter would make it a con- 
tract not in the nature of a specialty and therefore something to be 
controlled by the 6-year limitation. 

This might be so because, while the gênerai rule, as already said, 
is that the statute of limitations of the forum ordinarily controls, there 
are doubtless exceptional instances, as claimed, in which the statute of 
limitations of the state creating liability so far ihhefes in the nature 
of the contract that it follows the right itself into other jurisdictions 
where the right is sought to be enforced. This exceptional rule seems 
to be recognized by such cases as Davis v. Mills, 194 U. S. 451, 454, 
24 Sup. et. 692, 48 E. Ed. 1067, Theroux v. Northern Pacific Railroad, 
64 Fed. 84, 12 C. G. A. 52, and Anglo-American Land M. & A. Com- 
pany v; Lombard, 132 Fed. 721, 751, 68 C. C. A. 89, and is based upon 
the idea that the right is one not existing at common law, but created 
by à particular statute which, in connection with the création of the 
right, provides a condition or limitation as a part of the thing itself. 
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And it is said in Davis v. Mills that the fact that the limitation is con- 
tained in the same section of the same statute is material only as bear- 
ing on construction. 

We cannot look upon this exceptional rule as a rule which makes the 
gênerai provisions of the statute of limitations existing in the state 
where the liability was created operate extraterritorially. In other 
words, the effect of it would not be to carry into other territory the 
gênerai provision of the state law that time should not count if the 
party be out of the state, etc. If it were so, the efïect of the exception- 
al rule would be to wholly overthrow the gênerai doctrine that the lex 
fori governs. A statute which provides that, when a cause of action 
accrues against a person who is out of the state, the period of limitation 
shall not begin to run until he cornes into the state, is only intended to 
operate within the state of its création, and upon such parties as are 
within its jurisdiction. 

It becomes necessary, however, upon the broader view, to see wheth- 
er under the laws of Kansas the liability in question is a liability in the 
nature of a specialty, with a condition or limitation which inheres in 
the thing itself. 

We hâve already said in effect that we accept the proposition that the 
liability is not within the 20-year provision of the Massachusetts statute 
of limitations as sufSciently established by the reasoning of Judge Lo- 
well in the Circuit Court, provided the Massachusetts statute is to re- 
main uninfluenced by something in the Kansas Constitution or statute 
relating to stockholder liability, which is so far a part of the right as to 
follow it extraterritorially. Now, looking at the Kansas law, we find 
that the liability created by the state of Kansas, as something to attach 
to the voluntary act of the stockholder, was not intended as one to 
which the broad 20-year limitation should attach either locally or extra- 
territorially. The Kansas statute of limitations expressly provides a 
limitation of three years upon a liability created by statute, other than 
a forfeiture or penalty. Thus it will be seen that the purpose of Kan- 
sas was to place a limitation of 3 years upon statutory stockholder lia- 
bility rather than to extend it to 20. Quite independent of the Kansas 
décisions upon this subject, it seems clear that neither the Kansas Con- 
sitution nor the Kansas statute intended a liability in the nature of a 
specialty. 

There is support for this view, in respect to statutory liability, in Car- 
roi V. Green, 92 U. S. 509, 514, 23 L. Ed. 738, which was a case in- 
volving a statute similar to the Kansas statute in respect to individual 
stockholder liability, where it was said : "The implied promise of the 
stockholders to fulfill its requirements was the agreement on their part, 
and it was without specialty." The case of Carrol v. Green distinguish- 
es itself from the situation involved in BuUard v. Bell, 1 Mason, 243, 
Fed. Cas. No. 2,121, with the significant suggestion that if BuUard v. 
Bell be in conflict with the views expressed in Carrol v. Green and 
the Massachusetts cases, to which référence is made, the latter were 
controlled by the better reason. 

Ramsden v. Gately et al. (C. C.) 142 Fed. 912, involved the appli- 
cation of the New York statute of limitations of three years to the 
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Kansas stockholder.liability, and there; was no suggestion of its being- a 
liability in the nature of a specialty, either under the laws of Kansas 
or of New York. 

The theory,: under principles of comity, upon which stockholder lia- 
bility has been enforced extraterritorially, is that the liability is so far 
contractual that it can be distinguished from pénal statutory liability, 
■which is' ordinarily not enforced outside of the state. It is quite iinnec- 
essary to review the large number of authorities explanatory of the 
nature of the obligation under .stockholder liability statutes, and it is 
sufficient tb say that the idea has corne to be generally recognized that 
liability like that in question, though statutory in its origin, is con- 
tractual in its nature, or at least, as expressed by Mr. Justice Field in 
Company v. Railroad, 144 Mass. 341, 343, 11 N. E. 540, 5Q Am. Rep. 
86, the obligation imposed upon the stockholder by the statute is quasi 
ex contractu. This being so, and as a reasonable interprétation of the 
Kansas Constitution and statutes excludes the idea of a contract or a 
liabihty in the nature of a specialty, and includes the idea of a three- 
year limitation upon the liability in question, if it could be held upon 
reasonable construction, which is doubtful, that any part of the Kan- 
sas statute of limitations attaches to the right and follows it into this 
forum, it would be that part which applies itself directly to liability 
created by statute, and tlius the Kansas law would operate to curtail 
rather than to extend the statute of limitations in this jurisdiction. It 
results, therefore, that the six-year provision of the Massachusetts stat- 
ute of limitations is more favorable to the plaintifï's right than the limi- 
tation which would control the right in Kansas. 

Under the view that the six-year limitation of the Massachusetts 
statute Controls, it becomes necessary to inquire whether the plaintifï's 
cause of action accrued immediately upon the suspension and insolven- 
cy of the corporation, or upon the event of the maturity of the bonds. 
If the latter is true, the cause of action with respect to séries 28 of 
the bonds would hâve accrued within six years of the date of the writ. 
Our conclusion upon this phase of the case is that the right of action 
accrued upon the happening of the insolvency and suspension contem- 
plated by section 40 of chapter 23 of the Compiled Laws of Kansas. 
The cause of action is not primarily based upon the bonded indebted- 
ness nor upon its maturity. The creditor right is based upon the con- 
tract which results from the voluntary act of the stockholder in becom- 
ing a member of the corporation and in assuming the obligation which 
the laws attach to such a relation. Though the right is not operative 
until the happening of a certain contingency, that contingency is not the 
maturity of the indebtedness, but the fact of indebtedness, insolvency, 
and dissolution of the corporation. 

We must accept this question as one settled upon authority. If 
it were an open question, however, it would be difficult to find any sub- 
stantial reason for postponing the right of action in respect to stock- 
holder liability in a situation of conceded insolvency and dissolution 
without assets. We are unable to see any sufficient ground for mak- 
ing the right of action in respect to a liability of the kind in question 
await the maturity of the bonds. The policy pf the law is to speedily 
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wind up insolvency situations; and, if tlie right of action was made to 
dépend upon the maturity of bonds, it might be postponed 20 or 30 
years, a thing not within the reasonable contemplation of the law, and 
a thing not within the possible contemplation of the parties to the con- 
tract. An interprétation of stockholder liability which would make the 
creditors' right of action against a stockholder dépend upon maturity 
of bonded indebtedness would in a very substantial sensé defeat the 
intended additional security to creditors. 

It was said in Carrol v. Green, 92 U. S. 509, 511, 23 L. Ed. 738 : 

"According to the statute, the liabilit}' of each stockholder rose upon 'the 
failure of the bank.' The liability gave at once the right to sue ; aud, by 
necessary conséquence, the periotl of limitation began at the sanie time." 

The late cases in Kansas consider the question, and, without regard 
to whether the unpaid indebtedness is matured or unmatured, make 
the right of action accrue upon the happening of the event of the dis- 
solution contemplated by section 40 of the Kansas statute, and we find 
no contrary fixed and settled doctrine in the earlier décisions of Kan- 
sas which would extend the plaintiff's right in this respect. McHale 
V. Moore, 66 Kan. 267, 270, 71 Pac. 522 ; Brigham v. Nathan, 62 Kan. 
243, 249, 62 Pac. 319; Fox v. Bank (Kan. App.) 57 Pac. 241; Bank 
V. King, 60 Kan. 733, 57 Pac. 952 ; Cottrell v. Manlove, 58 Kan. 405, 
49 Pac. 519. 

The Kansas view as to unmatured indebtedness is fully recognized 
and sustained in the Eighth Circuit. Sec Crissey v. Morrill, 125 Ked. 
878, 881, 882, 60 C. C. A. 460 ; Anglo-American Land M. & A. Com- 
pany V. Lombard, 132 Fed. 721, 729, 730, 68 C. C. A. 89. 

It was held in Whitman v. Atkinson,130 Fed. 759, 761, 65 C. C. A. 
185, in respect to a cause of action created by statute, that a judicial 
construction by the highest court of the state is controlling in other ju- 
risdictions upon the question as to when the right of action is brought 
into existence. We need not consider whether this is always so or not, 
because we are not aware of any rule in Massachusetts applicable to a 
situation like that in question which contravenes the doctrine of the 
Kansas authorities. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers costs in this court. 



IJAMS et al. v. ANDREWS. 

(Circuit Court of Appeals, Seventh Circuit. February 11, 1907.) 

No. 1,283. 

Joint Adventures — Quasi Contbacts — Repayment of Money. 

Défendants associated themselves for the purpose of obtaining a fran- 
chise to furnish a munlcipality with gas for light and heat, and also with 
réfrigération, and for this purpose organized a corporation contemplating 
the issuance of fuU-paid aud nonassessable stock, together with. certain 
bonds. In order to obtain a franchise it was necessary for the promoters 
to pay $10,000 in cash to the eity, which they promised to do, and for 
this purpose authorized C, one of the associâtes, who was cashier of a 
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bank, to obtain the amount. It was also necessary to purchase certain land 
as a plant site at a cost of $5,600, and 0., in order to raise the money,, 
borrowed the same from his bank on certain notes signed by certain of 
the associâtes, whlch he wrongfuUy used without their authority. The 
schéma was flnally abandoned after the associâtes had agreed that ail 
money which had been advaneed by Uie parties to the agreement or by 
other parties should be refunded ont of the first moneys realized from 
the sale of bonds of the corporation. Held, that C, in obtaining the 
money from the banlî, acted solely as the agent of the associâtes, and that 
they were therefore under a quasi contractual obligation to the bank's re- 
celTcr to repay the same. 

In Error to the Circuit Court of the United States for the District of 
Indiana. 

The plaintiffs in error were five of seven défendants named in the com- 
plalnt of the défendant in error, in a suit to recover the amount of advanees 
made by the Vlgo County National Bank for their alleged use and beneflt, 
and the writ of error Is prosecuted from a judgment thereln agaiust the plaln- 
tiffs in error and another défendant, Gustav A. Oonzman, who defaulted and 
declined to joln in the writ. The remaining défendant named in the com- 
plalnt was one George B. West, who was not made a party by service or ap- 
pearance, and is not included in the judgment. Issue was joined between the 
présent parties under the complaint in four paragraphs, two of which charged 
upon promissory notes signed by West and Miller, but averred to be the obli- 
gation of the seven défendants as associâtes, one cluirged for money had and 
received, and the fourth averred faets of joint association for purposes stated 
and moneys advaneed by the bank for the use and at the instance and reguest 
of ail. The hearing was submitted to the court, upon waiver of a jury — 
the flrst-mentioned two paragraphs founded upon promissory notes being dis- 
missed — and spécial flndings of fact were filed and judgment awarded there- 
upon. 

Error is assigned for the conclusions of law upon the facts so found, which 
are preserved in the bill of exceptions — ^with no further questions raised — 
and are substantially as f oUows : 

"(1) Some years prior to June, 1905, the Vigo County National Bank of 
Terre Haute, Ind., was organized as a corporation under the laws of the 
United Sta,tes concerning national banks, and had been carrying on business 
in the city of Terre Haute, county of Vigo, and state pf Indiana. On the 
28th day of that month it ceased to do business, and Charles S. Andrews was 
appointed receiver by the Comptroller of the Currency of the United States, 
and since his appointment he bas been, and still is, engaged in wlnding up the 
affairs of the bank under the direction of the Comptroller of the Currency. 

"(2) Late in December, 1899, or early In January, 1000, ail of the défend- 
ants associatéd themselves together for the purpose of procuring from the 
city of Terre Haute a franchise to supply the citizens of that city with 
refrigerating fluids and fuel and illuminating gas by conducting the same 
through pipes laid in the streets of that city, and in furtherance of their 
scheme they executed, and on the Ist day of March, 1900, flled in the office 
of the Seeretary of State and in the office of the recorder of Vlgo county, 
Ind.," an instrument which is set forth, executed by ail the défendants, as 
written articles reciting their association "pursuant to the statutes of the state 
of Indiana for the organlzatlon of corporation," and stating (1) the corporation 
name to be "Terre Haute Pipe Line Compa,ny" ; (2) that the capital stock shall 
be $500,000, In shares of $100; (3) that "the object of this association shall be 
to acquire, construct, own, and operate works for the manufacture and pro- 
duction of varions fluids and the distribution of the same by pipe-lines for 
réfrigération, préservation, and lire protection, and to furnish the same to pub- 
lie and private consumers, and the manufacture and distribution by pipe Unes 
of heating and illuminating gases, and to furnish the same to public and 
private consumers; and the production of the by-products connected with the 
opération of said works ; and the sale of ail said produets" ; (4) that the 
business shall be carrled on In the city of Terre Haute ; (5) that there shall 
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be seven directors ; (C) namiiig eacli défendant as director to nianage tlie af- 
fairs for tlie flrst year ; and (7) tliat tbe "corporation shall hâve an existence 
of fifty years." 

"(3) During tlie evening of tlie day tbe foregoing instrument was filed, ail 
of the défendants met and electted défendant Ijanis président, défendant Henry 
G. Miller vice président, and défendant Gustav A. Conzman secretary and 
treasurer, the last-nanied défendant being also cashier of the Vigo County Ka- 
tional Bant;. 

"At this meeting défendant Haniiil exjjlained to ail the other défendants 
that they would probably bave to pay to the eity of Terre Haute for the de- 
sired franchise $10,000, or perhaps as much as $20,000, and that as an évi- 
dence of good faith they would also hâve to purchase probably a lot upon 
which to construct their plant. 

'•(4) On March 2, 1900, ail of the défendants, except the défendant West, 
appeared tietore the board of publie worlts of the city of Terre Haute and 
preseuted an applitatioa for tlie franchise they desired, niade out in the name 
of tlie Terre Haute l'ipe Liue Service Company, aud olïered to pay for the 
franchise $10,000, or fnrnish free gas to ail city buildings. After negotiations 
had beeu continued for some days, the board of public works and the défend- 
ants reached an agreeioent which was reduced to writing and executed under 
date of Jliircli 24, 1900, the agreenient on the part of the défendants being made 
in the name of the Terre Haute Pipe Line Service Company, and executed by 
défendant Ijams as président, and défendant Conzman as secretary. Thls 
agreement, ainong other things, provided that the Terre Haute Pipe Line 
Service Company should within 20 days from the approval of the agreement 
by the common council of the city of Terre Haute, Ind., pay into the city 
treasury $10,000. and that the coiupany should within two years spend not 
lésa than $100,000 in the construction of its plant, and should also give a bond 
to the city in the sum of $10,000 conditioued for the faithful performance 
of the agreement on the part of the company. On April .3, 1900, the agreement, 
with an ordiniuiee aptiroving and ratifying the saine, was submitted to the 
common council and referred to a comnilttee. On April 10, 1900, at the next 
meeting of the common council, an agreement with the Terre Haute Pipe Line 
Service Company, signed by défendant Ijams, as président, and défendant 
Conzman. as secretary, was approved, in which it was recited that the $10,- 
000 called for by the contract of March 24, 1900, had been paid into the 
city treasury, and it was agreed that the snm so paid should never be refund- 
ed under any circumstanees. The ordinance approving the contract of March 
24, 1900, was tlien talsen up and passed. 

"(5) It became known on tbe lôth day of March, 1900, that the board of 
Iiublic Works would make the contract, which was afterwards executed under 
date of March 24, 1900, and within a day or two afterwards ail of the de- 
fendants met and deoided upon a plan of campaign for getting the contract 
approved by the common council, and, among other things, agreed that 
certain members of the council should be seen by certain of the défendants. 
At the close of tliis meeting, défendants West and Miller, at the suggestion 
of défendant Conzman, signed two blank printed forms of notes used by the 
A'igo County National Bank. Neither of thèse forms was dated, nor was any 
time of maturity stated. In one of them the smu of $10,000 was written, but 
in the other no amount was stated. Défendant Conzman stated at the time 
that it was not yet known what amount it would take to purchase the site 
for the plant, and that he w^ould get both notes signed by some of the other 
défendants before they were used. 

"(6) On April 24, 1900, ail the défendants met, and the président and secre- 
tary were directed to aceept the contract made with the city, and to provide 
for the bond called for in the contract, and the président and secretary, to- 
gether with the consulting engineer, were authorized to locate and purchase 
property on which to erect the plant. The président and secretary were 
further authorized to inake a contract with J. Motte Martin and Eugène 
F. Osborne, trustées, for license letters for certain inventions and discoverles 
pertaining to the production of carbon dioxide, and certain methods and de- 
vices for the utllization of said dioxide for réfrigération, préservation, and 
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fire protection, and aiso to make a contract with the Osborne Steam Engineer- 
ing Company for doing the engineering worlc. 

"(7) It became known to the défendants prier to the meeting of the council 
on April 3, 1900, that the ordinance approving the contract of Mareh 24, 190O, 
would not be passed until the smn of $10,000^ had been paid into the city treas- 
ury, and défendant Conzman on April 3, 190Ô, drew a check for $10,000 on the 
Vigo County National Bank, signed by him as treasurer, and payable to the 
order of the city treasurer. The amount of this check, after it îiad been in- 
dorsed by the city treasurer, was placed to the crédit of the said treasurer 
with the Vigo County National Bank on April 7, 1900, and on April 12, 1900, 
an account was opened on the books of the Vigo County National Banlc in the 
name of G. A. Conzman, treasurer, and this account on that date was credited 
and eharged with $10,000. Défendant Conzman fllled the blanks left in the 
note for $10,000 previously signed by défendants West and Miller by giving 
the note the date of April 10, 1900, and making it payable on demand, and had 
the same taken by the bank on the 12th day of April, 1900, ail without the 
knowledge or consent of either West or Miller. 

"(8) On May 23, 1900, a pièce of real estate in the city of Terre Haute which 
had been selected by défendants I.iams and Conzman as a site for the plant 
was purchased for the sum of $5,()00, and that amount was paid by défend- 
ant Conzman out of the funds of the Vigo County National Bank. Without 
the knowledge or consent of either défendant West or défendant Miller, de- 
fendant Conzman filled the blanks left in the other note signed by West and 
Miller by giving it the date of May 31, 1900, making it payable on demand, 
and flxing the amount as $5,600, and on May 31, 1900, had it taken by the 
bank, and caused an account to be opened that day on the books of the bank 
in the name of G. A. Conzman, to which the amount of the note was credited, 
and against which there were eharged at différent dates on and subséquent to 
May 31, 1900, amounta aggregating $5,600. 

"(9) At the time the articles of association hereinbefore mentioned were 
flled, none of the capital stock mentioned in those articles had been subFcrib- 
ed, none of it was ever subscribed, and it was the intention of the défend- 
ants when they executed those articles that none of the capital stock should 
ever be subscribed by them or either of them. No meetings which purport to 
be meetings of the subscribers to the articles of association, or of the di- 
rectors, were ever held except the two held on March 1 and April 24, 1900. 
No minute book in which the proceedings of meetings should be kept was ever 
provided or kept. No b.y-laws were ever adopted, and not a share of stock 
was ever subscribed or issued. 

"On May 28, 1900, an agreement was made between the Terre Haute Pipe 
Line Service Company and J. Motte Martin and Eugène F. Osborne, trus- 
tées, in which it was provided that 40 per cent, of the capital stock, fully 
paid-up and nonassessable, should be issued to Martin and Osborne, trustées, 
in considération of a license executed by them to the company granting the 
right to use the Osborne Pipe Line refrigerating system under patents held by 
the trustées ; but concurrently with this agreement another was executed on 
the same day between the same parties in which it was agreed that $50,000 
of the capital stock of the service company should be immediately issued, of 
which eaeh direetor should reçoive $5,000, and Martin and Osborne should 
receive $15,000, for services rendered the service company ; that the service 
company should authorize an issue of $400.000 of bonds, which should be sold 
from time to time in sueh amounts as would provide the service company with 
sufBcient funds to acquire land for its plant, erect the same, and carry on 
the business for which it was incorporated ; that the 40 per cent, of the capital 
stock to be paid over to Martin and Osborne, trustées, should be deposited 
with défendant Conzman in trust, and be released from the trust only by the 
written orders of the président or seeretary of the service company In such 
amounts as such orders might prescribe, and to be used for the purpose of 
aiding and facilitating the sale of the service company's bonds; that, out of 
the first moneys realized from the sale of bonds, ail moneys which had been 
advanced to the service company by the parties to the agreement or by other 
parties should be refunded. and that when the plant of the service company 
was fully completed and in successful opération, then the remaining $250,- 
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000 of capital stock should be issued and added to the stock remaining in the 
hands of the trustée, and the trustée should divide the total amount of the 
stock in his hands into two equal parts, one of which parts he should re- 
lease froni the trust and deliver to Martin and Osborne fuUy paid and nonas- 
sessable, and the other part fullj' paid and nonassessable, he should release 
froui the trust and deliver to the défendants Ijaius, Conzman, Hamill, Miller, 
Smith, and Goldsmith in such amounts as he might deem just and équitable 
considering the servi('es reudered the service eompauy by each of the persojis 
named. 

"(10) On April 1, 1902, an agreement was made between the city of Terr(; 
Haute and the Terre Haute Pipe Line Service Company, défendant Ijams 
signiug the agreement as président of that company, and défendant Conzman 
as seeretary, in which it was recited that the service company had paid to tlu> 
clty the sum of $10,000 and had purchased and acquired real estate at a cosi 
of $5,000 on which to construet and erect a plant, and that the service c<ini- 
pany was désirons of erecting a plant, but would net bave time to do so wi;b- 
iu the time limlt fixed by the contract of Jlarch 24, 1900, and an extension of 
one year from April 10, 1900, was granted witbin which to erect the plant, 
provided a new bond covering the poriod of extension was filed and apiiroveil. 
The bond thus required in the sum of $10,000 was filed, with défendants Con^.- 
man, Miller, and Hamill as sureties, Xothing furtlier was ever donc looiv- 
ing to the érection of the plant. Tlie entire scheme was wholly abaiidoncd, 
and under date of Scptember 12, 1904, the rcal estate which had l)een iiur- 
cliased as a site for the pl.ant was sold for i>ri,.'j00 cash, jmid to défendant 
Ijams as président, aud by him turned over to défendant Conzman as seeretary 
and treasurer," 

(11) Payments are stated as made from time to time and credited upon the 
two notes — of interest upon the note for $10,(H)0, and of interest and partial 
payments of principal on the note for $5,600— whereof $2,628,70 is mentionod 
as paid by "défendant West." Demand was made of ail the défendants for 
payment of the balance due the bank, which is stated to be $11,080.39. 

Ferdinand Winter, for plaintiffs in error. 

D. P. Williams and John G. Williams, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). The facts in this 
controversy, as found by the trial court, are not challcnged, and error is 
assigned alone upon the conclusions of law. It is contended on behalf 
of the plaintiffs in error that no individual liability was created against 
them under the facts stated, and that the money was loaned either upon 
cjrporate crédit, or upon the crédit of the purported notes of Miller 
and West. On the other hand, the défendant in error contends that 
recovery is authorized upon the conceded facts of the association of the 
plaintiffs in error, as co-adventurers, both in procuring the franchise 
from the city of Terre Haute and the site for a plant, for the mutual 
benefit of the associâtes, and in obtaining and using the means advanced 
by the Vigo County National Bank to that end. If the findings estal> 
lish such state of facts, the associâtes bave received the moneys of tne 
bank which, ex aequo et bono, thev ought to repay, and, under the gêner- 
ai rule at common law (Cary v. (jurtis. 3 How. 23G, 246, 15 L. Ed. 576 ; 
Nash V. Towne, 5 Wall. 689, T'OB. 18 L. Ed, 527 ; White v. National 
Bank, 102 U. S. 658. 661, 26 L. Ed, 250 ; Louisiana v. Wood, 102 U. 
S. 291, 298, 26 L,. Ed. 153), the recovery in assumpsit is authorized. 
If the plaintiffs in error, together with Conzman and W^est, the other 
associâtes, acted or appeared to act as individuals, for individual benefit, 
in thèse steps, and were not recognized by the bank as mère représenta- 
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tives of a purpdrtèd corporation in its transaction, their obligation to< 
the bank is unaffected by the question discussed in the briefs, whether 
they had formed a corporation either de facto or de jure, and whether 
the corporators became liable through abandonment of their venture. 
Obligation predicated upon the équitable doctrine referred to does not 
involve inquiry as to the liability incurred by stockholders for corporate 
indebtedness, arising from want of complète organization, abandon- 
ment, or other cause, either statutory or at commbniaw. The question 
in this aspect is whether the plaintiffs in error obtained the bencfits of 
the money advanced by the bank through mistake or imposition (Louis- 
iana v. Wood, supra, and 9 Notes U. S. Rep. 1083), or other circum- 
stances which oblige them "by the ties of natural justice and equitv tO' 
refund" (Cary v. Curtis, 3 How. 247, 15 L,. Ed. 576); and for its solu- 
tion the facts are neither complicated nor doubtful, as we believe, un- 
der the findings. 

The Project of procuring a franchise from the city of Terre Haute 
to supply the citizens with refrigerating fluids and heating and illumi- 
nating gases was the joint undertaking, for mutual benefit, of the scvcr- 
al plaintiffs in error and Conzman and West. Ail of the associâtes, ex- 
cept West, attended the meetings of the board of public works of the 
city, and took part in the negotiations for such franchise and in making 
the offer to pay the municipality $10,000 therefor, and ail were alike 
active in procuring approval of the contract by the common council. In 
furtherance of the project, the associâtes executed and filed articles, 
purporting to form a corporation to become the grantee of the proposée! 
franchise, under the name of "Terre Haute Pipe Une Service Com- 
pany," the articles stating that the capital stock "shall be fivc hundred 
thousand dollars," and naming the several associâtes as directors for 
the first year. Officers were elected, Conzman being chosen secretary 
and treasurer. While the findings statc that the parties became asso- 
ciated for the purpose of procuring the franchise from the municipality, 
'"late in December, 1899, or early in January, 1900," the above-mention- 
ed corporate form was adopted March 1, 1900, and their negotiations 
for the franchise commenced on the following day. No capital was 
paid in and no capital stock was subscribed for or issued at any time, 
and neither of the associâtes contributed any funds to the purported cor- 
poration, nor was any subscription or cash payment for stock intended 
by either of the associâtes. Issues of stock and of bonds was contem- 
plated, but not can-ied ont, whereby shares of stock, "fully paid and 
nonassessable," were to be apportioned to thèse associâtes for their serv- 
ices as promoters, and bonds were to be sold to provide funds for the 
purchase of lands, érection of plant, and opération of the business ; and 
"ont of the first moneys realized" from such sale it was expressly agreed 
that "ail moneys which had been advanced to the service company by 
the parties to the agreement, or by other parties, should be refunded." 

With no funds raised for the purpose, therefore, the individual as- 
sociâtes not only solicited the franchise, but promised the payment of 
$10,000 and performance of other conditions précèdent to the grant, 
and understood and discussed the necessity to hâve means pro- 
vided for such cash payment, and that, "as évidence of good faith, they 
would also hâve to purchase probably a lot upon which to construct the 



IJAM8 V. ANDEEWS. 731 

j)lant," to secure approval by the common council. There is no finding 
that they made any express agreement or direction for providing thèse 
means. It is found, however, that the associate Conzman, who was, 
as well, cashier of the Vigo County National Bank, was actively en- 
gaged with the plaintiiïs in error, as co-adventurer, throughout the 
Project, both in the efforts to obtain the franchise and in their meetings 
to carry ont the objects ; that, at the close of their conférence which 
"decided upon a plan of campaign for getting the contract approved 
by the common council," Conzman produced "two blank printed forma 
of notes used by the Vigo County National Bank," which were then 
signed by the associâtes West and Miller, in blank, upon Conzman's 
stiggestion and statement "that it was not yet known what amount it 
would take to purchase the site for the plant, and that he would get both 
notes signed by some of the other défendants before they were used." 

The means for both requirements were obtained from the bank refer- 
red to, in this wise: (1) On April 3d, Conzman drew a check for 
$10,000, signed by hiniself with the appellation "Treasurer," payable to 
the order of the city treasurer, which was indorsed by and placed to the 
crédit of the payée on the books of the bank April 7th ; on April 12th 
an account was opened on the books of the bank, in the name of "G. A. 
Conzman, Treasurer," with crédit and débit for $10,000, and Conzman 
at the same time fiUed one of the above-méntioned blank notes with that 
amount, dated it April lOth, made it payable on demand, and placed 
such note in the bank — "ail without the knowledge or consent of either 
West or Miller." (2) On May 31, after the purchase of a proposed 
site for the plant, Conzman paid the purchase money, $5,600, from 
funds of the bank, by fiUing ont the remaining blank note with that 
amount (no consent being given), placing the note in the bank, opening 
an account therein in the name of "G. A. Conzman," with a crédit and 
débit covering the payment. 

It thus appears that both sums were procured by Conzman at the 
bank through his relation as cashier, no concurrence appearing upon the 
part of any other bank officiai. The funds, however, were procured 
and used on behalf and for the benefit of ail the associâtes, including 
himself, and Conzman was in no sensé the représentative of the bank 
in the contrivance to accomplish those objects. The purported corpora- 
tion which was formed to take the franchise, was not only without sub- 
stance in funds or property when the associâtes made their offers for 
the franchise and discussed the need to raise means to meet their prom- 
ises, but no suggestion appears that such means were to be sought on 
corporate paper or crédit. That they delegated to Conzman the making 
of arrangements for such means, for joint use and benefit, is unmistaka- 
ble. With no capital provided for their embryonic corporation, it could 
not bave been expected that any bank or money lender would advance 
the large amount required upon the strength alone of corporate crédit, 
nor is it reasonable to inf er that either of the parties understood the dél- 
égation to be so limited. Moreover, the subséquent agreement of the 
associâtes (May 28th), in référence to division of stock and issue of 
bonds for the enterprise, indicates their understanding that they were 
liable to be called upon for personal advances to meet thèse payments, 
as it was expressly provided that "ail moneys which had been advanced 
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totle service company by the parties to the agreement, or by other par- 
ties;: sliould be refunded" out of ttie "first monevs realized from sale of 
bonds." 

As none of the associâtes offered to fitrnish tlie money out of hand, 
and ail were to share the benefits of its use, it was reasonable for the 
delegate to assume, as he appears to hâve assumed, that any ultimate 
burdens would be borne by ail ; and in any view Conzman was plainly 
authorized to use the money when obtained for the intended joint bene- 
fit. So, in obtaining the money from the bank and applying it for their 
use, Conzman was exclusively their agent and représentative — not act- 
ing as cashier, or on behalf of the bank — and the methods he employed 
for the transaction at the bank, whether with or without their sanction, 
furnish no ground for their défense in this suit. They are of force, 
however, by way of évidence (1) tl.at Conzman and at least tvvo of the 
other associâtes understood that the money was not to be raised upon 
corporate crédit, and (3) that the transaction at the bank d'sclosed nei^ 
ther loans upon corporate crédit, nor entries to charge the bank with 
acquiescence in a loan upon such crédit. 

Whether there was express agreement between the associâtes to join 
in notes for thèse loans does not appear, nor is such agreement essential 
upon this issue. The finding, in effect, that Conzman procceded upon 
that view, to the extent of obtaining the signatures of West and Miller 
to blank forms of notes, with the promise to hâve them signed by 
others before use, but failed to carry out his promise, and made un- 
authorized use of such signatures, as purported vouchers for loans, in 
taking the moneys from the bank, establishes the fact that the bank was 
imposed upon, whatever the intention was on the part of Conzman re- 
specting other signatures. The money thus taken, with or without the 
sanction of other officers of the bank, as a loan, was directly applied by 
Conzman to the intended use and benefit of the plaintiffs in error as co- 
adventurers. Under the well-settled doctrine at common law, exem- 
plified in the leading cases above cited, the money was obtained at their 
instance and applied for their use, and recovery is rightly awarded 
against them. 

The judgment of the Circuit Court is afîîrmed. 



In re MUNCIE PULP CO. 

(Circuit Court of Appeals, Second Circuit. January 7, 1907.) 

No. 70. 

1. Bankbuptcy— Liens— CoNTEACT fok Sale of Timber. 

A contract for the sale of standing timber to be eut and removed by the 
purcliasor required a portion of the purchase priée to be paid in advance 
and the remainder in annual installments, and expressly provided that the 
purchaser sliould at no tirne eut and remove a greater quantity of tim- 
ber than it had already paid for, and that if it should at any time do so 
it would at once pay for the same. Before tlie payment of ail the install- 
ments the purchaser was adjudieated a bankrupt. HpM, that the contract 
gave the seller a lien on the timber remaining uneut l'or the price thereof, 
which was enforceable as against the trustée. 
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2. Same— Receivep.s. 

A stipulation by a receiver for a bankrupt corporation to enter the ap- 
pearance of siieh corporation iu a suit brought against it does not bind him 
to enter liis own appearance as receiver. 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 
See 139 Fed. 546, 71 C. C. A. 530. 

Tliis cause cornes hère upon pétition to review an order of tbe District Court 
whicli provided : (1) Tbat the banlc and Mrs. Kinney (petitioiiers) be stayed 
from further proseeutiou of an action instituted against the banlcrupt corpora- 
tion in tlie circuit court of Arlcausas. (2) That the said parties consent to the 
dissolution of an attaclinient issued in said cause and levied on certain prop- 
erty hereinafter referred to. (3) That the fund derived from the sale of the 
attached property be turned oyer to the trustée in bankruptcy without préju- 
dice to any rights whieh the petitioners might hâve against such fund. 

Caruthers Ewing, Russell & Winslow, H. C. Williamson, Jr., and 
Chas. T. Coleman, for petitioners. 

A. I. Elkus, James N. Rosenberg, Robert P. Devis and James, Schell 
& Elkus, for respondent. 

Before DACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. On June 31, 1901, one Cissna, the 
owner of timber lands in Arkansas, entered into a written contract with 
the Muncie Pulp Company, a New York corporation, for the sale to 
it of certain standing timber, the contract providing that ail the timber 
within a certain specified area should be eut and removed within two 
years, ail within a certain other specified area within five years, and 
the remaining timber (located in another specified area of 2,000 acres) 
within seven years. The considération of the sale and transfer is 
stated to be the sum of $35,000, $7,000 in cash on signing the contract, 
and four notes of even date therewith, each for $7,000, with 5 per cent, 
interest, due one, two, three, and four years from date. It is apparent 
from this provision that one-fifth of the considération was to be paid 
before any timber was eut and removed, and that the entire considéra- 
tion was to be paid three years before the time limited for cutting and 
removing. In the affidavits it is suggested that it was expected that the 
rate at which the timber could be eut and removed would be such that 
each installment when paid would be sufficient to cover the timber 
eut and removed down to the time when the next installment might 
fall due. But it is not necessary to refer to any affidavits or other 
testimony outside of the contract ; a spécial clause makes the intent of 
the parties entirely clear. It is expressly provided that — 

"if at any time the said r)arty of the second part [tlio pulp company] shall eut 
and remove from tlie said property a l-irgcr auiouiit of timber tlian the pi-oinn-- 
tiouate value of the same has beeu alrcady i)aid fur, that it wiU imiiu'diatcly 
pay to the party of the flrst part [Cissna] that pro])ortion of the purchase ])rice 
covering the said timber: that at no time shall thry eut and remove a greater 
amount of timber thau they hâve airearty paid for under this contract, it being 
the intention herehy that whenover any timber is eut and removed from tiie 
said property, that it shall be at ail timos paid for in cash." 

The cash installment of $7,000 was paid, and the company entered 
upon the land and proceeded to eut and remove timber. The two notes 
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maturing in 1903 and 1903 were paid. The notes due in 1904 and 
1905, respectivély, are still unpaid, and hâve been assigned by Cissna 
to the Corn Exchange Bank and Mrs. Kinney, respectivély. The 
rate at which the timber was eut and removed seems to hâve been 
greater than was contemplâted, 30 that by July, 1904, a greater amount 
had been removed than the company had already paid for ; the précise 
figures are not given, but it is statéd that about three-fourths of the 
entire amount of timber standing when the contract was made had 
been removed, while, by reason of default in payment of the note due 
June SI, 1904, only three-fifths of the considération had been paid. 
The crédit of the company being apparently good, the owner of the 
timber had not been careful to put a stop to the continued cutting; 
payment of the 1904 note would hâve paid. for ail and covered a large 
part of future cuttings. 

On July 30, 1904, pétition in involuntary bankruptcy against the 
pulp company was filed in the Southern District of New York; on 
August 3, 1904, a receiver was appointed, who immediately took pos- 
session of the bankrupt's property; and on August 4th order was 
entered adjoining ail persons from levying on the bankrupt's property 
or interfering witli the possession of the receiver. The company was 
adjudged a bankrupt on December 17, 1904, and the, receiver was ap- 
pointed trustée in March, 1905. On August 19, 1904, thèse petitioners 
{the bank and Mrs. Kinney), having knowledge of the bankruptcy pro- 
ceedings, brought an action in the Circuit Court of Arkansas upon the 
two unpaid notes, claiming a vendor's lien on the unremoved timber, 
and an attachment was issued and levied thereon. 

While this action was pending in the month of September, 1904, be- 
<;ause a particularly advantageous sale of the unremoved timber could 
be made, the receiver and the petitioners made an agreement, which 
was ratified, approved, and confirmed by the bankruptcy court, where- 
by it was provided that timber attached should be sold and the proceeds 
■oî the sale deposited in a Memphis savings bank, to stand in lieu of 
the property attached. The timber was eut and sold, realizing $24,500, 
'Of which $16,000, a sum sufficient to meet the notes and interest, was 
deposited in the Memphis bank, while $8,500 was taken by the trustée. 
Thereafter, in August, 1905, the trustée moved that petitioners be 
required to dissolve the attachment, and that the funds in the Mem- 
phis bank be turned over to him subject to any rights or liens that the 
attaching parties might be able to establish in the bankruptcy proceed- 
ings then pending. 

At the time this agreement was made and ratified by the bankruptcy 
'Court, the situation was as follows: The petitioners, as assignées, 
had succeeded to ail the rights of Cissna. As to the timber which had 
been eut and removed in excess of payments already made, there was a 
question whether or not the seller had a vendor's lien for its priée 
upon what timber was left. That question need not now be consider- 
«d ; it will be disposed of in the appropriate tribunal, and may or may 
not thereafter be brought hère for review. 

As to the timber not yet eut and removed, the seller, under the 
•contract was entitled, if he chose, to hold the same and prevent its re- 
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moval by the company until it should pay him cash for whatever it 
might seek to remove. The gênerai language, "sale and transfer," 
is clearly qualified by the spécial clause, and the Muncie Pulp Company 
had no right, against the wish of the seller, to eut and remove timber 
in excess of the amount of payment; it was on his land, and was to 
be paid for before it was eut and removed. Neither the receiver 
nor the trustée had any better title to it, or any greater right to eut 
and remove it, than the bankrupt had. In re New York Economical 
Co., 49 C. C. A. 133, 110 Fed. 514. 

Of the proceeds of the sale under the agreement, approved by the 
court, the profit over and above ail possible claims of the seller belongs 
to the trustée, representing a profit which bas corne to the bankrupt's 
estate under one of the bankrupt's contracts. The $16,000 represents 
two items, the respective amounts of which are not yet determined. 
The first is the value, at contract rates, of the timber eut and removed, 
with Cissna's assent, in excess of payments before failure. As to 
that some court must ascertain the précise amount and détermine 
whether such amount is a lien upon the $16,000 which now represents 
the timber not eut and removed at the date of failure. The residue 
of the $16,000 belongs to the seller (or his assignées), representing, as 
it does, the timber which he had not parted with at the time of the 
failure, which he was entitled to hold until he received cash for it, 
and which he parted with only in reliance upon the agreement with 
the receiver, which the bankruptcy court approved. The appropriate 
court to ascertain thèse respective amounts and to détermine the ques- 
tion above set forth is the bankruptcy court in the Southern District 
of, New York. The attachment, being sued out and levied subsé- 
quent to the appointment of the receiver and with knowledge of his 
appointment, was void; indeed, the pctitioners seem not to ground 
their contention upon the attachment itself, but upon a single clause 
of the agreement with the receiver. That clause reads as foUows : 

"An order shall be entered in the case now pending in ttie circuit court ol! 
Slississippi courity, Arliansas, dismissing the attachment, and appearance for 
the Muncie Pulp Company shall be entered therein." 

This, petitioners contend, was an agreement by the receiver to ap- 
pear in the Arkansas court and thus submit the controversy to which 
he thereby became a party to the arbitrament of that tribunal. We do 
not so read the clause; it provides only for the appearance of the 
Muncie Pulp Company, and it would be a very strained construction 
which might find in it any agreement that the trustée himself, who- 
represents not only the bankrupt company, but ail its creditors as well,. 
should also appear. 

The order of the District Court is therefore affirmed. 



736 151 FEDERAL EEPOETBB. 

SEALEY V. SOOTHBEN RY. CO. et al. 

(Circuit Court o£ Appeals, Fourth Circuit February 10. 1907.) 

No. 6GS. 

1. NEC'LiGK^roE — Actions — Trial — Dikectiok" of Vbbdict. 

It is only where the material facts are clearly established, and from 
sucli facts ail reasonable men would draw the same conclusion, that tliô 
question of négligence sbould be withdrawn from the jury. 

2. Baileoads— Action toe Injubt to Pekson on Track— Questions fob 

Jury. 

Plalntiiï started to cross the tracks of défendant railvoad company from 
its passenger station to its freight house at a place commonly used by the 
publie for crossiug. From the station platform, and again wben he reach- 
ed the foot of the steps very iiear the traclc, he loolved up the track In 
the direction from which a train was past due, and where he had a vlew 
for 300 yards, but saw no train. He then, under the most unfavorable 
View of the évidence for him, walked alongside the track in the opposite 
direction for 30 feet, without again loolîiug, and stepped upon the track, 
when he was struck by the train and injured. While so walking his atten- 
tion was upon a switch eugine upon one of the tracks, in front of which he 
must pass. ïhere was évidence from a large number of witnesses that 
the train was running at an excessive speed in violation of the state law 
and of an ordinance, and that it failed to sound the whistle or ring the bell 
on approaehing the station as required by statute, and several who were 
on tlie platform testifled that thoy did not see or hear it until it had reach- 
ed the station. Ilold, that the question of contributory négligence as well 
as of defeudant's négligence was one for the jury, and that the court erred 
in directing a verdict for défendant. 

In Error to the Circuit Court of the United States for the District 
of South CaroHna, at Greenville. 

This is an ac-tion at law instituted in the court of common pleas for York 
county, S. O., and subsequcntly removed to the fédéral court of that state, to 
recover of the défendants, the Southern Kailway Company and D. G. McAl- 
lister, one of its locomotive engineers, damages arising from an injury sus- 
tained by the plaintiff, he having been struck by one of the company's trains 
in charge of the défendant McAllister, at its dépôt in the town of liock Hill, 
S. C, on the 29th day of June, 1903. The facts are briefly that the plaintiff 
was, and had been for about three years, a shipping clerk of the Rock Hill 
Buggj' Company, whose place of Inisiness was located on the western sidc 
of the tracks of the défendant company at Rock Hill; that the défendant 
company's freight dépôt was on the same side of its tracks, and its passenger, 
express, and telegrajih offices on the eastern side of said traclts ; that about 
11 o'clock ou the morning of the 29 th of June, 1903, the plaintiff, having oc- 
casion in the line of his employment to consult tlie défendant company's dépôt 
agent relative to securing cars, went first to the freight dépôt to see him, and, 
failing to tind him there, proceeded in the usual manner of travel across the 
tracks over to the passenger station to look for him in the ticket office and 
baggage and express room, and, failing to tind the agent, he started back 
to his place of employment, and while proceeding across the tracks he was 
struck by the défendant company's train, reeeiving the serions injuries for 
which this suit is brought to recover damages. 

Q'he défendant company's passenger dépôt sat back a few feet from the 
tracks, and had two flights of steps leading from the dépôt platform to the 
ground, fronting the tracks, referred to in the évidence as the "southern 
steps" and the "northern steps," tho southern end of the platform being wider 
than that of the rear portion, llie northern steps were something longer 
than the southern, containing soine seven or eiglit steps, and the bottoms of 
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the two sets of stepa each reached wlthin six or elght feet from the trackis, 
leaving uu open space between the dépôt and the tracks, and between the 
steps and the tracks, which, like the spaces between the tracks in front of 
said clo))ot, were nicely graveled aud balhisted, and along, upon, and over 
which the public habitually traveled, wlth the full knowledge, if not with the 
eiitire acquiescence, of the défendant company, In going from its pa«senger 
dépôt to the sald frelght dépôt on the opposite slde, In a diagonal direction, 
or diagoually from the passenger dépôt to White street. t'' proceed thereon 
in a westerly direction. From either the riorthern or southern steps of the 
dépôt, or the space and walk way In front thereof, there was an unobstructed 
View of the tracks northward for some 250 to 300 yards. On the moming 
In question the passenger train from the north by which the plaintiff was 
injured was behind tirae. The testimony of the plaintiff Is that upon leaving 
the ex])ress office to return to his place of business, and as he started down 
the northern steps, he looiced for the delayed train due from the north ; that 
he saw nothlng of the same. and proceeded down tbe steps, and after gettlng 
down, and before going on the track, he again looked for the train, looking up 
the track where he could see some 300 yards, and, not seeing it, started across 
and down the track, and having proceeded a short distance, possibly some 30 
feet, and after having made about two steps on the main line, "there was a 
flash as though tlie sun had gone under a cloud," which was the flrst Indica- 
tion he had of the approaehhig train, and he wheeled on his left foot and 
started to move his right, when he was stniok by a portion of the engine 
across the small of his back, and thrown on the pavement. Plaintiff further 
testified that after looking for the approach of the In-eoralng train, and as 
he nrocecrlfl flcrn=« and down Hie h-ncks of tbe d(>fpnd,Tnt companv, his at 
tention was devoted to a shifting engine on the tracks on the opposite side, 
and in front of wiifch he had to pass, and that he did not, after gettlng on 
the tracks. further look ont for the incoming train. 

Plaintiff inslsted tliat he sustained the injury sned for by reason of the 
negli'jcnee of the défendant company in rnnning Its delayed train In front 
of said dépôt, where plaintiff and others might he expected to be, at a reck- 
less and dangerons rate of speed, withont giving any warning or signal of 
Its approach. and because, also, the said train was being operated in violation 
of the ordinance liniiting the speed to 10 miles an hour prescribed by the 
town of Rock Hill. and in violation of the statute of the state of South Caro- 
lina. In that it fnilcd to properly sonnd its whistle at a distance of .500 yards 
from where snid railroad crossed Wbtte street, or said traveled place, and 
likewise failed. In violation of said statute. to keep its bell ringing until such 
street and traveled place had been crossed. 

The défendants on the other hand clalmed that the plaintiff was not entl- 
tled to recover. because he carelessly and negligently placed himself suddenly 
In a position of imminent danger by stepping upon tlie tracks of the défend- 
ant company in front of one of its moving trains at a tlme It was Impossible 
for the servants and agents of the company to avoid the in.inry, and tnat he 
therefore sustained his injuries by loitering upon the premises of the de- 
fendant comr)any, and stepping in front of its moving train without taking 
projier care and caution for his own protection. 

Upon tlie issues thus joined, a jury was impaneled, and a large number of 
witnesses examined, some 1.5 for the plaintiff and 6 for the défendant, at the 
conclusion of which the lower court, on motion of the défendants, instructed 
tbe jury to return a verdict in tbelr favor, whioh was done, and jndgment 
rendcred in favor of said défendants, from which action of the court thls 
writ of error was sued ont. 

Stanyarne Wilson (Wilson & Wilson, on the brief), for plaintiff 
in error. 

C. P. Sanders, for défendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 

'et Judge. 
151 h\—47 



District Judge. 
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WADDILIy, District Judge (after stating the facts). The first 
question presented for our détermination is whether there was error 
in the action of the lower court in taking the case from the jury, which 
has necessitated a careful review of ail of the évidence ; and after full 
considération of the sanie, and of the questions of law applicable 
thereto, the conclusion reached is that the court erred in not sub- 
mitting the case to the jury, to the end that they might pass upon and 
détermine the question of fact whether the plaintiff sustained the in- 
jury sued for by reason of his negligently and carelessly entering 
upon the tracks of the défendant company, or negligently conducting 
himself while thereon, or from the négligent and careless manner in 
which the défendant company moved and operated its train of cars 
upon and over its said tracks, especially when running behind time, 
and in view of the ordinances of the town and of the state statutes regu- 
lating the movement of trains. 

Upon some of the material questions necessary to a correct détermi- 
nation of the issues before the jurj^, there was a sharp conflict in the 
évidence. The witnesses were mainly eyewitnesses of the occurrence, 
in full view of ail that happened; most of them of unusual intelli- 
gence, and each doubtless endeavored to give a correct statement of 
what he heard and saw, but nevertheless difïered widely as to just 
what took place, and the manner and circumstances of the accident, 
making it eminently a case calling for the considération of a jury. The 
effect of taking the case away from the jury was to hold that as a 
matter of law the plaintiff was precluded from recovery, because of 
his failure to properly observe the approaching train before entering 
upon the tracks of the défendant company, or upon any theory of the 
case upon which the same was submitted to the jury. It is undoubtedly 
true that walking upon a railroad track, with the view unobstructed, 
without first looking for the approach of trains, is such négligence as 
will usually defeat a recovery ; but we do not think that such a resuit 
foUows necessarily from the plaintiff's movements in this case. The 
undisputed évidence is that he looked in going down the steps, within 
a few feet of the track of the défendant company; and that after 
getting down, again looked for the approach of trains, and, none 
being in sight, proceeded on his way over the company's tracks to his 
place of business. The most unfavorable view of the évidence to 
the plaintiff is that, after he had looked the second time, he walked 
a distance of 30 feet along the track, then stepped upon it, without at 
the moment looking back. It is not clear from the évidence that he thus 
stepped upon the track, or when he did so after looking ; but assuming 
that he did walk the 30 feet after looking, he had only a moment 
before looked back, where he could see a distance of 300 yards, and he 
should not therefore be held conclusively disentitled to recover, because 
of his failure again to look, especially as he was observing the move- 
ments of a shifting engine in front of which he had to pass. The case 
should hâve been submitted to the jury under such circumstances, to 
say whether the injury which befell plaintiff arose from his recklessly 
stepping upon the tracks or negligently conducting himself while 
thereon, or from the négligent manner in which the défendant company 
moved its train. A large number of witnesses testified that the train 
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came into the dépôt behind timc as aforesaid at an unusual rate of 
speed, from 15 to 16 miles an hour, without emitting steam or making 
noise, and without ringing its bell or sounding any other signal of its 
approach ; and thèse witnesses, who were standing upon the platform, 
or in and about the dépôt premises, in full view of the train, failed 
to observe and hear the approach of the train until it had run up to 
the dépôt, and was within a few feet of the plaintifï; ail of which, 
together with the circumstance that the plaintifï failed to hear the 
approaching train until the moment it struck him, were questions 
properly for the considération of the jury in determining whose négli- 
gence caused the accident. 

It is not for us to say, in reviewing the action of the court taking 
the case from the jury, what conclusion we would hâve reached from 
the évidence; but it is our duty to détermine whether the facts were 
or were not such that reasonably minded men might draw différent 
conclusions therefrom as to the négligence of the défendant and the 
contributing négligence of the plaintifï, or whether there was such 
conflict in the évidence as to material facts as necessitated the sub- 
mission of the case to the jury. The lower court was apparently in- 
fluenced by the décision of this court in the case of R. R. Co. v. Car- 
roll (C. C. A.) 138 Fed. 638. We think a careful review of that case 
will be found to contain nothing inconsistent with the views herein 
expressed. The facts there were so unlike those in the présent case 
that it cannot be said to be an authority controlling hère. In that 
case the plaintiff, seated in a covered vehicle with the curtains drawn, 
and his luncheon of sardines and crackers spread on the seat beside 
him, on a dark and cloudy night, the wind blowing hard, driving 
heedlessly along in a trot, never stopped, listened, nor even looked 
until he reached the railroad crossing, immediately in front of a moving 
train. That évidence was uncontradicted. Under such conditions, 
the court in that case well said, for the plaintiff to drive upon the rail- 
road, without taking any précautions whatever, showed a wanton 
disregard not only of his own safety, but of the safety of those on 
board the train which struck him, and he was thus guilty of willful 
and inexcusable négligence, and not entitled to recover. 

It is well settled by the décisions of the Suprême Court of the United 
States and of this court, that cases should not be withdrawn from the 
jury where, upon a given state of facts, reasonable men might differ 
as to whether tliere was négligence or not. Where the facts are such 
that ail reasonable men would draw the same conclusion, then the ques- 
tion of négligence becomes one of law for the court to détermine. 
Grand Trunk Ry. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 
485; Southern Ry. Co. v. Carroll (C. C. A.) 138 Fed. 638; Klutt v. 
Phila. & R. R. R. Co., UZ Fed. 394, 73 C. C. A. 494; Phila. & R. R. 
R. Co. V. Klutt (C. C. A.) 148 Fed. 818, 820. 

It foUows that from what has been said that the décision of the 
lower court should be reversed, and the case remanded to the Circuit 
Court, with instructions to grant a new trial. 
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LUFKIN liAND ft LUMBER CO. 7. BEAUMONT TIMBER CO., LImItB<J, 

et al. 

(Circuit Court of Appeals, Flfth Circuit February 26, 190Î.) 

No. 1,569. 

Vkndor and PuBCHAaEB— Bona Fide Puechaseb— Notice op Pkiob Convet- 

ANCE BY VENDOB. 

One who purchased for $100 a tract of land havlng tlmber thereon worth 
$10.000, taklng a deed wlthout covenants of tltle, selsin, or warranty, and 
who before hls purchase admlttedly saw an abstract of tltle showing a 
prier deed from hls grantor, and purchased in reliance on the Invalidity 
of such deed, and Its having been defectively recorded, was not a bona fide 
purchaser for value without notice, and acquired no tltle where the prlor 
deed was in fact sufiiclent and a grantee clalmlng thereunder was in pos- 
session. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 48, Vendor and Pur- 
chaser, I 474.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This is a suit by the Beaumont Tlmber Company, Limited, plaintiff in the 
court below, agalnst the Lufkln Land & Lumber Company, défendant In the 
court below, to recover tltle to 345 acres of land, to wit, 240 acres of the A. J. 
Briley survey, and 105 acres of the Luke Stephens survey in Angelina county, 
Btate of Texas, together wlth damages for the alleged wrongful conversion 
of tlmber off of sald land, amountlng to the sum of $33,750. To the complalnt 
the défendant pleaded not guilty, and alleged that it is the owner of an un- 
dlvlded tvro-thlrds Interest in the land and tlmber In controversy, and dis- 
clalmed as to the other one-thlrd, but admlttlng possession, alleglng that It 
had been put In possession by parties clalmlng to be the owners of sald un- 
fllvlded one-third Interest. Défendant then set up a contraet and agreement 
wlth certain alleged former owners under which it clalmed the tlmber had 
been eut on the unelalmed portion of the land in controversy. To the answer 
of défendant the plaintiff pleaded a gênerai déniai, and especlally denied that 
défendant owned any part of the land sued for or had any lawful right to 
eut any tlmber tberefrom ; that If It owned any of the land it did not own It 
aU. and had no right to eut ail the tlmber as it did. The case was trled, and 
resulted in a verdict and judgment in favor of plaintiff agalnst the défendant 
for 289 acres of the land in controversy and damages for willful trespass in 
the sum of $20.168.84. To revlew the proceedings, the défendant below sued 
eut this wrlt of error. 

Ben B. Gain and W. Frank Knox, for plaintiff in error. 

W. B. O'Quinn and W. D. Gordon, for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts). On the trial 
the main controversy was in regard to the title to one undivided half 
of the land in controversy, and the proof was as follows: On the 
28th of November, 1877, Stephen D. Stephens, residing in Fulaski 
county, Ga., was the owner by inheritance of one undivided fourteenth, 
and by purchase of one undivided half of the land in controversy ; 
the two interests together aggregating 200 and a fraction acres. On 
that day he sold and conveyed with covenants of warranty, and for a 
full considération the one undivided one-half of said land to one 
R. G. Fulghum. This conveyance was properly signed, sealed, and 
delivered in the présence of witnesses. It was informally acknowledged 
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before a judge of the county court of Pulaski county, state of Georgia, 
on the 28th day of November, 1877, further proved by the oath of 
one of the subscribing witnesses before the same officiai on the 16th 
day of January, 1883, on January 30, 1883, was filed for record in 
the office of the clerk of the county court in the county of AngeUna, 
State of Texas, in which county the land was located, and on the 31st 
day of January, 1883, was recorded in records of deeds for said county. 
R. G. Fulghum, the grantee in the above-mentioned deed, never con- 
veyed or transferred his interest. On the 28th day of February, 1897, 
he died leaving two sons as heirs at law, to wit, A. C. Fulghum and 
A. R. Fulghum. On October 12, 1884, A. C. Fulghum and wife 
conveyed to one J. W. Moncton an undivided one-half interest in the 
two tracts of land in this case, and on the 32d of October, 1904, J. W. 
Moncton conveyed to the Lufkin Land & Lumber Company the same 
one undivided half interest. On February 5, 1904, A. R. Fulghum 
conveyed to the Lufkin L,and & Lumber Company "ail that certain 
undivided interest that I own in and to the hereinafter described 
tract of land situated," etc., being the land in controversy; "the same 
being the one-fourth undivided interest in and to one-half of the 
Briley 240-acre survey of land, also an undivided one-fourth interest 
in the one-half of the Luke Stephens 105-acre survey of land. This 
deed conveved ail A. R. Fulghum's undivided interest. Vineyard v. 
Trueblood, 90 Tex. 59, 36 S. W. 424; Michon v. Ayalla, 84 Tex. 685, 
19 S. W. 878. On November 25, 1904, 27 years after his conveyance 
to R. G. Fulghum, Stephen D. Stephens, for a considération of $100 
granted, conveyed and quitclaimed the property in controversy, to- 
gether with any and ail timber which is now standing or which has 
been unlawfully eut or removed therefrom, including any and ail 
rights of action for damages incidental to the cutting and removing 
of timber, and ail his rights to recover therefrom. This deed contained 
no covenants of ownership, possession, or warranty. On the 6th of 
October, 1905, A. R. Fulghum conveyed ail his right, t'tle, and interest 
in the land in controversy, including rights of action for damages, 
etc., to H. B. Fall. On December 2, 1904, and again on January 2, 
1906, H. B. Fall conveyed the land in controversy including rights of 
action for damages, etc., to the Beaumont Lumber Company. On this 
proof the défendant is the owner through sufficient deeds of convey- 
ance from Stephen D. Stephens to one undivided half of the land in 
controversy, and can only be defeated by the plaintiff below, showing 
(1) the deed from Stephen D. Stephens to R. G. Fulghum was not 
recorded in the proper office in accordance with the laws of Texas 
prior to the deed obtained by Fall from Stephens November 25, 1904 ; 
and (2) that Fall was a bona fide purchaser for value without notice. 
There is neither allégation nor proof that the plaintiff was a bona 
fide purchaser from Fall for value, and without notice. As to whether 
Fall was a bona fide purchaser without notice, there was considérable 
évidence tending to show that his agents in procuring the deed from 
Stephens were informed by Stephens, and otherwise had notice of the 
deed from Stephens to Fulghum executed in 1877. As a witness for 
plaintifl:, Fall repudiated any notice through or to his agents, but testi- 
fied as follows: 
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"Q. What klnd of notice did you hâve at ail that Stephens had sold thls 
land to Pulghum? A. Well, to answer that question, it would be necessaty 
to quallfy my answer. I hâve seen an abstract of thèse surveys. Q. The 
Stephens and Brlley surveys? A. Of the Stephens and Briley surveys, and ou 
one sheet of that abstract appears what purports to be an iustrument filed for 
record in Angellna county, but upon advice of my attorney he stated to me 
that the acknowledgment in that deed was fatally détective, and was no no- 
tice whatever and It was on his advice that I purehased it." 

On this showing, in connection with tiie deed he obtained from 
Stepliens, we tliinl< it is perfectly clear tliat Fall was not an innocent 
purchaser for value witliout notice ; because his deed contains no cove- 
nants of seisin or warranty, he paid a vile price, that is to say, $100 
for land on which the timber was alleged to be worth over $15,000, 
and proved to be worth over $10,000; the défendant, the Lufkin 
Land & Lumber Company was in possession of the property under 
deeds conveying title ; and, according to Fall's own testimony, he had 
notice more than sufÉcient to put him on inquiry. On the trial and 
seasonably the défendant below requested the court to charge the 
jury as follows : 

"You are eharged that the deed from S. D. Stephens to R. G. Fulghum, 
dated 28th Kovember, 18Î7, aclmowledged before H, H. Whitfleld, Judge, 
cHJunty court of Pulaslii county, Ga., passed the title to an undivided half in- 
terest in the IjuIvC Ste'phens 105 acres, aud tlie A. ,T. Briley 240-acre surveys 
of land, and that the conveyance by said S. I). Stephens to H. B. Fall, dated 
25th day of November, 1904, and offered in évidence in this case to the said 
Stephens and Briley surveys of land passed uo title or right to said land or 
any part thereof." 

This request was refused, and the court submitted to the jury the 
question as to the validity of the deed from Stephens to Fall on the 
ground that the deed from Stephens to R. G. Fulghum was not re- 
corded according to the law of Texas, and that Fall was an innocent 
purchaser without notice, as follows : 

"The widow of Luke Stephens owned 172=/io acres of said land, and con- 
veyed the same to her son, S. D. Stephens, and he in turn conveyed it to 
one R. G. Fulghum by deed which was improperly acknowiedged, in the deed 
records of Angelina county, Tex., in 1883, by reasou of the noncompliance 
with the law governing registration of deeds, the recording of this instru- 
ment was void as to any subséquent purchaser of the land from S. D. Ste- 
phens, who purehased same in good faith aud for a valuable considération, 
without notice. The plaintifC hère claims to own this portion of the land 
by virtue of a deed acquired from S. D. Stephens on the 2.5th day of Novem- 
ber, 1904. Now, upon this issue, you are instructed that if the plaintifC. the 
Beaumont Lumber Company, or H. B. Fall, under whom it claims, paid the 
considération mentioned in said deed without actual notice that the said S. I). 
Stephens had previously sold said 1725/io acres to R. G. Fulghum, or without 
actual knowledge of such facts and circumstances as would put a reasonably 
prudent person upon inquiry which would hâve led to a discovery of the 
same, in such case the plaintiff would take the title of said land, notwith- 
stauding the prior deed to R. G. Fulghum. If, as above explained, you believe 
from the évidence that said H. B. Fall was a purchaser for value, without 
notice of said prior deed, you will find in favor of the plaintiff for said 172fi/io 
acres of said land. In this event you are further instructed that the plain- 
tiff has shown title to 289.9696 acres of said land and the défendant has 
shown title to 28.33% acres of land. Such are the relative interests shown 
by the plaintiff and défendant in the land eontroversy, if you find that the 
plaintiff was an innocent purchaser from S. D. Stephens, as above explained." 
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To both the refusai to charge, and the charge as given, the défendant 
below seasonably excepted. 

It is not necessary to détermine that the request to charge was abso- 
lutely correct in language and law, and that the charge as given is open 
to criticism in the abstract. It is sufficient to hold that in this individ- 
ual concrète case the plain undisputed évidence established that neither 
Fall, the grantee from Stephens, nor the plaintiff below as Fall's gran- 
tee, was an innocent holder for value, without notice of the deed from 
Stephens to R. G. Fulghum, and it was error to submit such issue 
to the jury, and the efïect of it was to confuse and mislead the jury 
on this, and other issues in the case. This conclusion in regard to the 
title to the one undivided half of the land in controversy renders it 
unnecessary to pass on the other errors assigned, as there îs no need 
for any of them to arise on the new trial which we award in the case. 

The judgment of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to set aside the verdict and award a new trial. 



McDONALD et al. v. CAMPEELli 

(Circuit Court of Appeals, Eigbth Circuit February 25, 1907.) 

No. 2,389. 

APPKAL— FiNDINGS OF Teial Coubt— Review. 

Tlie flndings of a trial judge, on an issue of faet ralsed on speclfleatlons 
to a banknipt's discharge, will not be disturbed on appeal, where an un- 
prejudiced mind could reasonably bave reacbed the conclusions arrlved 
Et by considération of the entire évidence. 

[Ed. Note. — For cases in point, see Cent Dig. Tol. 8, Appeal and Brror, 
15 3979-3982.] 

Appeal from the District Court of tlie United States for the Northern 
District of lowa. 

The following are the opinions of Reed, District Judge, in the court 
below : 

On Pétition of Trustée for Review of Order of Référée Dcnylng Application 

to Kequire the Bankrupt to Turn Over Money or Property 

to the Trustée. 

Without reviewing in détail the testimony upon whIch the trustée relies for 
an order requirlng the bankrupt to turn over to him $1,500 in money, it must 
suÊBce to say that such testimony is lacking in that degree o£ certalnty that 
would authorize such an order to be made. The trustée contends that an 
examination of the baulvrupt's books shows that for the three years preceding 
the bankruptey, bis net profits should bave been at least $r<00 a year, and that 
he must bave bad this amoimt on hand or under bis control at the time of the 
bankruptey, and It is upon this that the application for the order is based. 
This is an inference drawn from the examination of the boolis as to wbat 
the bankrupt should hâve bad on hand, rather than a showing beyond doubt 
of what he in fact did hâve. 

The bankrupt was a merchant tailor and eommenced business In Tnde- 
pendence in May, 1902, with a capital less than $000, and was adjudged bank- 
rupt May 15, 190.5. It could hardly be expected that upon such an amount 
of capital the expenses of the business and living expenses of his famlly, 
(consisting of himself nnd wife) could be paid and a net profit of $500 a year 
be made. October 6, 1903, the bankrupt made a statement to a mercantile 
agency as a basis for crédit which statenaent Is as followa: 
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Assets. 

Cash value of stock $ 800 

Outstaudiug accouiits 200 

Total assets $ 1,000 

Liabilities. 

Owing for merchandise .$ 145 

Owing at bank 150 293 

Surplus in business $ 705 

After tUis statcmeut was made, and befoi'o September 0, 1004, île purcliased 
property ou crédit to tbe aniount ol about $800, tor wbicb amount claims bave 
been proved mid allowed against liis eistate. On September 0, 1904, tlio bank- 
rupt made auotbcr statemeut to tbe same ageucy l'or a like purpose, wbicli is 
as follows: 

Assets. 

Cash value of stock S 1,200 

Outstanding accouiits 20O 

Total assets ? 1,100 

Liabilities. 

Owing for morcluindise § 4.^0 

Owing bank lûO COO 

Surplus in business $ 800 

Such statements are usually as favorable to tbe ninlcer as tbe facts will 
warrant, and, assuming that tbe stock of goods wns of tbe value estimated, 
the inerease of capital was not to exceed !)i200 in about two years and four 
months. 

Taking the last statement as a basis upon whieh to ascortain the condition 
of the banlînipt at the tinie of flling liis pétition in banlîruptcy, tlie référée 
finds from the testimony such condition to be substantially as follows : 

Net worth sliown by statement of September C, 1004 $ 800 OO 

Goods bought since such statement 00 7G 

Discount at bank 50 00 

Total Ç 040 7G 

Payments made since September 6, 1904, as follows : 

To First National Bank $ 200 00 

Upon merchandise bouglit 84 OS 

To home creditors 148 28 

Value of merchandise as scheduled by bankrupt 5(X) 00 

Total $ 932 96 

In reaching this conclusion, the référée says : "I hâve assumed that the 
profita and earniugs of the bankrupt paid ail exiienses of his family andi his 
business, although the bankrupt testified that it was necessary to averago $5 
(profit) on a suit to pay expenses, and be lacked 31 (suits) of that mimber. On 
the question of profits, he testifled tliat if he made a suit himself and did ail 
the work there wotild be .$12 to .$15 profit, inclndiug bis own labor. He fur- 
ther testified that the first year he was in business 'I .lust about made my ex- 
penses.' The business since that date does not seem to bave increased either 
In volume or profit. The exnmination of the bank acconnt of the bankrupt 
from May 1, 1904, until the date of the bankruptcy proceedings, does not dis- 
close a différent state of facts thau is shown by the foregoing statement." 

Such conclusion of the référée is fairly supported by the testimony. It is 
only when the testimony shows beyond reasonable doubt that the bankrupt lias 
money or property in bis custody or under his control that belongs to his estate 
that an order can rightly be made requiring him to turn the same over to his 
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trustée. Boyd v. Glucklieh, 116 Fed. 131, 53 C. C. A. 451. The testimouy in 
this case is far short of showing beyond reasonable doubt that this baiikrupt 
at the time he filed his pétition in banlvruptcy, or when he was examiiied, had 
money or property belonging to his estate or in his custody, or under his con- 
trol, which he was eoncealing from his trustée. The tair interence from the 
testimony is that the profits of the business did not pay his expeuses for the 
two years precediug the banliruptcy. 

The order of the référée denying the application of the trustée is approved. 

On Pétition for Discharge and Objections Thereto. 

There are 26 spécifications of grounds of opposition to the discharge, many 
of which are based upon the alleged concealment by the banlvrupt of $1,500 
to .|2,000 in money from his trustée. Others specify alleged false oaths by the 
banlvrupt upon his examinations at the first and subséquent meetings of his 
creditors, and others that he destroyed or failed to keei> books of account, with 
intent to conceal his truo flnancial condition. 

ïhe finding of the référée upon the application of the trustée for an order 
requiriug tlie bankrupt to turn over the money or property alleged to hâve 
been concealed and the approval thereof disposes of the spécifications based 
upon that grovnul. 'lliose charging false oaths in other respects are based 
mainly upon the doiiiiil by the l)ankrupt of havlng written ietters to certain 
named pcrsons inquiring if they had proi>crty for sale, and one seeking a posi- 
tion for hiniself and wil'e at tlie Cherokee Hospital for the Insane, or of re- 
ceiving aiiswers to any of such lotters. It does not appear that the bankrupt 
purcliased any pro])erty ko in()uired al)out, and failed to account for the same, 
or secuved a situation at the hospital, and; it is not apparent how the writing 
of such Ietters nr the ret'eiviiig of answers thereto, if received, can be material 
upon any question arising in this bankruptcy proceeding. 

The s])eeification ch.'irging the failure to kcep, or liaving destroyed books of 
account to conconl liis true flnancial condition, is based upon the faet that 
some of tlie ehccks nmde by the bankrupt upon the bank where he kept his 
account. and which were returned to him by the bank after they had been 
paid and cancclcd, are missiug. It does not appear that such missing checks 
were purposely destroyed by the bankrupt, or witli intent on his part to con- 
ceal his true liiiiincinl condition. It is incunibent upon the objecting creditors 
to show this. Tlie fair conclusion from the testimony is that such checks were 
lost, or burned without unlawful intent, when tlie liankrupt moved from one 
place of business to another the latter part of April prior to his bankruptcy. 
The ])ass book of the liank shows the amouiit of money deposited duriug the 
year preceding the bankruptcy and the amount checked out by him, and from 
this liook and those of the c:mceled cliocks which were not lost no infercnce 
fairly arises that any fraudulent use of the money deposited in the bank was 
made by the bankrxipt. or thnt his tme flnancial condition was or could in any 
way hâve been concealed by tlio loss of the canceled checks. Tlie testimony 
must be cle.or and convincing that tlie bankrupt lins intentionally committed 
some one or more of the nets declared by t!ie bankruptcy law as groiinds for 
withholding his discharge. A carefnl considération of ail the testimony in 
this proceeding does not so show, and the discharge will be granted. 

It is so ordered. 

Roy A. Cook (J. E. Cook, on the brief), for appellants. 
H. C. Chappell, for appellee. 

Refore VAN DEVANTER and ADAMS, Circuit Tudges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. Tlie record before us is con- 
fused and unsatisfactory. It seems to présent an appeal from an order 
of the bankruptcy court granting Robert A. Campbell, a bankrupt, 
a discharge, and overruling objections thereto made by some of the 
creditors, and also from another order, concurrently entered, approving 
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the referee's déniai, after a full hearing had upon due notice, of a péti- 
tion by the trustée, not set forth in the record, requesting: an order 
that the bankrupt deliver to the trustée $1,500, alleged to belong to 
the bankrupt estate and to be knowingly and fraudulently concealed 
and withheld by the bankrupt. It is, however, left uncertaïn whether 
the two orders are challenged by a single appeal or by separate appeals 
by différent appellants; the pétition or pétitions praying an appeal 
being omitted from the transcript. The objections to the discharge 
included the charge made in the trustee's pétition and also other spéc- 
ifications, as that the bankrupt had knowingly made false oath in 
respect of material matters in certain proceedings relating to the 
bankrupt estate, and, with intent to conceal his true financial condition, 
had destroyed certain canceled bank checks from which that condi- 
tion might be ascertained. 

The référée found that the évidence did not show that the bankrupt 
concealed or withheld from the trustée moneys belonging to the bank- 
rupt estate, and the court concurred in this finding. The court also 
found that the other charges spécifiée! in the objections to the discharge 
were not sustained. Both orders of the court turned solely upon ques- 
tions of fact. It would serve no useful purpose to narrate or discuss 
the évidence. It lias been carefully read and considered. Some por- 
tions of it and some inferences to be drawn therefrom tend strongly 
to sustain the charges made; but we think that, upon the entire évi- 
dence, an unprejudiced minci, bent upon arriving at the truth, might 
reasonably reach a différent conclusion. A familiar rule, therefore, 
forbids that we should disturb the findings. Snider v. Dobson, 31 
C. C. A. 76, 74 Fed. 757; Barton Bros. v. Texas Produce Co., 69 
C. C. A. 181, 136 Fed. 355 ; Hussey v. Richardson-Roberts Dry Goods 
Co. (C. C. A.) 148 Fed. 598. 

It may be that the order approving the déniai of the trustee's péti- 
tion was a mère step in bankruptcy proceedings proper, and therefore 
subject to revision by us only in matter of law, under clause "b" of 
section 24 of the Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 553 
[U. S. Comp. St. 1901, p. 3433] (Holden v. Stratton, 191 U. S. 115, 
118, 24 Sup. Ct. 45, 48 L. Ed. 116 ; First National Bank of Chicago v. 
Chicago Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 
1051; In re Mertens, 73 C. C. A. 561, 142 Fed. 445; In re McMahon 
[C. C. A.] 147 Fed. 684. See, also, Boyd v. Glucklich, 53 C. C. A. 
451, 116 Fed. 131"; In re Rosser, 41 C. C. A. 497, 101 Fed. 562) ; but 
as this question was not discussed by counsel, and as the appeal from 
the order granting a discharge bas made it necessary for us to con- 
sider the question of fact which is sought to be also presented by the 
other branch of the appeal, we pass over the jurisdictional question 
hère suggested. 

The orders are affirmed. 
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THE VIGILANT. 

(Circuit Court of Appeals, Third Circuit. January 30, 1907.) 

Nos. 31, 44. 45, 46. 

1. Mahitime LiETiS— Jurisdiction to Enfoece— Liens Given by State Stat- 

TJTB. 

The admirait}' courts of the United States bave exclusive Jurisdiction 
to enforce a maritime lien, whether created by tbe général maritime 
law or by a state statute. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§ 98. 

Maritime liens created by state laws, see note to Tbe Electron, 21 O. 
C. A. 21.] 

2. Samb — Stattjtory Liens — Repaibs akd Supplies. 

Wbetber a lien for repairs or supplies furuished to a domestic vessel 
exists by vii;tue of a state statute is to be determiiied solely by the pro- 
visions of such statute without référence to the limitations and conditions 
respecting liens on foreign vessels given by the gênerai maritime lav?. 

3. Same— Pexnsyi.va>'ia Statute. 

Under Act Pa. June 24, 1805 (P. L. 251), which gives a lien on vessels 
for supplies or materials furnished for their building or repair under con- 
tract with the builders, masters, owners, agents, or consignées tbereof, 
there is a presumption that supplies furnished to a domestic vessel, al- 
though on order of the owner, are so furnished on the crédit of the ves- 
sel, and tbe lien exists unless it is affirmatively shown to hâve been 
waived. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§ 103.] 

4. Sahe— Supplies Fuenisiied to Foreigx Vessel. 

The fact that coal to be supplied to a vessel in a foreign port was or- 
dered by the owner when in lier home port does not prevent the attach- 
ment of a lien therefor under the gênerai maritime law, if sucb was the 
intention of the parties. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§ 46.] 

5. Same— Lien Given by State Statute — Jurisdiction of Court. 

A valid maritime lien created by a state statute for supplies furnished 
to a domestic vessel may be enforced by court of admiralty of any district 
which obtains possession of tbe vessel. 

Appeal from the District Court of the United States for the District 
of New Jersey. 

Harvey F. Carr, for The Vigilant. 

Ellery Robbins and Wm. S. Wallace, for Peale, Peacock & Kerr,. 
Inc. 

Willard M. Harris, for Cottingham & Sons Co. and Sam'l Bell, Jr. 

Before DALLAS, GRAY, and BUFFLNGTON, Circuit Judges. 

GRAY, Circuit Judge. Thèse appeals were heard together, as the 
cases themselves were heard in the court below. 

The libelants in each case, in an amended libel, allège, in effect, 
that the Vigilant was an enrolled vessel of the state of Pennsylvania ; 
that the managing owner thereof resided in the state of Pennsylvania, 
and that the libelants claimed a lien against said vessel for the value 
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of the supplies furnished the same, as set forth in the said libel, under 
the laws of the state of Pennsylvania. Except in the respect herein- 
after noticed, thèse libels involve practically the same questions. In 
the court below, the libels were sustained and decrees entered for the 
recovery by the libelants from the vessel of the amounts severally 
claimed by them, and shown to be due, for supplies furnished and re- 
pairs donc to the said vessel. 

The assignments of error upon which the principal contentions of the 
appellant are founded, are: (1) That the court below erred in holding 
that the Pennsylvania statute crcated a valid lien upon the respondent 
vessel for the debt due on account of supplies furnished or repairs 
donc at lier home port, regardless of whether the repairs or supplies 
were made or furnished expressly upon the crédit of the vessel; (3) 
that the court erred in holding that the lien created by the Pennsylvania 
statute could be enforced outside of the jurisdiction of the district 
court, in the state conferring such lien. That the District Courts of 
the United States having jurisdiction of a contract as a maritime one, 
ma}^ en force a lien for its security, even when created by the state 
laws, has been settled by many décisions of the Suprême Court of 
the United States. It is sufficient to refer to The Lottawanna, 21. 
Wall. (U. S.) 558, 23 L. Ed. 654, decided in 1874, and The J. E. 
Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 37 L. Ed. 345, decided in 1893, 
and the cases cited therein. It is psrhaps safe to say that the founda- 
tion of every proceeding in rem, in admiralty, is a maritime lien. The 
existence of a maritime lien being established, admiralty jurisdiction 
attaches to enforce the same by such a proceeding. The debt due upon 
a contract, for supplies furnished or repairs done to a foreign vessel, 
made by the master, agent, or managing owner of said vessel, is, 
unless the contrary is shown, presumed to hâve been incurred on the 
crédit of the vessel, and for the security of the debt the gênerai mari- 
time law créâtes a lien. The reason, as often stated, for the implication 
made by the maritime law, that necessaries furnished to a vessel in 
a foreign port are furnished on the crédit of the vessel, is that the 
exigencies of commerce require that a ship "should go," an 1 not be 
delayed or hindered by the difficulties of ascertaining or making avail- 
able the crédit and responsibility of the owner. In such cases, there- 
fore, the authority of the master, managing owner or other agent, to 
pledge the ship for debts so incurred, is presumed. It would seem 
that, under the same circumstances, a lien was given by the civil law 
for necessaries furnished to a domestic vessel. Whether, as by the civil 
law, a lien for necessaries furnished to a domestic vessel was given 
by the gênerai maritime law, or only by the local maritime law, it is 
fruitless to inquire, as it is well settled that the maritime law of the 
United States, as administered in their courts of admiralty, gives no 
such lien. 

It is not disputed that, in three of the cases before us, the supnlies 
and services for which claim is made, were furnished to the respondent 
vessel while at its home port of Philadelphia, and that the jurisdiction 
of the court below, in admiralty, to entertain thèse proceedings in rem. 
must dépend upon the existence of a maritime lien under the laws of 
the state of Pennsylvania. 
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However anomalous the proposition may be, that states may create 
liens which they cannot enforce, but which will be recognized and en- 
forced by the fédéral courts of admiralty, the practice, as said by Mr. 
Justice Bradley in The Lottawanna, has become "firmly settled, and it 
is now too late to question its validity." The Pennsylvania statute 
referred to is the act of June 24, 1895 (P. L. 251), the material parts 
of which are as foUows: 

"Ships and vessels of ail Idiuls built, repaired, fltted, furnislied and sup- 
plied with necessaries for iiavis^atiou witbin tliis coimuomvealth sliall be sub- 
ject to a lien for ail debts eontracted by tbe builders, masters, owners, agents 
or consignées tbereof, for work done or materials and supplies found or pro- 
vided in tbe building-, repairing, fltting, furnisbing, snpplying or eauipîîing of 
tbe same, in prefcreuoe to any otber debt due from the builders, masters, own- 
ers, agents or consignées thereof. 

(2) Tbe lien afovesaid sball continue for and during tbe period of one year 
next after tbe worlt is done or the materials and supplies are furnished or pro- 
vjded to such ship or vessel and no longer. 

(jfi"> The lien for work done and materials and supplies furnished as aforesaid 
Bhall exist in favor of ail shipbuilders, merchants, dealers, tradesmen and 
mechanics for ail work done or materials and supplies furnished or provided 
in tbe building, repairing, fltting, furnishing, snpplying or equipping of such 
sbips or vessels." 

The owner of the vessel hère has been adjudicated a bankrupt, and 
the trustée in bankruptcy is the claimant, whose contention is that the 
necessaries, whether of repairs or supplies, were ordercd by the owner 
in each instance, and that no crédit was given to the vessel therefor; 
that uniess made or furnished expressly on the boat's crédit, no liens 
exist against said vessel under th.i laws of the state of Pennsylvania. 
In support of this contention, it is argued that, under the gênerai 
admiralty law, where necessaries are furnished a foreign vessel under 
contract with her owner, it must be affirmativeiy shown that such neces- 
saries were supplied on the vessel's crédit, and that this limitation is 
applicable to the statutory lien hère sought t'~> be enforced. This is 
not a correct statement of the requ-'rements of the law maritime, for the 
attaching of a lien to the debt incurred for necessaries furnished to a 
foreign vessel. If it appear that such supplies and repriirs are not 
furnished on the crédit of the vessel, no lien attaches, but it is also 
true that an implication under the maritime law arises, that the supplies 
or repairs ordered by a master or other ship's agent, were intended to be 
upon the crédit of the vessel, uniess the contrarv appear. The Suprême 
Court, in the case of The Emilv Souder, 1? Wall. (U. S.) 666-670, 
21 L. Ed. 683, says : 

''Tbe presuniption of law always is, in the absence of fraud or collusion, 
tliat wbere advances are made to a captain in a foreign port, upoii xn., ll- 
qnest, to ])ay for necessary repairs or sup)ilies to enable bis vessel to ijrosecute 
lier voyage, or to pay harbor dues, or for pilotage, towage, and lilîe sr -vices 
rendered to the vessel, that they are made upon tbe crédit of tbe vessel as well 
as upon that of ber owners. It is not necessary to tbe existence of tbe hypoth- 
ecation tbat tbere sbould be in terms any express pledge of tbe vessel, or any 
stipulation that the crédit sball be given on her accoimt." 

But in the view of the law applicable to the statutory liens hère claim- 
ed, it is not necessary to détermine on the évidence, whether the pré- 
cise conditions of fact necessary to the création of a lien, for supplies to 
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a foreign vessel, by the maritime law, exist or not, although we are of 
the opinion that there is ground for a just inference that they do. 
However this may be, we think there is nothing to authorize the propo- 
sition, that the limitations attaching to a lien created by the maritime 
law, for necessaries supplied to a foreign vessel, attach also to a lien 
which dépends for its existence entirely upon a state statute, without 
regard to the requirement of the statute itself in that respect. It is 
true that a state law cannot broaden or make narrower the limits of 
maritime law and admiralty jurisdiction, or confer jurisdiction upon 
the courts of admiralty, but it can create a lien of a maritime nature, 
of which those courts hâve determined they will take cognizance. They 
take such cognizance, because the lien so created is a maritime lien, 
and, whether created by the gênerai maritime law or by state statute, 
such a lien is a matter of admiralty jurisdiction. The lien for supplies 
furnished to a foreign vessel is enforced, because it exists by the mari- 
time law. The liens in the cases before us are enforced, because they 
exist by the Pennsylvania statute. In respect to the former, whatever 
limitations there may be as to the supplies having been furnished on the 
crédit of the ship, are limitations declared by the gênerai maritime law, 
and are conditions necessary to the existence of the lien under that law. 
If there are limitations as to the statutory lien, they must be sought in 
the statute itself which créâtes the lien. Thèse statutory limitations 
cannot be disregarded. If they are disregarded, the admiralty court 
would be attempting to enforce a lien which did not exist. To refuse 
to enforce a maritime lien confessedly existing by a state statute, be- 
cause of limitations supposed to attach to a maritime lien created by 
maritime law, would be to leave such local maritime lien without a 
forum in which it can be enforced. The gênerai maritime law of the 
United States créâtes no lien for supplies to a domestic vessel, and there 
can, therefore, be no proceeding in rem for the debt so incurred. The 
lien created, however, by the local statute, being maritime in its nature, 
furnishes the foundation for such a proceeding in rem in the admiralty 
court, the jurisdiction of which founds itself upon the existence of a 
maritime lien, though created by a state statute, in the fashioning, créa- 
tion and limitation of which the gênerai maritime law has no part. 
It would be as logical to say, that the condition prescribed by the 
Iwouisiana statute, which was under considération in the case of The 
Lottawanna, that there should be a registry of the claim in order to 
effect a lien, could be disregarded, as to say that the maritime lien creat- 
ed by the Pennsylvania statute should not be enforced, because of limi- 
tations, foreign to its language and purpose, arbitrarily read into it. 
Under the Pennsylvania statute, supplies furnished to a domestic vessel, 
at the request of the owner, master or agent, are taken to be furnished 
upon the crédit of the vessel, and for the debt thus incurred a lien ad- 
mittedly maritime is given. Because of its maritime character, the 
United States District Court, sitting in admiralty, has exclusive juris- 
diction for its enforcement. It is not compétent for such court to say 
that it will refuse to enforce such an existing lien, which, by reason of 
its maritime character, is dearly within its jurisdiction. 

The contention of the appellants in thèse cases, that the courts of ad- 
miralty will not enforce a maritime lien against a vessel for supplies 
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created by a state statute, unless it is shown that the supplies were fur- 
nished expressly on the crédit of the vessel, rests principally, if not al- 
together, upon what was said by tlie learned judge who delivered the 
opinion of the Circuit Court of Appeals for the Sixth Circuit, in the 
case of The Samuel Marshall, 4 C. C. A. 385, 54 Fed. 396. That lan- 
guage is in part as f ollows : 

"Into such a statote [the state statute creating a lien for supplies to a do- 
jnestic vessel], thereïore, must be imported the limitations which are always 
applicable to liens of this gênerai class uuder the admiralty laws. ïhis resuit 
would follow, whatever was the intention of the state Législature in passing 
the lien law." 

Notwithstanding the ability of the distinguished judge who delivered 
the opinion of the court in that case, we are unable to agrée that statu- 
tory liens of the kind hère in question are thus limited. Upon the facts 
as stated, the case was correctly decided, and the proposition contained 
in the language above quoted was not necessary to sustain the décision. 
The Samuel Marshall had been chartered from its owner, with the ex- 
press stipulation that the charterer was to hâve full control, employing 
and discharging officers and men, and with the obUgation of paying ail 
running expenses, including the purchase of coal. Libelants furnished 
coal to the vessel thus chartered, with knowledge of the fact of the 
charter, and that the master, who ordered the coal, was directly in the 
employ of the charterers. They also knew that the charterers were un- 
der obligation to furnish the coal, and that they had no authority, by 
themselves or by their agent, to make the owner liable therefor. Un- 
der this state of facts, it was held that the supply men had notice that 
the Company had chartered the vessel, and that the coal was furnished 
on the crédit of the charterer, and not of the vessel, and that therefore, 
no lien attached under the Michigan statute, giving a lien for ail debts 
contracted for by the owner or master on account of supplies furnished. 
No debt can be incurred, or lien established on its account, under the 
maritime law or the statute of a state, except by the authority, express 
or implied, of the party to be charged. In this case, there was express 
knowledge by the Hbelant of the stipulation by the charterer, which 
rebutted any implication of the authority on the part of the master 
to charge the vessel. The fundamental principles of agency cannot 
be ignored in the création of liens, either by the law maritime or the 
statutory law of the state. The case of The Kate, 164 U. S. 458, 
465, 17 Sup. Ct. 133, 140, 41 L. Ed. 512, was decided upon the same 
grounds. There, the charter party obliged the charterer to pay for ail 
coal, and the libelant, who supplied the coal on the order of the charter- 
er, with knowledge of this stipulation, attempted to charge the vessel, 
under a state statute giving a lien for necessaries to a domestic vessel. 
Mr. Justice Harlan, in delivering the opinion of the Suprême Court, 
says: 

"It is unnecessary for the décision of this case to consider whether tlie stat- 
ute of New York, if interpreted as elalmed by the libelant, would be répugnant 
to the commerce clause of the Constitution. We décide only that the libelant 
has no lien on the vessel under the maritime law, and that the statute of New 
York, reasonably construed, does not assume to give a lien where supplies 
are furnished to a foreign vessel upon the order of the charterer, with knowl- 
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edge on the part of the person or corporation fumlshlng them, that the char- 
terer does not represent the owners, but by contract with them Uas undertaken 
to fumisb such supplies at bis own cost" 

In the case of supplies furnished to a domestic vessel, a state law 
may imply that they were furnished upon the crédit of the vessel, 
whether ordered by the owner, master, charterer, consignée or other 
person customarily clothed with authority for that purpose, and create 
a lien for the debt incurred. But clearly no state law could make such 
an implication, or create such a lien, if the owner expressly refused 
authority for thus pledging the vessel, and that refusai was known 
to the one who furnished the supplies. To contend that it could, would 
be the assertion of a législative omnipotence that nowhere exists in 
our institutions. In an instructive and exhaustive opinion, Judge Put- 
nam, speaking for the Circuit Court of Appeals, First Circuit, in the 
case of The Iris, 40 G. C. A. 301, 100 Fed. 104, has discussed in ail its 
bearings the admiralty jurisdiction of statutory liens on domestic ves- 
sels. In the course of that opinion, he says : 

"There remains tbe third principal point wbich we hâve stated — that. In the 
absence of proof that crédit was given tbe vessel, no admiralty lien can arlse, 
altbough the circumstances fuIflU ail the conditions wblch the local statute 
requires. Thls is supported by two supposed autborities. la The Samuel Mar- 
shall, 4 0. C. A. 385, 54 Fed. 396, there is a dietum, In effect, that a local lien 
oan be enforced in admiralty only wbere crédit is given the vessel. aud that in 
tbis respect there is tbe same limitation as with référence to supplies turiiislieci 
a ship in a foreign port ïhe Lottawanna, 21 Wall. (U. S.) 559, 22 L. Kd. 004, 
is supposed to lay down a similar rule at page 581 ; but tbis question did not 
arise in that case, and at page 580 the opinion says: 'The rights of ninterial- 
men fumlshlng necessaries to a vessel in her home port may be regnlated in 
each state by state législation.' Also, in The Glide, at page 620, 1G7 U. R.. 17 
Sup. Ot. 930, 42 Ij. Ed. 296, ubi supra, the opinion quotes froni The Lotta- 
wanna the unqualiiied language which we hâve already cltcd. In trntU. this 
third point is but a répétition, in a new form, of the last question whifh we 
hâve answered and seems to be disposed of by what we bave said nbout The 
Glide and The J. E. Rumbell ; and we bave shown, by a fuU citiition of au- 
tborities in the early part of this opinion, that the Suprême Court has reit- 
erated the unrestricted power of state Législatures to create liens on domestic 
vessels under such limitations as each may détermine." 

The courts of admiralty cannot create a maritime lien ; no more can 
they arbitrarily change or modify the lien that exists, whether by 
virtue of the maritime or the local law. The qualities and limitations 
pertaining to a maritime lien, for supplies to a foreign vessel, are de- 
termined by the gênerai maritime law creating the lien, and the quali- 
ties and limitations pertaining to a maritime lien created by state law, 
for supplies to a domestic vessel, must be determined by the state law 
creating the lien. Ail that the courts of admiralty can do is to recog- 
nize and enforce an existing maritime lien, by whatever law created. 
"Where the lien given by a state statute is sought to be enforced, the 
provisions of the state statute in référence to the création and dura- 
tion of the lien must be observed." Benedict's Adm. (3d Ed.) § 2G8. 
Turning to the Pennsylvania statute, we find that ships and vessels 
are subjected to a lien for ail debts contracted by the masters, owners, 
agents or consignées thereof, for work done or material and supp'jot 
found and provided, etc. The lien thus provided for, thercfore, at- 



THE VIGILANT. 753 

taches for ail debts contractée! by the master, owner or agents of the 
vessel. The Hen is the conséquence of supphes furnished on such a 
contract, and of this ail persons thus contracting in the state of Pennsyl- 
vania must be supposed to hâve knowledge, and such contracts must 
be taken to hâve been made in contemplation of this state of the law, 
viz., that no express pledging of the crédit of the vessel is required 
to create the lien. Of course, like every other privilège or advantage 
given by law, it can be waived, and an understanding between the 
parties, that no such lien is contemplated, wrould be effective for that 
purpose. 

According to the maritime law, under certain circumstances the 
présence of the owner at a foreign port, where the necessaries are 
supplied, may négative the intention of pledging the crédit of the 
vessel. It is argued, therefore, but unsoundly, that the présence of 
the owner at the port where the supplies are furnished to a domestic 
vessel, should also hâve the same efïect. This might almost prevent 
the création of a lien upon a domestic vessel at ail, under a state stat- 
ute, as the owner is presumably at the home of bis vessel. The very 
object of the state law is to give a lien not given by the maritime law, 
to wit, for supplies to a vessel at its home port, where, it may be, 
its owner résides, and where the conditions and necessities, in récog- 
nition of which the maritime law créâtes a lien upon a foreign vessel, 
do not exist. As we hâve before said, the state law, which says, in 
effect, that the supplies ordered by a master, owner or consignée, 
are presumed to be on the crédit of the vessel (unless the contrary is 
shown), enters into the contract, which must be taken to hâve been 
made with référence to the law. The burden, therefore, of showing an 
express répudiation of such a pledge, known to the one wdio claims 
the lien, rests upon him who undertakes to rebut its implication. 

No case bas been cited, and we bave found none, in v/hich the déci- 
sion upon the facts contravenes the conclusions hère arrived at. As 
pointed out by Judge Putnam, in the case of The Iris, supra, the point 
was expressly taken by counsel in the case of The J. E. Rumbell, supra, 
that there was no allégation or proof that the supplies were furnished 
on the crédit of the vessel, yet the liens were established by the Suprême 
Court dS within the admiraltv jurisdiction, and as displacing a mortgage. 
In The Kiersage, 2 Curtis '(U. S.) 431, Fed. Cas. No. 7,762, and The 
Young Mechanic, 2 Curtis (U. S.) 404, Fed. Cas. No. 18,180, decided 
by Mr. Justice Curtis, on appeal at circuit, that eminent jurist deals with 
the questions hère discussed, without intimating any doubt that the liens 
created by the Maine statute, were to be enforced as they existed under 
the statute, and independently of any other limitations whatever, the 
only condition or test of admiralty jurisdiction being that the lien, and 
the contract to which it was attached, were maritime in their nature. 
In opening bis opinion in the latter case, he says: 

"Tins being a domestic vessel, the lien, if any, is oonferrod by the local law. 
If hy that law it exii^ts, it may be enforced in the admiralty. If it has ceased 
to exist, it can be enforced nowhere." 

The learned judge who delivered the opinion in the case of The Sam- 
uel Marshall, supra, cites the opinion of Mr. Justice Curtis, in The 
151 F.-— i8 
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Young Rfechanic, in support of his position, tliat the limitations and con- 
ditions applicable to the liens created by the maritime law in the case 
of supplies furnished to a foreign vessel, must be "imported" into the 
State statutes creating the liens which we are now considering. With 
due respect to that learned judge, we think that he has misconceived the 
purport of Mr. Justice Curtis' conclusions in the case stated. That dis- 
tinguished jurist does discuss, at great length, the character of the lien 
conferred by the statute, and does conclude that it is a lien of the sam.e 
character as a maritime lien, when the latter is once created, the con- 
clusion arrived at being, simply, that the lien created by state législatures 
was to hâve the same characteristics, force and efficacy as the lien 
created by the maritime law. The whole object of his discussion, is to 
show that a lien created by state statute, for supplies to a domestic 
vessel, is a jus in re, and in that respect partakes of the character of a 
maritime lien. We hâve given the opinion of Mr. Justice Curtis in this 
case careful considération, and can find nothing therein that does not 
confirm the opinion at which we hâve arrived. 

In the case of Samuel A. McCauUey, et al., it appears in the libel 
that the coal for which claim vi'as made, was furnished at Grassy Sound, 
in the state of New Jersey. This allégation is supported by the évi- 
dence, and there is no question that the port at which the coal was de- 
livered was a foreign one, within the meaning of the admiralty law in 
this regard. The fact that the owner was in the home port when he 
ordered the coal for the steamer to be supplied in the foreign port, did 
not prevent the attachment of the lien, if such was the intention of the 
parties. The Kalorama, 10 Wall. (U. S.) 204, 19 L. Ed. 491. The Ag- 
nes Barton (D. C.) 26 Fed. 542. On the question of fact, whether the 
coal was supplied on the crédit of the vessel, it is sufficient to say that we 
think the court below was justified in so finding. 

As to the second gênerai question, viz., that the lien, if any, created 
by the Pennsylvania statute could not be enforced in the state of New 
Jersey, little has been said by the appellant. If the statute of Pennsyl- 
vania has created a valid maritime lien, enforceable in the admiralty 
courts of the United States, it has created a jus in re, a right of proper- 
ty which can be enforced wherever the admiralty jurisdiction of the 
United States extends. Vessels are wanderers, and the lien created by 
the state statute would be of little value if it ceased to exist whenever 
the ship chose to sail beyond the limits of the state. The lien created 
was a maritime lien, which, unlike a lien at common law, can exist with- 
out possession of the thing as to which it is asserted. Such a lien has 
been pronounced good against a bona fide purchaser and a mortgagor, 
and we see no reason why it cannot be enforced by the district court 
for the district of New Jersey, sitting in admiralty, having possession 
of the vessel, by a proceeding in rem. 

For the reasons stated, we think the decrees in the several cases men- 
tioned in the caption should be affirmed. And it is so ordered. 
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RINKER V. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. February 23, 1907.) 
No. 2,323. 

1. PosT Office — Violation of Postal Laws — Indictment. 

Ail indictment. uiider Rev. St. § 3893, as amended by Act Sept. 26, 
1888, c. 1039, § 2, 2.5 Stat. 406 [U. S. Comp. St. 1901, p. 26.JSJ, for deposit- 
ing an obscène, lewd and lascivious letter in tlie mails, is not bad because 
it allèges that tbe offense was eommitted "on or about" a glven date, 
wbere it shows tliat but a sbort time elapsed between tbe writing of tbe 
letter and tbe tindiug of tbe indictment ; tbe defect being one of form 
only, bv wbicb tbe défendant was not prejudicert. and to he disregarded 
under Rev. St. § 102."> [U. S. Ccnip. St. 1901, p. 720]. 

[Ed. Note. — Nonmailable obscène inatter, see note to Timmons v. United 
States, 30 0. C. A. 79.] 

2. Same—Description of Offense. 

An indictment, under Rev. St. § 3893, as amended by Act Sept. 26, 
188S, c. 1039, § 2, 2.5 Stat. 496 lU. S. Comp. St. 190i, p. 265S], held to 
snfflciently charge tliat défendant deposited an obscène letter in a post 
oflice "for mailing or delivery," altbougb not in sucb language, wbere tlie 
plain and reasonable raeaning of tlie language used is tliat sucb was the 
purpose witb whicli tbe letter was deposited in the post office. 

3. Same. 

In Rev. St. S 3893. as amended by Act Sept. 26, 1888, e. 1039, § 2, 25 
Stat. 496 [U. S. Comp. St. 1901, p. 2C.58], wbicb déclares unmailable "ev- 
ery obscène, lewd, or lascivious boolv, pamplilet » * * or otlier publi- 
cation of an indécent cliaracter," the words "indécent character" qualify 
only the words "other publication," and, in au indictment for its violation 
by mailing of a letter, it is not essential that tlie letter be described as 
of an indécent character, in addition to describing it as obscène, lewd, 
and lascivious. 

4. Same. 

An indictment, under Rev. St. § 3893. as amended by Act Sept. 26, 
1888, c. 1039, § 2, 25 Stat. 496 [U. S. Comp. St. 1901, p. 2058], for deposit- 
ing in a post office an obscène, lewd, and lascivious letter, suflBciently 
describes the letter, wliere it sets ont sufficient tbereof to ideutify it, and 
allèges that the contents are so obscène, lewd, and lascivious as to be im- 
proper to spread on the records of the court, and, if tbe défendant desires 
more spécifie information as to sucli contents, lie may apply for a bill 
of particulars. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Post Office, § 70.] 

5. Ceiminal Law — PrNisiiMENT — Cruel and Unusual Punisiiment. 

Rev. St. § 3803, as amended by Act Sept. 26, 1888, c. 1039, § 2, 25 Stat. 
496 [U. S. Comp. St. 1901, p. 2658], wbicb fixes the punishment for de- 
positing obscène, lewd, or lascivious matter in the mails at a fine of not 
more than $5,000, or imprisonment at hard labor for not more than flve 
years, or both, is not in violation of the eigbth constitutional amendment, 
as imposing or authorizing an excessive fine or a cruel and unusual pun- 
ishment. 

0. Same— Evidence— Opinion Testimony as to Handwriting. 

Witnesses who testify that they bave seen a défendant write, and be- 
lieve they l^now bis writing, although liaving only a limited acquaintance 
tlierewith, may properly be permitted to give an opinion as to whether 
a certain letter was written by him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Crimiual Law, 
{ 1055.] 
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7. Same. 

It is compétent for an expert in linnrlwriting to give an opinion from an 
inspection of a writing wiietliei' it is in a geiuiine or a clisgtiised liand- 
writing. 

8. Same— AppEAL— Revibw— DiscEBTioN of Teial Coukt— Mailing Obscène 

Lktter— Evidence. 

Whotlier or not a writing charged to hâve been deposited in a post ofHce 
in violation ol: law is too obscène, lewd, and lascivions to be sproad upon 
tlie records is a qnestion whicli it is within tlie discrétion of the court to 
détermine, and its action tliereon cannot be assigned as error. 

In Error to the District Court of the United States for the District 
of Kansas. 

David Overmyer, for plaintifï in error. 

J. S. West, Asst. U. S. Atty. (H. J. Bone, U. S. Atty., on the brief). 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHIEIPS, District Judge. 

VAN DEVANTER, Circuit Judge. The plaintiff in error was tried 
and convicted in the District Court upon a charge of having deposited 
in the United States post office at Wal<eeney, Kan., a certain obscène, 
lewd, and lascivious letter, in violation of section 3893 of the Revised 
Statutes, as amended September 26, 1888 (25 Stat. 496, c. 1039, § 2 
[U. S. Comp. St. 1901, p. 2658]), and now seeks a reversai of the 
judgment because of alleged errors in the proceedings. 

The first matter to be considered is the sufllciency of the indictment, 
which was challenged by a demurrer and by a motion in arrest of judg- 
ment, both of which were overruled. The objections now made to the 
indictment are: (1) It states that the offense was committed "on or 
about" the 22d day of August, 1901, and thereby makes the tinie "so 
uncertain as to cover any possible period." (2) It does not state that 
the purpose in depositing the letter in the post office was its mailing or 
delivery, and thus omits an essent'al élément of the offense. (3) It 
does not state that the letter was of an indécent character, but only 
that it was obscène, lewd, and lascivious, and thus omits another essen- 
tial élément of the offense. (4) It does not set forth the letter or its 
substance. (5) Section 3893 is void because violative of the constitti- 
tional inhibition against excessive fines and cruel and unusual punish- 
ments. Thèse will be considered in their order. 

While the rules of criminal pleading require the time of the offense 
to be stated with précision, this is a matter of form, and not of sub- 
stance, save in exceptional instances, where the time is made an in- 
grédient of the offense, for, omitting such exceptional instances, it is 
not essential to prove the time as stated, but only that the offense was 
committed at some time before the finding of the indictment and with- 
in the statute of limitations. 1 Bishop's New Cr. Proc. § 386 ; Mat- 
thews V. United States, 161 U. S. SOO, 16 Sup. Ct. 640, 40 L. Ed. 786 ; 
Ledbetter v. United States, 170 U. S. 606, 612, 18 Sup. Ct. 774, 42 L. 
Ed. 1162; Hardy v. United States, 186 U. S. 224, 22 Sup. Ct. 889. 46 
E. Ed. 1137; United States v. Jackson (C. C.) 2 Fed. 502; Unit;;] 
States v. Potter (C. C.) 56 Fed. 83, 95; United States v. Conrad 
(C. C.) 59 Fed. 458, 461; Hume v. United States, 55 C. C. A. 407, 
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414, 118 Fed. 689, 696; United States v. Howard (D. C.) 133 Fed. 
325, 335; State v. Sammons, 95 Ind. 32; Kenney v. State, 5 R. I. 
385 ; State v. Findley, 77 Mo. 338 ; State v. Brooks, 33 Kan. 708, 
711, 7 Pac. 591. The time of its commission is not made an ingrédient 
of this offense. The comnion understanding of the words "on or 
about," when used in connection with a definite point of time, is that 
they do not put the time at large, but indicate that it is stated with ap- 
proximate accuracy. Besides, the indictment was found October 13, 
1904, and shows that the letter was written August 19th of that year, 
so the charge that it was deposited in tlie post office is necessarily con- 
fîned to the intervening period of a little less than tvvo nionths. The 
uncertainty, therefore, falls far short of being as great as claimed, and 
we are clearly of opinion that it could not hâve operated to tlie préj- 
udice of the défendant. Thus, the first objection is made plainly un- 
tenable by the curative provisions of section 1035, Rev. St. [U. S. 
Comp. St. 1901, p. 720], which déclares that: 

"No indictment * * * sliall be deemed insullicient, nor sliall tlie trial, 
judgmeut or other proceedings tliereon be affeeted, by roasan of any defect or 
imperfection in matter of form only, which shall not tend to the préjudice of 
the défendant." 

Does the indictment state that the letter was deposited in the post 
office for mailing or delivery? We think it does. True, it does not 
do so in the language of the statute, but that is not essential. As said 
by Mr. Justice Brewer, in Dunbar v. United States, 156 U. S. 185, 190, 
191, 15 Sup. Ct. 335, 39 L. Ed. 390 : 

"But, although thèse are purely statutory offenses, it is unnecessaiy to re- 
sort to the very words of the statute. The jjleader is at liberty to use any 
form of expression, i)rovided only that he tliereby fully and accurately de- 
scribes the offense ; and the entire indictment is to be consjdered in deter- 
niining whether tlie offense is fully stated. * * * Any words of descrip- 
tion which malve elear to the common understanding the articles in respect 
to which the offense is alioged are sufKcient." 

The indictment, in addition to stating that the défendant "unlaw- 
fully and knowingly" deposited the letter in the United States post 
office, States that the letter was "inclosed in an envelope which * * * 
was then and there stamped with a two-cent United States postage 
stamp so as to entitle it to transmission through the mails of the United 
States," and "was then and there addressed and directed to [the name 
will be omitted] , City," and that "the mailing by him as aforesaid" 
was contrary to the statute, etc. Thus it is said that the défendant 
unlawfuUy and knowingly, which excludes any idea that the act was 
lawful or unintentional, deposited in the United States post office, the 
place for mailing letters to be transmitted through the mail, a letter 
inclosed in an envelope which was so addressed and stamped as to cause 
it to be transmitted through the mail when so deposited, and this is 
characterized as "the mailing" of the letter. The plain and reasonable 
meaning of the charge is that the letter was deposited in the post office 
for mailing and delivery, and there can be no doubt that the défendant 
so understood it. 

The third objection turns upon the language of the statute, that 
"every obscène, lewd or lascivious book, pamphlet, picture, paper, 
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letter, writing, print, or other publication of an indécent character," 
shall be nonmailable. The words "of an indécent character," quali- 
fy only the words "other publication," and, taken with them, include 
any publication, other than those specifically mentioned, which is 
similarly indécent; that is, obscène, lewd, or lascivious. We fully con- 
cur in the ruling of the Circuit Court of Appeals of the Sixth Circuit 
in Timmons v. United States, 30 C. C. A. 74, 85 Fed. 204, that in an 
indictment like this it is not essential that the letter be described as of 
an indécent character in addition to describing it as obscène, lewd, and 
lascivious. The case of United States v. Chase, 135 U. S. 255, 10 Sup. 
Ct. 756, 34 L. Ed. 117, relied upon by counsel, relates only to the mean- 
ing of the word "writing," and to the influence thereon of the words 
"other publication." The interprétation sought to be put upon it 
would render an indictment such as this insufftcient, unless it described 
the letter as a "publication" of an indécent character, in addition to call- 
ing it a letter and alleging that it was obscène, lewd, and lascivious. 
We think the case is not susceptible of such an interprétation and is 
without application to the one before us. 

While neither the letter nor its substance is set forth in the indict- 
ment, it is therein alleged that the letter commenced, "Wakeeney, 
Kans., Aug. 19-04 — Friend [the name will be omitted] : I am sorry 
to inform you," and concluded, "I mean business and would like to tell 
you ail sometime. Your friend," and that it was "obscène, lewd, and 
lascivious, and was so obscène, lewd, and lascivious as to be offensive 
to this honorable court and improper to spread upon the records there- 
of, or to be more fully set forth in this instrument." That it was suf- 
ficiently identified, we think, is plain. The fourth objection, however, 
goes beyond the matter of identification, and is that the allégations 
in respect of the character of the letter were mère légal conclusions, 
and, in any event, did not sufïrciently inform the accused of the nature 
and cause of the accusation against him. Upon principle and authority 
the objection is untenable. The office of an indictment is to set forth 
the facts constituting the essential éléments of the offense, but not the 
évidence. 1 Chitty, Cr. L. 231a; Wharton, Cr. PI. & Pr. (9th Ed.) 
§ 158; Brown v. United States, 74 C. C. A. 214, 143 Fed. 60. The 
allégation in respect of the character of the letter was one of fact, the 
truth or falsity of which was to be determined by the évidence, which 
would probably consist of the letter and whatever properly affected 
its interprétation ; and that allégation was no more a légal conclusion 
than was the one that the article deposited in the post office was a 
letter, or than would be an allégation of ownership or sale. In Grimm 
V. United States, 156 U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550, where 
the charge was that the défendant had unlawfully used the mails for 
transmitting information to others of the place where obscène, lewd, 
and lascivious pictures could be obtained, the court held untenable 
the objection that the pictures or a fuU description of them should bave 
been incorporated into the indictment, and declared that it was suffi- 
cient to allège their character and leave further disclosures to the in- 
troduction of évidence. And in Price v. United States, 165 U. S. 311, 
17 Sup. Ct. 366, 41 L. Ed. 727, where the charge was that the défend- 
ant had unlawfully used the mails for transmitting a certain book "the 
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character of which is so obscène, lewd, and lascivious that said book 
would be offensive if set forth in full in this indictment," the court 
held there was no force in the objection that this was a mère expression 
of the opinion of the pleader, and said: 

"The plain English of an allégation that a book is so obscène and indécent 
as to be offensive, if set forth in full in an indictment and placed upon the 
records of the court, is that the book is obscène in fact, and to the degree de- 
SCTibed. No one dénies thaf there are degrees of obscenity, any more thaii 
that two and two make four ; but, when a book is stated to be so obscène 
that it would be offensive if set forth in full in an indictment, such allégation 
imports a suffleient degroe of obscenity to reuder the production noumailable 
and obscène under the statute." 

When- an indictment sets forth the facts constituting the essential 
éléments of the offense with such certainty that it cannot be pro- 
noLinced ill upon motion to quash or demurrer, and yet is couched 
in such language that the accused is hable to be surprised by the 
prochiction of évidence for which he is tmprepared, he should, in 
advance of the trial, apply for a bill of the particulars ; otherwise it 
may properly be assumed as against him that he is fully informed of 
the précise case which he must meet upon the trial. 1 Bishop's New 
Cr. Proc. § 643 et seq. ; Wharton, Cr. PI. & Pr. (9th Ed.) § 702 et 
seq. ; Dunbar v. United States, 1.56 U. S. 185, 192, 15 Sup. Ct. 325, 
39 L. Ed. 390 : Rosen v. United States, 161 U. S. 29, 40, 16 Sup. Ct. 
434, 480, 40 L. Ed. 606 ; Durland v. United States, 161 U. S. 306, 
315, 16 Sup. Ct. 508, 40 L. Ed. 709 ; Dunlop v. United States, 165 
U. S. 480, 491, 17 Sup. Ct. 375, 41 L. Ed. 799; United States v. Ben- 
nett, 24 Fed. Cas. 1,093, No. 14,571 ; Tubbs v. United States, 44 C. 
C. A. 357, 105 Fed. 59. The défendant made no such application, 
but entered upon the trial without other objection than to demur to 
the indictment upon the ground that it "does not state facts suffîcient 
to constitute an offense against the laws of the United States." 

In the Rosen Case, supra, portions of the paper charged to hâve 
been vmlawfully deposited in the mails were alleged to be obscène, 
lewd, lascivious, and improper to appear upon the records of the 
court, and it was objected that the omission from the indictment of 
a description of the objectionable matter was in violation of the con- 
stitutional guaranty that a défendant in a criminal case shall be in- 
formed of the nature and cause of the accusation against him ; but 
upon much considération the objection was overruled, and Mr. Justice 
Harlan, speaking for the court, said : 

"The doctrine to be deduced from the American cases is that the eonsti- 
tutional right of the défendant to be informed of the nature and cause of the 
accusation against him entitles him to insist, at the outset, by demurrer or 
by motion to quash, and, after verdict, by motion in arrest of judgment, that 
the indictment shall apprise him of the crime charged with sucli reasonable 
certainty that he can malîe his défense and protect himself after judgment 
against another prosecution for the same offense ; that this right is not In- 
fringed by the omission from the indictment of indécent and obscène matter, 
alleged as not proper to be spread upon the records of the court, provided the 
crime charged, however gênerai the language used, is yet so described as rea- 
sonably to inform the accused of the nature oC the charge sought to be es- 
tablished against him; and that, in such case, the accused may apply to the 
court before the trial is entered upon for a bill of particulars, showlng what 
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parts of the paper would be relied on by the prosecutlon as beîng obscène, 
lewd, and laseivious, whieh motion will be granted or refused, as the court. 
In the exercise of a Sound légal discrétion, may flnd necessary to the ends of 
Justice." 

Following the décision in that case a like objection was overruled 
by this court in Tubbs v. United States, supra. 

No complaint is made of the punishment actually imposed, whidi 
was a fine of $500 and imprisonment in a county jail until the fine 
sliould be paid. But it is objected that the statute, in providing that 
the ofïender shall be fined not more than $5,000, or imprisoned at 
hard labor for not more than five years, or both, at the discrétion of 
the court, violâtes the eighth amendment to the Constitution, which 
déclares that excessive fines shall not be imposed, nor cruel and unusual 
punishments inflicted. The objection is to the measure, and not the 
form, of the punishment. In our opinion it is without merit. It loses 
sight of the corrupting nature of the offense and of the necessity for 
efïectually checking the temptation to use the mails for improper pur- 
poses. The dissémination of that which makes against decency, 
purity, and chastity in private life is infinitely more dangerous to 
Society than are many offenses, the authorized and commonly approved 
punishment for which is more severe. And no other agency is so well 
adapted to the inexpensive, extensive, and effective dissémination of 
such indécent matter as are the mails. True, the statute lodges a 
wide discrétion in the court in afhxing the punishment, but this is 
upon the supposition that the discrétion will be judicially exercised 
according to the circumstances of the particular offense, its malig- 
nity, and the occasion for deterring others from offending in the like 
way. We bave no doubt that there may be cases in which the im- 
position of the maximum punishment would be consistent with the 
constitutional guaranty. A further considération which makes strong- 
ly against the objection is that it seems never to bave been made be- 
fore, although the statute has long been in existence, and has been fre- 
quently considered and enforced in the trial and appellate courts. 
Our conclusion is that the demurrer to the indictment and the motion 
in arrest of judgment were rightly overruled. 

At the trial the court permitted witnesses who stated that they had 
observed the défendant write and believed they Icnew bis writing, 
although having only a limited acquaintance therewith, to examine 
the letter in question and to testify that in their opinion it was written 
by him. This, it is said, was error, but it must be ruled otherwise. 
According to their statements the witnesses were qualified to express 
such an opinion, and their limited acquaintance with the defendant's 
writing merely affected the weight to be accorded to the opinion. 
Rogers v. Ritter, 13 Wall. 317, 323, 80 L. Ed. 417 ; 1 Greenleaf, Ev. 
(ISthEd.) § 577; 1 Wigmore, Ev. §§ 694-698; 17 Cyc. 157. 

A witness of wide expérience in the examination of disputed hand- 
writing, Mr. J. F. Shearman, was permitted to give the following 
testimony respecting the letter in question, and another not now 
material : 

"Q. 1 will aslc yoii to examine thèse two letters once more and state 
wliotlier, in your opinion, the ijerson who wrote them was at the time mali- 



SAFETT INSULATED WIRE & CABLE CO. V. MATTHEWS. 761 

Ing more or less of an effort to disguise hls true and genuine liandwriting, or 
do you hâve an opinion on that point? A. Yes, I liave an opinion. 

"Q. State tlae opinion. A. I do not thinlt there is very much to disguise 
about tliat. 

"Q. Do you think tliere is any? A. Slight, some little, but not very much." 

This was objected to by the défendant, upon the ground that it was 
mère spéculation and not a proper matter of opinion, and the objection 
is now renewed. Whether or not an expert in handwriting may 
be asked to give an opinion, from a mère inspection of tlie disputed 
writing, whether it is in a genuine or a disguised hand, was at one time 
the sut)ject of much différence of opinion; but it seems to be now 
reasonably well settled that this species of évidence, though gen- 
erahy of sliglit weight, and often immaterial, is compétent. Moodv 
V. Rowell, 17 Pick. (Mass.) 490, 28 Am. Dec. 317; 3 Wigmore, Ev. 
§ 2026. But, be this as it may, it is plain that tlie particular testi- 
mony, against which this objection is directed, was of such trifling 
import that the défendant could not bave been injured by its admission. 
Holmes v. Goldsmith, 147 U. S. 150, 164, 13 Sup. Ct.'288, 37 h. Ed. 
118. 

Complaint is made that the Ictter in question was admitted in évi- 
dence over the objection that it did not appear to be too obscène, 
lewd, and lascivious to be more fully set forth in the indictment, as 
was therein alleged. A reading of the letter, however, satisfies us 
that it was fittingly characterized in the indictment, and, bcsides, 
the complaint is disposed of by the ruling in Dunlop v. United States, 
165 U. S. 486, 497, 17 Sup, Ct. 375, 41 E. Ed. 799, where it is said: 

"Whetlier the mntter was too obscène to be set forth in the record was a 
matter i)vimnrily to be considered by the district attorney in preparing the 
indictment; and, in any event, it was withiu the discrétion of the court to 
say whetlier it was fit to be spread upon tlie record or not. We do not thînk 
that error will lie to the action of the court in this particular." 

Error is assigned upon the déniai of several of the defendant's re- 
quests for spécifie instructions to the jury. Thèse bave been attentively 
examined, and we think there was no error in their déniai. No excep- 
tion was taken to the charge actually given, and, in our opinion, it 
impartially, correctly, and sufficiently enlightened the jury respecting 
the law applicable to the proper discharge of their duties. 

The judgment is affirmed. 



SAFETY INSULATED WIRE & CABLE CO. et al. v. ÎIATTIIEWS. 
(Circuit Court of Appeals, Second Circuit. February 2e, 1907.) 

No. IGO. 

1. Master and Sebvaxt— FELI.0W Skrvan':— Vice rRiNciPAL. 

The niere assuniptiou of tlie duties of Kcneral direction and superin- 
tendence by a fellow servant in the absence of authority exproFs or im- 
plied, does not constitute the servant so assnming to act.'a vice principal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 422-426. 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
8 C. C. A. 008; Flippin v. Kimball, ai C. C. A. 28(i.J 
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2. Same—In.tueies to Servant— Fellow Servants— Evidence. 

Défendant had established an elaborate organizatiou in its factory, anA 
appointed a superintendent and assistant superiutendent, on duty day and 
niglit In Iiad also employed .T., wliose duty it was to put on ail belts tbat 
came ofC and mend them wlien tbey broke, and if a belt came ofC it was 
tbe duty of tbe foremaji of tbe departnient to notify tlie assistant supei'- 
intendent or tbe belt man, wliereupon tbe niacbinery would bc stoppcd. 
until tbe belt eould be replaced. W., a macbine operator in tbe samo 
line of employment as plaintiff replaced a belt on iilaintiff's macbine on 
tvvo occasions, and tbe second time, directing plaintiff tbat if it came 
off again to put it on bimself. It came off tbe tbird time, imd pbiintiff,. 
in endeavoring to replace it, was injured. HcM, tbat W. was a fellow 
servant of plaintiff, and bad no authority on behalf of défendant to direct 
bim to replace tbe belt. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 437-448.] 

In Error to the Circuit Court of the United States for the Eastcru 
District of New York. 

On writ of error to the Circuit Court of the United States for the 
Eastern District of New York to review a judgment entered upon the 
verdict of the jury in favor of the plaintiff for injuries sustaincd by 
him while in the employ of the défendant at its factory, situated at 
Bayonne, N. J. On the night of March 28, 1903, the plaintiff was at 
work on a machine for winding wire on bobbins, which was operated by 
a belt from a shaft located near the ceiling. The belt having slipped 
from the fixed pulley to the loose puUey, the plaintiff climbed up to niovc 
it back into place when the belt caught his slceve, and bound his ami 
around the shafting, causing severe injuries. 

Frederick Hulse, for plaintiff in error. 
George V. S. Williams, for défendant in error. 

Before WALEACE, LACOiVIBE, and COXË, Circuit Judges. 

COXE, Circuit Judge. At the close of the plaintiff's case, and again 
at the close of the testimony, the défendant moved to dismiss the coni- 
plaint on the ground that no négligence was shown on the part of the 
défendant; that the injury was caused by the négligence of a fellow 
servant for which the défendant was not responsibîe ; that the risks of 
the employment were apparent, and that the plaintiff assumed ail such 
risks, and, if injured by reason thereof, cannot recover. The failure of 
the court to grant thèse motions is now assigned as error. 

The theory upon which the case was permitted to go to the jury was 
that Rudolph Weber, who, on two previous occasions had replaced the 
belt on the revolving pulley and had told the plaintiff if it came off again 
to put it on himself, was the foreman of the défendant and that the lat- 
ter was liable for his négligence. If Weber did not sustain this relation 
to the défendant then it must be admitted that the action cannot be main- 
tained. It is manifest that the mère assumption of the duties of gên- 
erai direction or superintendence by a fellow servant, in the absence of 
authority express or implied, does not constitute the servant, so assum- 
ing to act, the alter ego of the master. The authority must be delegat- 
ed either directly or by knowledge of and acquiescence in acts of ascend- 
ency and control the performance of which the law requires of the mas- 
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-ter. If the duties and oblig^ations which the law imputes to the master 
are by him delegated even to a servant of the lowest grade he becomes 
pro hac vice the représentative of the master ; and, on the other hand, 
if the gênerai superintendent undertakes the work of an ordinary labor- 
er he becomes a fellow servant merely. The test is, was the act or 
omission complained of done or neglected in the discharge of a duty 
which the law imputes to the master and which he has delegated, ex- 
pressly or by implication, to the person doing or omitting to do the act ? 
The rule is clearly stated in Crispin v. Babbitt, 81 N. Y. 516, 37 Am. 
Rep. 521, as follows: 

"The liability of tbe master is thus maUe to dépend upon tlie character of 
the act in the performance of which the injury arises, wlthout regard to the 
ranlv of the employé performing it. If it is one pertalning to the duty the 
master owes to his servants, he is responsible to them for the mauner of its 
performance. The converse of the proposition necessarily follows. If the 
act is one which pertains only to the duty of an operative, the employé per- 
forming it is a mère servant, and the master, although liable to strangers, is 
not liable to a fellow servant for its improper performance." 

In the case at bar there is no prêteuse that Weber was actually em- 
ployed as foreman by the défendant with authority to give directions 
to the other operatives regarding the belting and shafting. He was a 
young machine hand, twenty-three years of âge, in charge of one of 
the wire cable machines and received the same wages as the plaintifï — ■ 
nine dollars per week, the lowest wages paid at the factory. The de- 
fendant's business was carefully and elaborately organized. Marquette 
was superintendent, Monroe was assistant superintendent, and was on 
duty at night and Buchanan was foreman. Evans was night foreman 
and Johnston was the belt man on duty at night. It was Johnston's du- 
ty to put on ail the belts that came ofî and mend them when they broke. 
If a belt came ofî the foreman of that departmcnt notified the assistant 
superintendent or the belt man, the machinery was stopped until the 
belt was put in place again. With a btisiness so thoroughly systema- 
tized it is, of course, highly improbable that the défendant would dele- 
gate to a young and inexperienced machine hand the duties of superin- 
tendence already assigned to others, or even permit him to assume such 
gênerai direction. 

We must, however, in dealing with the présent question assume that 
the plaintiiï's testimony, in this respect, is true. According to the 
plaintifï Weber ran a large machine where they made the big wire and 
the plaintifï a smaller machine to take the wire from the bobbins and 
put it into bundies. While so occupied the belt came off twice and 
Weber each time replaced it. The second time he said to plaintiff : 
"If it comes ofî again put it on yourself." It came off a third time and 
in attempting to replace it the plaintiff was injured. 

The so-called "orders" which it is alleged Weber gave to other work- 
men were not the orders of a superintendent or foreman, but such as 
would naturally be expected from one of a grotip of men who was 
working a large machine which was supplied by the others. It fre- 
quently happens that where a gang of men are working together in a 
common enterprise signais, directions, information and orders are ex- 
changed between them. The fact that Weber said, "I want more bob- 
bin," "Go out in the yard and bring in réels for my machine" and said 
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and did whatever else was necessary to keep his own machine running, 
fell very far short of constituting him the représentative of the défend- 
ant, authorized to give such orders as the one complained of. Even 
though it be assumed that Weber was the foreman of the group of men 
operating the subsidiary machines the défendant is not Hable for in- 
juries resulting from such an order. 

In Alaska Mining Co. v. Whelan, 168 U. S. 8G, 18 Sup. Ct. 40, 42 L. 
Ed. 390, the Suprême Court say : 

"Finley was not a vice princiijal or représentative of the corporation. He 
was not the gênerai manager of its business, or the superintendant of any dé- 
partaient of that business. But he was merely the foreman or boss of the 
particular gang of men to which the plaintiff beionged. Whether he had or 
had not authority to engage and discharge the men under him is immaterial. 
Even If he had such authority, he was none the less a fellow servant with 
him, employed in the same departmeut of business, and under a common 
head. There was no évidence that he was an unsuitable person for his 
place, or that the machinery was imperfect or defective for its purpose. ïhe 
négligence, if any, was his own négligence in using the machinery or in giv- 
ing orders to the meu." 

With every inclination to reach a diiïerent conclusion, we are con- 
strained to hold that the judgment must be reversed. 



CORN EXCH. NAT. BANK t. LOCITER et al. 
(Circuit Court of Appeals, Third Circuit. February 13, 1907.) 

No. 484. 
Banks and Bankino— Right to Appbopbiate Deposit— Effect of Receiver- 

SHIP. 

The right given to a bank by a contract with a depositing and borrow- 
ing corporation to déclare any îndebtedness of the corporation due aud 
payable at once in case of its insolvency and to apply thereon any money, 
crédits, or other property of the corporation then in the hands of the 
baniî does not croate a lien on any such funds or crédits, but merely gives 
the bank an option which cannot be exercised after a receiver bas been 
appointed for the corporation in Insolvency proceedings. 

BufHngtoii, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of l'ennsylvania. 

For opinion below, see 146 Fed. 761. 

H. Gordon McCouch, for appellant. 
Malcolm Lloyd, Jr., for appellees. 

Before DALEAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALEAS, Circuit Judge. The Eastern Milling & Export Company 
of Pennsylvania executed and delivered to the Corn Exchange National 
Bank 3 certain paper dated January 22, 1903, in which there was a 
clause as follows : 

"In considération of granting any crédit by said bank, the undersigned agrée 
that in case of failtu-e or insolvency ou the part of the undersigned, or In the 
event of it appearing at any time that any of the followiiig représentations are 
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uutrue, or in case of the occurrence of such change as aforesaid, or in failure 
to notify such change as above agreed, ail or any of the claims or demands 
against the undersigned held by said bank shall, at the option thercof, imme- 
diately becouie due and payable ; and it is hereby understood aud agreed that 
ail moneys, funds, stocks, bonds, notes, and other propertj^ in the hauds of the 
said bauk, belonging to the undersigned, may at ail times, at the option of 
the bank, be held and appropriated by said bank to the payment of ail notes, 
Indorsements, obligations, or indebtedness in any form, niatured or unmatur- 
ed, made by the undersigned, which the said bank may hold. Further, that 
the exercise of or omission to exercise such option or options in any instance 
shall not waive or affect any other or subséquent right to exercise the same." 

On May 11, 1903, the milling company became debtor to the bank 
upon a promissory note at 60 days for $4,500, with which nine $1,000- 
mortgage bonds of the milling company were pledged as collatéral. 
On July 3, 1903, the milling company, then having crédit with the bank 
as a depositor for $554.54, issued its check for $500, which was pre- 
sented upon the same day and payment thereof was refused, but not 
upon the ground that the bank had made the appropriation of the 
milling company 's balance which it now claims it had a right to make. 
On July 6, 1903, a receiver was appointed for the milling company, 
because of its insolvency, and on July 11, 1903, its $4,500-note fell 
due ; but the books of the bank continued to show a deposit crédit 
to the milling company of $554.54, down to February 9, 1904, when a 
charge of that amount was entered against its deposit account, and a 
corresponding crédit was entered on account of its note. On the mill- 
ing company bonds held by the bank as collatéral a dividend of $2,- 
935.35 was declared, and thereupon the bank presented its pétition to 
the court below, praying an order upon the receivers to pay said divi- 
dend to it, "withou't déduction or abatement whatsoever" ; but the 
learned judge directed the receivers to retain out of the said $2,935.35 
"the sum on deposit with the said bank, to wit, $554.54, with interest," 
and the question now for détermination is whether this direction was 
erroneous. 

The position of the bank rests wholly upon that part of the writing 
of January 22, 1903, which has been c[uoted ; its contention being that 
by virtue thereof "whatever balance at any time stood to the crédit of 
the milling company vi^as pledged as collatéral security for the payment 
of any of its notes, matured or unmatured, which were held by the 
bank, and in the event of insolvency there was reserved to the bank, 
not only the right to at once déclare unmatured paper presently duc 
and payable and to appropriate any balance to the crédit of the maker 
toward the payment of the same, but there was also reserved to it the 
right to hold any balances then to the crédit of the maker of the note 
until the maturity of the note, and then apply the same in payment 
thereof." That this interprétation of the languaj'e relied upon by the 
appellant is not an unreasonable one may be conceded ; but it does not 
follow that the instrument in which it was used should be given the 
efïect which we are asked to give to it. That instrument seems to 
hâve been — as indeed it was designated — a "standard form" of "finan- 
cial statement" made "for the purpose of procuring and establishing 
crédit from time to time." It was made nearly four months prior to 
the making of the note for $4,500, and not with especial référence to it. 



766 151 PBDEEAL REPORTER. 

It did not create a lien upon any fund or crédit of the milling company, 
but merely conferred authority on the bank, at its option, to at any 
time appropriate the moneys of the milHng company in the hands of 
the bank to the payment of any notes of the former, which at the 
time being might be held by the latter. When, therefore, the receivers 
were appointed there was neither Uen upon, nor appropriation of, the 
sum of $554.54 in question, for the requisite option had not been pre- 
viously exercised ; and it could not be effectively exercised thereafter, 
because the rights of others had then attached, which, in the absence 
of a pre-existent Hen, could not be adversely affected. Consequently, 
the entries that were made in the books of the bank several months 
after the appointment of the receiver were wholly nugatory and un- 
availing. 

The decree of the Circuit Court is affirmed. 

BUFFINGTON, Circuit Judge, dissents. 



CIIRISTENSEN v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. February 18, 1907.) 

No. 1,354. 

KiOT — Sentence — Confoemity to Ciiakge in Indictment. 

Under Alaska Pénal Code, § 112, wliicli provides tliat a person con- 
vlcted of riot under the preceding section sliall be punished by imprison- 
ment in the peniteutiary not less than 3 uor more thau 15 years "if such 
person carried at the time of such riot any species of dangerous weapon, 
or was disguised, or encouraged or solicited other persons who partici- 
pated in the riots to acts of force or Tioleuce," and in ail other cases by 
imprisonment in the county jail not more than a year or by a fine, a 
court is without power to impose a peniteutiary sentence where the in- 
dictment did not charge any of the acts of aggravation enumerated. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Riot, § 13.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

The plaintifC in error was convicted of riot, as tliat offense is defined by the 
laws of Alaska, upon an indictmeut charging as follows : "John Christensen, 
E. Anderson, John liarson, Frank Green and John Doe and Richard Roe, whose 
true names are to the grand jury unknown, are accused by the grand jury of 
the District of Alaska, Division No. Two, by this iudictment of the crime of 
riot commîtted as follows : The said John Christensen, B. Anderson, John 
Larson, Frank Green, and John Doe and Richard Roe, whose true names are 
to the grand jury unknown, on the 13th day of August, A. D. 1905, in the Dis- 
trict aforesaid, did wrongfully, unlawfully and feloniously, acting together 
and without authority of law, with force and violence make an assault upon 
John Rigby, Fred Thorpe, Horace Bell, O. L. Gi-een, Scott Burgess and John 
Bustrom, and having the immédiate power of exécution so to do did threaten 
to assault with force and violence the said John Rigby, Fred Thorpe, Horace 
Bell, O. L. Green, Scott Burgess and ,Tohn P.nstrom, contrary to the form of 
the statute in such case made and provided and against the peace and dignity 
of the United States." On October 23, 1905, the plaintifC in error was sen- 
tenced to be imprisoned in the United States peniteutiary at McNeil's Island 
for a period of tHfea years and three calendar months. 
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The statute of Alaska (section 111 of the Pénal Code) deflnes riot as follows :; 

"Tliat any use of force or violence, or any tlireat to use force or violence, if 
accompauied by immédiate power of exécution, by three or more persons act- 
ing together and without authority of law, is riot." 

Section 112 denounces the penalty for participating in riot, and provides: 

"Second. If such person carried at the time of such riot any species of 
dangerous weapon, or was disguised, or encouraged or solicited other persons 
who participated in the riots to acts of force or violence, such person sliall be- 
punished by imprisonment in the penitentiary not less than three nor more 
than fifteen years ; 

"Third. In ail other cases such person shall be punislicd by imprisonment 
in the county .l'ail not less than three months nor more than one year, or by 
fine not less than flfty nor more than flve hundred dollars." 

W. H. Hutton and James W. Bell, for plaintifï in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the case as above). The 
indictment in this case falls under the third subdivision of section 112. 
It does not charge that the plaintiff in error carried, at the time of 
the alleged riot, any species of dangerous weapon, or that he was 
disguised, or that he encouraged or solicited other persons to acts 
of force or violence. Under the indictment the trial court was power- 
less to inflict any greater punishment than imprisonment for one 
year, as prescribed in the third subdivision of the section. The 
plaintiff in error, having served more than one year of the term for 
which he was imprisoned, is entitled to his discharge. 

The judgment is reversed, and it is ordered that the plaintiff in error 
be discharged from custody. 



EDISON V. AMERICAN JIUTOSCOrE & BIOGRAni CO. 

(Circuit Court of Appeals, Second Circuit. March 5, l'JOT.) 

No. 153. 

Patents— Validity and iNrEi^roEMEST— Kinetoscopic Cajiera. 

The Edisou relssued patent No. 12,037 (original No. .')8Î),10S), for a 
kinetographic caméra, clalms 1, 2, and 3, were not anticipated and dis- 
close patentable invention in the means shown for iniparting an inter- 
mittent movement to the tape film while passing lu front o£ the lens, 
which consist of a sproeket wheel having teeth ^vhIch enter holes In tho 
edge of the film and advance it positivcly, evenly, and rapidly. Such 
clainis held not infringed by a caméra in which the film is moved by frlc- 
tional contact alone, although sueli construction is Mithin their terms if 
coustrued without référence to tho words, "substantially as set foith," 
but Infringed by one in which the film is moved by a reciprocating two 
tined fork carrying studs or pins which engage holes on either edge of 
the film, and is the substantial équivalent of the sproeket wheel of the 
patent. Claim 4 of said reissue held void as too broad. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 144 Fed. 121. 

This cause cornes hère upon appeal from a deeree of the Circuit Court, 
Southern District of New ïork, dismissing a bill lu equity for infringement 
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of a patent. The patent is reissue No. 12,037, dated September 30, 1902, orig- 
inal No. 589,108 (August 31, 1897), to Thomas A. Edison for a Isiaetoscope. 
The opinion below will be found in 144 Fed. 121. 

The original patent was beïore this court in a suit by the same eomplain- 
ant against the same défendant, reported 114 Fed. 926, 52 C. C. A. 546. llie 
claims of the original patent were : 

"(1) An apparatus for efCecting by photograpby a représentation suitable 
for reproduction of a scène including a moving object or objects, comprising a 
means for intermittently projecting at such rapid rate as to resuit in per- 
sistence of vision images of successive positions of the object or objects in 
motion, as observed from a fixed and single point of view, a sensitized tape- 
like film and a means for so moving the film as to cause the successive images 
to be received tbereon separately and in a single liue séquence. 

"(2) An apparatus for taking photographs suitable for the exhibition of ob- 
jects in motion, having in combination a single caméra, and means for passing 
a sensitized tape film at a high rate of speed across the leus of the caméra, 
and for exposing successive portions of the film in rapid succession, substan- 
tially as set forth. 

"(3) An apparatus for taking photographs suitable for exhibition of objecta 
in motion, having in combination a single caméra, and means for passing a 
sensitized tape-tilm across the lens of the caméra at a high rate of speed and 
with an intermittent motion, and for exposing successive portions of the film 
during the periods of rest, substantially as set forth. 

"(4) An apparatus for taking photographs suitable for the exhibition of ob- 
jects in motion, having in combination a single caméra, and means for passing 
a sensitized tape-film across the lens at a higli rate of speed and with an in- 
termittent motion, and for exposing successive portions of the film during the 
periods of rest, the periods of rest being greater than the periods of motion, 
substantially as set forth. 

"(5) An unbroker transparent or translucent tape-like photographie film 
having thereon equidistant photographs of successive positions of an object in 
motion, ail taken from the same point of view, such photographs being ar- 
ranged In continuous straight-line séquence, unlimitod in number save by the 
length of the film, substantially as described. 

"(6) An unbroker transparent or translucent tapo-Iike photographie film pro- 
vided with perforated edges and having thereon equidistant photographs of 
successive positions of an object in motion, ail taken from the same point of 
view, such photographs being arranged in a continuous straight-line séquence, 
unlimited in number save by the length of the film, substantially as de- 
scribed." 

In the prior suit the Circuit Court sustained claims 1, 2, 3, and 5, and 
those only came before this court upon the appeal. It was held that the pat- 
entée was not entitled to such broad claims, the decree of the Circuit Court 
was reversed, and the bill dismissed. Thereupon the patentée applled for 
and obtained a reissue, in two patents, one for the film as a new article of 
manufacture (the subject of original daim 6), which is not involved in this 
case, and the other which is now sued upon. This reissued patent contains 
four claims ; the flrst three are as f ollows : 

"(1) An apparatus for taking photograplis suitable for the exhibition of 
objects in motion, having in combination a caméra having a single stationary 
lens ; a single sensitized tape-film supported on opposite sides of, and longi- 
tudinally movable with respect to, the lens, and having an intermediate sec- 
tion Crossing the lens ; feeding devlces engaging such intermediate section of 
the film and moving the same across the lens of the caméra at a high rate of 
speed and with an intermittent motion ; and a shutter exposing successive 
portions of the film during the periods of rest, substantially as set forth. 

"(2) An apparatus for taking photographs suitable for the exhibition of 
objects in motion, having in combination a caméra having a single stationary 
lens ; a single sensitized tape-film supported on opposite sides of, and longi- 
tudinally movable with respect to, the lens, and having an intermediate sec- 
tion Crossing the lens ; a continuously rotating driving-shaf t ; feeding devlces 
operated by said shaft engaging such intermediate section of the film and mov- 
ing the same across the lens of the caméra at a high rate of speed and with 
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an Intermittent motion; and a continuously-rotating shutter operated by said 
shaft for exposing successive portions of tlie film during tlie periods of rest, 
substautiallv as set forth. 

"fô) xVn apparatus for taliing photograpiis suitable for the exhibition of 
objects in motion, baving in combination a caméra liaving a single stationary 
lens; a single sensitized tape-fllm supported on opposite sides of, and longi- 
tudinally movable with respect to, the lens, and having an intermcdiate sec- 
tion crossing the lens ; a continuously rotating driving-shaft ; tceding aevlces 
operated by said shaft, engagiug such intermediate section of the iilin and 
movlng the same across the lens of the caméra at a high rate of speed and 
with an intermittent motion; a shutter exposing successive portions of the 
film during the periods of rest ; and a réel revolved by said shaft with vari- 
able speed for winding the film thereon after exposure, substantially as set 
forth." 

The fourth claim of the reissued patent îs Identical with the fourth elalm 
of the original. One of the alleged infringing devices, that, naniely, whieh, 
it is contended, infrlnges only claims 3, 2, and 3, is the same device that was 
before the court in the flrst suit and is known as the "Biograph caméra." The 
other alleged infringing device is known as the "Warwlck caméra," and it Is 
contended infrlnges also claim 4. 

J. Edgar Bull, for appellant. 
Parker W. Page, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). Upon the ap- 
peal in the first suit we discussed the prior art and the gênerai character 
of the device sought to be patented at very great length. It is unnec- 
essary to repeat that discussion. AH that was said in the prior opinion, 
however, may be considered as embodied herein, since the conclusion 
hereinafter expressed is founded upon the fîndings then made, and 
which nothing in the présent record or argument induces us to qualify 
in any manner. We held that Edison was "not a pioneer in the large 
sensé of the term, or in the limited sensé in which he would hâve been 
if he had invented the film. He was not the inventer of the film. He 
was not the first inventor of apparatus capable of producing suitable 
négatives, taken from practically a single point of view, in single-line 
séquence upon a film like his, and embodying the same gênerai means of 
rotating drums and shutters for bringing the sensitized surface across 
the lens and exposing successive portions of it in rapid succession. 
* * * Neither was he the first inventor of apparatus capable of pro- 
ducing suitable négatives and embodying means for passing a sensitized 
surface across a single lens caméra at a high rate of speed and with an 
intermittent motion, and for exposing successive portions of the sur- 
faces during periods of rest." Also that "the real invention, if it in- 
volved invention as distinguished from improvement, probably consists 
of détails of organization, by which the capacity of the réels and mov- 
ing devises are augmented and adapted to carry the film of the patent 
rapidly and properly." 

Upon the record in that cause, however, we held that the "prior art 
did not disclose the spécifie type of apparatus which is described in 
hib patent. His apparatus is capable of using a single sensitized and 
flexible film of great. length with a single lens caméra, and of oroducing 
an indefinite number of négatives on such a film with a rapidity there- 
tofore unknown." The case was therefore an appropriate one for r«- 
151 F.— 49 
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issue under section 4916, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3393], 
since there is no suggestion of any fraudulent or deceptive intention in 
claiming more than the patentée was found to be entitled to. Upon re- 
issue witli claims restricted to the spécifie type of apparatus described 
in the patent, the question would be présentée! whether those claims as 
thus restricted were properly allowed in view of the state of the art and 
whether defendant's device infringed them. 

The spécifie type of apparatus shown in the patent was thus describ- 
ed in our former opinion : 

"It is inclosed in a box-like casing from which light will be excluded, ex- 
cept throujih the lens, and wtiicli embraces an ordinary adjustable caméra 
liaving the lens end mounted in the side of the box. Two réels, inclosed in 
suitable cases, are located on opposite sides of the caméra lens. . ïhe film is 
drawn from one of the réels on to the other across the lens. It is transparent 
or translucent, and tape-llke in form, and is preferably of suffioient width to 
admit the taking of pictures one inch in diameter betweeu the rows of holes 
on its edges. Thèse holes are for engagement with the feed wlieels for posi- 
tively advancing the film. When the film is narrow, it is not essential to use 
two rows of perforations and two feed wheels; one of such rows and one 
feed wheel being suificient. The two feed wheels are carried by a shaft and 
engage the film on one side of the caméra opening. The power is supplied 
by an eleetric motor which drives a rotating shaft carrying the feed wheels 
throngh a pulley held in frictlonal engagement witli the feed-wheel shaft. 
The talî.e-up réel, or the réel which receives the tape after passing the lens, is 
also driven from the motor shaft throngh a pulley which is frictionally mount- 
ed upon the réel shaft. The shaft carrying the feed wheels is controlled by a 
stop or escapement movement which is driven positively by another shaft, 
so that, although the motor tends to drive the feed wheels continuously, they 
are only permitted to turn with an intermittent motion by the stop or es- 
capement device, the pulley which drives the feed wheels slipping on the feed 
wheel shaft, while that shaft is held at rest by the stop or escapement de- 
vice. A shutter consisting of a rotating disk having an opening in it is 
mounted directly upon the motor shaft and revolves past the lens, so that 
the light from the lens is intermittently thrown upon and eut off from the 
sensitive surface of the film. The caméra is shown as a single lens, and is ar- 
ranged to project the image of the scène being photographed upon the film 
when the openings of the shutter disk are opposite the aperture between the 
lens and the film. In opération the apparatus is first charged with a tape- 
film several hundred or even thousands of feet in lengtb. The spécification 
States that the parts are preferably proportioned so that the film is at rest 
for nine-tenths of the time, in order to give the sensiti^ed film as long an ex- 
posure as practlcable, and is moving forward one-tenth of the time, and that 
the forward movement is made to take place 30 or more tinies per second, and 
preferably at least as high as 46 times per second, although the rapidity of 
movement or number of times per second may be regulated as desii'ed to give 
satisfactory results, and there should be at least enough so that the eye of 
the observer cannot distinguish, or, at least, cannot clearly or positively dis- 
tinguish, at a glance, the différence in position occupied by the objects in the 
successive pictures." 

The securing of intermittent action to the parts which engage the 
film is eflfected by certain stop devices, the détails of which need not be 
inquired into. They are equally adapted to other uses than those shown 
in the patent, and are the subject of a separate patent to Edison No. 
491,993. The important distinctive feature is the manner in which 
thèse intermittently moving parts handle the film. In addition to the 
références in the earlier case, there are a number of patents introduced 
hère, of which it is sufficient to say that we concur with the judge who 
heard the cause at circuit that the apparatus described in the patent ex- 
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hibits patentable novelty, Such novelty, however, cannot be predicated 
solely on the circumstance that the intermittently moving parts operate 
directly upon the film. The meritorious feature of the device is that 
they seize hold of the film firmly, move it positively, regularly, evenly, 
and very rapidly without jarring, jerking, or slipping producing a nég- 
ative, which can be printed froni and reproduced as a whole without re- 
arrangement to correct imperfect spacing of the successive pictures. 
The spécification states that when the film is clamped in the delivery 
case "the loose pulleys, 7, 18, slip without pulling said film along," and 
that, when the film is released from that clamp, "the pulleys operate to 
pull the same along." Loose pulley, 18, turns the take-up réel, and 
it has been suggested that the phrases quoted impîy that such réel is in 
fact the feeding mechanism. A careful study of the patent has satisfied 
us that this is not so. The spécification explicitly states that the "teeth 
of the wheels, 5, enter the holes along the edges of the film for the pur- 
pose of positively advancing the film." The organization described 
shows that the sprocket wheels are adapted to push the film along as 
they revolve, as well as to hold it back when they are at rest. The dis- 
tance to be moved for each exposvire is so short (an inch) that the film 
can apparently be moved forward by pushing as well as by pulling, 
since the guard or guide through which it moves protects it against 
buckling. While the film may at times be practically tense between the 
intermittently moving sprocket wheels and the take-up réel, it would 
seem that opération at high speed would soon produce a slack or loop 
between the sprocket wheels and the delivery réel ; and tlie évidence of 
complainant's expert shows that in practice this is so. The spécifica- 
tion states that, when the-^lm is narrow, it is not essential to use two 
rows of perforations and two feed-wheels, but at least one sprocket 
wheel and one row of perforations are essential to the organization de- 
scribed. In succession each sprocket enters a hole thereby holding the 
film firmly and positively and either advancing it forward or holding it 
at rest by a method of engagement, which éliminâtes ail chance of slip. 
The engagement between the feed wheels and the fi^n is not frictional. 
The film is continuously held by the interlocking of a sprocket and a 
hole. As one sprocket leaves a hole, the next succeeding sjjrocket en- 
ters the next succeeding hole. Irrespective entirely of any action of the 
take-up réel, the film must advance as the sprocket wheel moves, and 
cannot advance when the sprocket wheel is at rest. Complainant's ex- 
pert has operated a caméra constructed in substantial accordance with 
the spécifications, and from which he had removed the take-up réel. 
He found that the sprocket wheels alone moved the intermediate section 
of film across the caméra at the requisite hight rate of speed and with 
the intermittent motion. 

In the defendant's biograph caméra there are the usual réels and de- 
vices for giving to some parts of the apparatus a continuous and to oth- 
ers an intermittent motion. The "intermediate section" of film is mov- 
ed across the lens by two friction rollers located just beyond the film 
guide. Thèse move continuously, and draw the film forward. The 
mechanism for holding the same stationary during exposure is stipulat- 
ed in the record. "Mounted upon the motor shaft, N, is a grooved cam 
n imparting movement to an arm, n^ [which arm rocks a shaft, n^]. 



772 



151 FEDERAL REPORTER. 



* * * Loosely mounted upon the journal, n" [of the rock shaft] , is 
a tension leaf, W, forming part of the film slide [or film guidej, F. 
The film, B, passes between this tension leaf and the back plate, f, of 
the guide. * * * n° désignâtes a projection mounted upon the rock 
shaft, n^, and co-acting with the tension leaf, W, to throw the same 
away from the back plate and therefore out of engagement with tlie 
film when a portion of the film has been exposed and it is desired to 
again move the film relatively to the lens. The rolls, which draw the 
film, rotate constantly, and would feed the film past the lens with a con- 
tinuons motion were it not that the film is gripped by the tension leaf 
momentarily to admit exposure." 

Figure 5 of the drawings of defendant's biograph machine will facil- 
itate the understanding of this description. 



^''^^ ^ 







It will be observed that thcre is a part marked "n*," called a "punch," 
wl'ich might be supposed to hâve, in part, the function of complamant's 
«procket, holding back the film by interlocking engagement. This is 
not so as will be seen when the necessity for using a punch is pomted 
out later on. 

The engagement of defendant's moving parts with the "intermediate 
section" of film is wholly frictional. There is no such interlocking as 
will hold the film firmly, advancing it with mathematical accuracy pre- 
cisely the same distance between exposures, making its motion absolute- 
Ij coextensive with that of the sprocket wheel from the beginning of 
the opération to the end, and thus securing a perfection of spacing of 
the négatives Hpon the exposed film. It is apparent that in defendant's 
engagement there is the possibility of "slip" ; and it might be expected 
that the likelihood of such action would be increased by the extreraely 
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high speed at which thèse machines are run, giving 20 or more expo- 
sures per second. This, moreover, is not a matter oi conjecture, there is 
positive proof. Marvin, who has had large expérience in operating de- 
fendant's machines, testified : 

"Négatives to my knowledge are never exbibitecl in public. In order to ex- 
hibit a picture, it is necessary to print positive reproductions. The apparatus 
in which such positive reproductions are printed can readily be arrangea so 
that the pictures upon the positive strip of film are uniformly spaced, although 
the pictures upon the négative strip may be very unevenly spaced. As a mat- 
ter of fact, none of the caméras of our company produce unltormly-spaced 
négatives. In the manufacture of our mutoscope pictures the positive pictures 
are printed upon bromide paper and the paper is eut up so that each pièce of 
paper earries an independent picture." 

It is solely to facilitate this opération that the punches are brought 
into the combination. The film has no holes along its edges as it leaves 
the supply réel. They are punched in only at the moment of exposure. 
The stipulated description reads : 

''Secured to the rocl;; shaft, n2, are two punch arms, ns, at the outer ends of 
which are mounted punches, n*. * * * The film, B, is perforated in its 
passage between said tension leaf and back plate by means of the punches, 
n4. * « * ipjje fliijj ig gripped by the tension leaf momentarily to permit 
exposure. During this grippiug interval, the punch, n*, is actuated to per- 
forate the film opposite each exposed portion and at or adjacent to each of the 
film." 

The use of the perforations as an aid to correcting the results of im- 
perfect spacing is shown in the testimony of Johnson, superintendent of 
defendant's photographie department: 

"The feed in the biograph caméra is by friction rollers, and the feed Is tol- 
erably regular so long as the film is of one thickness and so long as ail the 
adjustments on the machine are kept in first-rate condition. As a matter of 
fact, however, the film varies very considerably in thickness, and the feed is 
by no means regular, varying from three-sixteenths to five-sixteenths of an 
inch in some cases. The normal proper feed is one-quarter of an inch. It 
would not be possible to exhibit properly a positive facsimile of the négative 
film which our company's [biograph] caméra produces. 

"Q. 21. Please explain how défendant company prépares the films and prints 
from thèse négatives which are used in the exhibiting machines? 

"A. The caméra is provided with a pair of punches and dies, which are 
brought into opération and perforate the film during the period of exposure. 
The perforations are situated in a blank space underneath the picture proper, 
and always bear a fixed relation to the picture itself, so that thèse holes, be- 
ing fitted over dowel pins in our printing machine, enable us to print a pic- 
ture which shall be perfect in résister with every other picture, irrespective 
of the spacing in the négative film. * * * ïhe spacing of the pictures on 
the positive film made by our company is such that the scènes which the pho- 
tographs represent wjll not be properly produced by simply passing the film 
through the biograph." 

Because of thèse différences in parts, in action, and in resuit, we are 
of the opinion that the defendant's biograph caméra is not the type of 
apparattis described and shown in the original and reissued patent. 
The language, even of the reissued claims, considered by itself and giv- 
itrg no force to the words, "substantially as set forth," may be broad 
enough to cover it ; but that is not sufficient. "Inf ringement should not 
be determined by a mère décision that the terms of a claim of a valid 
patent are applicable to the defendant's device. Two things are not 
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precisely similar because the same words are applicable to each. The 
question of infringement involves considérations of practical utility and 
of substantial identity, and therefore must be quantitative as well as 
qualitative." Goodyear Shoe Mach. Co. v. Spalding (C. C.) 101 Fed. 
990. We conclude, therefore, that defendant's biograph caméra does 
not infringe claims 1, 2, or 3 of the reissue. 

The other apparatus used by défendant, viz., the Warwick caméra, 
has a différent mode of opération. The engaging roUers, which ad- 
vance the film after it has passed the film slide or guide where exposure 
is made, and which deliver it to the take-up réel, are located about half 
way between the take-up réel and the film slide, and their movement is 
so regulated as to other parts that there will always be a loop of slack 
film between said roUers and the film slide. In conséquence the film 
cannot be advanced by any révolution of thèse rollers, as was the case 
with the biograph caméra. The film as it cornes from the delivery roU 
has a row of holes along each edge. When it is in the film slide, thèse 
holes are engaged by means of a reciprocating two-tined fork, carrying 
small studs or pins which pass into the holes on the opposite edges of 
the film, in the same way as the sprockets pass into the holes in com- 
plainant's machine. As thèse studs or pins are inserted on the down 
stroke of the fork, and withdrawn on the up stroke, the film is inter- 
mittently fed across the field of the lens. Thèse pins or studs do not 
hold back the film against any forward pull, because there is no forward 
pull to be resisted, neither an intentional forward pull as found in the 
biograph, nor an accidentai or occasional forward pull when the film is 
faut between the film slide and take-up roll as found in the caméra of the 
patent. When the pins are withdrawn, the film lies, inert, in the film 
slide. But the "intermediate section" is moved açross the lens just by 
the interlocking engagement between a sprocket or pin and a hole in 
the film, thereby moving it positively, regularly, evenly, and very rapid- 
ly without jarring, jerking, or slipping; the parts being arranged so 
that the movement shall be intermittent. In our opinion the bifurcated 
fork with studs is the fair équivalent of the wheel with sprockets and 
the combination shown in the Warwick caméra is an infringement of 
claims 1, 2, and 3 of the reissued patent. 

Claim 4 of the reissue is identical with claim 4 of the original and 
differs from claim 3 of the original only by the insertion of the words, 
"the periods of rest being greater than the periods of motion." It is 
obnoxious to the criticisms expressed as to original claim 3 in our for- 
mer opinion, and for reasons therein expressed must be held void. 

The decree of the Circuit Court is reversed, without costs of this ap- 
peal to either party, and the cause remanded, with instructions to enter 
a decree in accordance with this opinion. 
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CONSOLIDATED ENGINE STOP CO. v. LANDEKS, FRARY & CLARK. 

(Circuit Court, D. Coimecticut. Marcli 18, 1907.) 

No. 1,212. 

Patents— Infringement — Theottlb Valve. 

The Stanuard patent, No. 509,334, for an improvement in throttle 
valves, eonsisting of an electricaliy controlled automatic engine stop, if 
not anticipated, is limited by tlie prior art to ttie précise structure shown. 
As so construed, held not infringed. 

In Equity. On final hearing. 
Emerson R. Newell, for complainant. 
Edward S. Beach, for défendant. 

PLATT, District Judge. This is a bill in equity alleging infringe- 
ment of complainant's Stannard patent, No. 509,334, granted Novem- 
ber 21, 1893, for "Improvements in Throttle-Valves." What we really 
hâve to deal with is an electricaliy controlled automatic engine stop. 

Claims 1 and 3 are in issue, viz. : 

"(1) Tlie combination of a suitable shcll or valve body, provided witli an 
opening for the passage of steam, a shut-ofi: plug, b, having a portion, c, ar- 
rangea therein, a passageway, p, in tlie shell to allow the steaiu to enter the 
opening between the screw cap, r, and the plug, b, means arranged to opcn 
and close the outlet from the chamber formed between the portion, c, and the 
screw cap, y, whereby the steam upon the opening of said outlet is allowed 
to operate to carry tiie body of the plug across the steamvi'ay, and close the 
valve, substantially as and for the purposes stated. 

"(2) The combination of the shell, a, a plug, b, having a disk, c, arranged 
therein and having an opening for the passage of steam bet\Yeeii tho parcs, b, 
and c, a plug-cock, f, mounted in one end of the viilve body, a stcam-way, p, 
formed in the wall of the valve body at the opposite end portion, a lever, g, 
mounted upon the phig, a lever, h, pivotally mounted adjacent thereto, a 
weight arranged upon the lever, h, a latcli arranged to hold the lever, h, in 
its raised position, and means to niove s;iid lateh and release the lever and 
allow it to fall by gravity and engage tlio lever, g, thereby turning the plug, 
substantially as and for the purposes statod." 

The défenses are: (1) Invalidity of the patent, based on the in- 
sufficiency and defectiveness of the spécifications as a whole. (2) In- 
validity of each claim in suit, based on its ambiguity and nebulosity, 
and also on its invalidity in view of the art. (3) Noninfringement. 
It is not deemed necessary to go further into this niatter than may 
serve to show, in a very gênerai way, what must, in any event, bc 
the final conclusion upon the bill itself. 

The art prior to Stannard shows automatic engine stops having the 
same gênerai ptirpose as that claimed by him. The best référence in 
the treatment of steam is Tate, 301,744, July 8, 1884. If the pressure 
of water is enough like the pressure of steam, so that automatic stops 
in pipes carrying one are fair références when discussing stops applied 
to pipes carrying the other, then Graves, 3-58,775, of 1887, is very im- 
portant. The patentée says that his device may be applied to shutting 
ofï "steam, air, gas, or water" (line 28, p. 1), and therefore he ought not 
to object to the citation of the Graves patent. With the art in view, 
one is forced to believe that the claims of this patent, if thcy hâve any 
validity, must receive a limited and narrow construction. 
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It is admitted that the "passageway, p," is an essential élément in 
the combination. In the only device ever built in attempted compli- 
ance with the disclosure of the patent the "passageway, p," was as 
absolutely lacking as it is in the drawings filed with the spécifications. 
The only way steam could get between the screw cap and the plug, 
and 30 balance the valve, was by leaking through on account of the 
loose fit. Stannard in the patent in suit was not the first to présent 
a construction showing an emergency valve, which by a push-button 
mechanism could be released so as to close the valve by steam pressure, 
but it is insisted that no prior combination provides a structure con- 
taining a valve which must stay open until the need for closing it 
arises, and then in the emergency must and will shut and stay shut. 
The reason for this is said to be because by the use of the "passage- 
way, p," some of the steam as it passes through the main steamway is 
diverted to the rear of the plug, and thereby présents equal pressure 
upon either side, thus balancing the plug and maintaining it in an open 
condition until removal of steam from the other side of the plug over- 
balances the pressure, thus forcing the valve into a closed position 
and keeping it there. It is a curions thing that the "passageway, p," 
although mentioned in the claim and referred to in the spécifications, 
cannot be found in the drawings, and it is still more curions that the 
only structure ever attempted under the patent had no "passageway 
p," at ail. Despite its absence in both, it is claimed that the structure 
in question, which, by the way, was the only one ever made, was suc- 
cessfully operated for some months. But this was long ago, and not 
even remnants remain to tell their story. Furthermore, if ail that is 
claimed about it be true, we are forced to the final conclusion that the 
"passageway, p," is not the essential thing which controls the utility 
of the patentée! structure, in which event the Tate 1884 patent gains 
anticipatory force. 

With the Tate 1884 patent, and the Graves patent in mind, the 
patentée comes into this dilemma. If the "passageway, p," is not an es- 
sential, then Tate must hâve shown him about ail that he discloses. 
If the "passageway, p," is essential, then we find in Graves, Fig. 1, 
the passage, Ë, which carries the water to the chamber, F, of the 
valve motor. From there it gets into chamber, M ; thus balancing 
the valve. By reducing the pressure in chamber. M, the valve is 
overbalanced by the pressure on the other side. Graves accomplishes 
this in substantially the same way that Stannard does. 

Complainant says that Tate's was not a safe automatic stop, and that 
the patent in suit discloses one. It is strange that one so sure and safe 
should hâve lain dormant since 1893, with no more exploiting than 
the attempt, already spoken about, to produce something without 
the "passageway, p," because it was dieaper to trust a "loose fit" than 
to drill a channel in hard métal. I am satisfied that, if Stannard added 
anything to human knowledge, it is found in the spécifie construction 
which his claims call for. Hère again let us confine ourselves to 
"passageway, p." That must be an élément distinct from and addi- 
tional to the vertical steam way of the Stannard construction. It is 
contended that the place marked "p" on defendant's construction 
is its équivalent. That place is the main steam way of defendant's 
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construction, well known in double poppet-valves, and, even if it 
serves double duty and assists in balancing the valve, it cannot be 
^strained into offering an équivalent for the mysterious "passageway, 
p," of the patent in suit. 

Defendant's construction follows the Locke patent, 813,379, Febru- 
ary 13, 1906. That fact, of course, does not control, but when we find 
that a structure made thereunder bas four essential factors, to wit, 
the main valve, the fluid pressure motor, the auxiUary controUing 
valve, without which the first two are inoperative, and an electro- 
magnet detent, ail of which in combination offer a novel structure 
witli a new mode of opération, which can easily be differentiated from 
the possibly valid construction of the patent in suit, it is impossible 
to detect infringement. 

Let tlie bill be dismissed. 



KARFIOL V. ROTHNER et al. 

(Circuit Court, B. D. New Yorlc. Fcbruary 9, 1907.) 

Patents — Sun for lKrRiKGEi,[ENT — I'rkliminary Injukctiox. 

It is tlie gênerai rule tliat a preliminary Injunction will not be granted 
to restrain the alleged infringement of patents wliicli liave not been ad- 
judieatecl, and in wliieb there lias been no sueli public acquiescence as to 
establisb tbeii' validity, unless spécial eireumstanees are sbown which 
render it neeossary to proteet complainanfs rights, and when such cir- 
cumstances ai'e showu, but it aiso appears that the granting of the in- 
junction would cause irréparable injury to défendants, if they should 
finally succeed in the suit, the better practice is to permit them to give 
security to pay any dauiages which complaiuant may recover, and, on its 
being given, to refuse the injunction. 

[i:;d. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 474, 
47G, 4S0, 500. 

Grounds for déniai of preliminary injunction in patent infringement 
Ruits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

In Equity. Suit for infringement of patents. On motion for pre- 
liminary injunction. 

Steuart & Steuart, for complainant. 
Reiss & Reiss, for défendants. 

CHATFIELD, District Judge. The défendants are alleged to be us- 
ing patents Nos. 835,189, for method of perforating or dividing paper, 
835,190, for machinery for cutting or dividing paper, and 835,383, for 
apparatus for perforating or dividing paper or other sheet material — 
ail dated November 6, 1906, and issued to B. Karfiol, which patents the 
complainant claims are valid. By such alleged use, it is claimed that 
the défendants hâve obtained sub'stantially the entire business enjoyed 
by the complainant some six months ago. 

The complainant allèges that he is the owner of thèse patent rights, 
but no adjudication and no public acquiescence are shown, nor has any 
been possible since the issuance of the patents. It was admitted on the 
argument that an injunction along the lines prayed for in the bill of 
complaint and the motion papers would prevent the défendants from 
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carrying on the business novv enjoyed by them. Défendants claira that 
complainant has no valid patents, that the patents contain no patentable 
ideas, and that therefore défendants had a right, as a matter of business 
compétition, to pursue the course which they hâve followed since form- 
ing the Greater New York Lace Paper Company, the name under 
which they are trading as individuals. Previous to forming this Com- 
pany, the défendants were employés of the complainant. 

Various issues of fact arise from the record in this action, and the 
affidavits submitted in support of, and in opposition to, the application 
for a preliminary injunction. The rule is well established in the fédéral 
courts and in this circuit, that where there has been no adjudication, 
nor such public acquiescence in the patent as to establish its validity, no 
preliminary injunction will be granted, unlcss the évidence indicates 
that the défendants may not be able to respond in damages, or where, 
beyond reasonable question there is necessity for the intervention of the 
court, because of the loss of trade, or that the ruin of property would 
be irréparable. Silver & Co. v. J. P. Eustis Mfg. Co. et al. '(C. C.) 
130 Fed. 348, and cases there cited; Standard Roller Bearing Co. v. 
liess-Bright Mfg. Co. (C. C.) 145 Fed. 356. In the présent action the 
défendants aredoing business under a capital stated to be $i,500. The 
materials used and the machinery required in the business are not so 
expensive as to necessitate a large plant or capital in order to do a con- 
sidérable business, and it does not seem to the court that the sum of 
$4,500, is any indication of the volume or the value of the business 
which the défendants may be carrying on. The fact that the défend- 
ants hâve practically acquired unto themselves ail of the business for- 
merly donc by the complainant at the time défendants were working for 
him, and that if complainant should ultimately be successful it would be 
impossible to estimate the amount of damages which he might suffer 
by that time, or to restore the parties to their original position, would 
seem to take this case eut of the gênerai rule and entitle the complain- 
ant to relief. 

However, if a preliminary injunction should be granted, the resuit 
would be that the défendants would lose their business, with no prob- 
ability that it would ail be secured to the complainant, or that the re- 
suit of the injunction would furnish any security to the .complainant 
pending the outcome of the suit. Under thèse circumstances two 
courses are possible: The complainant might be required to give a 
bond to cover any damages that the défendants might be found to hâve 
sustained if the suit should ultimately be decided in f avor of the défend- 
ants, and the preliminary injunction restraining them be eventually 
dissolved. This method of procédure is open to the same objection as 
the granting of a preliminary injunction itself. The alternative method 
of procédure is to require the défendants to give security to answer 
any damages from the time of this application to the détermination of the 
action, which may accrue to the complainant if he shall ultimately prove 
successful. It is the opinion of the court upon the record and affidavits 
submitted that the latter course should be adopted, and that there is 
suflficient reason for departing from the ordinary rule of refusing to 
grant injunctive relief to the complainant before adjudication or ac- 
quiescence. 
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The court will hear further argument as to the amount of security 
which should be furnished by the défendants, and the défendants will 
be directed to file a statement of their business, showing receipts and 
expenditures during each month, pending a détermination of this suit. 
In the event of the failure of the défendants to give such security as 
may be fixed upon further argument, or to comply with the terms of the 
court which may then be made, the injunction asked for will issue. 



KAEFIOL V. ROITINER et al. 
(Circuit Court, E. D. Xew Xorlî. ilarcli 14, 1007.) 

Patents— Suit foe Infringement— Bond to Secure Recovery. 

In flxlng the amount of a bond required of défendant in a suit for in- 
fringement of patents as a condition to tlie rofiising of a prelimiiiary in- 
junction, the amount of the profits made l)y Uim from tlie alleged in- 
fringement affords the only approximate basis for compiitation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Talents, § 500.1 

In Equity. 

Steuart & Steuart, for complainant. 
Reiss & Reiss, for défendants. 

CHATF'IELD, District Judge. In accordance with the opinion upon 
the application for a preliminary injunction, the attorneys for the 
respective parties hâve submitted affidavits, in order that the amount 
of the bond to be given by the défendants can be fixed. 

It is impossible to take up the question of how much the complain- 
ant's recovery might be, provided he should eventually be successful, 
on a motion of this nature ; and it is likewise impossible to compel the 
défendants to give security to the extent of ansvvering ail possible dam- 
ages which might be proven if the complainant is successful. It is not 
certain that ail loss of profits by the complainant could be stopped by 
an injunction against the défendants, and it is apparent that some loss 
of profits may be due to business compétition, or even infringements 
by other persons, if the patents held by the complainant are valid. In 
theory, the défendants should give a bond for whatever additional 
damage the complainant may sufifer from the acts of the défendants, 
between the time of the application for a tempo rary injunction and the 
time of the trial of the action. This damage might be much greater 
than the profits to the défendants of the business which could be stopped 
by a temporary injunction; but on a motion of this kind, it seems to^ 
the court that thèse profits are the only approximate basis for Comput- 
ing the amount of this bond. On the afhdavits submitted, the défend- 
ants seem to be making about $400 a month over their expenses. On 
this basis a bond for $5,000 would protect the complainant for 1^ 
months. The action will be ready for trial, as admitted by both sides, 
in from 6 to 8 months, and it is therefore considered that a bond for 
$5,000 is sufficient for the présent purposes. 

A motion may be made at any time to increase this amount, if reasons 
are shown therefor. 
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In re MARTIN BORGESON CO. 

(District Court, E. D. New Yorlc. February 16, 1907.) 

Bankruptcy— x'Vllowance to Receiver— Discrétion op Court. 

In banlîruptfy iiroceedinKS, tlie eompensntion to be allowed receivers 
and tlieir attonieys is a matter entirely witliin the discrétion of tlie court, 
to be determined in view of the services rcndered and tlieir net results 
to the estate, and it is not essential to tbe validity of sueh an ailowance 
that notice slKuild liave been given to tlie trustée or ereditors, or that a 
hearing be liad eitber before the court or a commissiouer. 

In Bankruptcy. 

Escher & Fox, for trustée. 
Manassah Miller, for receiver. 

CHATFIELD, District Judge. This application is made on the re- 
turn of an order to show cause, obtained by the trustée in bankruptcy, 
and directed to the receiver and his attorney. The motion is to vacate 
and set aside the report of a spécial commissioner who passed upon the 
receiver's account and the applications of that receiver and his attor- 
ney for allowances, and also to set aside the order of confirmation made 
by this court, with the Honorable Edward B. Thomas holding the 
court, on the 31st day of December, 1906. The moving party also asks 
that the receiver's account be sent back to the spécial commissioner, 
with leave to the trustée in bankruptcy to be heard on the settlement of 
the account and the fixing of the allowances. 

This matter was begun by the filing of an involuntary pétition. 
Through the rivalry and différences existing betweeii two sets of ered- 
itors, the available estate of the bankrupt seems to hâve been increased 
from about $3,000, as estimated by the président of the bankrupt cor- 
poration, to $4,600, as reported by the receiver. Without going into 
the question of motive actuating the ereditors, the fact is apparent that 
the receiver has more money to distribute than would bave been real- 
ized if ail the parties had agreed. Upon this state of facts, an applica- 
tion was made to the judge holding this court prior to December 31, 
1906, to confirm the report of the receiver, and to grant an ailowance 
to the receiver and his attorney. The report was referred to a spécial 
commissioner, who recommended that the receiver's report be confirm- 
ed, and that $100 be allowed to the receiver, and $150 to his attorney, as 
compensation. The court thereupon made an order, dated December 
31, 1906, confirming the said report, allowing $150 to the receiver, and 
also $150 to his attorney. The application for the order of December 
31, 1906, was made ex parte by the receiver and his attorney, and the 
trustée, who was one of the ereditors interested in the rivalry above 
mentioned, and his attorney, who also acted for him individually before 
his appointnient as trustée, now désire to bave this court reopen the or- 
der of confirmation and the matter of allowances, and, the matter having 
been sent back to the spécial commissioner, that notice be directed to 
be given to the trustée of the hearing before the spécial commissioner. 

From an examination of the bankruptcy law, the question of compen- 
sation to receivers and their attorneys seems to be entirely within the 
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discrétion of the court. The purpose of a référence to the référée as 
spécial commissioner is to obtain for the court the advantage of an es- 
timate by the référée, who is famihar with the amount and value of the 
services rendered in comparison with the net results. Thèse questions 
can be found by the spécial commissioner upon the taking of additional 
testimony, or upon his satisfying himself in whatever manner he wish- 
es, in order to report what he believes to be facts and correct conclu- 
sions. But the court is not bound by his report, and in the exercise 
of its discrétion need require the présence of no one, either before the 
spécial commissioner or before the court. In the exercise of its discré- 
tion the court made the order of December 31, 1906, and fixed the al- 
lowances as seemed best to the judge entering that order. A perusal 
of the record and of the order shows that in the making thereof such 
discrétion was exercised, and it is impossible for any one reviewing 
this proceeding to find that the order was made without the exercise 
of any discrétion. This court bas no power to put itself in the place 
of the judge upon December 31, 1906, and to détermine whether the 
same situation would appeal to this court in exactiy the same manner. 
Neither bas this court any reason to attempt to décide what its order 
would bave been if the matter had been brought before it upon the 
original application. 

The motion made upon the return of the order to show cause here- 
in will be denied. 



McDONALD et ux. v. MeADAJIS. 

(Circuit Court, E. D. Ponnsylvaiiia. March 1, 1907.) 

Ko. 53. 

ABATEMENT — NONJOI>'DER CE DEFENDANT — ACTION I^' ÏOKT. 

In an action to recover damages for a pei'sonal injury alléger! to hâve 
been caused by tlie négligence of défendant in coiistructing an unsafe 
sldewalk in front of liis property, tlie fact tliat at the time défendant and 
another, wlio is not joined, were tenants in coinmon of the property, can- 
not be i)leaded in abatement nnder the Penusylvania practice, the action 
being in tort, and the plaiutiff entltled to sue one or ail of those liable. 

At Law. On demurrer to plea in abatement. 

Francis Fisher Kane, for plaintififs. 

F. M. McAdams, William H. Wilson, and Joseph P. Rogers, for 
défendant. 

J. B. McPHERSON, District Judge. This is an action of tort to 
recover damages for personal injuries, and the ground of recovery is 
stated to be that the défendant, several years ago, so negligently placed 
a flagstone in the pavement in front of his property that a portion of 
the stone projected four inches above the surface of the sidewalk, 
thereby constituting a danger to the safety of persons passing and re- 
passing upon the sidewalk, and causing the injury complained of. 
It is further charged that the stone was not only placed in this posi- 
tion by the défendant, but was there maintained by him down to the 
time of the injury. The plea in abatement sets up that the défendant 
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is a tenant in common of the premises with another person, whom he 
avers to be jointly liable with himself — if any liability exists at ail — 
and he asks to hâve the writ and déclaration quashed upon the ground 
that the two owners were not joined in the suit. To this plea a de- 
murrer has been filed and argument has been had thereon. The 
principal reliance of the défendant is to be found in several brief 
citations, of which the following from 2 Troubat & Haly's Pennsyl- 
vania Practice, p. 151, may be regarded as typical: 

"Therefore, if only one tenant in. common be sued in trespass, trover, or 
case, for anything respectlng tlie land Leld in common, he niay plead the ten- 
ancy in common in abatement." 

This, however, is a misleading quotation, for it stops in the middle 
of the sentence, and omits to add the following material qualification : 

"But this ruie eannot apply where the title to land cannot come in ques- 
tion; thus, where tlie act complained o( consists in a malfeasance, as if the 
défendants hâve erected a nuisance on their land, no advantage eau be taken 
of the uonjoinder, for in such case their title cannot come in question, and 
thêy are equally liable, whether they hâve a right in the land or not ; but 
where the tort consisted in the omission of some act, which as owners they 
were bound to perform, then ail miist be joined, as in such case the title to 
realty will come in question — that is, whether the défendants, by reason of 
their ownership, were bound to perform the act, for tlie omission of which 
the action is brought." 

It is évident, therefore, that this citation (and the others do not 
differ substantially) does not sustain the defendant's position. He is 
sued for a personal tort, and the ordinary rule applies which permits 
a plaintiff to sue either one or more of those who hâve jointly done 
the wrong. Moreover, the défendant does not aver that his co-tenant 
had anything to do with placing the stone originally or maintaining 
it afterwards ; he merely sets up the common ownership on the date 
when the stone was placed, and prior thereto. 

The demurrer is sustained, and it is ordered that the défendant 
plead issuably within five days. Upon his failure so to do, the clerk 
is directed to enter a plea of "not guilty" in his behalf. 



THE MINNIEHAHA. 
(District Court, E. D. New York. February 7, 1907.) 

Admiealty — Practice — Finding of Commissionbe. 

A finding of facts by a commissioner in admiralty, based on conflicting 
testimony of witnesses who testifled before hlm, will not be disturbed, ex- 
cept for elear mistake or error. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Admiralty, § 770.] 

In Admiralty. 

Cushman, Dewell & Cushman, for libelant. 
Robinson, Biddle & Ward, for claimant. 

CFIATFIELD, District Judge. The libelant has fîled a libel for 
certain repairs made under a contract which he allèges was to re- 
pair the engines of a gasoline boat called the Minniehaha, at a compen- 
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sation of 60 cents per hour. The respondent admîts that, if compensa- 
tion was to be received, the rate was to be 60 cents per hour, and that 
the libelant did certain work, but disputes the amount of the work 
donc, and sets up a condition précèdent, to the effect that the libelant 
agreed to make the engine turn 600 révolutions an hour when the 
boat was tied to the dock, or to receive no compensation. There is 
also a dispute as to the time in which the work was to be done. The 
libelant claims that no definite time was limited. The commissioner 
to whom the case was referred has reported in favor of the libelant, 
and bases his report upon the demeanor and appearance of the wit- 
nesses, and upon the fact that he considered the witnesses for the 
libelant more worthy of belief than those for the claimant. As there 
is évidence tending to support both parties, and as the issue of fact 
has been decided by the commissioner iji favor of the libelant, no reason 
is shown why this court should refuse to confirm the report of the 
commissioner. 

The exceptions are therefore overruled, and the report confirmed as 
to the items of the claim under the agreement. An arithmetical error 
is apparent in the allowance of interest at the sum of $43.33. The 
décimal point should hâve been placed so as to allow $4.33. The 
amount found by the commissioner is therefore reduced hy $39. A 
decree should be entered accordingly. 



GOrtFREY v. McCONNEIiL et al. 

(Circuit Court, D. Montana. December 21, 190C.) 

No. 133. 

1. EQUITY — .TUEISDICTION — ADEQUATE ReMEDY AT LaW. 

A bill by a stocliholder on belialf of himself and any other stockholders 
W'iio might join, against directors of ttie coiporatlon and others, allegiug 
a conspiracy to defraud ttie corporation pursuant to wbich contracts were 
entered into giving the défendants the right to do exploration worlc in the 
mines of the corporation, and indebtedness was incurred on which judg- 
ments were obtained under wliich the property of the corporation was sold. 
whero nelther a diseovery nor aceounting, nor the setting aside of the 
contracts, judgments, or sale is sought, but a nioney judgment for dam- 
ages only is prayed for, does not state a cause of action within the juris- 
diction of a fédéral court of equity, but one for which there is a plain, adé- 
quate, and complète remedy at law. 

2. Corporations — Suit bt Stockholder — Groijnds for Equitable Relief. 

Certain offlcers and directors of a mining corporation which had closed 
down its mines because their opération was unprofitable, and which was 
indebted and without funds, as individuals, entered into a contract with a 
syndicate of which some of them were also members by which the syndi- 
eate agreed to furnish the money to do exploration work in the mines 
under direction of the company's superintendent, and was given an option 
to purehase a large amount of the company's stock which such offlcers 
and directors owned or eontroUed. The directors also made a contract 
with the syndicate on behalf of the company by which such exploration 
work was permitted. ïhe work was done, and some new veins were open- 
ed, but the syndicate did not exercise its option. In the meantime the 
superintendent acting on behalf of the company put its mill in repair and 
conimenced working the ore so found, but it proved unprofltable, and ad- 
ditional indebtedness was contracted. Subsequently judgments were re- 
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covered on that and the prior indebtedness under wliich the company's prop- 
erty was sold. It did not appear tliat there was any conspiracy to deiraud 
the Company, or fiaud in fact, but, on the contrary, that the coutracts were 
intended for the company's benefit. Nor was there any question as to 
the validity of the judgments or sale. Held that, even concedmg that the 
eontract made by the directors was voidable, in the absence of any conspir- 
acy or actual fraud there was no ground upon which a court of equity 
could entertain a suit by a stockholder to recover a uiouey judgmeut for 
damages agalnst the directors or members of the syndicate. 

In Equity. 

Suit by A. K. Godfrey, a citizen of Minnesota, on behalf of himself and ail 
other stockholders in the défendant Sunrise Mining & Milling Company, who 
may seek relief and contribute. There are about 100 shareholders. Tlie biU 
was filed on September 6, 1900. It is alleged that the Sunrise Mining & 
Milling Company is capitalized in the sum of .$2,500,000, divided into 500.000 
shares at a par value of .$5 each. Complainant owus 1,900 shares, which he 
bought in 1894 and 1895. It is alleged that about January 20, 3S98. tlie de- 
fendants Joseph H. Harper, Angus A. McDonald, David M. Durlee, and Frank 
M. Durfee, and the following named persons, not défendants, Vincent Smith, 
Edgar I. Holland, and Frank D. Brown, were elected as directors of the Sun- 
rise Mining & Milling Company (which, for brevity, will be hereufter rcferrud 
to as the Sunrise Company) ; that about January 20, 1899, David M. Durfee 
resigned, and William B. Moore was elected in lus place; that A'ineent Pmith 
also resigned about the same time, and no successor to him bas been elei ted, sa 
that since July, 1899, the board of directors of the Sunrise Company has been 
composed of Joseph H. Harper, Frnniî; M. Durfee, and Angus A. McDonald, 
défendants herein, and Frank D. Brown, Edgar 1. Holland, and ^A'illiara B. 
Moore, who are not défendants. It is alleged that ni February, 1809, one C. D. 
McLure, then a stockholder, demanded of the officers and trustées of the Sun- 
rise Company that they should, in the name of the company, and for its beue- 
flt, commence an action agalnst 'William Thompson, and the défendants Henry 
Williams, J. L. Hamilton, J. H. Harper, A. A. McDonald, M. L. JIcDouald, F. 
M. Durfee, and D. JI. Durfee, and also agalnst F. W. Sherinan and W. II. 
Kenyon, to recover from them damages which the défendant Sunrise Company 
had suffered by reason of the wrongful, illégal, and improper acts of tlie per- 
sons named, and for conspiracy, and for the recc^-ery of moneys loF-t to the 
Company by reason of the wrongs of the said persons, and for tlie rocovcry for 
the loss of moneys and properties to tlie Sunrise Company, ou accouiit of tlio 
wrongful acts of the said persons ; but that tlie directors of the comiiany re- 
fused to bring the action. It is alleged that thereupon the complainant ap- 
pointed Frank D. Brown his agent and attorney in fact to deniand of the Sun- 
rise Company and of the directors of the company that they commence aii ac- 
tion in the name of the company, and for its beneflt, and agalnst the said Wil- 
liam Thompson, and the défendants Henry Williams, James L. Ilniiiilton, 
Joseph H. Harper, Malcolm L. McDonald, A. A. McDonald, Frank M. Durfee, 
and D. M. Durfee, and the said F. W. Sherman and W. R. Kenyon, or any of 
them, to recover for the damages sustained by the company, by reason of the 
wrongs of the persons ,1ust mentioned. It is alleged that said l'rank D. 
Brown had ascertained the wrongs done to the company by the défendants 
named, and frequently Informed the défendants .T. H. Harper, A. A. ^IcDonald, 
D. M. Durfee, F. M. Durfee, and each of the other members of the board of 
directors, prior to and at the time of his appointment as agent of the cnmnlai'i- 
ant, of the wrongs complained of, and nrged them to hold a meeting of the 
board of directors to investigate the same, for the purpose of determining 
whether action should be brought to obtain redress. but that no meeting has 
been held, except one about .Tuly, 1899, and one held on Aprll 1,'?, 1900, at 
which the matters complained of were discussed, but no action was taken, and 
that ever since the board has refused to call a meeting, or to consider the 
wrongs done to the company; that complainant about March 28. 1900, ad- 
dressed a letter to the members of the board, requesting that action be brought, 
and fnrnished the directors with the évidence and facts necessary to sustain 
an action ; and that thereafter the board called a meeting to consider whether 



785 

the Company could bring an action to recover for the injury and damages it 
had sufifered through the acts of the détendants above named, but that by 
resolution the board refused to bring any action against the défendants here- 
in mentioned. 

Complainant allèges that at the time he commenced his action in September, 
1900, the directors of the Company were défendants Harper, A. A. Mc^Donald, 
and If. M. Durfee, and, of persons not défendants, E. I. Holland, William E. 
Moore, and F. D. Brown, and that, as the défendants who were directors were 
parties to the wrongs against the défendant Sunrise Company, no action will 
be taken by the board in the name of the company to investigate the wrongs 
done, and to recover damages therefor. It is further alleged : That on Jauu- 
ary 20, 1897, at a meeting of the stockholders of the défendant Sunrise Com- 
pany, the following named persons were elected directors : J. M. I larper. 
F. W. Sherman, M. L. McDonald, David Sterrett, A. A. McDonald, D. M. Dur- 
fee, and P. M. Durfee, ail of whom qualifled and remained as directors until 
.Tanuary 20, 1898, and that immediately after the élection of the above-named 
persons as directors a meeting of the board of directors was heUl, and F. 
M. Dnrfee was elected président of the company. That at said time, and up 
to and including March 17, 1897, F. M. Durfee and F. W. Slierman, joinfly 
and in the name of Durfee and Sherman, owned and held 300,000 shares of 
vhe capital stock of the Sunrise Company, of wUich they had pledged to tlio 
Merchants' and Miners' National Bank of Philipsburg 127,029% shares, which 
were held by tlie bank as collatéral for an indebtedness of the snid Dur- 
fee and Sherman to the said bank, and tlie remaining ]3,S..'')71 sliares were 
jield by the défendant .T. H. Harper, as assignée of Durfee and Slierman, and 
in trust for tlie creditors of Durfee and Sherman, and that on Mardi 17, 1897, 
A. A. McDonald was the président of the Merchants' and Miners' National 
Bank. That the défendant ,1. H. Harper. upon said date, was personally the 
owner of 2..500 shares of the stock of said company. and that upon said date 
the said M. L. McDonald was the owner of 3,000 sliares. 

It is alleged: That on March 17, 1R97, the défendants J. H. Harper, M. Tj. 
McDonald, A. A. McDonnld, and F. M. Durfee entered into a eontract. to which 
said eontract the said Merchnnts' & iMiners' National lîank, by A. A. Mc- 
Donald, and J. H. Harper. personally and as assignée for Durfee and Sherman, 
M. L. McDonald. Robert :McArthur, David Sterrett, and Mrs. F. W. Sherman, 
wife of F. W. Sherman. were parties of the first part, and the said William 
Thompson, and the said défendants. Henry Williams, .T. L. Hamilton, and 
.7. H. Harper, and the said F. W. Sherman and AV. R. Kenyon, wero parties 
of the second part. That. by the tenns of tins eontract, the parties of the 
first part agreed to sell and convey to the parties of tlie second part ,300.000 
shares of the stoclc of the Sunrise Company, then held. and recited by said 
agreenient to be held, as follows : Merchants' & Miners' Bank 127,029% shares. 
held by the bank as collatéral for the debts due it by Durfee and Sherman : 
.Toseph H. Harper, personally, 2..')00 shares, and as assignée of Durfee and 
Sherman 138,371 shares; M. L. McDonald 3,000 shares; Robert McArthnr 
1,.500 shares; David Sterrett 3.000 shares: and Mrs. F. W. Slierman 2.100 
shares. That in this agreenient it was provided that ail of the said stoclc 
was to be placed in escrow in the said Merchants' and Miners' Bank, and 
that the parties of tlie second part to the agreenient were to work and ex- 
plore the mining clainis belonging to the Sunrise Company for four montlis 
from April 1, 1807, and to pay to the bank on or before ,Tuiy 11. 1897, $2,08:^,.- 
76, to be applied on the Durfee and Sherman interest, due to the bank on tlie 
indebtedness of Durfee and Sherman to said bank, and to pay to défendant 
.T. H. Harper, as trustée for some ]ierson or persons unknown to complainant. 
$334.73, and to pay to défendant .T. H. Harper, as assignée for Dnrfee and 
Sherman, by November 11, 1897, .$19,341.31, and to pay to défendant J". H. 
Harper for the persons unknown to complainant, ,$2.74ô.9.ô. That the agree- 
ment referred to further provided that in case the parties of the second part 
failed to work the mines mentioned in the agreement, as provided, or to make 
the payments promptly, as provided therein, the flrst parties might at their 
option déclare the eontract vold, and take immédiate possession of the stock 
mentioned therein. That on the same date, and, as a part of the seheme to 
Injure and wrong the défendant Sunrise Mining & Milling Company and the 
151 F.— 50 



786 151.FEDEEAL EBPOKTEE. 

stockholdersi thei-eof, tlie defendaats F. M. Durfee, A. A. McDonald, J. H. 
Harper, M. L. McDonald, and D. M. Durfee, and the said David Sterrett and 
F. W. Sherman, the latter two not défendants, directors of tlie company at 
that time entei'ed Into an alleged and pretended contrant in bebalf of tlie 
company, to which contract the conipauy was niade by the directors party 
of the flrst part, and the said William ïhonii)son, and the défendants Henry 
Williams, J. L. Ilamilton, and J. H. Harper, and the two persons, W. R. Ken- 
yon and F. W. Sherman, not défendants, were made parties of the second part, 
which agreement referred to the agreement just hereinbefore mentioned, and 
by the terms of which agreement it was provided that the Sunrise Mining 
& Mllling Company agreed that the said second parties might work, explore, 
and develop the mines belonging to the said company, under the supervision 
of the said F. W. Sherman, as superintendent of the company, the second 
parties to work not less than five men, and not less than 25 days a montli. 
That it was further provided in said contract that if the parties of the second 
part should purchase the stock under the agreement above mentioned, then the 
amount by them spent in developing and exploring the mine slioulj be a 
charge on the said Sunrise Mining & Milling Company ; but if the second 
parties should fail to work the mine, as agreed, or fail to take the stock, as 
provided in said agreement, then the amounts were not to be a charge on the 
company in whole or in part. 

Complainant allèges that no authority was ever given to the board, or any 
of its members, by the stockholders to make any agreements referred to, and 
that no meeting of the stockholders was ever held at which said agreement 
was ever spoken of, and that the agreement was contrary to law; that F. 
W. Sherman was not the superintendent or gênerai manager of the Sunrise 
:Mining & Milling Company, when the agreement was made ; that William 
Thompson and the défendants J. H. Harper, personally and as assignée, M. 
D. McDonald, A. A. McDonald, D. M. Durfee, F. M. Durfee, Henry Williams, 
and J. L. Hamilton, and the said W. R. Kenyon, F. W. Sherman, and David 
Sterrett, then and there conspired to wrong, cheat, and defraud the Sunrise 
Company of its property, and thereby and by the agreements above mentioned 
to deprive the company and the stockholders of their rights and interests. 
It is alleged that immediately after March 17, 1897, and in furtherance of the 
conspiracy alleged, William Thompson, and the défendants J. H. Harper, Hen- 
ry Williams, and J. lî. Hamilton, and the said W. K. Kenyon and F. W. 
Sherman, under the pretended authority contained in the contract, took 
possession of the properties of the company, and worked the mines, and took 
ores therefrom, and contracted a large debt for labor and material furnished 
them— the sum of $7,575.(50 — and thereupon refused to pay for the stock in 
said agreement above mentioned, and surrendered ail their rights under said 
agi-eement, and refused to pay the indebtedness by them incurred and con- 
tracted while so in possession of the properties. 

Complainant further allèges that about August 19, 18!>7, the said F. W. 
Sherman, as agent for William Thompson, and the défendants A. A. McDonald, 
D. M. Durfee, J. H. Harper, Henry Williams, F. M. Durfee, and J. L. Ham- 
ilton, and the said W. R. Kenyon and David Sterrett, induced and procured 
Helen C. Harper, Mr. Baker, J. H. Harper, Montana Hardware Company, 
Marie Wood, May Sterrett, Holter Hardware Company, J. A. Spencer, Sanders 
& Sanders, jVI. E. Edwards, Eve R. Dnrfee, Big Blackfoot Mining and Milling 
Company, and J. A. Spencer & Son, to commence actions against the Sunrise 
Company for varions sums specified in the bill, and to levy attachments upon 
the property of the company; and that F. W. Sherman, in his own behalf 
and in behalf of the said W. R. Kenyon and David Sterrett and William 
Thompson and the défendants A. A. McDonald, M. L. McDonald, D. M. Durfee, 
F. M. Durfee, Henry Williams, J. H. Harper, and .T. L. Hamilton, flied certain 
liens of laborers, who had worked for the said F. W. Sherman, W. R. Kenyon, 
and David Sterrett, and for the défendants Henry Williams, J. K Hamilton, 
and J. H. Harper, and the said William Thompson, while they were in posses- 
s-ion of the property under the agreement aforesaid. It is alleged that the ac- 
tions referred to were brought against the company by the persons aforesaid for 
goods furnished to F. W. Sherman, W. R. Kenyon, J. H. Harper, J. L. Hamil- 
ton, and William Thompson, and used by them ia compliance with the terms 
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of the contract, and that judgments were obtained by tlie persons wlio brouglit 
the suits, and that none of the goods and merchandise for which the actions 
were brought were furnished to the company. It is alleged that W. 11. 
Kenyon, F. W. Sherman, and William Thompson, and the défendants Henry 
Williams, J. L. Hamilton, J. H. Harper, A. A. McDonald, il. L. McDonald, 
F. M. Durfee, and D. M. Durfee, by means of the contracts aforesaid and tho 
.ludgments and liens by them procured to be filed against the company, con- 
spired to deprive the company of its property and of the means of redeemiug 
the property from any sale which might be had under just and valid claims. 
It is turther alleged that about June, 1898, the said F. W. Sherman, W. R. 
Kenyon, and William Thompson, and the defend;ints A. A. McDonald, M. L. 
McDonald, D. M. Durfee, F. M. Durfee, Henry Williams, J. II. Harper. and 
.T. D. Hamilton, in furtherance of said conspiracy, caused exécution to bo 
issued on the judgment obtained by Helen C. Harper against the Sunrise 
Company, and to bave exécution levied upon the property, and thereafter, on 
July 2, 1897, caused ail the property of tbe company to be sold by the sheriff 
of Granité eounty, under exécution, and caused the same to be bid in by the 
said William Thompson, for and on behalf of the said W. K, Kenyon and 
F. W. Sherman, and William Thompson, and tbe défendants A. A. McDonald, 
M. L. McDonald, D. M. Durfee, F. M. Durfee, Henry Williams, J. H. Harper, 
and .T. L. Hamilton. It is alleged that thereafter, in January, 1898, the cor- 
poration, by its directors, endeavored to procure a loan sufflcient to redeem 
the property ; but by reason of the unîawful and illégal indébtedness of 
record against the company was unable to do so, nnd the company was unable 
to redeem ail or any of its property so sold under exécution. It is alleged 
that the company at tbe time mentioned owned certain valuable mining 
claims, consisting of 24 quartz Iode mining claims, together witli a mill 
site, mill, office buildings, and other buildings, which were and are of the value 
of $000,000 and over; that ail of the property was sold under the exécution 
issued in the action brought by Helen C. Hariier against the company ; that 
the actual value of the shares of stock of the company at tlie time of the 
wrongs complained of was at least $1.20 a share, and tiie value of the stock 
held by this complainant at the time was at least $2.040, but that by reason 
of the wrongs done, as aforesaid, the stock is valueless, and the company bas 
been deprived of ail its interest in and to its properties. It is alleged that 
David Sterrett died in December, 1897; that W. E. Kenyon is a résident of 
the State of New York ; that F. W. Sherman is a résident of Utah ; and that 
William Thompson died May 16, 1900. and that letters of administration of 
his property bave been issued to the défendant O. J. McConnell. 

Complainant allèges that F. D. Brown, E. I. Holland, and W. E. Moore 
did not know of the fraudulent acts hereinbefore set forth imtil .Tanuary, 
1899 ; that complainant never knew of said fraudulent acts until May, 1899. 
The prayer is for a discovery, and that the court may assess against the 
défendants O. J. McConnell, administrator of the estate of William Thompson, 
Henry Williams, J. L. Hamilton, .T. H. Harper, A. A. McDonald, M. D. Mc- 
Donald, F. M. Durfee, and D. M. Durfee, ail the damages which the Sunrise 
Company and the stockholders tbereof bave sustained by reason of the mat- 
ters and things set forth ; and that défendants be adjudged to pay such sums 
to the défendant company, and for further relief. 

The défendants O. J. McConnell, administrator of the estate of William 
Thompson, deceased, Henry Williams, .1. L. Hamilton, J. H. Harper, A. A. 
McDonald, M. L. McDonald, and David M. Durfee filed a joint and several 
answer. They admit the allégations of the complainant's bill as to tbe di- 
rectorate of the company in January, 1898, and in .July, 1899. They deny that 
C. D. McLure ever requested action to be brought, as alleged by complainant; 
but allège that in February, 1899, Frank D. Brown, pretending to be the 
attorney in fact of C. D. McLure, served a notice upon the directors of the 
company, notifying them to attend a meeting of the trustées of tjie company 
alleged by him to hâve been called to authorize the directors of the company 
to bring an action in the name of the company to set aside certain judgments 
alleged to bave been fraudulently obtained against the company, and to 
bring an action against the directors who were responsible for the alleged 
fraudulent judgments having been obtained. The défendants deny that they 
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ever conseiitetl to any fraudaient jMgmeiits having been obtained, and deny 
that any fraudulent .iudgments vvere obtamed, and deny tliat F. D. Brown 
ever urged upon the défendants to hold a meeting of the directors to investi- 
gate the alleged wrongs. ïhey admit tliat défendants J. H. Harper, M. L. 
McDonald, niid A. A. McDonald refused to call a meeting for tbe purpose of 
considering the alleged wrongs desx:T)bed in the ooraplnint, and admit that 
the complainant lias niade an effort to induce the trustées to bring an action 
for the purposes set forth in the eomplaint, and that he wrote a letter to 
them, as alleged in his eom])laint ; but deny that he made any otlier state- 
ment to theni, or aequaiuted them with any facts or évidence iijion which 
the alleged cause of action is founded, or of any matters necessnry to be 
known by défendants, to enable them to bring such action, other than the 
facts alleged which were eontained in the letter he wrote. Défendants ad- 
mit that they are not willing to autliorize any one in the name of the Sun- 
rise Company, or in its behalf, to make any investigation of the alleged 
wrongs set forth in the complahit, and are not willing to bring any action 
for such alleîed wrongs ; but douy that they, or any of them, hâve been 
parties to any wrongs against the corporation. They admit that ,T. H. Harper 
and A. A. McDonald will not cousent to the brlnging of any action for the 
recovery of damages in behalf of the Sunrise Company for the alleged 
wrongs, for the reason Ihat such action would be useless and un.iust. They 
deny that at the time of the meeting of the trustées on .January 20, 1807, or 
up to or including March 17, 1S97, F. M. Durfee or F. W. Slierman, .iointly 
or in the name of Durfee and Sherman, were the owners or holders of 300,- 
000 shares of the capital stock of the Sunrise Company ; but admit that 
F. M. Durfee and F. W. Sherman, Jointly, and in the name of Durfee and 
Sherman, were the owners of (except as modified by the assignment for the 
benefit of creditors hereiuafter refen'ed to) 2G5,4(K)% shares of the capital stock 
of the Sunrise Company, of which they had pledged to the Merchants' and 
Miners' National Bank, of Philipsburg, 127,029% shares as collatéral se' 
curity for an indebtedness of Durfee and Sherman to the sald bank, and of 
which the remaining 138,371 shares were held by the défendant J. H. Harper. 
as assignée of Durfee and Sherman, in trust for the creditors of Durfee and 
Sherman. They admit the con tract of j\Iarch 17, 3897, in which the Merchants' 
& Miners' National Bank, A. À. McDonald, .J. H. Harper, personally and a!i 
assignée of Durfee and Sherman, M. L. McDonald. Robert McArthur, David 
Sterrett, and Mrs. F. W. Sherman, wife of F. ^Y. Sherman, were the parties 
of the flrst part, and William Thompson, and défendants Henry Williams, 
J. D. Haniilton, and J. H. Harper, and F. AV. Sherman and W. R. Kenyon 
were the parties of the second part — this contract having been the one for 
the sale and conveyance to the second parties of 300,000 shares of tlie stock 
of the Sunrise Company, which was to be placed in escrow in tlie Marchants' 
& Miners' Bank, and in which contract it was agreed that the parties of the 
second part were to work and explore the claims for four mouths from 
April 1, 1897, and to pay to the bank and the défendant J. II. Harper certain 
sums to be applied as alleged in the complainant's eomplaint. 

The défendants also admit that on the same day F. M. Durfee, A. A. Mc- 
Donald, J. H. Harper, M. L. JIcDonald, and D. M. Durfee, and David Sterrett 
and F. W. Sherman, directors of the Sunrise Company, entered into the con- 
tract pleaded by the complainant, in which the Sunrise Company was party 
of the flrst part, and William Thompson, J. L. Hamilton, J. H. Harper, 
Henry Williams, W. R. Kenyon, and F. W. Sherman were parties of tho 
second part, by the terms of which the Sunrise Company agreed that the 
second parties might work, explore, and develop the mines under the super- 
vision of F. W. Sherman as superintendent of the company, ail as alleged in 
complainant's bill. But they deny that the last-named contract was exeeuted 
subséquent to the contract and agreement flrst named, and aver that they 
were parts of one and the same transaction ; and they deny that the con- 
tract last described was a part of any scheme to injure or dofraud the Com- 
pany or the stockholders. They admit that there was never a meeting of 
the stockholders held prier to the making of the said agreement; but deny 
that the board of directors had no authority to enter into the agreement, 
and aver that the directors had légal authority to enter Into the contract. 
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Thoy deuy tlmt F. W. Sherman was not at tlie time of making tlie agroe- 
meut tlie superintendent or gpneral manager of the Sunrise Company, and 
allège tbat lie was the superintendent and gênerai manager thereof until 
October, 189T. ïhey deny ail allégations of conspiracy or wrong. Tliey ad- 
mit that immediately after Mareb 17, 1897, William Thompson, J. H. Harper, 
J. Ij. Hamilton, Henry Wiliiains, W. K. Kenyon, and F. W. Sherman, under 
the authority contained in one of the contrat-ts referred to, took possession of 
the properties of the company; but they deny that they ever extracted any 
ores from the mines, except to remove sueli ores from the tunnels in which 
the second parties were working and pcrforming exjjloration work to the 
outer surface as was neeessary to do the exploration work, and deny that 
they ever operated the mills belonging to the company for the purpose of 
reducing the ores extracted, or that they contraeted a hirge amount of in- 
debteduess or any indebtedness for lahor and material furnished, in the sum 
of $7,575, for such purpose, as alleged. They admit that the second parties 
refused to pay for the stock in the agreoment mentioned, and surrendered 
ail their rights ; but deny that they refused to pay the indebtedness by them 
Incurred while in possession of the property, and aver that they fully paid 
ail indebtedness by them incun-ed under the contract. They deny ail the 
allégations of complainant to the effect that in T)ursuance of a conspiracy 
Helen O. lîarper and others were indnced to conmience actions against the 
Sunrise Company; admit that such actions were connneneed, and .iudgments 
were recovered as set forth in complainant's bill, and that attachments 
were levied upou the propei-ty of the Suni-ise Company, but deny that F. W. 
Sherman, in bis own behalf, or in behalf of any one e!se of the défendants 
or parties to the contract. caused liens to be filod : deny tlirt actions were 
brous-ht against the company. as alleged, for goods used by the défendants 
named in the contract, in complinnce with the ternis of their contract; admit 
that actions were coinmenced, and aver the truth to be that the goods, for the 
value of which suits were brought. were ail furnished to the défendant com- 
pany at its instance and request. and admit that valid .iudgments were had 
against the Sunrise Company: deny ail nllecrations of a conspiracy in con- 
nection with the levy of the judgment obtained hy Ilelen C. Ilarper against 
the Sunrise Company; admit that the Sunrise Company owns mining daims, 
as alleged. but deny tlmt the value was or is .$000.000, and allège that at 
the time of the mailing of the contracts and now the property does not exceed 
in value the sum of $12,000; admit that the property was sold under exécu- 
tion in tlie action brought by ITclen C. Harper, and deny that the value of the 
stoeli of tlie company iit the time of the alleged wrongs set forth in the com- 
plainant's bill was fl.20 a share, or any greater amount than two cents a 
share; and deny that complainant's stock was of any greater value than 
So8, and deny that any wrong has been doue the company or the complainant. 
Défendants allège that F. D. Brown. E. I. HoUand, and Wm. E. Moore had 
full knowledge and means of knowledge of ail the acts done by the défendants, 
which the complainant allèges were fraudulent, for a long time prior to 
January, 189!>, and aver that at the meeting of the stoekliolders on .Tanuary 
20, 1898, F. D. Brown and E. I. Ilolland liad fnll knowledge and means of 
knowledge of the existence of the liens and judgments ; and aver that com- 
plainant should not be heard to dispute the validity of the labor liens as 
daims against the company, as the annual meeting was duly called, and 
complainant had due and légal notice of tlie same, and failed to attend the 
meeting ; and aver that the stockholders had the means of knowing and did 
know that the labor liens had been recognized by the board of directors as 
valid, that the Sunrise Company had promised to pay the liens, and that 
the complainant has been guilty of lâches in not attending the meeting and 
ascertainlng the affairs of the company. Défendants aver that it is imma- 
terial wliether complainant Ivnew of the acts which he clainis were fraudu- 
lent until May, 1899, or not. 

For further answer défendants aver that on and prior to May 11, 189i), 
F. W. Sherman and F. M. Durfee, composing a partnershi]) of Durfee and 
Sherman, owned more than one-half of the capital stock of the Sunrise Com- 
pany, and that on said date they made an assignment for the henefit of their 
creditors to Joseph H. Harper ; that the principal asset of the estate assigned 
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was tlie controUing interest in the Sunrise stock; and tliat about September 
1, 1896, the Sunrise Company became indebted to its employés in tlie sum 
of $2,000, but was without funds to pay; that tlie most valuable ore there- 
tofore developed in the mines of the company and ail of the ore that could 
be worked at a profit in the mill had theretofore been extracted and worked 
in the mill, and that the mines and mill were being operated at a loss ; that 
the Company was without crédit to borrow money; that the stock was not 
assessable ; and that Harper, as assignée, had no funds with which the debts 
of the company could be paid ; that thereafter Ilelen C. Harper purchased 
and held the daims of the employés, and the claims so purchased constituted 
the causes of action against the Sunrise Company, upon which Helen 0. 
Harper subsequently obtained the judgment against the company referred 
to in complainant's bill. Défendants allège that between May 11, 1896, and 
March 17, 1897, J. H. Harper, as assignée, tried to flnd a purchaser for the 
Durfee and Sherman stock, but could not do so, owing to the indebtedness 
of the company and to the complète exhaustion of ail profitable ore in the 
mines ; and that the company was without meaus necessary to perf orm ex- 
ploration work whereby other bodies of profitable ore might be developed. 
Défendants allège further that on March 17, 1897, William Thompson, Henry 
Williams. J. H. Harper, W. R. Kenyon, and J. L. Hamilton, referred to by 
the défendants as the "Butte Syndicate," at the solicitation of F. W. Sherman; 
as superintendent of the company, and upon bis représentation that explora- 
tion and development work in the mines would probably discover large bodies 
of valuable ore, were induced and did take an option upon about 300,000 
shares of the capital stock of the company, by virtue of the contract and 
agreement first described in complainant's bill ; and that on the same day, 
and as part of the same transaction, the Butte Syndicate entered into a 
contract with the Sunrise Company, being the second contract described in 
complainant's bill, by which the Syndicate agreed to expend $.5O0 per month 
for four moiiths in performlng exploration worlî imder the supervision of 
F. W. Sherman, as superintendent of the company ; that under the last- 
described agreement the Butte Syndicate acquired no right to remove the ore 
developed by them, nor to operate the mill belonging to the company, and 
that the syndicate did not remove any ore belonging to the company. De- 
fendants allège that the privilège given the syndicate by the contract in no 
manner limited the right of the company to perform work on its own account, 
!ind to extract and remove the ore discovered by the syndicate. It is alleged 
that the syndicate performed the conditions of the contract, and that the 
work opened up extensive bodies of valuable ore, and that Sherman, as 
superintendent, with the knowledge and authority of the board of directors, 
began the extraction and stoping of ore for the purpose of milling the same,. 
graded a wagon road, built a tramway, and made other improvements ; 
that tlie syndicate did not authorize thèse improvements, nor were they in 
any manner liable therefor by the terms of their contract with the Sunrise 
Company ; that some of the work and improvements were in progress con- 
temporaneously with the exploration work performed by the Butte Syndi- 
(•ate, but that F. W. Sherman kept separate accounts of the two classes of 
worlî. 

Défendants further allège that by express authority of the Sunrise Com- 
pany the mill started in August, 1897, upon ore mined and conveyed by the 
company ; that for some reason unknown to the défendants the values in 
ores could not be saved in the mill, and the mill was being operated at an 
increasing loss. The défendants admit that on August 19, 1897, Helen C. 
Harper, Baker, Harper, Montana Hardware Company, David Sterrett, 
and Marie Wood began suits against the company, and attachments fol- 
lowed ; but deny that the suits were procured to be brought against the 
company by F. W. Sherman, in any other sensé than that Sherman, prior 
to the brlnging of the actions, informed said plaintifC creditors of the failure 
of the mill to save the values in ore. Défendants aver that ail of 'the labor 
liens described in complainant's bill as having been filed with the sheriff 
of Granité county was for labor which had been performed by the several 
lien claimants on the Sunrise Company, with certain exceptions, as follows : 
They aver that prior to August 19, 1897, F. W. Sherman, without the knowl- 
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edge of tbe Butte Syndicate, had paid certain claims agaînst the Sunrise 
Company out of the funds furnished by the Butte Syndicate to Sherman, 
l'or the purpose of paying for worlv doue under their contract with the Sun- 
rise Company, and that after isaid attachments were levied — to wit, on or 
about the 20th of August, 1897 — and as an offset to the amount of funds 
thus diverted and paid for the use and benefit of said company, P. W. Sherman 
permitted claims to an équivalent amount to be filed as liens against the 
défendant company, for whieh the said Butte Syndicate would otherwise 
hâve been liable ; that said offset was made by Sherman without the knowl- 
edge of the Butte Syndicate, and subsequently, in November, 1897, the board 
of trustées of the company were fully informed of the facts relating to the 
offset, and consented thereto. 

The complainant, through lus counsel, upon September 26, 1902, filed a 
bill of revivor, and after setting forth generally the nature of the action 
alleged the death of Henry AVilliams, one of the défendants, and the issu- 
aneo of letters of administration to Rachael E. Williams on August 12, 1902, 
and prayed for an order of revivor. Rachael E. Williams, as administratrix 
of the estate of Henry Williams, deceased, filed a plea in answer to the com- 
plainant's bill of revivor, setting forth that Henry Wiilliams died about 
July 8, 1902, that she was duly appointed administratrix, and that by reason 
of tlie death of Henry Williams the alleged cause of action against him 
nbated find ceased to exist, under tlie law, and that the bill of revivor should 
be dismissed. with judgment in her favor. Complainant filed replications 
averring that he would prove his bill to be true and suflfic-ient, 

The case was referred to a spécial master to hear tho évidence and to 
décide ail tbe issues between the parties, and make a report to the court 
from and upon the évidence, separately stating findings of fact and law. Tbe 
spécial master found the corporate existence of the Sunrise Company, as 
alleged, found the death of William Thompson, and the appointment of de- 
fendant O. .T. McConnell as administrator of his estate, found tlie death of 
Henry Williams, and the appointment of Rachael E. Williams as adminis- 
tratrix, found the death of Frank JI. Durfee, found the capital stock of the 
corporation to hâve been ,$2,-500,000, divided into 500,000 shares of the par val- 
ue of flve dollars a share, found that the complainant owned 1,900 shares, and 
that the suit was not collusive to confer jurisdictlon upon the United States 
court. The spécial master also found that on January 20, 1898, défendants 
J. H. Harpet', A. A. McDonald, D. 51. Durfee, and F. M. Durfee, and the 
following nanied persons : Vincent Smith, R. I. IloUand, and F. J). Brown, 
were elected, at a meeting of tlie stoekholders of the Sunrise Company, 
directors and accepted and qualified; that D. M. Durfee resigned about 
January 20, 1899, and that William E. Moore was elected as his sueeessor 
and qualified ; that in July, 1890, Vincent Smith resigned as director, but 
that no sueeessor was named ; that since July, 1899, the directors of the 
comjiany were J. H. Harper, F. M. Durfee, who has died since the com- 
mencement of the action, and A. A. McDonald, who were défendants in this 
action, and the following named persons, not défendants: F. D. Brown, 
E. I. HoUand, and W. E. Moore; that 0. D. McLure, in February, 1899, was 
a stookhoider, and made demand upon the trustées of the company that they 
should, in the name of the company, commence an action against William 
Thompson, Henry W^illiams, J. L. Hamilton, J. H. Harper, A. A. McDonald, 
M. D. McDonald, F. M. Durfee, D. M. Durfee, F. W. Sherman, and W. R. 
Kenyon to reeover damages which the company had sufCered by reason of 
their wrongful, illégal, and improper acts, and for moneys and property 
lost to the company by reason of their wrongful acts ; but that the trustées 
refused always to bring the action ; that thereafter, about March 28, 190O. 
complainant caused his attorneys, Messrs. Toole, Bach, and Toole, to ad- 
dress a communication to the board of trustées of the Sunrise Company 
requestiug that action be brought in the courts against certain persons to 
protect and défend tlie interests of the company ; that thereafter, on April 
13, 1900, a meeting of the trustées of the company was held, and complain- 
ant, by F. D. Brown, his attorney in fact, in writing requested the trustées 
to bring action to reeover damages sustained by the company against the 
défendants and the persons named therein ; that at said meeting of the 
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trustées on April 13, 1900, tbe demand of tlie complalnant was refused; 
that on Marcli 17, 1897, F. M. Durfee and F. W. Sherman, jointly and in the 
name of Durfee and Sherman, were the owners of 265,400% shares of the 
capital stoclî of the Sunrise Company ; that Durfee and Sherman had fhen 
pledged to the Merehants' & Miners' National Banlt, of Pbilipsburg, 127,029% 
shares as collatéral for a debt due by Durfee and Sherman to said bank, and 
that the remaining 138,371 shares of the said stock were beld by J. II. Har- 
per, as assignée of Durfee and Sherman, in trust for the creditors of Durfee 
and Sherman; that on March 17, 1897, the said bank, J. H. Harper, as as- 
signée of Durfee and Sherman, M. L. McDonald, Robert McArthur, David 
Sterrett, and Mrs. F. W. Sherman, parties of the first part, made an agree- 
ment with Henry Williams, William Thompson, J. L. Hamilton, W. R. Kenyon, 
J. H. Harper and F. W. Sherman, parties of the second part. The agreement 
is made part of the master's flndings, aud is as follows: 

"This agreement, made the 17th day of March, 1897, between the Merehants' 
& Miners' National Bank, of Philipsburg, Montana, .loseph H. Harper, and 
Joseph H. Harper, assignée of Durfee & Sherman, M. L. MacDonald, Robert 
McArthur, David Sterrit, and Mrs. F. W. Sherman, of Butte, Montana, the 
parties of the first part, and Henry Williams, William Thompson, James 
Hamilton, W. R. Kenyon, Joseph H. Harper, and F. W. Sherman, of Butte, 
Montana, the parties of the second part, vyitnesseth : 

"That the said parties of the first part, for and in considération of the 
varions payments to be made as hereinafter speeiflod, as vvell as of tbe mutual 
covenants and conditions herein contained, agrée to sell and convey unto the 
said parties of the second part, their heirs and assigns, three hundred thou- 
sand (300,000) shares of the capital stock of the Sunrise Mining & Milling Go., 
beld by the said parties of the first part in the following portions, to wit: 

"The said Merehants' & Miners' National Bank holds one hundred and twen- 
ty-seven thousand and twenty-nine and % shares (127,029^^) as collatéral secur- 
ity for indebtedness of said Durfee & Sherman. The said Joseph H. Harper 
holds twenty-flve thousand (25,000) shares in bis own rigbt, and one hundred 
and thirty-eight thousand, three hundred and seventy-one (138,37]) shares as 
assignée of said Durfee & Sherman. M. L. MacDonald bolds three thousand 
(3,000) shares, Robert McArthur, one thousand, flve hundred (1,500) shares, 
David Sterrit, three thousand (3,000) shares, and Mrs. F. W. Sherman, two 
thousand, one hundred (2,100) sb.Tres. 

"The said stock is to be deposited in escrow in the Merehants' & Miners' 
National Bank of Philipsburg, immedlately upon the exécution of this agree- 
ment. 

"The said second parties are to work and explore the mines of the said 
Sunrise Mining & Milling Go., situatcd at Sunrise, in Granité county, during a 
period of four (4) months, which said work must be begun on or before the 
flrst day of April, 1897, and must be proseeuted with diligence. The said sec- 
ond parties shall employ in said work at least flve (5) men continuously, but 
the said work shall be deemed continuons within the meaning of this agree- 
ment if the said second parties shall employ the said flve (5) men or more 
during tbe twenty-flve (25) days of eacb and every month from the time of 
tbelr commencing work under this agreement. Tbe said second parties shall, 
on or before tbe lltb day of July, 1897, pay, or cause to be paid into tbe said 
Merehants' & Miners' National Bank the sum of two thousand and eighty- 
three and '^/jo,, dollars ($2,083.70), whieh said sum shall be applied in pay- 
ment of the interest due said bank upon tbe indebtedenss of said Durfee & 
Sherman, and on the same day shall pay, or cause to be paid to the said Joseph 
H. Harper for himself, and as trustée for said M. L. MacDonald, Robert Mc- 
Arthur, David Sterrit, and Mrs. F. W. Sherman, the further sum of three hun- 
dred and thirty-four and '^/loo dollars ($îî34.73). Tbe said parties of the sec- 
ond part shall on or before November 11, 1897, pay or cause to be paid into the 
said Merehants' & Miners' National Bank to the crédit of said Joseph H. Har- 
per, assignée of said Durfee & Sherman, the further sum of nineteen thousand, 
three hundred forty-one and si/ioo dollars ($19,341.31), and shall also pay or 
cause to be paid to the said Joseph H. Harper for himself, and as trustée for 
said M. L. MacDonald, Robert McArthur, David Sterrit and Mrs. F. W. Sher- 
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man, the further sum of two thousand, seven hundred forty-five and o'/ioo 
dollars ($2,745.95). 

"But if the said parties of the second part shall fail to work the said mines 
of the said Sunrise Mining & Milling Co., as hereiubefore provided, or slial) 
fail to malle any of the payments lierein provided for on or before the time 
when the same shall become due, then the parties of the iirst part may, at 
their option, déclare this contract void, time being of the essence of this agree- 
ment to con'iey, and shall thereupon be entitled to tho imniedinte po^s;'sKi(!;i 
of the said stock. 

"In witnoss thereof, the said parties of the first part hâve horeuuto set 
tlieir hauds the day and year in this instrument Iirst uuu.l ,,;,L.Cii. 

"Joseph H. llarper, Assignée, 
",Tosei)h H. Hariicr, 
"Maleolm L. ^MacDonald, 
"Robert :\IcArthur, 
"David Sterrit, 

"A. A. :\IcI>)nald, M. & M. Nat. Bank, 
"A. A. McTIonald, Tres't., 
"JIrs. F. W. Shcrman." 
The spécial master found that on ÏMarch 17, 181)7, the company, as party of 
the first part, made au agreement with Henry 'Willianis, William Thompson. 
J. L. Hamilton, W. T{. Kenyon, .1. IL Ilarner. and F. W. Sherman, parties of 
the second part, which agreemrnt is as foUows : 

"This agreement. made the 17th day of ;March, 1807, betwoen the Sn.nrise 
Mining iSr Milling Company, of Granité Connty. Jlontana, the party of tiie first 
part, and Henry Williams, William Thompson, .ïaraes Hamilton, W. R. Ken- 
yon, Joseph H. Harper, and F. W. Sberman, of Silver Bow county, Montana. 
the parties of the second part, wituesseth : 

"That whereas the said Sunrise Mining & Milling Company lias incurred an 
indebtedness in the opération of its mines at Sunrise, Granité coinity, Montana, 
and bas not been able to hitberto pay the said indebtedness out of any profit 
received from operating the said mines; 

"And whereas, the assignment for the beneflt of the creditors by Durfee & 
Sherman, two of the largest stockholders in tlie said Sunrise Mining & Milling 
Company, bas crippled the opération of the said mine, and impaired its re- 
sources ; 

"And whereas, .Joseph H. Harper, assignée of the said Durfee & Sherman, to- 
gether with certain other stockholders of the said Sunrise INIining & Jlilling 
Company, representing in ail three hundred tlinusand (.300,000) sbares of the 
capital stock of the said Sunrise Mining & Mi'ling Company, hiive dejiositcd in 
oscrow their said stoclî upon an agreement to sell the same to the jiarties of 
the second part above named npon the performance of certain conditions, and 
the making of certain payments therein Ki)cci(ied tiy tlio snid second parties: 
"And whereas it is the désire of the said Sunrise Mining & Milling Com- 
pany that the said second parties shall explore the said mines belonging to 
the said flrst party with the view of discovering and developing, if possible, 
new ore bodies witbin the said mines : 

"Xow, therefore, in considération of the premises and of the mntual cove- 
nants and conditions herein contnined, the party of tlie first part agrées that 
the parties of the second part may work. e-\i>lore and develop the mines be- 
longing to the said pnrty of the first part under the supervision, however, of 
tlie Supprintendeiit of the partv of the first nart. for the period of four (4) 
montlis from date liereof. it being understonrl tlint tlie parties of the second 
part will work uPon the said mines with a force of not less than flve (5) men 
during not less than twenty-five (25) days of eacli of said four (4) months. 

".\i\0 it is further agreed that if the parti(>s of tlie second part shall pur- 
chawe the said stock so iilaeed in escrow, as hereiubefore dcscribed, then the 
amount spent by tlie said second parties in so exjiloring and developing the 
said mine, sliall become a charge upon the said party of the first part, but if 
the parties of the second part shall fail to work the said mines in tlie manner 
and for the time specified, or if the parties of the second i)art shall fail to 
purchase tlie said stocii so placed in escow. then the said amount expended by 
them in working and exploring tlie said mines shall not be a charge upon the 
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party of the flrst part, either in whole or in part, and tlie party of the firf?t 
part shall be imder no obligations whatever to refund or repay to the said 
second parties any portion of tbe sum or sums se expended by them. 

"If the said parties of the second part shall at any tinie during the continu- 
anee of this agreement fait to perform the work herein specified to be perform- 
ed by them upon the said mining property, or if the said second parties shall 
forfeit their rights under the said agreement, then the party of the flrst part 
may, at its option, déclare this agreement void, and ail rights of the second 
parties hereundor shall thereupon immediately eease, tiuie being of the es- 
sence of this agreement. 

"The parties of the second part assent to the foregoing terms of tliis contract. 
They agrée to do ail work whieh they may do herexmder upon said mines in 
a good and minerlil;e manner, and at the terminatlon of this contract lo im- 
mediately surrender possession of said property to the party of the flrst part. 
They further agrée that ail work done hereuuder shall lie done nnder the 
supervision and in accordance wlth the wishes of the party of the flrst part. 
"In witness whereof, the parties of the second part hâve herennto set their 
hands, and the party of the flrst part has cansed this instrument to be ex- 
ocuted by its board of trustées, and its corporate seal to be afflxed, the day and 
year in this instrument first above written. 

"Sunrise 31. & M. Co., 
".Toseph H. Harper, Trustée, 
"F. W. Slierman, Tïnstee, 
"Malcolm Tv. MacDonald, 
"David Sterrit, 
"A. A. ilcDonald, 
"D. M. nurfee. 
"F. M. Durfee, 
".lospph II. Hai-per, 
"F. AA'. Sherman, 
"W. It. Kenyon, 
'il. Williams, 
'"A'illiam Thompson, 
".I. T.. Hamilton." 
The master further fonnd that on :\larcli 17. 1807, Henry ^\lilliams, Wil- 
liam Thompson. .T. L. Hamilton. W. R. Kenyon and .Toseph II. Harper, parties 
of the flrst part, niade an agreement wlth F. W. Sherman, party of the second 
part, which agreement is as follows : 

"This agreement, mado the 17th day of Tilarcli. 1807, between Henry Wil- 
liams, William Thompson. .James Hamilton. W. It. Kenyon and Joseph II. Har- 
per, ail of Butte City. Montana, parties of the flrst part, and F. W. Sherman of 
Sunrise, Montana, iiarty of the second part: 

"Now, whereas, certain stockholders of the Sunrise Mining & Milling Com- 
pany, including principally, Tlie Jlerchants' & Miners' National Bank and 
Joseph H. Harper, assignée of Durfee and Sherman, hâve this day entered into 
an escrow agreement, to sell to the parties of this agreement, 300,000 shares of 
the capital stock of the Sunrise Mining & Milling Coinpany on the following 
terms, vlz. : That the parties of tliis agreement shall, flrst, work and explore 
the mines of the said company, during a period of four months, which work 
must be begun on or before the Ist day of April, 1897, and must be prosecuted 
with diligence, constantly employing flve men. 

"Second, That thoy shall pay or cause to be paid, on or before the llth day 
of July, 1897, to the ilerchants' & Miners' National Bank the sum of two thou- 
sand, eighty-three and '«/loo dollars (.'?2,08ii.7(j), and to Joseph H. Harper for 
himself and as trustée for M. L. JtcDonald, Robert McArthur, David Sterritt 
and Mrs. F. W. Sherman. the further sum of tliree hundred. thirty-four and 

"Third. That they sliall pay or cause to be ])aid, on or before the llth day of 
November, 1897, into the Merchants' & Miners' National Bank, of Phillpsburg, 
to be placed to the crédit of Josepli H. Harper, assignée of Durfee & Sherman, 
the sum of nineteen thousand, three lumdred. forty-one and si/^^j dollars 
(•$1!),.341.81) and to Joseph H. Harper for himself and as trustée for the par- 
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lies heretofore named, the sum of two thousand, seven hundred, forty-flve and 
»6/ioo dollars ($2,745.95). 

"And whereas; certain other stoekholders of sald eompany, including C. H. 
Eslibaugh, Thomas Botscheider and many others, liave deposited their holding 
of stock in escrow, with the Merehants' & Minera' National Bank, to be sold 
to the parties of this agreement, upon the payment, by thèse parties, of the 
sum of ten cents per share on or before the lOth day of November, 3897. 

"Now, therefore, it is agreed by the parties of the first part, that they will 
each pay to P. W. Shennan, the party ot the second part, the sum of $100.00 
per month for a period of four months, commencing March 22nd, 1897, and end- 
ing July 22nd, 1897, the money so paid, to be expended by tlie party of the flrst 
part, upon develojmient work, in the mines of the Sunrise Mining & Milling 
Company, as hereinafter agreed by the party of the second part. 

"Also it is agreed by the parties of the iirst part, that they will each, on or 
before the llth day of Julv, 1897, pay their proportionate amount of the 
$2,083.76, to the Merehants' & Jliners' National Bank and of the S334.7.3 to 
Joseph II. Harper and .loseph H. Ilarper trustée, heretofore mentioned, whlch 
proportionate amount is Four hundred, eighty-three and '«/loo dollars ($483.- 
70), provided that the development work performed upon the Mines of the 
Sunrise Company, by the party of the second part, has opened up suflficient 
ore, to justify in their minds, the making of said payment. 

"It is further agreed, by the parties of the flrst part (provided the work donc 
and performed upon the mines of said eompany, between the date of this instru- 
ment and November llth, 1897, shall prove to each of them, that the purchase 
of 300,000 shares of said eompany stock, is a good investment) that they will 
each make a final payment, of three thousand. nine hundred, sixty-eight and 
■"/loo dollars (SfS.DBS.éS), to complète the purchase of the said 300,000 shares 
of stock, placed in escrow, as hereinbefore mentioned. 

"ïhe party of the second part, in considération for the $-500.00 per month 
paid to him by the parties of the flrst part, agrées to eiuploy four good miners, 
furnishing ail supplies for the same, and in eompany with said miners, will 
work continually upon the mines of the Sunrise Company from March 22nd. 
3897, to July 22nd, 1897, unless by mutual consent, of the parties of this agree- 
ment, this development work should cease at an earlier date, in that event the 
party of the second part, shall only receive pay for actual time worked. 

"The party of the second part further agrées, in event of a final payment by 
the parties of the flrst part to also pay as bis share of that final payment, the 
sum of two thousand, two hundred, forty-flve and i/ioo dollars ($2,245.01). 

"It is mutually agreed, by the i)arties of the flrst and second part, that 
should the final payments be made, as hereinabove stated, that the members 
ot this agreement shall each receive 50,000 shares, from the 300,000 share es- 
ci'ow agreement. 

"It is further mutually agreed, that each member of this agreement shall 
hâve the privilège of purchasing one sixth, of the stock placed in escrow by 
G. H. Eshbaugh et al., upon the payment of ten cents per share. 

"In witness whereof, the parties of the flrst and second part hâve hereunto 
set their hands, the day and year in this instrument first above written. 
Agreement in triplieate. Joseph H. Harper, 

"W. R. Kenyon, 
"H. Williams, 
"William Thompson, 
"J. li. Hamilton, 
"F. W. Sherman." 

Indorsed : "Agreement between Henry Williams et al. and F. W. Sherman." 

The master found further that on March 17, 1897, A. A. McDonald was prési- 
dent of the Merehants' & Miners' National Bank, of Philipsburg ; that upon the 
same date J. H. Harper was personally the owner of 2,500 shares of the capital 
stock of the eompany; that upon the same date, M. L. McDonald owned 3,000 
shares of the capital stock of the eompany ; that upon March 12, 1897, and at 
the time of making the agreoments mentioned, and from that date until the 
month of September, 1897, F. W. Sherman was the superintendent and gên- 
erai manager of the Sunrise Company, and diseha'rged the duties of bis posi- 
tion In and aboïit the business and property of the eompany ; that no meeting 
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of the stoeklioiaers of the company was held prior to the making of the agree- 
meiits specified, and that no proceedings were takeu by any stockholder or par- 
ty interested in the company to modify or annul the agreeuients ; that William 
Tliompson, J. H. Harper, Henry Williams, J. Ij. Hamilton, W. R, Kenyon, and 
1\ W. Sherman, atter Mareh 17, 1897, under the agreements mentioned, en- 
joyed the possession for a period of four months of some of the properties be- 
longing to the company, and caused work to be done in exploring and develop- 
ing some of Its mining properties, and paid for the labor and material f uruished 
for those purposes, aud ail indebtedness incurred under said agreements ; that 
William Thompson, J. H. Harper, Henry Williams, J. L. Hamilton, W. K. 
Kenyon, and F. W. Sherman did not pay for any shares of the capital stock 
of the Sunrise Company described in the agreements mentioned, and never 
claimed any rights tUereunder after July, 1897; that Helen C. Harper brought 
an action in the state courts and recovered judgments against the company 
upon December G, 1897, for the sum of^$i!,097.30, and interest ; that subséquent 
to the entry of judgment in favor of Helen C. Harper judgments were made 
and entered In tlie state court against the company in actions commenced by 
several persons, whose claims aggregated $3,590.47 : that the judgments just 
referred to were founded upon accounts for goods fumished or for services ren- 
dered to the Sunrise Company, and that the judgments were obtained without 
the request or solicitation of William Thompson, A. A. McDonald, D. M. 
Durfee, J. H. Harper, Henry Williams, F. M. Durfee, J. L. Hamilton, W. R. 
Kenyon, and David Sterrett, or any of them ; tliat fif ty laborers' and wage- 
earners' claims and liens were flled amounting to the sum of $4,806.42, and 
that the liens were satisfied by the sherifl: : that F. W. Sherman, acting in his 
own behalf, aided and advised the laborers and wage-earners in preparing 
and causing to be flled and served upon the sherifC the said liens ; that upon 
.lune 28, 1898, Helen C. Harper caused to be Issued ont of the court an exécu- 
tion on her judgment, and levied upon the property of the company ; that 
thereafter notices of sale were published, and that the sherifC sold the property 
at public sale ; that William Thompson made the highest and best bid, to wit, 
$12,000, and received a sherifC's certifieate, and that Thompson bought the 
property as trustée for certain judgment creditors of the company, to wit, 
Helen C. Harper, Baker & Harper, May Sterrett, as administrator of the estate 
of David Sterrett, deceased, the Montana Hardware Company, and Marie 
Wood. That the right of rédemption from said sale was not exercised by the 
company, or its successors ; and that on the 2d day of July, 1898, and until the 
commencement of this suit, the Sunrise Company was insolvent, and without 
funds to bring any action regarding the matters set torth in the complaint. 

As conclusions of law, the master found that the judgments obtained against 
the Sunrise Comiiany were valid ; that the claims of the laborers against the 
company were valid ; that the contracta mentioned were vold as against the 
Sunrise Company and ail stockholders not parties thereto ; that the sale of 
the property of the Sunrise Company upon ,Iuly 2, 1898, to William Thompson, 
aud the proceedings of the sheriff of the county of Granité on said judgment 
for said Helen O. Harper were lawful ; that William Thompson acquired légal 
title to the property; that the complainant, and parties in whose behalf the ac- 
tion was commenced by complainant, are not entitled to recover damages 
aganist the défendants, or any of them. The master recommended the dis- 
missal of the comiilainant's bill. 

On April 3, 1903, counsel for the complainant, without waiving complain- 
ant's right to except to the flndings of tact and conclusions of law contained 
in the spécial master's report, objeeted to the report, and prayed the court to 
refer the report of the spécial master back to him, because the master failed 
to flnd upon many questions of faet which complaiuant's counsel alleged were 
material, and upon which flndings had been requested. The objections and 
prayer were denied. Thereafter, on May 31, 1904, complainant flled his ex- 
ceptions to the report filed by the spécial master. 

The case bas boen submitted upon the exceptions and upon the mérita. 

Bach & Wight, for plaintiff. 

E. N. riarwood and E. B. Howell, for défendants. 
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HUNT, District Judge (after stating the facts). The records 
of the case show that in September, 1901, défendants asked the court 
for a trial by jury, and the request was denied. This request was 
not made, hovvever, until after the cause had been referred to a spécial 
master, and until after he had filed his report. As the learned judge 
who then presided over the court did not record his reasons for deny- 
ing a jury trial to the défendants, his exact views cannot be stated. 
It is pi-obable that he was of the opinion that the suit was one where- 
in equity might afford relief if upon the whole record complainant 
showed himself entitled thereto. However that may be, it is safe to say 
that so far as défendants are concerned their request for a jury was 
predicated upon the ground that complainant had a remedy adéquate 
at law; hence that his suit in equity could not be maintained. This 
question of relief and jurisdiction in the case bas forced itself upon 
my attention as I hâve progressed in the considération of the record, 
and the oftener I bave analyzed the kind of relief sought, together with 
the purposes of the bill, the stronger bas become the conviction that 
the action is to recover a mère judgment for damages upon a past 
transaction. If the cause of action is of a légal nature, and complain- 
ant has a fuU and ample remedy at law for the wrongs complained of, 
equity has no jurisdiction. This is elementary. Nor will a mère 
charge of fraud give equity jurisdiction; nor will averments in regard 
to conspiracy and violation of trust authorize a court of equity to ex- 
ercise jurisdiction, if the action is really one arising in tort, for which 
défendants are liable in damages, where the damages can be just 
as readily ascertained in an action at law as in equity. 

To State the doctrine in the language of the Suprême Court in Hipp 
V. Babbin, 19 How. 271, 15 L. Ed. 633 : 

"Whenever a court of law is eompetent to take cognizance of a right, and 
has Power to proececi to a judgmeat wliich afifords a plain, adéquate, and com- 
plète remedy, witliout the aid of a court of equity, tbe pJaintiff must proeeed 
at law, because the défendant has a constitutional right to a trial by jury." 

And as that same court said in Buzard v. Houston, 119 U. S. 352, 
7 Sup. Ct. 252, 30 L. Ed. 451: 

"In cases of fraud or mistake, as under any other head of chancery juris- 
diction, a court of the United States will not sustain a bill in equity to' o'btaiu 
on!y a deeree for the payment of nioney by way of damages, when the like 
amount can be recovered at law in an action sounding in tort, or for money 
had and received." 

The bill of this complainant states a case for damages maintainable 
at law. If the judgments entered against the Company under which 
the property of the corporation was sold vvere procured to be entered 
by wrongdoing of the défendants, such judgments would be no more 
binding upon plaintiff at law than in equity ; or if the défendants 
are guilty of the wrongs alleged, and are guilty of a trespass upon 
the property of the corporation, an action at law is the proper remedy 
to hold them liable, as plaintiff asks that they should be held, "at 
least to the extent of the judgments which were wrongfully entered 
against the company." 

That comnlainant regards his action as one for damages is again 
made plain by his brief on motion to dismiss as to O. J. McConnell, ad- 
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ministrator, wherein his counsel characterize the suit as one "t.o re- 
cover, in behalf of the Sunrise Mining Company, or such of its stock- 
liolders as should join plaintiff in the prosecution of this suit, damages, 
or compensation for any injury perpetrated by the défendants in the 
guise of what is known as the Butte Syndicate." Complainant's 
counsel proceed upon the theory that the suit is équitable ; yet, in 
arguing the question of the survival of the cause of action, which arises 
in the case, they ask the court to consider the nature and substance 
of the cause of action, and not the form in which it is presented, and 
then proceed to speak of it as an action to recover from the défendants 
the amount of an "unlawful indebtedness which they had fraudulent- 
ly imposed" upon the property of the Sunrise Mining Company. 

Counsel further define their own view by the foUowing language 
from one of their briefs : 

"It geems perfectly clear that the cause of actioa origlnally arose out of 
the contract between the syndicate and the corporation, whereby the syndicate 
acqnired possession of the property. Of course, this contract vvas void and 
illégal as to the minority stockholders, and the master so declared it to be. 
But simply becanse a contract is void présents no reason why tlie party who 
receives any beneflt from it should not respond to the other party for such 
beneflt, or, if one party to such contract succeeds in injuring another party, 
no reason is presented why such other party might not recover from the one 
causing the injury compensation therefor. So that, if \ve consider the action 
as one brought to compel the Butte Syndicate to account to the complainant 
or the corporation for damages arising out of acts committed uuder a contract, 
which has been declared void, the nature and substance of the cause of action 
is based upon a contract and cornes clearly within the provision of section 
2731. But again, by the action of tlie Butte Syndicate, through the conspiracy 
above noted, complainanfs stock in the Sunrise Mining Company became 
valueless, and was destroyed. Therefore complainant and other stockholders 
in like situation might maintaiu this suit against the Personal représentatives 
of any niembers of the syndicate wlio hâve died, under section 2733. on the 
ground that their intestates in their lifetime wasted or destroyed the goods or 
chattels of the complainant and other minority stockholders. But again, the 
action survives against the Personal représentatives of those members of the 
syndicate who hâve died, upon the theory of a trpspass ui)on the real estate of 
the corporation. Considering this suit as an action in behalf of the corpora- 
tion for the pnrpose of recovering against the niembers oC the Butte Syjidicate 
the damages to the corporation, which resulted from a trespass upon its prop- 
firty by the members of the Butte Syndicate, we submit that such syndicate 
took possession of the property under a contract which was unlawful and void. 
Therefore such possession was unlawful, and any damage which resulted to 
the Company because of such possession or because of any act committed by 
the Butte Syndicate to the injury of the property during such possessi(m is a 
damage arising or resulting from a trespass to the land of the corporation, 
and survives under the provisions of section 2733, Slontana Code." 

But regarding it as a suit for damages, as we hâve seen, equity 
will not afford the relief asked; nor will equity afford relief upon the 
ground that it is an action to recover for waste ; nor will equity afford 
relief upon the last theory advanced by complainant that it is an 
action in trespass upon the real estate of the corporation. United 
States v. Bitter Root Company, 200 U. S. 472, 26 Sup. Ct. 318, 50 
h. Ed. 550. 

A judgment for pecuniary damages being the redress complainant 
is seeking, such a judgment would adjust and settle ail rights ; but 
a bill for such relief cannot be maintained on the équitable side of 
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the court. Jones v. Mutual Fidelity Company (C. C.) 133 Fed. 506. 
No discovery, as discovery proper, is sought, as answer under oath 
is expressly waived; so the bill is not for discovery. Securitv Savings 
& Loan Ass'n v. Buchanan, 66 Fed. 799, 14 C. C. A. 97; McFarland 
V. Bank (C. C.) 133 Fed. 399. No accounting is sought, and clearly 
there could not be any intricacies which would make an accounting 
necessary. Had complainant sued at law, he might hâve procured an 
order for the inspection of any books or records of the défendant 
Company, or its officers, and secured whatever information therefrom 
he could in equity. United States v. Bitter Root Companv, 300 U. S. 
473, 26 Sup. Ct. 318, 50 h. Ed. 550. Nor is injunction sought; nor 
is the court asked to cancel any instruments, or to déclare void the 
judgments under which the sale of the property was had. 

To conclude upon this question : Were it not for the ruling of Judge 
Knowles denying the défendants' motion for a jury trial, I would dis- 
miss the bill solely upon the ground that no case is presented for relief 
in equity. But proceeding with the case upon the report of the master, 
and regarding it as one where équitable relief could be granted upon 
the pleadings, I am still of the opinion that complainant cannot pre- 
vail. 

To state the testimony in détail would be but to extend this mémo- 
randum opinion to unnecessary length, for I should hâve to incor- 
porate considérable of it as given, on direct and cross examination, 
and quote it as exactly given by witnesses on both sides. It is enough 
to say that I hâve given it my careful and repeated reading. More- 
over, I hâve considered the évidence given by the défendants who were 
both directors and members of the syndicate as subject to the need 
of very close scrutiny, for I believe that the position of ail such per- 
sons is one generally to be looked upon with disfavor by the law, 
and that the burden is upon ail who hold such relationships to show 
implicit integrity and good faith. There are some circumstances be- 
sides the relationship of Harper and Sherman to the corporation and 
to the syndicate, notably the letter of Harper to Sherman, dated Junc 
16, 1897, to the efîect that it would be policy to keep anything in the 
way of a strike as quiet as possible lest McLure's animosity be awak- 
ened, which tend to show a désire on Harper's and Sherman's part 
to withhold full information from McLure, a stockholder. But scru- 
tinizing the whole transaction from beginning to end, the évidence 
fails to show a conspiracy or fraud in fact on the part of the défendants. 

It satisfactorily appears that Sherman became the superintendent 
of the Sunrise Company sometime in 1894, and that thereafter he 
and McLure, a stockholder in the Sunrise Company, and evidently 
active in connection with the affairs of the company, became involved 
in a controversy over a block of the stock of the corporation. The 
significance of this matter is that it sheds light upon the personal rela- 
tions existing between Sherman and McLure. There was litigation 
over varions matters connected with the shares refen-ed to between 
McLure and Sherman, and evidently" bad blood existed between them. 
Sherman became a partner with Frank M. Durfee, and the tvvo of them 
owned a controlling interest in the Sunrise property. Besides other 
holdings, the firm of Durfee and Sherman in 1895 bought 137,000 
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shares, to pay for which they borrowed money from the Mercliants' & 
Miners' National Bank, of Philipsburg, and hypothecated the stock 
as security. In May, 1896, Durfee and Sherman made an assignment 
for the benefit of their creditors to Joseph H. Harper, a défendant in 
the action. Harper was also an individual stockholder in the company, 
owning 35,000 shares. The Sunrise Company owed about $2,000 at 
that time, but was not making any considérable money. They closed 
down about October, 1896, owing about $5,000. Among the debts 
of the company when it shut down were certain labor claims, and 
thèse claims were bought by Helen C. Harper, who was the wife of the 
défendant, the said Joseph H. Harper. There were other creditors of 
the company, but they did not then enforce their claims. Mrs. Har- 
per purchased labor claims to an amount of $3,793.36, the purchase 
having been advised by Mr. Howell, counsel for Mr. Harper, assignée 
of Durfee and Sherman, with a view to protect the stock under as- 
signment by Durfee and Sherman. Harper, as assignée, in good faith 
tried to sell the Durfee and Sherman stock, so as to pay the Durfee and 
Sherman debt to the bank; but the appearance of the mine was such 
that no purchasers were found. 

In January, 1897, a stockholders' meeting of the company was 
held, and the situation that confronted the corporation was an unhappy 
one. The mine had been shut down in October, 1896, for lack of ore. 
The company owed over $5,000, $3,700 of which was for labor claims 
that had been bought by Mrs. Harper. The majority of the stock 
was held by défendant Harper, as assignée for Durfee and Sherman, 
and he had not been able to sell the stock. At this meeting Sherman, 
who believed in the mines, suggested a plan of getting up a syndicate 
of men in Butte who would expend money in doing development work 
on the property, and who might take an option on the Durfee and 
Sherman stock. Sherman proceeded to carry out bis plan, and en- 
listed Williams, Hamilton, Kenyon, Thompson, and Harper, who hâve 
been referred to, in the matter. The several contracts set forth in 
the statement were made. By one of them the syndicate of Butte per- 
sons took an option upon the Durfee and Sherman stock at a price 
which would liquidate the indebtedness of Durfee and Sherman, if 
the option was availed of. This option was a private arrangement 
between the parties to the agreement. But of the individuals who en- 
tered into this option, A. A. McDonald, as président of the Merchants' 
& Miners' Bank, J. H. Harper, M. L,. McDonald, and F. W. Sherman, 
were also trustées of the corporation, and Harper was also assignée 
of the firm of Durfee and Sherman, and was also an individual stock- 
holder in the company. 

By the agreement between the corporation and the individuals 
the privilège of doing certain development work upon the mines of 
the company was granted. The purpose of this latter agreement 
was to explore, hoping to open further bodies of ore, and prove the 
mines of real value. The work to be done by the syndicate was to be 
donc under the supervision of the superintendent of the Sunrise Com- 
pany, and the money expended by the syndicate was not to become a 
charge upon the company, unless the members of the syndicate who 
were interested in the option held upon the Durfee and Sherman stock 
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should subsequently purchase the stock under the option. Evidently 
the directors thought that if, in exploration, the syndicate should open 
bodies of ore of commercial value, the corporation would be so bene- 
fited by the exploration that it could afford to pay the costs of the 
development work done by the syndicate. 

The third agreement was that wherein Sherman agreed to do the 
work of exploring for the syndicate. Now, when thèse three agree- 
ments were made, Sherman was still exercising authority as super- 
intendent of the corporation, with the knowledge and approval of the 
board of directors. It is true that when the mill was closed down, 
there was but little for him to do ; yet there never was a revocation 
of his authority as superintendent, and it certainly appears that he 
was the person who was regarded by the trustées of the corporation 
as the superintendent and the one designated, within the meaning of 
the contract, to supervise the exploitation. As I bave indicated, thèse 
contracts and agreements are properly the subject of very close scru- 
tiny. Sherman and Harper particularly put themselves in dual rela- 
tionships, which demand of them satisfactory explanation, in order 
that they may be acquitted of any wrongdoing. On the other hand, the 
court must consider ail the circumstances of the case. And it is in 
regarding the whole history of the transaction that I cannot find suf- 
ficient évidence of conspiracy. Sherman evidently had confidence in 
the mine. His letters indicate this ail through, and if the explora- 
tion work had disclosed bodies of valuable ore, it would bave been a 
very good thing for the company, and the stockholders would hâve 
greatly benefited. Sherman's attitude was one well calculated to put 
him in a position where his acts might be questioned by either side, 
for he certainly exercised authority as superintendent of the company, 
as well as agent of the Butte Syndicate, and he had large personal in- 
terest as a stockholder. He went ahead to explore and develop the 
mines for the syndicate, but at the same time acting under the belief 
that it was within the scope of his authority, as superintendent 
of the company, he expended certain money in behalf of the corpora- 
tion in putting the mill and roads in proper condition to operate the 
mine. 

About August 10, 1897, the mill was started, being fed by ore which 
was disclosed by the development work paid for by the Butte Syndicate. 
The directors of the corporation say that it was understood that the 
mill was to be started, and that Sherman was to look after the work. 
But after 10 days of opération a loss was shown, and the ore in the 
mine appeared to be growing less valuable. So the whole thing was 
again shut down, and again the situation was bad. Sherman went 
to Butte. There was no money in the treasury, and Sherman notified 
the creditors that they need not defer action any longer. 

Helen C. Harper then brought an attachment suit upon the labor 
claims which she had purchased the year before. Four other creditors 
— the Montana Harware Company, a creditor to the extent of $799.63, 
Baker & Harper, creditors to the extent of $560.75, May Ster- 
rett, for $223.50, and Marie Wood, for $666 — brought actions, and at- 
tached the property of the company on August 19, 1897. Laborers 
151 F.— 51 
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also filed liens amounting to about $4,866 for labor done for the 
company in July and August, 1897. Tlie receiver of the Merchants' 
& Miners' National Bank intervened in thèse suits, and âlleged that 
ail of the causes of action were fraudulent and coUusive. About 
that time Mr. Frank A. Smith interested himself in the matter and 
sought an option from Mr. Harper and other owners of Sunrise stock 
upon an arrangement generally similar to that which had been given 
to the Butte Syndicate. The assignée of Durfee and Sherman said 
that the attachment suits pending should be disposed of, and the 
charges of fraud determined before any option could be given. There- 
upon Smith so arranged matters that the receiver and the Sunrise 
Company withdrew their appearances in the suits, and permitted the 
attaching creditors to take judgments for their respective claims^ and, 
in turn, the attaching creditors agreed to give the corporation a six- 
months' stay of exécution. As the law gave to the company the right 
to redeem v/ithin a year, the effect of the extension of six months was 
to give the corporation 18 months wherein it might secure funds to 
redeem and prevent the loss of its property. The adjustment of thèse 
suits was made after fuU knowledge of the whole situation on the part 
of the directors of the company, and the receiver of the bank, and 
their attorneys. 

A meeting of the directors of the corporation was held in November, 
1897, attirummond. Necessary resolutions were passed by the board 
approving of the arrangements referred to, stipulations were signed, 
the answers of the Sunrise Company were withdrawn, judgments 
were taken without opposition by the attaching plaintiffs, and a stay 
of exécution for six months given. The directors then passed a reso- 
lution recognizing the validity of the labor claims against the Sun- 
rise Company. The object of this was to enable the claimants to sell 
their claims more easily. Smith, heretofore referred to, after the set- 
tlement of the suits, made, a contract with the company, by wliich he 
was to make certain ore tests, but he never carried eut his contract. 

There was a stockholders' meeting in January, 1898, at which F. 
D. Brown, who was the agent of McL,ure, just heretofore referred to, 
was elected a director. E. I. Holland, Vincent Smitli, a son of F. A. 
Smith referred to, F. M. Durfee, D. M. Durfee, A. A. McDonald and 
J. H. Harper were elected directors. Complainant had notice of 
this meeting, but did net attend. It satisfactorily appears that Mr. 
McLure's friends on the board and Mr. Sherman's were equal in num- 
ber, which gave to Mr. Smith, who held a neutral attitude, apparently, 
the balance of power. Nothing was done during the stay of exécution 
which had been granted, and at the end of that period exécution was 
issued in favor of the judgment créditer Mrs. Harper, holding a 
judgment conceded to be valid, and on July 2, 1898, the property was 
sold at public auction, and bid in by William Thompson, who had been 
a party to one of the contracts already referred to, Thompson repre- 
senting the judgment creditors Helen C. Harper, Baker & Harper, 
May Sterrett, administratrix, Montana Hardware Company, and Marie 
Wood. Thompson's bid was about $12,000. It appears that on the 
day of the sale, and subséquent thereto, Thompson conferred with F. 
M. Durfee, the président of the corporation, and also with one of the 
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directors, urg:ing them to hold a meeting with a view of negotiating 
a loan upon the properties of the corporation, to the end that tliere 
might be a rédemption from the exécution sale wliich had just tliereto- 
fore taken place. His attitude appears to hâve been entirely frank 
and fair. Nothing, however, was donc by the directors. Thereafter, 
in the fall of 1898, Harper, as assignée of Durfee and Sherman, sold 
the Durfee-Sherman holdings at public auction. The stock was bought 
by A. A. McDonald for the Merchants' & Miners' National Bank, 
and aftervvards turned over to the Thompson Investment Company. 
There was litigation in the state courts growing out of this sale, 
but the Thompson Investment Company prevailed in this litigation by 
décisions of the Suprême Court of the state, reported Durfee v. Harper, 
32 Mont. 354, 56 Pac. 582, Id., 22 Mont. 373, 56 Pac. 589. In June, 
1899, James A. Murray, representing C. D. McLure, purchased the 
certificate of sale which William Thompson had secured the preceding 
year upon the properties of the Sunrise Company, together with ail 
the holdings of the Thompson Investment Company, amounting to 
something over 304,000 shares, and a sheriff's deed upon the certificate 
of sale was issued to an attorney in the employ of Mr. McLure. 
On June 28, 1899, after McLure had completed the purchase of the 
stock from Thompson, and while he was possessed of the sheriflr's cer- 
tificate of sale, a meeting of the board of directors was called. This 
meeting was attended by Vincent Smith, who was a son of F. A. Smith 
heretofore referred to, E. I. Holland, an employé of a mining company 
at Philipsburg, in which Mr. McLure was largely interested, F. D. 
Brown, an agent and attorney in fact for Mr. McLure, and F. M. Dur- 
fee, whose sympathies were against Plarper and Sherman. The min- 
utes of this meeting of the directors show that a committee was ap- 
pointed with authority to borrow for the company the sum of $30,000, 
for one year, for the purpose of redeeming the property, paying off 
the judgments and liens, discharging liabilitics, costs, expansés, and 
whatever balance there might be was to be held for the purpose of 
resuming the conduct of the business of the corporation. Some ef- 
forts to obtain a loan of $30,000 were made, but they were by no means 
diligent, and it would look as if the directors had but little confi- 
dence in the value of the mines, or were indifl^erent in the matter, or as 
if those to whom they applied for a loan had no great faith in their 
value. The company did not need a loan of $30,000 at that time. 
Had application been made for a loan in a sum merely sufficient to 
redeem, not more than $20,000 would bave been required. 

The défendants sought, throughout their testimony, to show that 
Mr. McLure was really the party behind the plaintiff in this action, 
and that it was not brought in good faith by the plaintiff, but as a part 
of a plan to thwart the défendants in every way that he could. And 
there is évidence tending to show that Mr. McLure, through his busi- 
ness associâtes, did instigate the plaintiff to begin this suit, and that it 
is a culmination of the fréquent wrangles among the directors and 
managers of the Sunrise Company. Still, I do not attach importance 
to this, because complainant undoubtedly had a légal right to sue ; but it 
does hâve some bearing in weighing the testimony of the plaintiff 
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himself, and in sifting the whole évidence, with a view of arriving at 
the merits of the controversy from an équitable standpoint. 

1 am considering the case, toc, always mindful of the allégations of 
fraud and conspiracy, and, as before indicated, I think the position 
taken by Sherman and Harper, who acted as trustées of the company, 
and for their own personal interests as well, was one that ought not 
to hâve been assumed, and which a stockholder might justly hâve com- 
plained of at a proper time by appropriate proceedings ; still, consider- 
ing ail the circumstances known to ail the directors, the contracts were 
really efforts by way of a desperate chance to prove the property valu- 
able, and I do not believe that the purpose of the parties was to cheat 
or defraud anyone, or that the debts contracted in the name of the com- 
pany were fraudulent. The sum actually expended by the syndicate 
for exploration work never became a charge against the corporation, 
and no purchase of the stock that was in escrow was had by the syndi- 
cate. 

Complainant earnestly contends, however, that because Sherman, 
acting as manager or superintendent of the corporation, incurred cer- 
tain expenditures in behalf of the company at the time he was also 
doing the development work for the syndicate, his acts, in so doing, 
were a fraud upon the company, and the judgments of certain credit- 
ors were fraudulent. I do not think so, considering ail the évidence 
in the case. There was no good faith lacking, and, as far as the évi- 
dence shows, Sherman believed that under the agreement the syndicate 
was to do the exploration work, but that the company was to put the 
mill in condition to work any ores which might be taken out by the 
syndicate. It was under this belief that Sherman commenced to repair 
roads and tramways, and to build ore chutes for the corporation. This 
understanding of the contract itself was not erroneous, for the syndi- 
cate could not take the ore mined. 

Stress is laid, too, upon that feature of the contract which put upon 
the corporation the costs of the work performed by the syndicate, if 
ore should be found. While this may hâve been an unnecessarily 
severe expense to contemplate putting upon the corporation, it does not 
justify an inference of fraud on the part of the c:;ntracting parties; 
for, if valuable ore had been discovered, the company could hâve af- 
forded to stand the outlay that had been made, and looked upon the 
venture as very profitable, and made without real risk to itself. But 
the hopes of the directors and others were not well founded. No good 
ore was found. The company could not pay its debts. No one appears 
to hâve been willing to loan it money to save itself, and, altb.ough 
advertised to be sold at public auction to satisfy a judgment, no one 
Jiad enough confidence in the mines to give more than $12,000 for the 
whole property. I think it but fair to say that in the light of the several 
f allures to discover ore of sufficient value to justify opération and of 
the failure to realize larger priées upon the Durfee and Sherman hold- 
ings very few had any substantial faith in the property. 

Complainant, in his bill, expressly avers that the judgments obtained 
by Helen C. Harper, Baker & Harper, Marie Wood, Sanders & San- 
ders, and May Sterrett, amounting to the sum of $6,888.63, were valid 
against the Sunrise Company at the time of the sale of the property 
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under the exécution. But liis contention is that by means of tlie 
other judgments and liens, which it is alleged that défendants procured 
to be filed against the company with a vievv to defrauding it, the amount 
necessary to redeem the property from the sab under the exécution 
was increased in a sum so large that the company could not borrow the 
money wherewith to redeem its property. But even assuming that 
the judgments other than those conceded to be valid ought never to 
bave been taken against the corporation, it is indisputable that the per- 
sons in whose favor the judgments had been rendered, and who had 
performed the services or furnished the materials, did so upon the 
strength of the représentations made in good faith by Sherman, as- 
suming to act for the corporation, and held out by the directors as su- 
perintendent. No argument can be successfully made that in the serv- 
ices themselves, or in the value of the material furnished, there was 
anything wrong as between the creditors and the corporation; hence 
the corporation was not in a position to dispute thèse claims. 

The sale, which was alone under exécution issued by Mrs. Harper, in 
her judgment against the corporation, was perfectly valid. At that 
time, too — about June 28, 1899 — the directory was not in the control 
of persons alleged to be involved in wrongs against this complain- 
ant. Vincent Smith, E. I. Holland, F. D. Brown, and F. M. Durfee 
were four directors, only one of whom — F. M. Durfee — is a défendant 
hère. Clearly, Thompson, the purchaser at the exécution sale, was 
anxious that the property should be redeemed, for he took immédiate 
steps to confer with the président and other officers of the corporation 
upon the subject. There was ample time for the directors or stock- 
holders to hâve instituted proper proceedings to prevent the sale 
or transfer of the property, or to hâve annulled any judgments which 
might hâve been obtained by fraud; but no seasonable action of any 
kind was taken. 

The case, therefore, must stand without satisfactory proof of fraud 
in fact or of conspiracy by the défendants to wrong the Sunrise Com- 
pany or its stockholders, and with the élimination of fraud in fact, 
what is left for a court of equity to consider? Even granting the di- 
rectors exceeded their légal powers in making the contract with the 
syndicate, y et equity will not grant a mère money judgment to stock- 
holders against directors to recover damages for moneys, for the pay- 
ment of which their corporation is liable, and where a sale under 
a valid judgment has been had, and where no actual fraud under- 
lies the transaction. The case is very unusual in its facts, and while 
the courts should never départ from the principle that directors, as 
agents, are forbidden to exercise their powers for their own personal 
ends against the interests of their companies, yet the features and facts 
disclosed herein relieve the transaction complained of of a fraudulent 
character. 

The pétition to send the case back to the master was denied once by 
Judge Knowles, and I shall abide by his ruling. There is évidence to 
support each of the master's findings of fact. The exceptions to the 
master's findings of fact are overruled. In his conclusions of law, the 
master found that the contracts for the purchase of the stock, and be- 
tween the directors of the corporation and the Butte Syndicate, were 
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void as against the corporation and ail stockholders net parties thereto, 
and by another finding the master concluded that the complainant, 
and parties in whose behalf he sued, are not entitled to recover dam- 
ages against tlie défendants or any of them. 

Under my view of the case, conclusion No. 6, that complainant can- 
not recover damages in this action is accurate. Whether the several 
contracts were void as against the Sunrise Company and the stock- 
holders thereof, or were simply voidable, becomes immaterial. I am 
satisfied, however, no one of them was void. Mutual Benefit Life 
Insurance Co. v. Winne, 20 Mont. 30, 49 Pac. 446. The contract be- 
tween the corporation and the members of the Butte Syndicate, and 
that between the members of the syndicate and Sherman were, at most, 
voidable; but the individual contract for the option was always valid 
as against complainant. But the complainant is not seeking to hâve 
any contracts declared void, and no steps ever hâve been taken with 
such end in view. Conclusion No. 3 of the master is therefore, im- 
material to the présent case, and vvill be disregarded. 

Finally, believing that the judgments were valid, and that the com- 
plainant has not established that défendants conspired to wrong or 
defraud the corporation or its stockholders, it follows that the findings 
and conclusions of the master, as modifîed by striking out conclusion 
No. 3, should be adopted, and the bill dismissed. 

So ordered. 



FIDBLITY & DEPOSIT CO. OF MARYLAND T. MOSHIER et at 
(Circuit Court, N. D. New York. March 23, 1907.) 

1. EXECUTOES AND ADMINISTBATOES— LiABILITT OS BOND— FALSE RePEESENTA- 

TIONS TO SUEETY. 

A man owning a mercantile business dled Intestate, leavlng a considér- 
able indebtedness ; tbe largest credltors belng bis father and mother. At 
a meeting of the family, at whlch bis father and mother were présent, It 
was aseertalned that bis personal estate was Insufficlent to pay bis debts, 
and, at the suggestion of bis father, It was agreed that tbe wldow and 
oldest son should be appolnted admlnistrators, and that, Instead of settling 
up tbe estate accordlng to law, they should continue tbe business and 
flrst pay up the indebtedness to outslde credltors. On their appointment 
they procured complainant to become surety on their bond by maklng ma- 
terially false représentations as to the condition of the estate in their ap- 
plication, and also promissory statements which they did not intend to, and 
dld not, fuifiil. Tbe business was carried on for over a year, using money 
of the estate, and then soid to the admlnistrators and others, who tbere- 
after became insolvent. On final settlement of their accounts they were 
charged with a considérable sum as in their hands wblch they were un- 
able to pay. Ail credltors of the estate had been pald except the dece- 
dent's father and mother. Held that, as against them, complainant was 
entitled to a cancellation of its bond as having been procured by false 
représentations to whlch they were prlvy, as well as to tbe maladminis- 
tration of the estate. 

2. SaME— LlABILITY or SUEETT— JUBISDICTION TO DETERMINE. 

A surrogate in New York has jurlsdiction to settle tbe accounts of ad- 
mlnistrators and to flx the amount of their liabiUty to credltors or next of 
kin and also of their surety, provided such liablllty exists, but not to dé- 
termine the valifl'ty of their bond as between the surety and the credltors 
or next of kin or any of them, which may be Utlgated and determlned in 



FIDELITY & DEPOSIT CO. V. M08HIBR. 807 

any otlier court liaving jurisdiction of tlie subject-matter and the par- 
ties. 

3. Same—Dctibs— Violation of Law. 

Under Code Civ. Proc. N. Y. §§ 2717-2719, prescribing the duties of ad- 
mlnistrators, an agreement between administra tors and others by vvbicb 
they are to continue tbe business of a décèdent, who is indebted, net for 
the beneflt of the estate or its creditors, but of others, Is one to violate 
the law and to do an illégal act. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 22, Executors and Ad- 
miuistrators, §§ 407, 408.] 

4. COUBTS— JUEISDICTION OF FEDERAL OOURT— AmOUNT IN CONTROVEESY. 

A suit by a surety for cancellation of a bond for $40,000, on which, if 
valid, complainant is subject to a liability exeeeding $2,000, jnvolves a suf- 
ficlent amount to confer jurisdiction on a fédéral court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 890- 
893. 

Jurisdiction of Circuit Courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75, and Tcunent-Stribling 
Shoe Co. V. Roper, 36 0. C. A. 459.] 

Action in equity for the cancellation of a bond written by the 
Kidelity & Depo.sit Company, a corporation of the state of Mary- 
land, for said défendants Carrie H. Moshier and James C. Moshier, 
as administrators of the estate of Charles Moshier, deceased, on the 
ground of fraudulent représentations made and of the fraudulent con- 
cealment of alleged material facts at the time said bond was written 
and delivered, and which, it is alleged, induced the writing and delivery 
of said bond. 

Risley & Love, for complainant. 

W. A. Matteson, for défendants Sarah M. Moshier and Albert C. 
Boshart. 

RAY, District Judge. Charles Moshier, of Oneida county, N. Y., 
engaged in business as a tea, coffee, and spice merchant at Utica, N. Y., 
died intestate at Utica aforesaid September 18, 1899. Ile left him 
surviving a widow, Carrie H. Moshier, and James C. Moshier, Wil- 
liam R. Moshier, Mae Moshier, and Floyd J. Moshier, his children 
and his only heirs at law and next of kin, ail of whom are défendants 
herein. Ile also left him surviving his father and mother, Sarah M. 
Moshier and John G. Moshier. Thereafter and subséquent to the 
writing of the bond in suit, and in December, 189!), said John G. 
Moshier died, leaving a last will and testament, which was duly pro- 
bated, and the défendant Albert C. Boshart was thereupon duly ap- 
pointed executor thereof and now is such executor. At the time of 
his death Charles Aloshier was indebted to his father, said John G. 
Moshier, in the sum of about $5,000, and to his mother, said Sarah M. 
Moshier, in the sum of about $11,000. He was also largely indebted 
to other creditors. I do not find in the record any inventory of the 
estate of said Charles Aloshier or any statement of its actual value at 
the time of his death. Therefore it is impossible to ascertain the 
exact or even approximate interests of the parties at that time. Shortly 
after the funeral services of said Charles Moshier, at a conférence of 
certain of the interested parties, a statement was read setting forth 
the value of the personal as $34,000; of the equity in real estate as 
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$32,000; total, $46,000; and of the indebtedness, aside from liens 
on real estate, as $29,500; other contingent liabilities payable from 
personalty, and which vvere paid, $1,806.25. Thèse personal assets 
were said to consist of good accounts $15,000; stock, fixtures, etc., 
$9,000 ; total $24,000. The liabilities were stated to be accounts pay- 
able $9,000 and bills payable $20,500, and contingent liabilities which 
proved to be $1,806.25. It was known, therefore, to the parties présent 
that the liabilities of the intestate, not including liens on real estate, 
exceeded the personal estate by $7,306.25, and that, if the estate was 
settled in due course by converti ng the personal into money and apply- 
ing it to the payment of the debts and expenses, it would only pay a 
percentage, and that the real estate must be resorted to in duc pro- 
ceedings. 

At the conférence referred to there were présent said John G. 
Moshier and Sarah M. Moshier, the largest creditors, said Carrie H. 
Moshier, and said James C. Moshier, one H. C. Sholes, the attorney 
for James C. Moshier, George M. Orton, bookkeeper, and one James 
B. Phillips, the father of Carrie H. Moshier, and others. It was then 
and there, in substance, understood and agreed that, instead of closing 
up the business in due course and making a légal settlement of the 
estate in accordance with law, the business should be run for an in- 
definite period, which included the purchase of property in the business 
and the sale of same even on crédit, there being no limitation, and the 
gênerai understanding being to continue it in the same manner it had 
been conducted by the intestate in his lifetime; that the outstanding 
accounts should be coUected and the debts paid, except those due and 
owing to said John G. Moshier and Sarah M. Moshier, which were 
to wait. Tliis was the proposition of said John G. Moshier, and was 
expressly assented to by Sarah M. Moshier. He expressly stated he 
wanted the "boys," referring to the children of the intestate, to hâve 
the business. It is also true that it was understood and assented to 
that the administrators of the estate, when appointed, should thus con- 
tinue and run the business in the interest of the sons, and that the 
widow, Carrie H. Moshier, and the eldest son, James C. Moshier, 
should be appointed administrators. It is évident that hère was an 
understanding and agreement to put this personal estate into the hands 
of administrators, and that they should manage and conduct and con- 
tinue it, not in accordance with law, not in the proper discharge of 
their duty as such administrators, not in the interest of ail the credit- 
ors, but in the interest of those creditors not a party to the agreement 
and of the sons. Thereafter application was duly made for the appoint- 
inent of said Carrie H. Moshier and James C. Moshier as adminis- 
trators of said estate, and they, under their hands and seals, on the 
26th day of September, 1899, applied to the complainant to write and 
exécute for them as such administrators and as their surety a bond 
in the pénal sum of $40,000, conditioned as required by the laws of 
the state of New York. This application contained certain promissory 
statements, among others, in substance, that the funds of the estate 
would be deposited to their crédit as administrators ; that the funds 
would not be invested, but, "as soon as notice to creditors expires, will 
be used so far as necessary to pay debts and balance held for distribu- 
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tion at end of year." As to existing f acts, they stated the value of 
accounts and notes "to be $13,000 ; of stock and machinery to be 
$8,000; real estate to be $50,000. They gave the liabilities of the 
estate as "accounts in said business about $10,000 ; notes about $4,300 ; 
mortgage on real estate $18,000." It is évident that, in view of the 
knowledge they had gained at the interview referred to, hère were 
materially false statements and représentations, unless it was intended 
and understood and agreed the claira of the father and mother of the 
intestate were to be excluded as liabilities. AU the représentations 
and statements were certified to be true. No mention was made of the 
arrangement, understanding, and agreement above stated, and that 
agreement was not made known to the Fidelity & Deposit Company, 
the complainant hère, at any time until during the accounting. It is 
quite apparent that had it been made known the complainant would 
not hâve written and issued the bond in question. It was the con- 
cealment of a material fact. The applicants also stated that it would 
"deposit ail moneys and funds belonging to the estate now on hand, 
and also such moneys and funds as may come into our hands, from 
time to time, during the administration of said estate, from any source 
whatever, in the bank or banks aforesaid ; such money to be with- 
drawn only upon checks in our fiduciary capacity for the purposes con- 
nected with the administration of the trust." 

Instead of administering the estate in the mode and manner required 
by law, the administrators ran the business as though it had been their 
own individual property, and bought and sold and gave crédit, and acted 
in conformity with such agreement and understanding, until December, 

1900, when the business, not including accounts, was sold by them to 
said Carrie H. Moshier and James C. Moshier, the administrators, 
said William R. Moshier, and one Judson C. Phillips, for the sum of. 
$6,000, its alleged full value. This included the stock, fixtures, and 
machinery. The inventoried value of the stock, fixtures, and machinery 
at the death of the intestate was $6,943.86. The administrators acted 
on the understanding had and agreement made and carried it out to 
the best of their ability, and Boshart and Mrs. Boshart and Mrs. 
Shumway had actual knowledge of the a'2;rcement and of what was. 
being donc under it. The administrators paid off ail the debts owing 
by the intestate at the time of his deith, except the said claims of said' 
John G. Moshier and said Sarah M. Moshier. Ail the profits made- 
and money received was used to pay creditors at the death of the 
testator and the debts incurred in running the business. Said John G. 
Moshier died in January, 1900, but before his death, and in November, 
1899, he transferred the said note of about $5,250, which he held 
against said estate and before mentioned without considération, to 
Albert C. Boshart, his son-in-law, who thereafter became the executor 
of his last will and testament. Boshart was to coHect the note and pay 
one half to his wife, who was prcsent when the agreement as to run- 
ning and continuing the business was made, and the other half to a 
Mrs. Shumway, both of whom were daughters of said John G. Moshier. 
Hence their facilities for knowledge and actual knowledge. In May, 

1901, said administrators, Carrie H. Moshier and James C. Moshier, 
made and filed their account as such in the Surrogate's Court of 
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Oneida county, N. Y. The complainant hère was cîtcd to attend sucb 
accounting. The account as rendered was objectéd to in various re- 
spects by Boshart and Mrs. Moshier as creditors. They claimed, 
amongst other things, that the estate sold at the time of the sale, in* 
1901, was of greater value by $2,326.64 than the pricc paid by the 
purchasers, and charged to the administrators in the account. The 
surrogate surcharged their account with said sum of $2,326.64, and 
charged them, including an alleged "profit" made in the business, 
with $22,658.17 and credited them expenses $2,031.18, debts oi in- 
testate paid $16,132.19, and premium paid on bond $125, in ail $18,- 
288.37, thus leaving or showing a balance in their hands of $4,369.80. 
Of this sum they are ordered, adjudged, and decreed to pay to said 
Sarah M. Moshier on account of her claim on said note held by her 
of about $11,000 the sum of $1,968.05, and to said Albert C. Boshart 
on account of bis claim on the said note of about $5,000, the sum of 
$742.83 ; also counsel fee $660.79. 

It is claimed that the complainant has suffered no damage or loss 
by reason of the concealed agreement for the maladministration of 
the estate, inasmuch as the surrogate has found and charged the ad- 
ministrators with a profit realized from the business, and therefore, 
as no loss was sustained in carrying on the business in the manner 
statcd for about one year and four months, the complainant is not en- 
titled to any relief. But this contention fails to take into considération 
the further fact of the delay in closing up the estate, the expense of 
the running of the business, the time the administrators put into it 
and their living expenses during that time, for which no compensation 
or rémunération was or could be allowed, and that soon after the 
purchase by the administrators and the others named ail became in- 
solvent and made an assignment. It fails to take into considération the 
change of conditions, the increased péril of the surety, and the fact 
that by reason of the agreement the complainant became surety, not 
for the faithful performance of their duties by the administrators, but 
for a violation of their duty, a fact which Sarah M. Moshier and John 
G. Moshier knew, for they are presumed to bave known the law and 
the légal effect of such an agreement. The administrators cannot now 
make good and pay the amount of the decree ; and, if the relief asked 
is not granted, the complainant must make up the deficiency. This 
condition or situation is largely the resuit of the action, advice, and 
procurement of said John G. Moshier, assented to and sanctioned by 
Sarah M. Moshier. Neither of them took any action whatever to hâve 
the estate closed or made any objection to the manner of conducting 
the estate, nor did Boshart until after the failure of the administrators. 

The question, then, is: Can this bond of the administrators, exe- 
cuted by the surety company, be cani-.eled so far as those persons are 
concerned, or its enforcement against it by them be enjoined, because 
of the fraudulent concea,lment of the agreement foUowed by its exé- 
cution, the one being a party to the agreement and not having dis- 
closed it, and the other without considération claiming under and 
through another who was also a party to the agreement and did not 
disclose it? Neither was a party to the application for the bond, but 
both knew a bond must be given, and both knew that the carrying 
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out of the agreement constituted a violation of law and the maladmin- 
istration of the estate, and a violation of the condition of the bond 

which vvas as follows : 

"The condition of tliis obligation is sudi tliat if the above bounded Carrie 
H. Moshier and James C. Moshier shall faitlifully exécute tlie trust reposed 
in them as adniiuistrators of ail and singular tbo goods, chattels, and crédits 
of Gharlefs Mostiier, deceased, and obey ail lawful decrees and orders of the 
Surrogate's Court of the county of Oueida toucliiiig the administration of the 
estate committed to them, then this obligation to be void, clse to reniain in 
full force and virtue." 

In short, they knew they had contracted with the administrators in 
advance that they would and should violate the condition of their bond 
and increase the péril and obligation of the stirety or sureties on their 
bond. Can one who induces and agrées with another that stich other 
shall violate a trust obligation and duty which he is about to undertake 
for the benefit of that one and others, and which it is agreed he shall 
undertake and for the faithful performance of which duty and obliga- 
tion that other is to and does furnish surety, hâve any benefit or remedy 
on the undertaking of the surety, even if stich one obtains no pecuniary 
benefit, or gain, or advantage, but, on the contrary, sufïers a loss from 
such breach of duty? A statement of the proposition would seem to 
furnish its own answer. The contract of the administrators is that 
they will faithfuUy perform and discharge their duties according to 
law, account and pay over, etc. In reliance thereon, the surety fur- 
nishes the bond and undertakes on its part to answer for any and ail 
violations of its conditions. This obligation extends to and protects ail 
persons interested in the estate. If, however, the administrator, being 
a distributee and entitled to share, wastes the estate, it is clear he can- 
not look to the surety to make good to him his own default. Is it not 
equally clear that ail persons entitled to share in the estate in any way 
who hâve induced and procured such default and waste and violation 
of the condition of the bond are precluded from enforcing or taking 
any benefit under it ? Is it not a f raud on the surety ? The court will 
not stop to investigate and ascertain just how much injury has been 
done to the surety by such action, but will hold the surety released from 
ail liability thereon and ail responsibility to such wrongdoers. PubHc 
policy requires such to be the rule. Such agreements and understand- 
ings should be discouraged, else no surety on the bond of an administra- 
tor is safe. 

In Griswold v. Hazard, 141 U. S. 260, 286, 11 Sup. Ct. 972, 980 (35 
h. Ed. 678), the Court thus states the law, quoting 1 Story's Éq. Juris. 
§§ 324, 215 : 

"If a party taking a guaranty from a surety conceals from him facts which 
go to increase his risk and suffers him to enter into the contract under false 
impressions, as to the real state of the facts, such a concealment will amount 
to a fraud, because the party is bound to make tbe disclosure." 

That court then says : 

"To the same effect are Franklin Bank v. Cooper, 36 Me. 180, 196; Smith 
V. Bank of Scotland, 1 Dow. 272, 292; Railton v. Mathews, 10 Cl. & F. 93.5, 
943 ; Small v. Currie, 2 Drewry, 102, 114 ; Phillips v. Foxall, L. K. 7 Q. B. 
666, 672; Pidcock v. Bishop, 3 B. & C. 605; Adaœs' Equlty, § 179." 
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There are', mime rous authbritiès sustaining the proposition, which, 
indeed, cannot be intelligently questioned as sound in law, equity, and 
morals. If siich a concealment is a fraud, it avpids the instrument se- 
cured by it as to the party actively practicing the fraud or securing it 
by sucli conceahnent of facts. And, if nonenforceable by him for his 
own benefit, it must be equally nonenforceable by or for the benefit of 
ail persons privy to the fraud, or who took part in inducing it or pro- 
curing it to be perpetrated. In Riggin et al. v. Creath, 60 Ohio St. 114, 
53 N. E. 1100, it was decided, reversing the Circuit Court: 

"A distributee, haviiiî;, pursuant to a private arrangement witli orie of two 
joint executors, accepted liis individual check for the auiount of her distribu- 
tive sliare, and in considération thereof assented to the dolivery of her phare 
of the fund to such exécuter and execnted her receipt in full to the execiuors 
on aceonnt of such share, cannot. iipon the dishonor of the check, maintain 
an action against the executors and the sureties upon their joint bond ; the 
act of the execntor in drawing his individual checli being apart froin his 
duties in the exécution of the trust." 

In that case neither the coexecutor nor the sureties had any knowl- 
edge of the transaction. In giving his check, said the court, Riggin 
"acted vvhoUy apart from his duties as exécuter." In McCanna & 
Fraser Co. v. Citizens' Trust & Suretv Co. of Phil., 76 Fed. 420, 24 C. 
C. A. 11, 35 L. R. A. 236, the Circuit' Court of Appeals, Third Circuit, 
held: 

"A surety '^ond taken as security for the conduct of an agent of a foreign 
corporation which undertakes to do business in l'enns.vlvania vvithout com- 
plying with the reqnirement of the second section of Act April 22, 3874, that 
a statement showing the title and objeet of the corporation, tiie location of its 
officers, and names of its agents, etc., shall be filed in the office of the sec- 
retary of the commonwealth, is im'alid." 

And in the opinion the court said: 

"It will be observed that tlio court in its construction adopts the principles 
of the case of Thorne v. Insurance Co., in which it was held that, \yhen a 
foreign insurauce comi^any lias not coinjilied with the act under which alone 
it is authorized to transact business in l'emisylvania, there can be no recov- 
ery by the company upon a bond given by its agent, witli sureties, conditioned 
for j)aylng over nioneys of the company received by hun. Johnson v. Hullngs, 
103 Pa. 498, 49 Am. Rep. 1.31, is to the same effect. Thus it results, that the 
bond in suit must be regarded as taken to protect the plaintiff while engaged 
in prosecuting its business in violation of law. It is substantially a contract 
to protect the plaintiff against loss while engaged in violating the law. It re- 
quires no argument to demonstrate that such a contract is invalid. The point 
made by the plaintiff's counsel, that, inasuiuch as the appointment of the 
agent was lawful, the bond taken as security for his conduct is not liable to 
the objection urged, is ingénions, but is not sound. The conduct contemplated 
relates to his prosecution of the unlawful business stated. It is true that the 
défendant may not hâve known or supposed that the business would be un- 
dertaken witliout compliance with the statute. It is immaterial, however, 
what the defendant's understanding was in this respect. It must be inferred 
that the plaintiff contemplated a disregard of tlie law from the beginning, in- 
asmuch as he subsequently vlolated it. In any view that can be taken of the 
subject. the fact remains that the plaintiff is seeking to enforce a contract 
entered into for the purpose of securing it in conducting a business forbldden 
by law ; and such a contract is necessarily void." 

I cannot see any différence in principle between that case and the 
one now at bar. There the surety company did not know the obligée 
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named in the bond and for whose benefit it was given had not complied 
with the law, or was carrying on business in Pennsylvania contrary to 
law. There the person for whom the principal in the bond, the obligor, 
was to work and for wliose honest performance of duty the surety be- 
came responsible was engaged in violating the law, and consequently the 
principal in the bond was also aiding in violating the law because act- 
ing as his agent or employé. Consequently the surety's obligation and 
undertaking to the one for whose benefit the bond was given, the obli- 
gée, was to answer to him for the default of one engaged in doing busi- 
ness at his request, which was being donc in violation of law. Hère 
the obligor in the bond was violating the law in carrying on the busi- 
ness as it was being done and in the manner it was agreed it should be 
done ; and thèse persons for whose benefit and protection the bond was 
given were parties to and had assented to this illégal performance or 
nonperformance of the duties of the trust. It is immaterial that the 
acts done and which it was agreed should be done did not constitute 
crimes. It is ail sufficient that they were illégal acts. In Thorne v. 
Insurance Company, 80 Pa. 15, 21 Am. Rep. 8!), the agent of the Com- 
pany gave to it a bond, with sureties, conditioned for the payment to 
it of its moneys collected by him, such agent. The company, a foreign 
Insurance company, had not com.plied with the provisions of the stat- 
utes, a compliance with which was a condition précèdent to its doing 
business in the state. It was made illégal for such a corporation to do 
business in the state without complying with such conditions. Held 
there could be no recovery on the bond. 

In Weed & Weed v. Bentley, 6 Hill (N. Y.) 56, the défendant 
Bentley in May, 1838, indorsed a note for $500 made by one Geo. W. 
Hicks, which became due Sentember 34, 1833. Prior to September, 
but after the giving of the Hicks note, défendant became embarrassed 
in his pecuniary affairs, and was indebted to the plaintiffs, Weed &. 
Weed, in a large amount over and above his contingent liability on the 
saîd Hicks note. A composition was arranged between plaintiffs and 
défendant, said indorser, by the terms of which Bentley was to be dis- 
charged from ail his indebtedness on giving his own notes to plaintiffs, 
signed by one Fouquet as surety, for and to the amount of ten shillings 
on the pound of such indebtedness, and also his own note for $539.48 
or two shillings and six pence on a pound in addition. P^ouquet was 
given to understand that the notes so indorsed by him for the ten 
shillings on the pound paid Bentley's indebtedness in full, and that 
such was the agreement, and he was not advised of that part of the 
agreement between the Weed s and Bentley for the giving of the 
note for $539.48. That part of the agreement was kept secret from 
Fouquet. The notes were given pursuant to the agreement, and those 
signed by Fouquet were paid as they became due, and then suit was 
brought by the Weeds against Bentley on the note for $539.48 given 
by him for the 2^4 shillings over and above the amount to be paid as 
per the agreement as communicated to Fouquet. Bentley defended on 
the ground that the giving of the note in pursuance of this agreement, 
a part of which was kept secret from Fouquet, was a f raud upon Fou- 
quet, and that no recovery could be had thereon even against Bentley. 
The défense was held good. The court said; 
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"The taking bf the note, under tàe circumstances, operated as a fraud upon 
Fouquet, and this çonstitutes a complète défense even as it respects Bentley. 
'It Is elear,' said Asàurst, J., in Jackson v. Duchaire, 3 T. R. 552, 'both. on 
the principles of law and equity, that when any friend advances money to 
relleve another person from the pressure of his necessities, and the parties 
interested enter into a prlvate agreement over and beyond that with whieh 
the friend is acquainted, such agreement is yoid in law, as being a fraud on 
such friend.' The principle of the case is directly agaiust the riglit of the 
plaintiffig to recover on the note in question. A similar doctrine was laid 
down and applled in Steiuman v. Magnus, 11 East. .390, where the attempt to 
collect of the debtor the residue of the debt, beyond the amount eompounded 
for and secured, was regarded as a fraud upon the surety wliich constituted 
of itself a bar to the action. See, also Cockshott v. Bennett, 2 T. R. 703." 

In the case at bar the secret agreement as to the conduct of the es- 
tate was a fraud upon the surety, and the bond secured of the surety 
Company to further the exécution of such agreement, to make its ex- 
écution possible, was void as between that conipany and ail parties 
who took part in perpetrating the fraud, and no such party can take 
any benefit under it or maintain or cause to be maintained any action 
upon it for his or her benefit. 

In Howe Machine Co. v. Farrington, 82 N. Y. 121, 125, 126, the ruies 
are thus stated by Judge Andrews : 

"If any fraud was praeticed by the plaintiff to induce the défendant to be 
corne surety for Davis, the bond cannot be enforced. The nondisclosure of 
material facts known to the plaintiff, and of whieh the défendant was igno- 
rant,, which it was the duty of the plaintiff to communicate to the défendant 
when he entered into the guaranty, would operate as a fraud and relieve him 
from liabilitj'. There may be circumstances known to a party taking a 
guaranty for the conduct of another of so décisive a eharaeter th'at it could 
not be supposed that, if known to the surety, he would hâve entered into the 
obligation, and in such a case the party taking the security cannot withhold 
the information and enforce the obligation. The case of a master who takes 
a bond for the fldelity of a servant or agent, who had previously embezzled 
his property, and whom he knew to be dishonest and unworthy of confidence, 
without disclosing the facts known to him, is an illustration. The master In 
the case supposed could not innooently be silent. In demanding security for 
the honesty of the servant, he irapliedly represents that to his knowledge he 
is not dishonest, and the application for security, as said by Lord Eldon, in 
Smith V. Bank of Scotland, 1 Dow's Pari. R. 272, is a 'holding of the servant 
forth to the sureties as a trustworthv person.' See, also, Railton v. Matbews, 
10 Cl. & Fin. 934 ; Phillips v. Foxall, L. R. 7 Q. B. 072. The basis of the dé- 
fense of nondisclosure is fraud, and, if the nonconimunication is not fraudu- 
lent in fact or law, the défense is not established. and the rule which pre- 
vails in contracts of marine Insurance that ail material circumstances known 
to the assured must be disclosed, and that the omission to do so avolds the 
policy, though the concealment is not fraudulent, does not apply to an 
ordinary guaranty. North British Ins. Co. v. Lloyd, 10 Exch. 523. The con- 
cealment which will avoid a guaranty need not necessarily hâve been with a 
View to the advantage of the person taking it. If designed to préjudice the 
surety, and préjudice results from the concealment. it is sufficient to consti- 
tute a fraud, whieh will avoid the obligation. Railton v. Mathews, supra. 
In Hamilton v. Watson, 12 01. & Fin. 109, Lord Campbell, in speaking on the 
subject of disclosure to a surety of facts known to the party to whom he be- 
comes bound, says: 'I should think Ihis might be eonsidered as the criterion, 
whether the disclosure ought to be made voluntarily, namely, whether there 
is anything that might not usually be expected to take place between the par- 
ties to the transaction.' " 

It will be noted tl^at "the concealment which will avoid a guaranty 
need not necessarily hâve been with a view to the advantage of the 
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person taking it," and that the criterion as to the concealment which will 
constitute fraud is "whether the disclosure ought to be made voluntar- 
ily, namely, whether there is anything that might not usually be ex- 
pected to take place between the parties to the transaction." Hère, 
clearly, it was not to be expected by the surety company that, by virtue 
of an agreement between two of the creditors and the persons about 
to be appointed administrators and others interested, the estate was not 
to be and vvould not be administered according to lavv, but in violation 
of law. And it should be noted that John G. Moshier, the heaviest 
creditor, was interested in keeping the Ijusiness for his grandchildren, 
and declared in making the agreement he desired it kept for them. 
It is immaterial that his interest was not to make a pecuniary gain for 
himself. 

There are numerous cases to the same effect in this country and 
England. In 1 Brandt, Suretyship & Guaranty, § 473, p. 885, the 
rule is stated as follows : 

"The test as to wbether the disclosure should be made voluntarily is 
whether there be a contrac-t between the debtor and the creditor to the effect 
that liis position shall be différent from that whicli the surety might uaturally 
expect." 

In Hamilton v. Watson, 12 Cl. & Finn. 109, that was stated as 
the rule by I^ord Campbell. Hère there was a contract or agreement 
entered into by the parties now claiming under the bond and their 
predecessors in interest that the administrators should hold and carry 
on the business for an indefînite period, buying and selling and treat- 
ing it as their own for such purposes, incurring ail the périls and 
hazards of such a business, instead of converting it into money with 
reasonable diligence and applying the fund to the payment of the 
debts pro rata, and then resorting to the real estate for the payment of 
the balance, and so closing up the estate within the time fixed by law. 
The surety had no reason to suspect the existence of such an agree- 
ment, which was expressly negatived, however, by the déclaration 
contained in the application for the bond before quoted. Nor did the 
surety, Fidelity & Deposit Company, anticipate they would be called 
upoii to answer for "profits" made by the administrators in running a 
mercantile business for the benefit of either the creditors or the widow 
and next of kin of the intestate. In 1 Brandt, Suretyship & Guaranty, 
§ 474, pp. 886, 887, it is said: 

"It bas been held tliat 'one who beeomes surety for another must ordinarily 
be presumed to do so upon the belief that the transaction between the prin- 
cipal parties is one oeeurring in the usual course of business o£ that de- 
scription, subjecting him only to the ordinary rislis attending it, and the 
party to whom he beeomes a surety must be presumed to know that such will 
be his understanding, and that he will act upon it unless be Is informed that 
there are extraordlnary clrcumstances affecting the risk. To receive a 
surety known to be acting upon the belief that there are no unusual clrcum- 
stances by which his risk will be materially increased, well knowing that 
there are such clrcumstances, and having an opportunity to make them knowu. 
and withholding them, must be regarded as a légal fraud, by which the surety 
will be relieved from his contract.' * * * It is a clear and well-settled 
principle that a security given by a surety is voidable on the ground of 
fraud, if there is, with the knowledge or assent of the creditor, such a mls- 
representation to, or concealment from, the surety of fbe transaotlon between 
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the creditor and his debtor, that but for the same having taken place either 
the suretyship would not hâve been entered into at ail, or, being entered Into, 
the extent of the surety's liability might be thereby increased." 

The author cites Franklin Bank v. Cooper, 36 Me. 179, and Douglity 
V. Savage, 28 Conn. 146. The author cites other cases to the same ef- 
fect, which it is not necessary to quote, as there can be no question as 
to the rule of law. In the succeeding sections the author states the law 
and cites cases as to when it is, and when it is not, the duty of the 
persons obtaining or accepting the surety to make disclosure. The 
rule as applicable to this case has been s'tated, and is not questioned 
in any of the authorities. 

In this State the bond of an administrator runs to the people; but 
it is not given for the benefit of the people at large. It is for the pro- 
tection of the next of kin and creditors, and may be enforced for their 
protection and benefit. If they, acting in unison, procure or assent 
to a violation of ^ts conditions by the principal, and they are violated 
accordingly, the surety is discharged. If any one of them procures 
or assents to a violation of its conditions by the principal, and its 
provisions and conditions are violated, accordingly the surety is dis- 
charged from ail liability and responsibility to such wrongdoer. It is 
immaterial that the violation is agreed to and assented to in advance 
of its exécution. If the agreement be executed, no wrongdoer can 
take any benefit under it. And the surety in defending against such 
participants in the wrong is not compelled to point out wherein and 
to what extent he was injured for the agreement and concealment con- 
stituted a fraud upon him, which, as to such wrongdoers, vitiates the 
contract of suretyship and releases the surety. The bond is, of course, 
good as to ail persons who did not participate in the fraud, except 
those who succeed without considération — that is, without having paid 
a considération in good faith — to the rights and interests of one who 
did participate in the fraud. 

The surrogate of Oneida county, on the settlement of the accounts 
of the administrators, had jurisdiction to settle and allow the accounts 
and détermine the amounts due to the creditors and widow and next 
of kin from the administrators as such. That adjudication and decree 
fixes the amount of the liability of such administrators to the creditors 
and widow and next of kin, and also the amount of the liability of the 
surety to the creditors, etc., if there be any liability; but it does not 
deal with the question of the obligation of the surety to respond to 
such creditors, widow, or next of kin, or with the validity of the bond 
as between the surety and such parties. Of that question neither the 
surrogate nor the Surrogate's Court had jurisdiction. That court is 
one of limited jurisdiction and powers Which are defined by statute. 
The Fidelity & Deposit Company, the complainant hère, could not 
hâve raised and procured an adjudication of the question of the validi- 
ty of the bond in the Surrogate's Court, even had it desired so to do. 
Consent cannot confer jurisdiction of the subject-matter of any con- 
troversy on any court. Thèse propositions are covered by the follow- 
ing cases: Matter of Randall, 152 N. Y. 508, 530, 46 N. E. 945; 
Stilwell V. Carpenter, 59 N. Y. 414 ; Bevan v. Cooper, 72 N. Y. 317 ; 
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Matter of Wagner, 119 N. Y. 28, 23 N. E. 200; Sanders v. Soutter, 
126 N. Y. 193, 27 N. E. 263 ; Matter of Pruyn, 141 N. Y. 544, 36 
N. E. 595 ; Matter of Monroe, 143 N. Y. 484, 37 N. E. 517; Dakin v. 
Demming, 6 Paige (N. Y.) 95; Tncker v. Tucker, 4 Keyes (N. Y.) 
136 ; Id., 4 Abb. Dec. (N. Y.) 428 ; Riggs v. Cragg, 89 N. Y. 479. 
The Surrogate's Court is a court of record (Code Civ. Proc. § 2), and 
bas certain gênerai powers (section 7) and spécial and limited powers 
(section 2472). But no power to détermine tbe validity of the ad- 
ministrator's bond is included. That court did not assume to pass on 
that question, but did bave jurisdiction to détermine as between the 
administrators and creditors, and did détermine that the agreement 
was made, and that John G. Moshier and the persons claiming under 
and through him and Sarah M. Moshier were precluded thereby from 
claiming as creditors their full percentage of the personal estate of the 
intestate, but were confined to the residue found in the hands of the 
administrators applicable to their debts pursuant to the agreement. 
The légal eiïect of that transaction as between the parties thereto and 
the complainant hère, the surety, was not considered, and could not 
hâve been, as that question was not within the jurisdiction of that 
court. But the défendants, wlio hâve answered, strenuously contend 
that the agreement and its exécution did not provide for and amount 
to any breach or violation of duty by the administrators, the perform- 
ance of any illégal acts, and therefore there was no fraud which re- 
leased the surety. The Code of Civil Procédure of the state of New 
York imposed on the administrators the obligation and duty to (1) in- 
ventory the estate ; (8) take it into and reduce it to possession, and 
protect and préserve it ; (3) to ascertain the debts by the publication 
of a notice to creditors (section 2718) ; (4) if there was a deficiency of 
other Personal assets with which to pay the debts, to sell the personal 
property so far as necessary to pay such debts; and, if sold to pay 
debts or legacies, they might sell on crédit with "approved security." 
Section 2717 says: 

"If an execxitor or administrator diseover that the debts against any de- 
ceased person and the legacies bequeathed by hiiu can not be pald and satis- 
fied wlthout a sale of the personal property of the deceased, the .same, so far 
as may be necessary for the paynieiit of such debts and legacies, must be 
sold. The sale may be public or private. and cxcept in the city of New York, 
may be on crédit not exceeding one year, with approved security." 

The approved security whîch they might hâve taken is limited to 
national and state bonds and mortgages on real estate. Beebe's Estate, 
13 Mise. Rep. 474, 35 N. Y. Supp. 485. By the same case he cannot 
sell on crédit even to pay debts and legacies, except with such "ap- 
proved security." Even if administrators take an indorsed note which 
after investigation is supposed and honestly believed to be good, they 
are rtot protected. Hère by the agreement they were to continue the 
business as before, or with such changes as they saw fît to make, sell- 
ing on crédit and for the purpose of gain and profit and the eventual 
benefit of the boys, risking losses, etc. But, again, it was their duty 
(5) to comply with section 2719, providing: "Èvery executor and ad- 
ministrator must proceed with diligence to pay the debts of the deceased 
according to the following order;" (a) Debts entitled to préférence; 
loi F.— 02 
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(b) taxes assessed prior to decedent's death ; (c) Judgments docketed, 
etc.; (d) gênerai debts and accounts; and "préférence shall not be 
given in the payment of a debt over other debts of the same class," 
except in case of judgments and decrees. By the agreement made this 
section of the Code was to be, as it was, expressly violated. Sales were 
made on crédit, new accounts opencd, money was paid for new mer- 
chandise, instead of being applied to the payment of debts, préférence 
was to be and was given in the payment of gênerai creditors over 
others of the same class, to wit, those of John G. Moshier and Sarah 
M. Moshier, who, in légal contemplation, are now seeking to enforce 
their unpaid debts against the surety ; and ail this was to run on for 
an indefinite period. It was not to be donc, and was not done for the 
protection or préservation of the estate and to make it salable at a good 
price, as much or more than the then estimated value, but in the interest 
of the family and to the end they, "the boys," might hâve it eventually. 
This was the avowed purpose of continuing the business. It resulted 
in disaster; for the évidence is uncontradicted that soon after the sale 
of the stock, etc., to the widow, two of the sons, and another, the 
widow and one of thèse sons being the administrators, such purchasers 
ail became insolvent and made an assignment. Presumably their in- 
terest in the real estate went in the crash. No court lias or can sanc- 
tion such a dealing with the estate of an intestate. Campbell v. John- 
son, 41 Ohio St. 588. It was done in violation of law clearly. It is 
undoubtedly true that, when the personal estate is solvent, the ad- 
ministrators may turn over the same to the lawful distributees, re- 
taining enough to pay the debts, without sale, and in such case, if the 
requisite notice to creditors to présent claims bas been published and 
a judicial settlement had, any creditor who has not presented his claim 
is relegated to his remedy against the distributees. If no judicial 
settlement has been had, and the time to présent claims and the time 
within which creditors are to présent claims and enforce them against 
the administrators has expired, the administrators may safely make 
distribution, even without an accounting, and in such case, while they 
may be required to account, they can only be charged with the value 
of the estate while they held it as administrator and at that time. They 
cannot be charged with any profits or increase of value subséquent to 
the time distribution was made, or subséquent to the time they took 
possession as owners if they be distributees. Matter of Mullon, 1-15 
N. Y. 98, 39 N. E. 821. 

The point is raised that this court has no jurisdiction ; that while 
the complainant is a foreign corporation, and défendants are citizens 
and résidents of New York, the amount in controversy is not over 
$2,000. But the question is the validity of the bond of $40,000, and, 
if held nonenforceable because of the wrongs of the défendants, it will 
exonerate complainant from the payment of over $2,500 thereon. I 
think this court has jurisdiction. 

I bave not gone into the question whether the agreement and action 
under it çonstituted a change of the contract for the performance of 
which the surety became liable. The parties to the transaction and to 
be benefited by the bond clearly made a contract, which the adminis- 
trators were to perform as such, when appointed, and which they did 
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perform, utterly at variance with the obligation the administrators 
iindertook to perform and agreed with the surety they would perform. 
The administrators and beneficiaries did not change the contract they 
made between themselves, nor did they change the contract or trust 
obligations the administrators became obligated to perform. They 
could not. But it is unnecessary to speculate on that feature of the 
case, as the sureties were released by reason of the fraudulent conceal- 
ment. 2 Pomeroy's Eq. Jur. p. 1621, § 907, where it is said: 

"Wberever a contract is in Its essential nature intrinsically fiduciary, tho 
utmost good faitli and tlie fuUest disclosure of material facts are required l'rom 
tlie parties, without any référence to tlieir prior or collatéral relations, or 
to the circumstanees surrounding tlie particular transaction. Any conceal- 
nient of a material fact kuown to a party would necessarily be fraudulent. 
Tlie most familiar and illustrative example of sucli contracts is tliat of in- 
suraiiee. The contract of suretyship, in the relations between the surety and 
the other parties, and especially the créditer, Is also fiduciary, although not 
in the same degree as that of Insurance. It demands good faith towards the 
surety, and, while the créditer is not absolutely bound voluntarily to disclose 
every fact which luight affect the contract, very slight incidents and collatéral 
circumstanees will render bis concealuient of material facts fraudulent." 

And in a note the anthor cites many cases. 

The complainant will hâve a decree adjudging the bond in question 
void as to and between the complainant and Sarah M. Moshier and 
Albert C. Boshart, individually, and also between it and said Boshart, 
as executor of the last will and testament of John G. Moshier, deceased, 
and perpetually enjoining and restraining them and each of them, 
their agents, and attorneys, assignées, and successors, and ail persons 
acting in their behalf, from instituting any proceedings or commencing 
or prosecùting any action or actions or proceedings in their name or 
behalf, or in the name or behalf of their assignée or successor indi- 
vidually or as such executor, to enforce such bond in their interest 
or behalf, or in the interest of any such assignée or successor, or to 
collect from such Fidelity & Deposit Company of Maryland on account 
of such bond the amounts decreed paid to them, respectively, viz., 
$660.79 to them or Ryel & Merrill, their attorneys; $1,968.05 to' Sarah 
M. Moshier ; $742.83 to Albert C. Boshart, and' $19.01 to him as such 
executor, by the decree of the Surrogate's Court of the county of 
Oneida, N. Y., made December 1, 1903. 



K. J. REYNOLDS TOBACCO CO. v. ALLEN BROS. TOBACCO CO. , 

(Cu-cuit Court, W. D. Virginia. March 20, 1907.) 

Trade-Maeks and Tkade-Names— Suit fob TJkfaib Coiipetition— Dé- 
fenses. 

The claim that a conveyance by one manufacturing corporation to an- 
other of ail its property, including its trade-marks, trade-names, brands, 
and labels, contains a provision in violation of the anti-trust law of the 
United States, is not available as a défense by another manufacturer 
when sued for infringement or unfair compétition in respect to a trade- 
mark, brand, or label, wliere it is shown that the same has been contin- 
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uously usea by tlie grantee as Its own, since a time prior to the com- 
mencement of the alleged infringement or uufair imitation. 

[Ed. Note.— Unfair compétition, see notes to Sclieuer v. Muller, 20 C. 
C. A. 165; Lat-e et al. v. llarjiei- & Bros., 30 C. C. A. 370.] 

2. Same— Unfaie Compétition— Simulation or Deess. 

Complainant and its predecessors iu business from about 1880 macle 
and sold a brand of plug tobacco known as "Sehnapps," and iu 1894 com- 
menced placing upon tbe plugs tin tags of rliomboid sbape, and baviug a 
dark background witli tlio vvord "Scbnapps" thereon in red lettors slant- 
ing backward. wbicli tag, as sbown by the évidence, was novel and dis- 
tinctive. During the following 12 yeàrs nearly 800,000,000 of sucb tags 
were iised, and also several millions of advertisements, bangers, etc., 
were sent ont having thereon pictures of sucb tag wbich came to be 
known throughout the Southern states as tbe distinctive mark of the 
Sehnapps brand. Many of the retail customers were unable to read, but 
identifled comjilainant's tobacco entirely by the tag, and the size and 
sbape of the plug. Later défendant put upon the market a cheaper grade 
of tobacco in plugs of the same size and sbape, and with tags thereon of 
tbe same size, sbape, style, and colors ; the only différence being in the 
name which was "ïraveller" instead of "Sehnapps," which différence 
could not be distinguished at a short distance. The évidence showed 
that the simulation was intended to, and did in fact, deceive customers 
who intentleil to buy complainant's product. Held, that sucb simulation 
constituted unfair compétition and entitled complainant to an iujunction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 81.] 

In Equity. 

Frank F. Reed, for complainant. 
Caskie & Coleman, for défendant. 

PRITCHARD, Circuit Judge. This stiit was instituted in March, 
1906, and seeks to enjoin the défendant from unfair and fraudulent 
compétition. Both the complainant and défendant are engaged in 
the business of manufacturing smoking and chewing tobacco, the 
complainant at Winston-Salem, N. C, and the défendant at ]l,ynchburg, 
Va. Complainant is a corporation created under the lavvs of New 
Jersey, and the défendant is a Virginia corporation. The sum or value 
in controversy exceeds $8,000, exclusive of cost and interest. In 1880 
Richard J. Reynolds, then a manufacturer of plug tobacco, originated a 
formula or recipe, selected the name "Sehnapps" as the trade-mark 
or trade-name for the product, and placcd bis article upon the mar- 
ket under that style. R. J. Reynolds was succeeded in business in 
1888 by R. J. Reynolds & Co., a copartnership, composed of R. J. 
Reynolds, William N. Reynolds, and Henry Roan. In 1890 the co- 
partnership was converted into the R. J. Reynolds Tobacco Com- 
pany of North Carolina, and this company, in 1899, sold ont to, 
and was succeeded by, the R. J. Reynolds Tobacco Company of New 
Jersey, the complainant. The copartnership and corporations in 
each instance acquired the plant, assets, property, good will, trade- 
names, trade-marks, trade-dress, recipes, and trade-rights of the 
predecessor, announced succession, preserved the Sehnapps formula 
as a trade-secret, and continued the manufacture of the brand at 
the same place, and in substantially the same way under the gênerai 
conduct and supervision of the originator of both the business and 
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brand. Prior to 1894, Schnapps had been marketed with the tag in 
varions designs. In that year a new and theretofore unused style of 
tag was gotten up, and from that date employed for the tag, consisting 
of a narrow tin rhomboid, exhibiting a dark brown or black back- 
ground with tlie word "Schnapps" imprinted thereon in red back-slant- 
ing letters. Two or three such tags, one for each eut, arc placed upon 
each plug, and are the only badges or marks of origin or identification 
attached to the tobacco and accompanyitig it, iisually secn by the con- 
sumer. The plugs with the tags attached are packed in the usual way 
in boxes or caddies whicli bear the name and addrcss of the maker, 
and an enlarged reproduction of the tag upon tlie sides and ends. In 
retail stores, where the tobacco is sold to users, tlie caddies are usually 
unheaded and placed in show cases or rear shelves where but little 
of the letter press thereon is visible, but where the gênerai appearance 
of the tag can be seen ; and from such caddies the retailer passes out 
Lhe plugs or cuts to the buyer. The market for this brand embraces 
the Southern states. The brand has been, especially since 1894, ex- 
tensively advertised by signs, hangers, posters, and circulars, which 
usually hâve reproduced on an enlarged scale the peculiar identifying 
tag. About $1,000,000 hâve been expended in advertising the brand of 
tobacco called "Schnapps." The sales hâve reached 11,500,000 pounds 
annually. The consumers are largely colored and white people un- 
able to read. The tag is thoroughly associated with and in the minds 
of users, and identifies the product of complainant, directly or indi- 
rectly, by signifying the thing desired. Beginning in 1902, after de- 
fendant's infringement started, indented letters were used for the 
Schnapps tag, and to some extent advertised as identifying the genuine 
product. Six years after Schnapps was well established and knovvn, 
and the peculiar features of the tag associated and identified with, 
and relied upon as a badge of origin, défendant, a rival plug tobacco 
manufacturer, with knowledge of the facts relative to Schnajjps came 
upon the market with a new brand styled "Traveller," and employed 
a tag of same dimension, shapc, and color, and the word "Traveller" 
inscribed thereon in red back-slanting letters. The plugs of tobacco 
are identical in shape, size, color, and weight with complainant's ; hâve 
the tag affixed in the same places and numbers, and are packed in 
boxes and caddies of the same sizes. The shapes, sizes, and colors 
of plugs, number of cuts, and places of tags, method of packing, and 
sizes and shapes of boxes, are common to the trade. Traveller tobacco 
is inferior in quality, is sold to the trade for a less price than the brand 
of complainant known and designated as "Schnapps," and sold to the 
consumer for the same prices, and is not advertised to any extent. It 
is exposed for sale and sold in the same way and to the same class of 
consumers, and in the same markets as Schnapps. 

It is insisted by the complainant that the défendants' salesmen are 
requested to suggest to retail dealers that the "Traveller" brand can be 
substituted for "Schnapps" with greater profit; and this has been donc, 
and is being donc. It is also insisted that it is shown by the testimony 
that the défendants at the suggestion of a customer by the name of 
Tom Morton, of Tennessee, adopted the size, color of tag, etc., and 
color of letterpress to enable such substitution and passing ofï of the 
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Traveller brand of tobacco ; that the défendants' salesmen had delib- 
erately and methodically represented to retail dealers that by similarity 
of the label "Traveller" brand could be palmed off on buyers as 
"Schnapps" ; that the imitation is calculated and does deceive buyers ; 
that the défendants hâve been repeatedly and cautiously warned, but 
hâve refused, to desist their conduct; that although the imitation tag 
has been on the market for four or five years, it is only within the 
last 18 months that it has been actively urged or pushed and that it 
was not until after the institution of this suit that the fraudulent in- 
ception of Traveller was ascertained by complainant. The injunction 
sought is to stay the use in the manufacture, packing, and distributing 
of plug tobacco, containing a tag identical or like that of complainant, 
or the tag used by défendants of the same style or color, style, color, 
or arrangement of letterpress, calculated to enable or of enabling the 
plug tobacco of the défendants to be substituted and passed off, and 
sold as the plug tobacco of complainant. It is not claimed that the 
Traveller brand is an infringement of the Schnapps brand as a trade- 
mark or trade-name. This is a suit to enjoin unfair and fraudulent 
compétition in trade. It is insisted by counsel for défendants that 
there is a want of title to the Schnapps brand and tag, because of 
a stipulation in the conveyance from the R. J. Reynolds Tobacco Com- 
pany of North Carolina to the complainant, the R. J. Reynolds Tobacco 
Company of New Jersey, upon the ground that the contract in question 
contains a clause in restraint of Interstate commerce or trade, and 
therefore void. 

The amended bill of complaint shows the inception of the business 
in 1880 by Richard J. Reynolds, its transfer in 1888 to R. J. Reynolds 
& Co. ; the succession in 1890, of the R. J. Reynolds Tobacco Company 
of North Carolina, and the acquisition of the business by the R. J. 
Reynolds Tobacco Company of New Jersey in 1899. Thèse averments, 
which are practically unchallenged by the answer, save that the legality 
or the validity of the conveyance from the North Carolina Company 
to the New Jersey Company is denied as violative of the anti-trust act, 
are amply sustained by the conveyances, of which copies are annexed 
to the afîEidavit of Richard J. Reynolds as exhibits 1 to 11, inclusive. 
Exhibit 1, Copartnership articles, dated January 2, 1888, between Ricli- 
ard J. Reynolds, W. N. Reynolds, and Henry Roan; the former re- 
taining the ownership of ail brands. Exhibit 2. Articles of incorpora- 
tion of R. J. Reynolds Tobacco Company of North Carolina, dated 
February 11, 1890, showing R. J. Reynolds, W. N. Reynolds, and 
Henry Roan, taking ail the shares of stock. Exhibit 3. Deed from 
R. J. Reynolds to R. J. Reynolds Tobacco Company of North Carolina, 
conveying the factory, fixtures, furniture, and brands. Exhibit 5. 
Articles of incorporation of R. J. Reynolds Tobacco Company of New 
Jersey dated April 3, 1899. Exhibit 6. Resolution of stockholders of 
R. J. Reynolds Tobacco Company of North Carolina, authorizing the 
directors to sell and convey as of March 21, 1899, the good will, busi- 
ness, trade-marks, brands, patents, trade-seerets, processes, formulas, 
bills and accounts receivable, real estate, factory, plant, machinery, and 
ail assets and property of the North Carolina Company to the R. J. 
Reynolds Tobacco Company of New Jersey. Exhibit 7. Resolutions 
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of board of directors of North Carolina Company April 10, 1899, au- 
thorizing such transfer, Exhibits 8 and 9. Deeds of factory from R. 
J. Reynolds and North Carolina Company to New Jersey Company, 
dated January 30, and April 11, 1899. Exhibit 10. General conveyance 
April 11, 1899, from R. J. Reynolds Tobacco Company of North Caro- 
lina and its stockholders, to R. J. Reynolds Tobacco Company of New 
Jersey, conveying the tobacco manufacturing business of vendor as a 
going concern with ail good will, personal property, chattels, trade- 
marks, trade-names, brands, labels, copyrights, trade-secrets, etc., and 
ail property effects, assets, and estate of vendor. Among the registered 
brands scheduled as "Schnapps." Exhibit 11. Separate transfer, dat- 
ed April 11, 1899, of registered trade-marks and brands, enumerating 
Schnapps as registered April 22, 1884. The défendant seeks to show 
îhat the complainant is not the légal owner of the Schnapps tag, and, 
in support of this contention, it is insisted that the conveyance from the 
North Carolina Company to the New Jersey Company is violative of 
the anti-trust act. 

In order to sustain the proposition contended for by défendants, 
it must lirst appear that the contract is in restraint of trade, and it 
must also appear that it is in restraint of Interstate commerce or trade. 
It bas been repeatedly held that a clause of this description in a con- 
veyance of property which includes good will, trade-marks, trade- 
secrets, and letters patent, is perfectly valid, and not in restraint of 
trade at ail, and clearly a clause of this character does not so directly 
afïect interstate trade or commerce as to be within the statute, even if 
it were in restraint of trade. The questions thus sought to be raised 
do not apply in a suit of this character. While the court is of opinion 
that the évidence amply shows that the contract entered into between 
the R. J. Reynolds Tobacco Company of North Carolina and the R. J. 
Reynolds Tobacco Company of New Jersey in 1899, is not in violation 
of the anti-trust act, at the same time, it is admitted that the complain- 
ant is in the possession of the trade-mark "Schnapps," and the label, 
and that it has been in possession of the same for a long time under 
color of title and right. It necessarily folio ws that it is in the right- 
ful possession of the same. It is a well-settled principle that, as 
against a trespasser, possession of the premises is sufficient. 

The tag which is asked to be protected having been adopted in 1894, 
while the trade-mark Schnapps was owned by the R. J. Reynolds 
Tobacco Company of North Carolina, and it appearing that ail of the 
business and assets bave been transferred to complainant, this would 
be sufficient without a spécifie assignment of the trade-mark to give 
complainant a perfect title to ail rights pertaining to the tag. Pills- 
bury v. Pillsbury-Washburn F. Mills Co., 64 Fed. 841, 13 C. C. A. 432 ; 
Prince Co. y. Prince Co., 57 Fed. 938, 6 C. C. A. 647 ; Kidd v. John- 
son, 100 U. S. 617, 25 E. Ed. 769 ; Hoxie v. Chaney, 143 Mass. 592, 
10 N. E. 713, 58 Am. Rep. 149. The évidence shows that Schnapps 
tag has been conStantly used and employed since April, 1899, by com- 
plainant and such use was long prior to the adoption- of the Traveller 
tag. It thus appearing that the North Carolina Company has ceased 
to use the Schnapps tag, under thèse circumstances the complainant 
acquired title to the same independent of any conveyance that may hâve 
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been made to it by the North Carolina Company. Baking Powder 
Co. V. Raymond (C. C.) 70 Fed. 376, two cases. 

The court will now consider the question whether the adoption of the 
Schnapps tag in shape, size, and color of sarae were in combination 
new, pecuHar, and distinctive. 

The verified bill of complaint on page 6, among other things, allèges : 

"In the year 1894, wbile tlie said K. J. Reynolds Tobacco Company of North 
Carolhia was the owner and proprietor of said business, and was engaged in 
the manufacture, exploitation, and sale of plug tobacco under said secret for- 
mula and recipe at said plant and place, and employing the said trade-mark 
and trade-name thereon, said R. J. Reynolds Tobacco Company of North Caro- 
lina did devise, and thereforth use and employ, in connection with said trade- 
mark and trade-name, Schnapp, a new, peculiar, original, and theretofore un- 
used tag exhibitiug a new, peculiar, original aud theretofore unused form 
and combination of color, shape, and size, and color, and style of letterpress, 
wherein the word 'Schnapp' was printed in red back-slanting letters upon a 
very dark or black tin tag of rhomboidal form. Said form of letterpress, 
and color of type, and color and form of tag were new, original, striking, and 
distinctive, and not theretofore used or emi)loyed upon or in connection with 
plug tobacco." 

R. J. Reynolds says in his affidavit: 

"A'^Tien, in 1894, the Schnapp tag was changcd and the présent style adopted, 
this style, so far, as I then knew, or now kuow, was absolutely new and orig- 
inal. I had been selling, manufacturing and dealing in plug tobacco at that 
time for a period of over 20 years, and was well posted as to the style of 
tags employed. l'rior to that tinie, I never saw or heard of a tag of this 
description ; that is, an elongated lozenge or parallelogram, with slanting 
ends, dark background, and tbe name of the brand in red letters inscribed 
thereon. This tag was devised for the express purpose of identifying and 
distinguishing the manufacture of the R. J. Reynolds Tobacco Company, and 
from the beginning was extcnsively advertisod for that very purpose." 

W. V. Birchfield, after stating that he has known the Schnapps 
brand for 12 or 14 years, says: 

"The tag in Its présent form was adoptod in 1894. When I first became 
acquainted with the brand, it was new and distinctive, and I canuot remem- 
ber of ever having seen anything like it on plug tobacco." 

Tom Morton, who has been in the tobacco business in the South 
since 1889, and is familiar with brands, says : 

"When I first saw the Schnapps tag, it was to me new, peculiar, and dis- 
tinctive in shape and colors, and was, so far as I know, new and peculiar to 
the R. J. Reynolds Tobacco Company." 

W. Z. Stuitz says: 

"I am well acquainted with the Schnapps brand, and knew it prior to 1894, 
when the présent form of label was adopted. So far as I know, the combina- 
tion of shape of label, color of label, and color and slant of letters, was new 
and original." 

George P. Cornell, Jr., says : 

"I hâve known Schnapps brand sînee, ahout 1894. In 1894 a new tag of the 
présent form was adopted. Prior to that time I never saw a similar tag." 

R. U. Falkner says: 

"That the présent form of Schnapps, when adopted in 1894, was new and 
original, and afflant had never seen anything like it before." 
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W. T. Brown, of Brown Bros. Company, is familiar with plug 
tobacco brands and bas known Schnapps since its appearance on the 
market, and knew of the new tag adopted in 1894, and says ; 

"T'bat at the time of the adoption and plaein^ upon the market of the prés- 
ent Schna])ps tag, its design and combiiiation of shape, color. and eolor of let- 
ters a distinctively original and new tag." 

Geo. T. Brown, président ot Brown & Williamson Tobacco Com- 
pany, of Winston-Salem, N. C, who bas been manufacturing and sell- 
ing plug tobacco in Southern states for 13 years, and who bas known 
the brand Schnapps since put on the market says : 

"The tag adopted in 1894, was in design and combination of shape, color, and 
eolor of letters, new and original." 

E. M. Bohannon, of Winston-Salem, has been a manufacturer and 
seller of plug tobacco in the South for 18 years and has known 
Schnapps from its origin, gives the same évidence as to the newness 
and originality of the Schnapps tags. W. A. Whitaker, of Winston- 
Salem, who has made and sold plug tobacco for 25 years, says the same 
thing. So do J. P. Taylor, a meniber of the firm of Taylor Bros., 
manufacturers, and C. D. Ogden, of Ogden Hill & Co., both of Win- 
ston-Salem, after an expérience as a manufacturer of plug tobacco of 
25 years' duration. The peculiar and distinctive tag for Schnapps 
has been extensively advertised and used, and is now thoroughly as- 
sociated with and identifies the R. J. Reynolds Tobacco Company's 
product. Bill of complaint (page 96) affidavit of Richard J. Reynolds, 
and exhibits thereto. The évidence shows that over 783,676,524 tags 
bave been used upon the plugs sold since 1894. This advertisement 
and association of the peculiar and distinctive tag as a badge of identifi- 
cation is stated in the bill of complaint, and abundantly sustained by 
the proof. 

R. J. Reynolds says: 

"It is safe to say that sinoe the adoption of the new form of Schnapps tag 
in 1S94, the R. ,T. Reynolds Tobacco Company of North Carolina and the R. .!. 
Reyjiolds Tobacco Company of New Jersey, has expended tbe suui of $1,000,000 
in advertising Schnapps tobacco, of whlch sum the advertising matter whicli 
reproduced the Schnapps tag. During the same period S3,77ù,77G pounds of 
Schnapps, bearing 783,676,524 tags, hâve been sold." 

The exhibits of advertising matter reproducing the 1894 Schnapps 
tag are exhibit 13, May 6, 1901, 50,000 copies; Exhibit 14, May 15, 
1901, 25,000 copies; Exhibit 15, August 17, 1901, 50,000 copies; Ex- 
hibit 16, March 20, 1902, 100,000 copies; Exhibit 17, store signs, 
showing caddies and tag; April 19, 1902, 50,000; October 8, 1902, 
50,000; Exhibit 18, April 11, 1903, 20,000 copies; Exhibit 19, Julv 
19, 1902, 50,000 copies; October 16, 1902, 50,000; Februarv 2, 1908, 
100,000; April 6, 1903, 50,000; Exhibit 20, June 30, 1903, 50,000 
copies; August 19, 1903, 50,000 copies; Exhibit 21, November 14, 

1903, 42,000 copies; Exhibit 23, April 20, 1904, 100,000 copies; Ex- 
hibit 23, Februarv 16, 1904, 100,000 copies ; Exhibit 24, Januarv 30, 

1904, 500,000 copies; Exhibit 35, April 30, 1904, 100,000 copies; 
Exhibit 26, before 1900; Exhibit 37, before 1900; Exhibit 38, issued 
1901; Exhibit 39, prior to 1900; Exhibit 30, issued in 1898 or 1899; 
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Exhibit 31, issued several years since; Exhibit 32-, 1895 or 1896; 
Exhibit 33, issued in 1901. Thèse signs and hangers were distributed 
ail over the South. In 1899, Exhibit 34, showing Schnapps tag on 
cover was extensively distributed. In March, 1903, Exhibit 35, a 
pamphlet, showing tag reproduction was issued to the extent of 1,000,- 
000 copies. Keeping in mind the enormous sales, and that ail of the 
mass of advertisement was of a permanent character, and hung up in 
public places, and that the prominent and striking features were in 
most instances of advertising, and in ail instances of sales, the tag it- 
self, it necessarily follows that the tag, original, individual, and pe- 
culiar, became closely associated with the product in the minds of 
buyers. 

W. V. Birchfield says that the tag from its adoption has served to 
identify the tobacco, and adds : 

"From the eaiiiost date of my expérience, the people identified the product 
hy the peeuliar shape and style ot this tag. I know there are thoiisands of 
people in my territory who chew Schnapps, and identify it by the shape and 
color of the tag vvlthout being able to read the word Schnapps." 

Tom Morton, after stating that he has noticed throughout the South 
for a great number of years the advertisements reproducing the tag, 
says : 

"Beyond question this peeuliar tag is thoroughly identified with and iden- 
tifies and désignâtes the tobacco of the Reynolds Company, and the people 
rely on the shape, eolor, and arrangement and the gênerai appearancc of the 
lag as identifying tliat tobacco, as woll as the woi'd 'Schnapiis' itself. This 
is particuîarly trne of many of the consumers of iilug tobacco. Of thèse a 
great many are ignorant people who cannot read. and who dejjend upon not 
the printed name, but simply the gênerai appearance of the tag as identify- 
ing the tobacco asl^cd for." 

W. Z. Stultz says : 

"I know that this label in its gênerai appearance is thoroughly identified 
with tlie Schnapps h.rand of tobacco. and. is relicd upou by purchasers as 
identifying the thing that they waiit." 

Geo. P. Cornell, Jr., says : 

"I know that the people rely on the gênerai appearance of this tag as iden- 
tifying the goods." 

In order to properly détermine the merits of this controversy, it 
is well to understand what it takes to constitute unfair and fraudaient 
compétition in trade. The complainant seeks to enjoin the défendant 
from the use of a tobacco tag known and designated as "Traveller," 
which it allèges has been used by the défendant in an unfair and 
fraudulent manner in the manufacture and sale of plug tobacco. The 
title of complainant to the Schnapps tag is clearly established, as will 
appear by the statement of facts in this cause. It appears from the 
évidence that Geo. T. Brown, Wm. T. Brown, F. M. Bohannan, W. O. 
Whitaker, J. B. Taylor, and G. D. Ogburn, rival manufacturers, and not 
ail interested in the resuit of this suit, without exception, state that, 
owing to the extensive reproduction of the tag in advertising Schnapps 
brand and tag it had become generally understood on the part of the 
public as well as dealers that the Schnapps brand was and is associated 
and identified as the product of the R. J. Reynolds Tobacco Company. 
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The exterisive advertising of this particular brand, and the familiarity 
with the tag on the part of the public, and the further fact that com- 
plainant's goods are known and identified thereby, will be presumed in 
law from theundisputed facts shown by the testimony as to extensive 
advertising, long use, and extensive sale. 

The New England Awl Co. v. Marlborough Awl Co., 1G8 Mass. 154, 
46 N. E. 386, 60 Am. St. Rep. 377, was a suit for the protection of a 
bronze colored box. The court, among other things ruled : 

"The report states that it did not appear whether or net any purchaser of 
awls had learned to recognize the plaintifï's awls by the appearance of the 
packages. This cannot mean more than that there was no direct testimony to 
that eft'ect. But the fact that the plaintilï had used the eombination since 
1885, and largely since 189.S, is enough to raise a presumption in its favor. 
McApdrew v. Bassett, 4 De Gex. J. & S. 380." 

It appearing that the Schnapps style of label is identified with com- 
plainant's product and that it has a trade or secondary meaning, it will 
in equity be protected from imitation. The theory upon which the 
ruling in cases like this is based is that where one adopts a means of 
advertising, new and peculiar, and has extensively advertised and used 
the same for a considérable period of time that he thereby becomes 
the owner of the good will and particular trade in which he is engaged 
and no one can legally by fraud or falsehood deprive him of the proprie- 
tary interest thus acquired, and it being made to appear to the satisfac- 
tion of the court that the right thus acquired is being interfered with by 
trick, artifice, fraud, or falsehood by those who come in compétition 
with him in the sale of his product, a court of equity will by injunction 
prevent such interférence upon the ground that it constitutes unfair 
and fraudulent compétition in trade. The following cases clearly 
establish the principle that if a manufacturer has adopted a new, pe- 
culiar and distinctive label, for the purpose of designating his goods, 
and the évidence shows that he has used it — his goods being identified 
by it — a court of equity will restrain another party from adopting and 
using a similar label arranged so as to mislead purchasers who exercise 
-ordinary care in the purchase of such articles. 

In Morrison v. Case, 9 Blatchf. 548, Fed. Cas. No. 9,845, in speak- 
ing of the name and figure of a star employed in connection with 
shirts, it was said : 

"Though this device or marli is in part arbitrary and, to that extent, would 
bave no natural or necessary signifieance in that connection with the article 
manufactured, apart from its use in that connection, yet, by such use of the 
plaintifiCs' in connection with their manufacture and sale of thèse articles, it 
has become well known to the trade, and has come to be taken by dealers as 
:a peculiar désignation by which the plaintifCs' goods are distinguished in the 
market. It is therefore, both in its character and use, when taken together. 
a lawful trade-mark. It has long been employed by the plaintiffs, and well 
understood, by dealers and the public, as designating such articles of their 
manufacture." 

In Anheuser-Busch Brewing Ass'n v. Clarke (C. C.) 26 Fed. 410, 
it was said in référence to a red diagonal band or label used upon a 
bottle of béer : 

"The gênerai rule of law applicable to this case is that, if a manufacturer 
lias applied a peculiar and distinctive label to designate his goods, and has 
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so Tised it that his goods are Identifled by it, a court of equity will restrain 
another party from adopting and using one so similar that its use is likely 
to leàd to confusion by pureliasers exercising tlie ordinary degree of caution 
which purchasers are in the habit of exercising with respect to such goods. 
McLean v. Fleming, 9G U. S. 245, 24 L. Kd. 828. Tlie eomplainant's aifldavita 
show that the complainant was tlie. flrst to use for bottled béer a label with a 
diagonal red band, with the name of the klnd of béer appeariug in white let- 
ters on the red band, and that he had been habitually using this label for two 
years. The label is very noticeable and distinctive ; one by reason of the diag- 
onal red band. The resuit of the efl'ect upon the eye from seeing a number 
of bottles is that it is a béer labeled with a diagonal red band, and the more 
frequently one sees it the more this one efflect is deepened. It does appear 
altogether probable that a consumer who has been accustomed to getting 
bottles labeled with eomplainant's label would more and more rely on the diago- 
nal red band as its distinctive mark, and would be likely to accept the respond- 
ent's béer with his diagonal label on it as gupplying what he was in the habit 
of getting. There is nothing in the différences in the labels calculate'd to 
counteract this ; and, I think, it is a strong case of a similarity likely to de- 
ceive." 

In Hires Co. v. Consumers Co., 100 Fed. 809, 41 C. C. A. 71, where 
the défendant had first adopted, advertised, and used for root béer 
a certain form of bottle, it was said : 

"It was proven that the eomplainant's root béer was prineipally known to 
and reeognized by consumers from the peculiar form of bottle. It was This 
distinguishing feature which caught the eye, and abided prominently in tlie 
memory. Indeed, the court below deelared in its opinion that the changes 
made by the défendant in its label tended to deceive, 'when taken in connec- 
tion with the shape of the bottle,' thus clearly recognizing the fact that the 
form of the bottle employed was an effective factor in the déception practiced.'' 

In case of Elgin National Watch Co. v. Illinois Watch Co., 179 U. 
S. 665, 31 Sup. Ct. 270, 45 L. Ed. 365, where the controversy was over 
the word "Elgin" as a trade-mark, it was held incapable of protection 
as a trade-mark, but the court deelared : 

"But when an alleged trade-mark is not in itself a good trade-mark, yet 
the use of the word has come to dénote the particular manufacturer or vendor, 
relief against unfair compétition or perfldious dealing will be awarded by re- 
quiring the use of tlie word by another to be coiiflned to its primary sensé 
by such limitations as will prevent misapprehension on the question of origin. 
In the latter class of cases such circumstances must be made out as will 
show wrongful intent in fact, or justify that inference from the inévitable 
conséquences of the act complained of. Lawrence Manufacturing Co. v. Ten- 
nessee Mfg. Co., 138 U. S. 537, 11 Sup. Ct. 396. 34 L. Ed. 997 ; Coats v. Mer- 
rick Thread Co., 149 U. S. 562, 13 Sup. Ct. 906, 87 L. Ed. 847; Singer Mfg. 
Co. V. June Mfg. Co., 163 u! S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118." 

In Walter Baker & Co. v. Puritan Pure Food Co. (C. C.) 139 Fed. 
680, it is said: 

"Evidence lias been introduced to show that complainant has Constantly used 
its trade-mark or emblem since about 1875, and at enormous expense has thus 
advertised its product in the leading newspapers and periodicals published 
throughout the United States and Canada. As a natural resuit thereof, eom- 
plainant's appropriation, not only attracted the attention of the public general- 
ly, but was the means of identification of its chocolatés and cocoa by the con- 
sumer. That such chocolaté and cocoa is frequently purchased and designat- 
ed by the buyers as 'the cocoa with the picture of the woniau or girl,' or 'the 
chocolaté with the picture of the lady,' is abundantly established by the évi- 
dence. Hence, it cannot be successf ully controverted that eomplainant's choco- 
laté and coc-oa, irrespective of the words 'Walter Baker & Co.' printed upon 
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the labels, became and were distlnctly known and identifled by its trade-mavk. 
ïhe full enjoyment of such réputation and means of identification by coiiiplain- 
ant is unmistaliably entitled to protection. The fact that its produet is also 
lînown or identifled by the name of 'Baker,' or 'Walter Baker's Cliocolate or 
Cocoa,' is not material. ïhe purchaser is entitled to receive the connuodity 
wbich ht desires and intends to bny, although other persons may know it by 
différent marks of identification or accessories." 

In the case of Johnson v. Seabury & Johnson (N. J. Ch.) 61 Atl. 
5, it is said : 

"Every case of this class must be dealt with according to the facts in each, 
havjng in mind the rights of the public as well as those of the parties. In 
the case under considération the complainant, by conspicuous and continued 
use of, and by extensively advertising its goods under, the red cross symbol, 
so impressed the publie that it came to rely upon the red cross as indicating 
complainant's goods, and to look upon the red cross symbol as an indicia of 
origin ; and from this grew the habit of the consumer, when desiring complain- 
ant's goods, to call for 'Red Cross Cotton,' as in a similar manner was sup- 
plied the word 'Angostura' in Seigert v. Finlater, 7 Ch. Div. 801, so tliat, by 
the act of the public thèse words became the usual désignation of tlie article, 
wbich the court will protect. Levy v. Waitt, 61 Fed. 1008, 1011, 10 C. C. A. 
227, 25 L. E. A. 190." 

The Schnapps brand is not claimed by complainant to be a trade- 
mark, nevertheless complainant is entitled to protection against any 
imitative device or style of dress which enables the substitution of 
another's produet. 

In the case of Shaver v. Heller & Merz Co., 108 Fed. 825, 48 C. C. 
A. 48, 65 L. R. A. 878 (Circuit Court of Appeals, Eighth Circuit), 
Judge Sanborn, who delivered the opinion of the court, in discussing 
this proposition, among other things, said: 

"Anotlier proposition of counKel for tlio ai)pellants is that the appellee bas, 
and ean bave, no proprietary interest in the word '.\nierican,' or in its exclu- 
sive use ; and therefore it is entitled to no injunction to restrain its use by an- 
otlier. But an owncrslijp, and an interest in the means by which a fraud or 
wroiig is about to be committed are not essential to the maintenance of a siiit 
to enjoin its perpétration. A title to the property about to be iujured is snf- 
ficlent. One gathers the seeds of pernicious weeds, and threateiis to snw thpui 
on the fleld of lus neighbor. The latter lias no proprietary interest in tho 
seorts ; but be owns the field, and the crop it is producing, an tliese facts ave 
sutticient to \yarrant any court in granting him sumniary relief by injnuctioji 
against the threatened injury. The appellants scatter throughout the land 
for the purpose of deceiving the public and diverting to themselves the trade, 
custoni. and the good will of the appellee, words and names whicb couvoy false 
statenients that the goods they are selling were niatle by the Herer & Mer>; 
Company. That company bas no propi'rty in the words or iu tlie means by 
which this fraud is committed, but it owns the good will — tlie custom — whicli 
the false and fraudnlent use of thèse words and names injures and destroys : 
and its proprietary interest in this good will is ample to warrant tlie court in 
enjoining its destruction by the fraud. The contention of counsel for the ap- 
pellants hère is a confusion of the basis of two classes of suils — those for iu- 
fringements of trade-marks, and those for unfair compétition in trade. Suits 
of the former class rest on the ownership of tlie trade-marks. Suits of tlio lat 
ter class are founded upon the damage to the trade of the coniplaiiiants by 
the fraudnlent passing of tlie goods of one manufacturer for those of anothei-. 
In the former, title to the trade-marks is indisiiensable to a good cause of ac- 
tion : in tlie latter, no projirietary interest in tlie words, names, or means liy 
which the fraud is perpetrated is re(piisite to maintain a suit to enjoin it. It 
Is sufflcient that the complainant is entitled to the custom — the .irood will — of 
a business, and that this good will is injured, or is about to be injured, by the 
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palming off of the goods of another as his. Lee v. Haley, 5 Ch. App. 155; 
Flour Mills Go. y. Bagle, 8G Fed. dOS, 30 0. C. A. 386, 41 L. B. A. 162 ; Coats 
V. Thread Oo., 149 U. S. 562, 13 Sup. Gt. 966, 37 L. Ed. 847; Singer Mfg. Co. 
V. June Mfg. Co., 163 U. S. 169, 16 Sup. Ot. 1002, 41 L. Kd. 118." 

In Reddaway v. Banham, 13 R, P. C. 318, a suit was instituted for 
the purpose of securing protection for the words "Camel Hair" which 
were used as the name of belting which constituted about 60 per cent, 
of camel hair. The évidence in that case showed that the words 
"camel hair" had by long use by the complainant acquired a secondary 
meaning and to signify his goods. The court, in discussing this prop- 
osition, said: 

"I think the fallacy lies in overlooking the fact that a word may acquire in 
a trade a secondary signification differing from its primary one, and that 
if it is used, to persons in the trade who will uuderstand it, and be known 
and intended to understand it in its secondary sensé, it will none the less be 
a falsehood because in its primary sensé it may be true." 

And, in discussing the doctrine of unfair compétition in trade, the 
court said: 

"I hâve often endeavored what I am going to express now (and probably 
I hâve said it in the same words, because It is very difflcult to flnd otber 
words in which to express it), that is, that no man is entitled to represent 
his goods as being the goods of another man ; and no man is perniitted to use 
any mark, sign or symbol, device or other means, whereby, without making 
a direct false représentation of himself to a purchaser who purchases from 
him, he enables such purchaser to tell a lie, or to make a false représenta- 
tion to somebody else who is the ultimate customer." 

In the case of Coats v. Thread Co., 149 U. S. 563, 13 Sup. Ct. 9G6, 
37 L. Ed. 847, it is said: 

"There can be no question of the soundness of the plaiutifCs' proposition that, 
irrespective of the technical question of trade-mark, the défendants liave no 
right to dress their goods up in such manner as to deceive an intending pur- 
<:haser, and induce him to believe that he is buying those of the plaintift's. 
Itivals manufacturers may lawfully compete for the patronage of the public 
in the quality aud price of their goods, in the beauty and tastefulness of their 
iuelosiug packages, in the extent of theîr advertising, and in the employnient 
(if agents, but they hâve no right, by imitative devices, to beguile the public 
iuto buying their wares under the impression they are buying those of their 
rivais." 

Counsel for défendant cite the case of Coats v. Thread Co., 149 U. 
S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847, in support of their contention, 
but a careful reading of the same shows that, instead of sustaining the 
views urged by the défendant, it rather tends to support the theory up- 
on which this suit was instituted. Counsel for défendant also rely 
upon the case of Centaur Co. v. Marshall, 97 Fed. 791, 38 C. C. A. 419, 
the court said: 

"The intention on the part of an alleged infringer to induce purchasers 
iln-ough the use of siniulated trade-mark or dress, to buy his goods vnuler the 
belief that they are another, furnishes no grouud for relief, unless the similar- 
îty between the two trade-marks is of cliaracter to convey a fulse impres- 
sion to the public mind, * * • and to niislead and deceive the ordinary 
purchaser." 

In that case it was held that, while there were éléments in both 
labels that were common, yet inasmuch as there were many distinguish- 
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ing éléments, and each manufacturer put its name on the labels, so that 
any one who desired to look and see could do so, that was sufficient. 
Relief was denied. It necessarily foUows from the quotation in the case, 
supra, if the labels had been without distinguishing features save the 
name employed, a différent conclusion vvould hâve been reached by the 
court. In the case at bar the défendant adopted and used a similated 
trade-mark or dress which was calculated to convey a false impression 
to the public mind, "and to mislead and deceive an ordinary purchaser." 
Again, in the case of Heide v. Wallace & Co. (C. C.) iS9 Fed. 649, 
and Id., 135 Fed. 346, 68 C. C. A. 16, rehed upon by counsel for de- 
fendants. In the former case, it is said : 

"This device stamping or embossing the monogram bas been employed for 
the purpose of marking tlicir goods by others in the saine trade, incUiding the 
défendants, fully as long, if not longer, than the coinplainant." 

The language used by the court in the above paragraph is sufficient 
to distinguish that case from the one at bar. The évidence in that 
case clearly shows that the device employed in marking the goods by 
others than the complainant had been in use by them as long, if not 
longer, than the complainant. Complainant was, therefore, met at 
the threshold of the proceeding with an insuperable barrier which he 
could never overcome in a suit of this character. 

Again, referring to the diamond form and lettering, the court said : 

"Furthermore, exeept as thèse so-oalled pastilles are sold in biilk, neither 
the form nor the lettering is brought to the attention of purehasers nntil al'tcr 
they hâve bought them; and while both, no doubt, even so, niight aid in an in- 
tended déception, it lias to be initially indueed and practically acoomplished 
by the outside of the package, as addressed to the eye of the custonier, whk'h 
is thus controlling." 

This is sufficient to differentiate that case from the one at bar. 

In the case now under considération, the tag on the plug of to- 
bacco may be seen when the purchase is made, and before the pur- 
chaser asks for the article. The court, in continuing the discussion, 
among other things, said : 

"The case, in this view, is brought down to the use by the défendants of the 
words 'Liquorice Tastilles,' and the manner they hâve taken to dress their 
packages." 

From this quotation, it appears that the words "Liquorice Pastilles" 
are descriptive and in common use, and hence no right exclusive or 
otherwise obtainable therein ; and tfle court, in conclusion, said : 

"In the face of this démonstration, it cannot be successfully contended that 
the terni 'Liquorice Pastille,' which has been in such long and familiar use, 
is distinctive of the plaintifC's manufacture." 

The court also said: 

"It is only when he adds his name and trade-marlc that we hâve anything 
that is, and thèse the défendants in no way imitate. Xeither do they the 
style or coloring with which he dresses out his paclcage. This is in luixed red 
and blue, set off in gilt, with the diamond trade-mark prominently displayed ; 
while the defendant's package is predominantly yellow, with an entirely dif- 
férent style of lettering in red, shaded with white on a blaek background, 
with their name wrltten below." 
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Thèse statements taken from the opinion in that case fully dif- 
ferentiate it from the case at bar, leaving the proposition upon which 
plaintiff relies for relief in this instance, not only unafïected, but to a 
certain extent sustained, thereby; the theory in that case being that 
the shape and size of the boxes were common to the trade, and not 
susceptible of a monopoly. It was aiso held that the boxes not being 
the same in coloring and marking, it was not likely that a customer oi 
ordinary intelligence would be misled or deceived thereby. 

In the opinion of the Court of Appeals, where this case was heard, 
the court, among other things, said : 

"There is notliing whatever to suggest an attempt to catch the unwary pur- 
chaser and inveigle him into talcing the one wheii he was seeking the other, 
nor could the most eareless be deceivecl, except he was in reality unconcerned 
as to which he got." 

The inference to be drawn from the opinion in that case is that, if 
the colors of the boxes labeled by défendant had been similar to those 
of complainant, the complainant would hâve been entitled to relief. 
The use of distinctive colors, together with the arrangement upon the 
exterior of the boxes, and the use of the respective manufacturers' 
nsines, were deemed insufïicient by the court to justify the relief sought, 
upon the theory that the name "Pastille," and size of the packages vv'ere 
old and known to the trade, and the use of the same was a right that 
was common to ail persons engaged in the mercantile business. How 
différent are the facts in the case at bar. Hère, we hâve a tag which 
has been adopted and used by the complainant consisting of a peculiar 
background, the use of the word "Schnapps" on slanting letters, and the 
tag being rhomboid in shape. This tag, as stated, has been extensively 
advertised throughout the country, and, as a resuit of which, has be- 
come identified with the particular grade of tobacco sold by complain- 
ant, and has been used by the public to such an extent that such brand 
has established a réputation by virtue of the means thus employed to 
identify and advertise the same. The évidence shows conclusively 
that the R. J. Reynolds Tobacco Company conceived the idea of plac- 
ing upon the market a certain grade of tobacco stamped with the word 
"Schnapps" as a means of identifying and advertising the same. It 
appears that about $1,000,000 hâve been expended by this company in 
advertising this particular product; as a resuit of which, it has 
become well known and identified as a particular brand of chewing 
tobacco. 

While the éléments taken as % whole constitute entirely new and 
distinct features unknown to the trade prior to the adoption of this 
particular brand, at the same time, the différent éléments thus com- 
bined, when considered separate and distinct the one from the other, 
do not constitute an élément new and unknown to the trade. There- 
fore, it is the resuit of the combination, letterpress, background, color, 
size and form of tag which give to the label of complainant features 
that are separate, new, and distinctive and which were unknown to 
the trade at the time of its adoption. The principle invoked by com- 
plainant is well defined, and is governed by a long Une of décisions 
intended to secure fair and impartial dealings, among those who may 
seek to place their goods, wares, and merchandise on the market. 
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The évidence of Tom Morton, reading at Memphis, Tenn., is, that 
vvhile he was engaged in selling the product of the défendant that 
the brand of Traveller was adopted solely with the view of enabling 
the défendant to find a ready market for this kind of tobacco which the 
défendant at that time was exceedingly anxious to introduce as a new 
brand of tobacco. The testimony of this witness shows that it was 
agreed that a tag should be used of the same s'ze, color of background, 
type, and peculiar slant of letters as that of Schnapps brand, the only 
différence being that the word "Traveller" instead of "Schnapps" 
was to be used on the new brand. 

The question involved in this controversy, not only afïected the 
rights of the parties, but the public also. The public, as well as in- 
dividuals, is entitled to protection from those, who by unfair means 
and methods seek to palm off an article which is not what it is repre- 
sented to be. The évidence shows conclusively that the brand known 
as "Traveller" is an inferior grade of tobacco, sold at wholesale, at 
a much less priée per pound than the Schnapps brand. The adoption 
of the Traveller brand enabled the défendant to secure an undue ad- 
vantage over the Schnapps brand in that it was enabled to ofïer to 
unscrupulous dealers a cheaper grade of tobacco which was to ail 
appearances of the same grade as Schnapps, labeled with a tag so 
similar thereto as to deceive the public into purchasing the same, be- 
lieving it to be the genuine Schnapps brand of tobacco. The cheap- 
ness of the grade, and the similarity of the brand both as to shape, 
size, and lettering, made it possible for the défendant by thèse means 
to engage in unfair and fraudaient compétition by which it could ulti- 
mately drive its competitor ont of the market. The adoption of this 
peculiar device by the défendant enabled it to offer a persuasive ar- 
gument to the retail dealer by pointing out to him the fact that hère 
was a brand of tobacco ; the plug of which was of the exact shape, 
size, and color, as that of the Schnapps brand, and that the brand 
thereon similar in shape, size, color of background, and lettering, and 
which could be placed upon the market at a cheaper priée than the 
Schnapps brand, and in this way supplanting the Schnapps brand 
by selling what appeared to be the same tobacco at a much cheaper 
price. 

It is insisted by complainant that most of this brand of tobacco was 
consumed in communities where ignorant white and colored persons, 
who, being unable to read, relied solely on the gênerai appearance 
of the brand and size of the plug; but the court is of opinion that 
this is really not the true test, and does not deem it necessary if such 
were so, to make the application in this instance, in view of the fact 
that the similarity of the brands are such that the Traveller brand is 
calculated to deceive any one of ordinary intelligence who might de- 
sire to purchase the Schnapps brand. By placing plugs of the Schnapps 
and Traveller brands of tobacco along side each other in a storeroom 
with such light as stores usually hâve, at a distance of six or eight 
feet fthe distance usually intervening between the place where tobacco 
is placed on the shelves, and the position occupied by customers), 
and without a magnifying glass, it would be a physical impossibility 
for an expert reader to distinguish the one from the other. 
151 F.— 53 
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We know by observation that the average purchaser of tobacco 
rarely ever takes time to examine the brand on tobacco before remov- 
ing the same. The rush incident to the great amount of business that 
is now being transacted throughout the country renders it quite im- 
possible for the average man to take time to closely scrutinize the 
brands which may be attached to a particular pièce of tobacco which 
he may purchase. Therefore, the public has corne to rely mainly upon 
the well-established brands for almost every article purchased, and 
is entitled to receive the same free from déception and fraud. Common 
honesty, public policy, and every considération of fair dealing, demand 
that the public should be protected in this respect. This peculiar 
brand of tobacco, having been so throughly advertised by ail manner 
of devices, through the public press, bill posters, and cards, has become 
so thoroughiy identified as the product of the R. J. Reynolds Tobacco 
Company that one who desires to purchase this particular product relies 
exclusively on the first impression he gains when looking at a caddy of 
plug tobacco, and does not stop to critically examine the same in 
order to ascertain whether or not a fraud is being pracliced upon him. 

That the means employed by the défendant are such as to mislead 
those who may désire to purchase the Schnapps brand of tobacco can- 
not be doubted ; and it being f urther shown that the public has been 
misled by the means thus employed, and inasmuch as it appears from 
the évidence that the Traveller brand was adopted with the intent of 
entering into unfair and fraudulent compétition with the complainant, 
the relief demanded will be granted. 



In re CHARGE TO GRAND JURY. ' 
(District Court, E. D. Georgla. February 7, 1007.) " 

1. Commerce — Régulation by Congress — Interstate Commeuce Defined. 

"Uiterstnte coiumerce" eompreheiids intercourse for tlie purposes of 
trade in any and ail of its foriiis, including trausportatiou, purchase, sale, 
and exchauge of eommodities brtween the cltizens of différent states; 
and if any commercial transaction reaches an entirety in two or more 
etates, and if the parties dealing with référence to that transaction deal 
from difierent states, then the whole transaction is a part of the In- 
terstate commerce of the United States, and subject to régulation by 
Congress under the Constitution. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 10, Commerce. §§ 1-5.] 

2. MONOPOLIES — COMBINATIONS IN RESTBAINT OF INTERSTATE COMMERCE. 

Tlie essentliils of a contract or combination or conspiracy In restralnt 
of trade or commerce among the several states or to monopoîize any part 
of such trade or commerce, inhihited by the Sherman Anti-Trust Law 
of July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1001, p. 3200], dls- 
cussed In a charge to a grand Jury. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 33, MonopoUes, §§ 
8-14.] 

Alexander Akerman, Asst. Dist. Atty., for the United States. 
Samuel B. Adams, George W, Owens, and Walter G. Charlton, 
for défendants. 

SPEER, District Judge. Gentlemen of the Grand Jury: I am 
informed by the district attorney that the most important matter for 
your considération at this term is an alleged violation of what is known 
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as the "Anti-Trust Law." Thèse laws in the United States are but 
the évolution of the ancient laws of our law-loving race against those 
monopolies which oppress the people. Monopolies are equally ob- 
noxious to the philosophy of Thomas Jefferson and of Sir Edward 
Coke. The shibboleth of the former, "equal rights to ail and spécial 
privilèges to none," is often heard. The latter, some 350 years ago, 
denounced them in a définition, which may be well considered by 
modem jurists and modem juries. Said that great English lawyer: 

"A moiiopoly is an institution or allowanee to any person or persons, bodies 
politic or incorporate, of or for tlie sole buyiniî, selling, niaking, worlvlng, or 
using anything, wliereby any person or persons, bodies politic or corporate, 
are souglit to be constrained of any freedom or liberty tliat tliey had before, 
or bindered in tbeir lawful trade." 

A more modem définition of a trust déclares it to be "any compact 
between two or more persons or corporations, aft'ecting any article or 
commodity of which the public must hâve a constant supply, the intent 
and direct tendency of such an arrangement being the création of a 
scarcity or the enhancement of the price." 

The efi^orts of the people of this country to protect themselves 
against the injurious results of such trusts and combinations hâve 
lasted now for many years. This is true of constitutional as of statu- 
tory law. Modem state Constitutions of Illinois, Arkansas, Califomia, 
Colorado, Georgia, Massachusetts, Nebraska, Pennsylvania, Texas, 
and West Virginia bave provisions on the général subject. Thèse pro- 
visions are usually held to be merely declaratory of the common law ; 
that is, the law of our forefathers which bas come down to us from 
"the time whereof the memory of man runneth not to the contrary." 
Monopolies first began in a large way to betray their injustice to 
the masses of the people in the reign of Queen Elizabeth. From 
the historian Hume we learn that her active reign had given occasion 
for distinguished services on the part of many of her subjects. Her 
revenues did not permit her to adequately compensate them. She 
therefore granted her servants and courtiers the privilèges or patents 
of certain monopolies. Thèse they sold to others, who were thereby 
enabled to raise commodities to what price they pleased, and to put 
"invincible restraints upon ail commerce, industry, and émulation in 
the arts." "It is astonishing to consider," said the historian, "the 
number and importance of those commodities which were thus as- 
signed over to patentées. Currants, sait, iron, powder, cards, calf- 
skins, fells, pouldavies, ox-shin bones, train oil, lists of cloth, potashes, 
anise seeds, vinegar, seacoals, steel, aqua vitse, brushes, pots, bottles, 
saltpeter, lead, accidences, rudiments of grammar, oil, calamine stone, 
oil of blubber, glasses, paper, starch, tin, sulphur, the silicate of zinc, 
new drapery, dried pilchards, transportation or iron ordnance, of béer, 
of horn, of leather, importation of Spanish wool, of Irish yarn : thèse 
are but a part of the commodities which had been appropriated to 
monopolists. When this list was read in the House, a member cried, 
Ts not bread in the number?' 'Bread?' said every one with astonish- 
nient. 'Yes, I assure you,' replied he. Tf affairs go on at this rate, 
we shall bave bread reduced to a monopoly before next Parliament.' " 
Had this earnest parliamentarian lived in the présent day, he would 
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have heard much talk of what are termed the "biscuit trust," the 
"beef trust," the "sugar trust," and perhaps other trusts, which deal 
with nutritious commodities essential to the health and indeed to the 
existence, of mankind. 

Those monopolists of Elizabeth's time were so exorbitant in their 
deniands that in some places they raised the price of sait from 16 
pence a bushel to 14 or 15 shillings. Such high profits naturally 
begat intruders upon their commerce, and, in order to secure them- 
selves against encroachments, the patentées were ârmed with high 
and arbitrary powers from the council, by which they were enabled 
to oppress the people at pleasure, and to exact money from such as 
they thought proper to accuse of interfering with their patent. And, 
while ail domestic intercourse was thus restrained, lest any scope 
should remain for industry, almost every species of foreign commerce 
was conftned to exclusive companies, who bought and sold at any 
price that they themselves thought proper to ofifer or exact. It was 
inévitable that such spécial privilèges should provoke vigorous protest 
from the représentatives of the people in Parliament. Accordingly a 
bill was proposed by Mr. Lawrence Hyde, entitled "An act for the 
explanation of the common law in certain cases of letters patent." 
The term "patent," it must be understood, was there significant of a 
grant for a monopoly, and did not have the modem signification. 
Francis Bacon, who afterwards became Lord Verulam and Viscount 
St. Albans, and not Lord Bacon, as he is generally called, whom Pope 
declared "the wisest, brightest, meanest, of mankind," made haste to 
exclaim : 

"As to the prérogative royal of the prince, for my own part, I ever allowed. 
of it ; and it is sueli as I hope will never lie disr-ussod. The Queen, as she is 
our sovereigu, liath both an enlarging and restraining power. * * * Witli 
regard to nionopolies and such lil^e cases, the case liath ever been to humble 
ourselves unto lier majesty, and by pétition désire to have our grievanees 
remedied, especially when the remedy tonched her so nigh in point of pré- 
rogative. I say, and I say it again, that we ought not to deal, to judge, or 
meddle with her majesty's prérogative. I wish, therefore, every luan to be 
careful of thls business." 

Others spoke warily on the same Une, for the imperîous charactei 
of good Queen Bess was well known. Some men of high courage 
spoke plainly. Mr. Montagne said : 

"The matter is good and honest, and I like this manner of proceeding by 
bill well enough in this niattor. The grievanees are great, and I would note 
only unto you thus much, that the last Parliameut we proceeded by way of 
pétition, which had no successful efCect." 

Mr. Francis More said : 

"I know the Quecn's prérogative Is a thing cnrious to be dealt withal ; yet 
ail grievanees are not comparable. I cannot utter with my tongue, or con- 
ceive with my heart, tlie great grievanees that the town and country, for which 
I serve, suffereth by some of thèse monopolies. It bringeth the gênerai prof- 
it into a private hand, and the end of ail this is beggary and bondage to t^ae 
subjects. We have a law for the trne and faithful currying of leather. Thero 
is a patent sets ail at liberty, notwithstanding that statute. And to what 
puri)ose is it to do anything by act of l'arlianient, wluni the Quren will un- 
do the same by her prérogative? Out of the spirit of humiliation, Mr. Spealter, 
X do speak it, there is no act of hers that bas been or is more derogatory to 
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her own majesty, more odious to tlie subje<!t, more diiiigerous to the com- 
moawealtli, than the granting of thèse monopolies." 

Mr. Martin, with even higher spirit, declared : 

"I do speak for a town that grieves and plnes, for a country that groan- 
eth and lauguisheth, under the burden of monstrous and unconsciouable sub- 
stitutes to the monopolitans of starch, tin, cloth, oil, vinegar, sait and I 
know not what ; nay, what not! 

"The principalest comniodities, both of my town and country, are engrossed 
înto the hands of thèse blood-suckers of the conimonvvealth. If a body, Mr. 
Speaker, being left blood, be left still languisbing without any remedy, how 
ean the good estate of that body still remain? Sueh is the state of my town 
and country ; the trafflc is taken away, the inward and private eommodities 
are taken away, and dare not be used without the license of thèse monopoli- 
tans. If thèse blood-suckers be still let alone to suck up the best and prin- 
cipalest eommodities which the earth there hath given us, what will become 
of us, frora whom the fruits of our own soil and the eommodities of our own 
labor, which, with the sweat of our brows, even up to the knees in mire and 
dirt, we hâve labored for, shall be taken by warrant of suprême authority, 
which the poor subject dare not gainsay." 

Notwithstanding the objurgations of her subjects, Elizabeth, by 
wheedhng and cajoling them in a manner not altogether unfeininine, 
succeeded in maintaining the monopohes in behalf of her favorites, 
and at the expense of her people. It was not until the reign of her 
successor, James I, that rehef to the people was afforded. In the first 
Parliament of this King, a Committee of Grievances was appointed, 
of which Sir Edward Coke was the chairman, and it is doubtless as- 
cribable to the labors of this great lawyer that the English statute was 
enacted, which to this day stands in ail its original vigor among the 
laws of England. Of this act against monopolies our own anti-trust 
law is intended to be the équivalent, as afifecting ail matters to which 
the législative and judicial power of the United States may extend. 
The heart of man to-day is much the same as in the days of Elizabeth 
and James. The greed and avarice of the powerfid sometimes take 
little thotight of the losses they entail on others not so powerful. Not 
only do such combinations tend to destroy ail healthy rivalry and 
compétition among those who purchase or sell the products of the 
people, but they sometimes little reck the miseries and destitution in- 
flicted on the producers themselves, the stories of whose lives are often 
told in the short and simple annals of the poor. 

Like the Parliament of England, the Congress of the United States 
bas enacted the présent laws prohibiting modem combinations in re- 
straint of trade. Thèse are not the resuit of patents granted by a 
partial monarch, but they are the outgrowth of far-reaching schemes, 
planning combinations to seize a suitable occasion to oppress by un- 
lawful compacts the many for the aggrandizement and enrichment 
of the few. The law finds its authority in the power of Congress 
granted by the Constitution to regulate commerce with foreign na- 
tions and among the several states. "The power to regulate," said 
Mr. Justice Harlan, in his dissenting opinion, in United States v. 
E. C. Knight Company, 156 U. S. 20, 15 Sup. Ct. 349, 39 L. Ed. 325, 
"is the power to prescribe the rule by which the subject regulated 
is to be governed. It is one that must be exercised, whenever neces- 
sary, through the territorial limits of the several states. The power 
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to make thèse régulations 'is complète in itself, may be exercised to 
its utmost extent, and acknowledges no limitations other than are pre- 
scribed in the Constitution.' It is plenary because vested in Congress 
'as absolutely as it would be in a single government having in its con- 
stitution the same restrictions on the exercise of the power as are 
found in the Constitution of the United States.' " 

It may be exercised, said Chief Justice Marshall, in Gibbons v. Og- 
den, 9 Wheat. (U. S.) 1, 6 L,. Ed. 33, "whenever the subject exists." 
Said Mr. Justice Johnson in the same case : 

"The power to regulate commerce carries with it the whole subject, leav- 
ing nothing for the state to act ùpon, and, if there was any one object riding 
over every other in the adoption of the Constitution, it was to keep commer- 
cial intercourse among the states free from ail invidlous and partial re- 
straints. In ail commercial régulations we are one and the same people." 

In Robbins v. Shelby Taxing District, 120 U. S. 489, 7 Sup. Ct. 592, 
30 L. Ed. 694, Mr. Justice Bradley declared that the United States 
are but one country, and are and must be subject to one System of 
régulations in respect to Interstate commerce. 

In this connection we may well inquire, what is commerce? We 
are answered in the lucid phraseology of Chief Justice Marshall : 

"Commerce, undoubtedly, is trafïie, but it is something more: it is Inter- 
course. It does not embrace the completely interior trafflc of the respective 
states — that 'which is carrled on between man and man in a state, or between 
différent parts of the same state, and which does not extend to or afCect other 
states' — ^but it does embrace 'every species of commercial intercourse' be- 
tween the United States and foreign nations and among the states, and there- 
fore it Includes such traffic or trade, buying, selHng, and interchange of com- 
modities as directly afCects or ueeessarily involves the interests of the peo- 
ple of the United States. ' "Commerce" as the word is used in the Constitu- 
tion, is a vmit,' and 'cannot stop at tlie extcrnal boundary Une of each state, 
but may be introduced into the interior.' The genius and cliaracter of the 
whole government seeras to be that its action js to be applied to ail the ex- 
ternal concems of the nation, and to those internai concerns wliich afCect 
the states generally." 

This was the language of the great Chief Justice in the famous case 
of Gibbons v. Ogden. It is further defined in the countv of Mobile 
V. Kimball, 103 U. S, 691, 26 L. Ed. 238 : 

"Commerce with foreign countries and among the states, strictly considered, 
consists in intercourse and trafflc, including, in thèse terms, navigation and 
the transportation and transit of persons and property, as well as the pur- 
chase, sale, and exchange of commodities." 

This expression was adopted anew in Gloucester Ferry Companv 
V. Pennsylvania, 114 U. S. 196, 5 Sup. Ct. 826, 29 L. Ed. 158. It 
follows that interstate commerce does not, therefore, exist in trans- 
portation merely. "It includes the purchase and sale of articles 
that are intended to be transported from one state to another — every 
species of commercial intercourse among the states and with foreign 
nations." 

A more récent définition is that of Judge Hough of the Southern 
District of New York in the very récent case of the United States of 
America against the McAndrews & Forbes Company et al., known 
as the "Eicorice Paste Case." " 'Commerce/ in its simplest significa- 
tion, means the exchange of goods, but with the advancing complexity 
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of civilization it is now certainly significant, not only of exchange, 
but of the buying and selling of commodities, and especially of the 
exchange of merchandise on a large scale. It may be said to be 
trade, traffic, or exchange betvveen différent places and commnnities. 
Webster's Dictionary, quoted m State v. Indiana, &c., Co., 133 Ind. 
69, 32 N. E. 817, 18 L. R. A. 502." So that nowadays, and in the 
sensé in which the word is used in the statement of the law which I 
shall presently read you, its import or meaning comprehends inter- 
course for the purposes of trade in ail its forms. Welton v. Mis- 
souri, 91 U. S. 275, 23 L. Ed. 347. And Interstate commerce, there- 
fore, comprehends intercourse for the purposes of trade in any and ail 
of its forms, including transportation, purchase, sale, and exchange 
of commodities between the citizens of différent states. Hopkins v. 
United States, 171 U. S. 578, 19 Sup. Ct. 40, 43 h. Ed. 390. There- 
fore, if any commercial transaction reaches an entirety in two or more 
.States, and if the parties dealing with référence to that transaction 
deal from différent states, then the whole transaction is a part of the 
Interstate commerce of the United States. United States v. Swift (C. 
C.) 122 Fed. 529. 

Now what is the law which Congress bas enacted for the purpose 
of protecting this commerce thus defined from the injurions opérations 
of illégal and unlawful comblnations in restraint of it? We fînd that 
Congress passed the act approved July 3, 1890, entitled "An act to 
protect trade and commerce against unlawful restraints and monop- 
olies," commonly known as the "Sherman Anti-Trust Law," the parts 
of which, important for our considération hère, are as follows : 

"Section 1. Every contract or combination in tlie fonn of a trust or otlier- 
wise, or conspiracy in restraint of trade or commerce among tlie several states, 
or with foreign nations, is hereby declared to be iilegal. Every person wbo 
shall make any such contract or engage in any such combination or c-onspiracy 
Kliall be deemed guilty of a misdemeanor and any conviction thereof shall be 
punished by fine not exeeeding S-"),00O, or by imprisonment not exceeding one 
year, or by both said punishments in the discrétion of the court. 

"Sec. 2. Every person who shall monopolize or attempt to monopolize, or 
combine or conspire to monopolize any part of the trade or commerce among 
the several states or with foreign nations, shall be deemed guilty of a mis- 
demeanor, and any conviction thereof shall be punished by fine not exceeding 
.$.5,000 or by imprisonment not exceeding one year, or by both said punish- 
ments in the discrétion of the court." 

Act July 2, 1890, c. 047, 20 Stat. 209 [U. S. Comp. St. ]901, p. 3200]. 

The first efficient case in which a fuU analysis of the law was given 
by the Suprême Court of the United States was that of United States 
V. Freight Association, 166 U. S. 323, 17 Sup. Ct. 540, 41 L. Ed. 1007. 
This is properly called the "Trans-Missouri Case." It was there 
held that the prohibitory provisions of the act of July 2, 1890, namely 
the "Anti-Trust Act," applied to ail contracts in restraint of Interstate 
and foreign trade or commerce, without exception or limitation, and 
are not confined to those in which the restraint is unreasonable. It 
was also held that, in order to maintain its case, "the government is 
not obliged to show that the agreement in question was entered into 
for the purpose of restraining trade or commerce, if such restraint is 
its necessary effect." A comprehensive view of the law may be found 
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in the latter case, in the language of Mr. Justice Peckham, to which 
I invoke your spécial attention : 

"It is wholly différent, bowever, when sucL changea are effected by com- 
binations of capital, whose purpose in combining is to control the produc- 
tion or manufacture of any particular article in the niarket, and by such con- 
trol dictate the price at which the article shall be sold, the efCeet being to 
drive out of business ail the small dealers lu tlie couuiiodity, and to reuder 
the public subject to the décision of the combination as to what price shall 
be paid for the article. In this light it is not material that the price of an 
article may be lowered, 

"it is in the power of the combination to raise it, and the resuit in any event 
is unfortunate for the eountry by depriving it of the services of a large number 
of small but independent dealers who were familiar with the business and 
•who had spent their lives in it, and who supported themselves and their 
families from the small profits realized thereln. 

"Whether they be able to find other avenues to earn their livelihood js no_t 
so material, because it is not for the real prosperity of any eountry that sucû 
changes should occur which resuit in transferriug an independent business 
man, the head of his establishment, small though it might be, into a mère 
servant or agent of a corporation for selling the commodities which he once 
manufactured or dealt in, having no voice in shaping the business policy of 
the Company, and bound to obey orders issued by others. Nor is it for the 
substantial interests of the eountry that any one commodity should be with- 
in the sole power and subject to the sole will of one powerful combination of 
capital. Congress bas, so far as its .iurisdiction extcnds, prohibited ail con- 
tracts or combinations in the form of trusts entcred into for the piirpose of 
restraining trade and commerce. The results naturally flowing from a con- 
tract or combination in restraint of trade or commerce, when entered into 
by a manufacturing or trading company such as above stnted, while differing 
somewhat from those which may follow a contract to Ivcep up transportation 
rates by raiiroads, are nevertheless of the same nature and kind, and the con- 
tracts themselves do not so far differ in their nature that they may not ail 
be treated alike and be condemned in common." 

The next important deliverance upon this subject inay be found in 
the case of United States v. Traffic Association, 171 U. S. 505, 19 Sup. 
Ct. 35, 43 L,. Ed. 359. There raiiroad companies formed tliemselves 
into an association known as the "Joint Traffic Association." They 
agreed that they should hâve jurisdiction over ail compétitive traffic, 
with certain exceptions; that they were to fix rates, fares, and charges, 
and from time to time change the same. No party to the agreement 
was to be permitted to deviate from or change those rates, fares, or 
charges, and its action in that respect was not to afïect rates dis- 
approved, except to the extent of its interest therein over its own road. 
They expressly agreed that they would not permit a violation of the in- 
terstate commerce act. They also agreed that the managers should co- 
operate with the Interstate Commerce Commission to secure stability 
and uniformity in rates, fares, charges, etc. The managers were giv- 
en power to décide and enforce the course which should be pursued with 
Connecting companies, not parties to the agreement, which declined or 
failed to observe the established rates. Assessments were made, and 
the agreement was to continue for five years. 

Notwithstanding the profuse assurances upon the part of thèse raii- 
road gentlemen that they would co-operate with the Interstate Com- 
merce Commission, the Suprême Court of the United States declared 
their combination and agreement void. In tliis, as in the Trans- 
Missouri Case, the greatest lawyers in the eountry were retained 
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for the railroads. Mr. J. C. Carter argued for the Joint Traffic As- 
sociation, tlie renowned Edward J. Phelps for the New Yorlc Central 
& Hudson River Railroad, and the Hon. George F. Edmunds, clarum 
et venerabile nomen, for the Pennsylvania Railroad Company. It is 
perhaps safe to say that no greater and more experienced lawyers ever 
appeared before an American court. The then Soliciter General ap- 
peared for the government. The court, after the most elaborate in- 
quiry and careful considération, reaiïïrmed its conclusions in the Trans- 
Missouri Case. 

In Addyston Pipe & Steel Co. v. United States, 175 U. S. 240, 20 
Sup. Ct. 96, 44 L. Ed. 136, this great statute against modem monopo- 
lies again came under review. There the ruling of the court below 
was made by Circuit Judge Taft. The case involved a combination 
to control the manufacture and sale and transportation of iron pipe. 
Said Justice Peckham for the court : 

"While no particular contract regarding the funiishing of pipe or the priée 
for whicli it was furnished was in tlie contemplation of tlie parties to the 
combination at the time of its formation, yet it was their intention, as it was 
the purpose of the combination, to directly and t)y means of such combina- 
tion increase the priée for which ail contracta for the delivery of pipe within 
the territor,y above descrlbed sliould be made, and the latter resuit was to be 
achleved by abolishing ail compétition between the parties to the combina- 
tion. ïhe direct and immédiate resuit of the comliinntion was therefore 
necessarily a restraint upon Interstate commerce in respect to articles manu- 
facturcd by any of the parties to it to be transportée beyond the state in 
which they were made. The défendants, hy reason of the combination and 
agreement, could only send their goods out of the state in which they were 
manufactured for sale and delivery iu auother state upon the tenus and pur- 
suant to the provisions of such combination." 

The court held that this was a combination in restraint of trade, 
and, to the extent to which interstate transactions were involved, the 
judgment of the court below was affirmed. On the constitutional ques- 
tion the court held that Congress may enact such législation as shall 
déclare void and prohibitive the provisions of any contract between in- 
dividuals or corporations where the natural and direct effect of such 
contracts shall be, when carried out, directly, and not as a mère incident 
to other and innocent purposes, to affect to any extent interstate or 
foreign commerce. An association was formed in California by the 
manufacturers and dealers in tiles, mantles, and grates. The dealers 
agreed not to purchase material from manufacturers who were not 
mem.bers of the association, and not to sell unset tile to nonmembers 
for less than list priées, which were 50 per cent, higher than priées to- 
members, and ail manufacturers who were résidents of states other 
than California agreed not to sell to any one other than members. Vio- 
lations of the agreement rendered the member subject to forfeiture of 
membership. Èach member was required to carry $3,000 worth of 
stock. Whether applicants were to be admitted was a matter for the 
arbitrary décision of the association. A firm of dealers in tiles, mantels, 
and grates in San Francisco who had not sought or been asked to 
join the association, and did not carry $3,000 of its stock, brought an 
action to recover damages under paragraph 7 of the anti-trust act of 
Juîy 3, 1890, namely, the act under considération (26 Stat. 210 [U. S. 
Comp. St. 1901, p. 3202]). The court held that although the sales. 
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of unset tiles were within the state of California, and although such 
sales constituted a very small portion of the contract involved, the 
agfréement of the manufacturers without the state not to sell to any 
one but members was part of a scheme which included the enhancement 
of the price of the unset tile by the dealers within the state, and tliat 
the whole matter was so bound together that the transactions within 
the state were inséparable and became a part of a purpose which, when 
carried out, was a combination in restraint of Interstate trade or com- 
merce. They held furthermore that the association constituted and 
amounted to an agreement or combination in restraint of trade within 
the meaning of the act of July 2, 1890, and that the parties aggrieved 
were entitled to recover threefold damages found by the jury. 

In the case of Swift Co. v. United States, printed in 196 U. S. 375, 
25 Sup. Ct. 276, 49 L. Ed. 518, and decided January 30, 1905, the 
court gives its attention to combinations in restraint of trade among 
the dealers in fresh méat throughout the United States. It is aimed 
at what is calied the "beef trust," and déclares that a combination 
of a dominant proportion of the dealers in fresh méat throughout the 
United States not to bid against each other in the live stock markets 
of the différent states, to bid up priées for a few days in order to 
induce shipments to the stockyards, to fix selling priées, and to that 
end to restrict shipments of méat when necessary, to establish a unt- 
form rule of crédit to dealers, and to keep a blacklist, to malce uni- 
form and improper charges for cartage, to secure less than lawful 
freight rates to the exclusion of competitors, with intent to monopoly, 
is an illégal combination within the meaning and prohibition of the 
act of July 2, 1890, and can be restrained and enjoined in an action 
by the United States. The court goes further and holds that it does 
not matter that the combination of this nature embraces a restraint 
and monopoly of trade within a single state, if it also embraces and 
is directed against commerce among the states. It, however, declar- 
•ed that the effect upon Interstate commerce is direct and not incidental. 
It further holds that if a principal élément of such a scheme were 
lawful, and the participants are bound by a conimon intent as part of 
the unlawful' scheme to monopolize Interstate commerce, the balance 
may make the parts unlawful. To illustrate, they hold that when 
cattle are sent for sale from a place in one state, with the expectation 
that they will end their transit, after purchase, in another, and when 
in effect they do so, with only the interruption necessary to find a 
purchaser at the stockyards, and when this is a typical, constantly re- 
curring course, it constitutes Interstate commerce, and the purchase 
of cattle is an incident of such commerce. 

In the famous Northern Securities Co. Case, 193 U. S. 197, 24 Sup. 
Ct. 436, 48 Iv. Ed. 679, the following facts were developed: A hold- 
ing corporation was formed calied the "Northern Securities Com- 
pany." It became the custodian of more than nine-tenths of the stock 
of the Northern Pacific, and more than three-fourths of the stock of 
the Great Northern. Thèse were compétitive lines. The stockholders 
of the companies who delivered their stock received upon similar 
conditions shares of stock in the holding corporation. The court held 
that the constituent companies ceased under this arrangement to be 
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in active compétition for trade and commerce along their respective 
lines, and became practically one powerful, Consolidated corporation 
by tlie name of the holding company, the principal, if not the sole, ob- 
ject of which was to carry ont the purpose of the original combina- 
tion under which compétition between the constituent companies would 
cease. It was held to be an illégal combination in violation of the 
anti-trust law, and that it was within the power of the Circuit Court to 
enjoin the holding company from voting such stock and from ex- 
ercising any control whatever over the acts and control of the rail- 
road companies, and also to enjoin the railroad from paying any 
dividends to the holding corporation on any of their stock held by it. 
"If," said that renowned and vénérable American jurist, Mr. Justice 
Harlan, ever insistent to protect the rights of those who cannot help 
themselves, "the anti-trust law is held not to embrace a case such as 
that now before us, the plain intention of the législative branch of 
the government would be defeated. If Congress bas not by the words 
used in the act described this and like cases, it would, we apprehend, 
be impossible to find words that would describe them." 

Cases of this gênerai character bave been and are of immense con- 
séquence to the American people. A large number of cases involving 
thèse principles are pending elsewhere in the United States. The law 
bas been of force for 17 years. Its constitutionality has been settled 
in the great case of United States v. Joint TrafSc Association, 171 
U. S. 505, 19 Sup. Ct. 33, 43 L. Ed. 259. A large number of cases 
hâve been decided in which such combinations and trusts hâve been 
restrained because in violation of the law. 

A case of this sort is Swift Co. and Others v. United States, already 
referred to. There a combination between individuals and corpora- 
tions engaged in the business of purchasing live stock, converting it 
into fresh méat, and selling the products in interstate commerce, 
whereby compétition both in purchasing live stock and the sale of the 
méat was suppressed, was declared unlawful by the Suprême Court 
of the United States. 

The same resuit happened in the case of General Paper Company 
V. United States (U. S.) 36 Sup. Ct. 356, 50 L. Ed. 686; in United 
States against the Nome Retail Grocers' Association, in far Alaska ; 
in the case of the United States against the Otis Elevator Company ; 
in the United States against the Fédéral Sait Company. An indict- 
ment was also had against the sait company. Under the pénal clauses 
of the law they were found guilty and sentenced to pay a fine of 
$1,000. A great many similar cases are now pending in the varions 
States and territories. Ail thèse, and many others of equal or greater 
interest, appear in the latest report of the Attorney General to the 
Congress of the United States. 

An illustration of the vital significance of this law may be found in 
the case of Tift et al. v. Southern Railway Co. et al. (recently de- 
cided by this court) 138 Fed. 753. There, as in the Trans-Mis- 
souri Case, it was in efïect held that a combination to control the 
rates of a number of railroad companies, called the "Southeastern 
Tarifï Association," was a combination in restraint of trade. Pursu- 
ant to the délibérations of that body, they had made an advance of 2 
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cents per 100 pounds on ail lumber shipped froni this section to Oliio 
river points and points beyond in car load lots. As this is a Georgia 
case, it will perhaps be justifiable to quote a brief extract from the 
opinion of the court : 

"Tbey Uave no right, to graduate their charges in proportion to tlie pros- 
perity wliicli comes to industries vvliose products they transport. Witli equal 
reason tlicy niiglit denuuid au increase of rates for tlie triinsportation of cot- 
ton vvitli evei-y increase in tlie value of our great stai)le. ludeed, to concède 
tlie prinei))le for tlie iixation of rates upon wliicli tlie railroads, througli tlie 
médium of tlie Soutlieastern Freight Association; liave acted in this case, 
vvould concède tlieir ])ower to levy for uo better service augnientation of tolls 
for every increase of profit in every line of endeavor won by the cuterprise, 
sagacity, and industry of the American people. It is superfluous to add tha't 
a goverument of law and uot of meu wiîl never tolerate such domination and 
control of tlie trade, manufacture, and commerce of the American people. 
Thèse views relate exclusively to the facts before the court in this case, as 
proven iucoutestably hy the évidence, and as fouud by the Interstate Com- 
merce Commission, llere is no attempt to discrédit the incalculable services 
whieh are liourly rendered tlie country by the rallways. In nothiug do we 
share the animus or iuir]>oses of that sinister, seltish, and insincero agita- 
tion which vv'ould excite, if it could, the masses of the people to hatred and 
injustice toward corporations. Such a propaganda provokes in the justly 
balanced niind, and particularly in the mind traiiied for the administration 
of law and for the protection of property and Personal riglits, disapprobation, 
and, indeed, abhorrence. 

"With sincère enthusiasm the judge of this court has elsewhore testified 
to the wonderful material blessiugs bestowed mion our once prostrate South- 
land by our great railway Systems. In 'économies of opération ; in constant, 
if graduai, réduction of rates ; in Increased facilities and more expensive ac- 
commodations : in more uniform service for longer distances without change 
of cars; in abolition of short, disjointed lines niider différent management; 
in augmentation of shipping facilities: in physical perfection of the proper- 
ties, and conséquent safety to the public; in the steady increase in value of 
ail the securities of thèse great highways of Southern commerce. * • * 
And with what resuit? 

"Where formerly asthinatic englues attached to unsafe and noisome trains, 
through the solitudes of an impoverished country, like a wounded siiake drag- 
ged their slow lengtli along. now we behold, on massive rails of gleamlng stcel, 
on roadbeds of granitic ballast, successive sections of long freight trains sturd- 
ily steaming through a prospérons land smiling with luxuriant crops, beautiful 
with neat and hai)!)y homes, the chimncys of great factories giving employment 
to thousands, alniost marking the miles; or the admiration kiudles and the 
puise leaps as the liniited express, laden with its human freight, glances b.v on 
its mission of jirogress and civilisation. 

"In nothing do we abate that enthusiastic approval of the services of the 
railways to the peoiile, but not more than any othcr human agency is raîlroad 
management infallible." 

Can it be that such eulogittm, earnestly spoken, will be made a trav- 
esty df the facts by a shortsighted, sinister, and criminal policy, which' 
ignores rotting cross-ties and quivering roadbeds, which places the 
adolescent, the ignorant, the indiffèrent, and the underpaid at the tele- 
graph key, which recks not the daiiy story of colliding or derailed 
trains, flaining engines, of murdered and mangled passengers, of brave 
engineers and trainmen, officiais of every rank, crushed into bleed,ing 
shapes or burned to cinders — a policy whose shibboleth is that ' of 
"damned lago" : "Put money in thy purse." "Go, get money." 

The patriotic and proper solution of every controversy, involving 
the vast questions of combination in restraint of trade, of trusts and 



IN EE CHARGE TO GRAND JURY. 845 

transportation, is simply the trial of each case on its particular facts, 
and with an eye single to the merits of the one party or the other. In 
Interstate commerce this is exclusively a duty of the national tribunals, 
and the lavvs regulating such commerce are within the exclusive power 
of Congress, and within the control of a fearless and clear-eyed people 
who, as Emerson said, "whether James or Jonathan sits in the chair and 
holds the purse" with their common sensé, will conserve the safety of 
our countrv. 

The inquiry to which your attention will be directed, as I am official- 
ly informcd, will not, like the Tift Case (known as the "Lumber Rate 
Case"), involve Interstate and foreign commerce in lumber. I am in- 
formed by the district attorney that it will relate to the kindred prod- 
ucts of turpentine and rosin, commonly known as "naval stores." 
Thèse products are of immense value to the people of this and adjacent 
States. Nor does it appear, notwithstanding prédictions to the con- 
trary, that the great natural resources found in the pine forests of 
Georgia, Florida, and other southern states are about to disappear. It 
cannot be doubted that with judicious forestry laws and careful atten- 
tion on the part of the people the pine forests will in a large meas- 
ure regain their pristine vigor and value. The port of Savannah is 
believed to be the greatest port for the export and handling of naval 
stores in the world, and its people, like those of every state from North 
Carolina to Texas, and the consumers everywhere, should be deeply 
interested in your inquiry. 

You will ascertain then, gentlemen, from the évidence, oral or other- 
wise, whether there are those who, within the jurisdiction of this 
court, bave entered into contracts or combinations, in the form of 
trusts or otherwise, or conspiracies, in restraint of trade or commerce 
among the several states or with foreign nations. You will inquire 
whether there are those who bave monopolized or attempted to mo- 
nopolize, or combined or conspired with any person or persons to mo- 
nopolize, any part of the trade or commerce among the states or with 
foreign nations. I charge you that the word "person" or "persons" 
in this connection imports corporations also. If you are the men the 
law présumes you to be, and which I am sure you are, you will permit 
nothing but the law, the évidence, and your consciences to control 
your action. 

You will hâve other grave duties to perform, involving other laws 
enacted to protect and promote the business, welfare, and happiness 
and security of our people, in so far as that is within the jurisdiction 
intrusted to you. The assistant attorneys vrill be your légal advisers, 
and you can rely on their interprétation and construction of the law. 
The court will, on occasion, afford you any assistance in its power. 

Grave as are the interests of the people intrusted to your care — for 
the government and the people are powerless in the lack of your 
duty well performed — to you the matter of gravest moment and most 
lasting import is the effect of your conduct, in the présence of thèse 
mighty issues of public law, upon the strength and élévation of charac- 
ter, conscience, and citizenship. I adjure you in familiar words, "Let 
ail the ends thou aimest at be thy country's, thy God's, and truth's." 
To each grand juryman will I confidently say, "To thine own self be 
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true, and it must follow as night the day, thou canst not then be false to 
any man." 

NOTE. — The grand jury, to whom this charge was made, presented indict- 
ments against a number of parties and corporations, and the principal défend- 
ants, on arraignment, having pleaded guilty, the court imposed fines, amounting 
in the aggregate to $30,000 ; and, accepting the assurance of the accused that 
they would not again violate the laws against eonibinations in restraint of 
trade, uo other or further penalty was imposed. 



ARMOUR et al. v. ROBERÏS, Internai Revenue Collecter. 
(Circuit Court, W. D. Missouri, W. D. Jlarch 9, 1907.) 

No. 2,904. 

1. Intebnal Revenue— Recovery op Tax Paid— Action— Parties— Joindbe— 

intekest. 

Rev. st. Mo. 1899, § 542 [Aun. St. 1906, pp. 581, 583, 745], provides that 
ail parties having an interest in the object of an action may be joined as 
plaintiff. Section 544 déclares that both as to actions at law and in equity 
parties united in interest must joiu, and if one refuses he may be made 
a défendant; and section 7G7 provides that Judgment may be given for 
or against any one or more plaintiffs or défendants, and the judgment 
will détermine the respective rights of the parties. Beld that, vs^here an 
internai revenue tax was wrongfully assessed against three cestuls que 
trust under a will and was jointly paid under protest by the trustées, 
such trustées and beneJiciaries were entitled to join in a single suit 
against the internai revenue collector to recover the same. 

2. Same— Nature of Obligation. 

Where an internai revenue tax was erroneously assessed and collected 
by the government on an Inheritance and was paid by the trustées under 
protest, the collection tbereof by the internai revenue officers did not con- 
stitute a tort on the part of the government, which was under a quasi 
contractual obligation to repay the amount so collected under Const. 
Amend. 5, providing that private property should not be taken for public 
use without just compensation. 

3. Same— Persons Liable. 

Act Cong. June 13, 1898, imposing an internai revenue tax on certain 
legacies, required the exécuter to sign a statement to the collector and to 
pa.y the tax to him, and section 30 gave the Commissioner of Internai 
Revenue control of the assessment. Rev. St. §§ 3182, 3183 [U. S. Comp. 
St. 1901, pp. 2071, 2072], required the collector to pay the tax into the 
treasury, and declared ih&t on the death of the collecter ail lists should 
be transf erred to his successor ; and Act Cong. Feb. 8, 1899 [U. S. Comp. 
St. 1901, p. 097], declared that an action against such collector should 
not abate by his death, but his successor should be substituted as de- 
fendant. HelA that, where the collecter wrongfully received an inheritance 
tax on bequests which were not taxable, on his death the liability to re- 
fund was enforceable against his successor in office, it being the duty of 
the Commissioner to pay any judgment rendered against the collecter as 
provided by Rev. St. § 3220 tU. S. Comp. St. 1901, p. 2086]. 

Frank Hagerman, for plaintiffs. 

A. S. Van Valkenburgh, U. S. Atty., and L. J. Lyon, Asst. U. S- 
Atty., for défendant. 

McPHERSON, District Judge. This case is pending on a demurrer 
of the défendant to plaintiffs' amended pétition. 
The amended pétition recites that September 37, 1901, Kirkland B. 
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A'rmour, a résident citizen of Kansas City, Mo., died, leaving surviving 
him his widow, Annie H. Armour, and his three children, Andrew Wat- 
son Armour, born April 3, 1882, Lawrence H. Armour, born March 8, 
1888, and Mary Augusta Armour, born October 4, 1893. Kirkland B. 
Armour left a will naming the plaintiffs, Charles W. Armour and Annie 
H. Armour, as executor and executrix of his estate, by which will he 
devised the homestead and the contents thereof to his widow, and ail 
the balance of his estate he left in equal proportions to his widow and 
said three minor children, the interests of said minor children to be held 
during their minority by the said Charles W. Armour and Annie H. 
Armour as trustées, with fuU power to invest, reinvest, exchange, sell, 
and dispose of the property vested in them as they should see fit, and 
providing that there be no right of possession or enjoyment in said mi- 
nor children during their minority, and providing that the interests go- 
ing to said children were not capable of he'mg immediately possessed or 
enjoyed by them. October 18, 1901, said Charles W. Armour and An- 
nie H. Armour were, by the probate court at Kansas City, duly appoint- 
ed and qualified as executor and executrix of said estate, which they 
did upon proper notices and proceedings, and the said estate was finally 
closed, and their accounts as executor and executrix finally settled by or- 
der of the said probate court February — , 1904, and they were discharg- 
ed, and the said estate was ordered to be delivered to the said trustées. 
But the claim and cause of action herein was never in any way divided 
or split up, but the same, with other personal property held by the said 
trustées and Andrew Watson Armour, was held without any division be- 
tween them or between any of the parties. Prior to September 35, 1902, 

and until the day of May, 1904, when he died, one Frank D. 

Roberts was United States collector of internai revenue in the district of 
which Kansas City, Mo., is and was a part. June 1, 1904, the défendant 
herein was appointed and qualified as his successor, and he ever since 
has been and still is such collector for said district. September 35, 1902, 
the said executor and executrix of said estate, at the demand of the said 
Frank D. Roberts, as collector, made a return to him of said estate and 
of the legacies therein, upon the f orms prepared by and under the direc- 
tion and authority of the Commissioner of Internai Revenue, and the 
United States, by the said Internai Revenue Commissioner, made a pre- 
tended levy and assessment, under the law regulating the taxation of 
legacies and inheritances, against the said estate and the legacies pass- 
ing therefrom. Said levy and assessment made the said tax aggregate 
$51,751.59, which amount the said collector demanded of the said ex- 
ecutor and executrix, and threatened to enforce the payment thereof 
with penalties, by reason of which, September 20, 1902, the said execu- 
tor and executrix, out of the gênerai funds of the estate and in a lump 
sum, paid to the said collector under protest, and with notice that the 
said tax was illégal, and that steps would be taken to hâve the same re- 
funded and recovered. The assessment of legacies and distributive 
shares arising from personal property of every kind of said estate, in 
charge of said executor and executrix, aggregated $3,680,113.56, of 
which amount one-fourth was found to be exempt, because under the 
will such. was the amount that would be taken by the widow. The 
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amount of the legacieS of the said legatees, their relationship to the de- 
ceased, the amount levied and claimed to be subject to taxation, the rate 
of taxation, and the amount then and there demanded by the United 
States and paid as aforesaid to Frank D. Roberts as collector, is set out 
in the schedule, assessment, and levy, which were in thèse words : 

"United States Internai Revenue. 
"Legacies and Distributive Sliares. 

"Sections 29 and 30, Act of Jiine 13, 1898, as Amended by Sections 30 and 11 
of an Act Approved Marcli 2, li.X)l. 
"Schedule of legacies or distributive sliares arising from personal property 
of any kind vvhatsoever, being in charge or trust of Charles W. Armour and 
Annie H. Armour, as executor and executrix, said proi)erty passiug from 
Kirkland B. Armour of the eity of Kansas City, couuty of Jackson, and state 
of Missouri, who deeeased upon the 2Tth day of Sep tomber, 1901. to the 
persons hereinafter mentioned, by will or b'y the intestate laws of Missouri; 
also the amount of sueh property, toscther with tlie amount of duty or tax 
whieh has accrued or should accrue thereon agreeably to the provisions of the 
Internai revenue lavi's of the United States : 

Appraised value of personal estate $ 3,880,119 53 

Total amount légal debts and expansés to whicli the Per- 
sonal property is liable 200,005 97 

Balance, clear value of personal estate $ 3,080,113 50 
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Armour 




Widow 


$920,028.39 


$920,028.39 








2 Andrew 
Watson 
Armour 


20 


Son 


920,028.39 




$920,028.39 


$1.87i 


$17,250.53 


3 Lawrence 
H. Armour 
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Son 
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17,250.53 


Total - 


$3,680,lia.56l 


$2,760,085.17 
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Amount taxable 
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$920,028.39 










$51,751.59 











November 18, 1902, said executor and executrix in writing, under 
oath, and upon a form prepared by the Internai Revenue Commissioner 
for such cases, appealed to said Commissioner, and made application to 
him to hâve said sum of $51,751.59 so paid refunded, stating in détail 
and in form satisfactory to the Commissioner the claim of illegality, 
but the said appeal was by the said Cotnmissioner denied, and he, 
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after a hearing, refused to refund the said sum and tax paid, or any 
part thereof. The claim of the United States was wholly illégal, and 
the assessment and levy made were void, and the collection of said 
taxes wholly unauthorized by law. None of the legacies so taxed 
had vested when the tax was levied or coUected, none of them capable 
of being immediately possessed or enjoyed, and none of them could, 
under the terms of the will, vest until the legatee reached majority. 
Each and every act of the collector herein mentioned was done under 
the direction of the Commissioner of Internai Revenue and proper 
officers of the United States. Plaintiffs pray judgment for the sum of 
$51,751.59, with interest at the rate of 6 per cent, per annum from Sep- 
tember 25, 1898, and for costs. Such is the amended pétition. 

The défendant has demurred thereto, on the grounds: (1) There is 
a misjoinder of parties plaintiff. (2) Several causes of action hâve 
been improperly united. (3) Facts sufficient to constitute a cause 
of action are not stated. (4) There is no cause of action stated against 
the défendant, Charles W. Roberts, collector. 

First, as to the objection of misjoinder of parties plaintifif, and of 
causes of action. If allowable, and if this case were by a bill in equity, 
the objection of multifariousness would not avail défendant. The 
pivotai question in the case is, as to whether the action can be main- 
tained against the défendant to recover back the moneys thus paid. 
That question is common to ail the plaintiffs, and no additional expense 
would be incurred by the défendant whether the action was brought by 
one or ail the plaintiffs, and the évidence would be the same. But this 
is an action at law, and défendant contends that there is a misjoinder. 
The purpose in adopting a code of practice was to, in large part, make 
the principles of equity practice controlling in actions at law. The 
technicalities of the common law could be learned, but too often by no 
two men concerned in a case, at the bar or on the bench. alike. Need- 
less expense, parties wrongly thrown out of court, multiplicity of suits, 
and delays were supposedly made matters of history when the Codes 
were enacted. So that if the parties bave a common interest, although 
difïering in value, they can ail join. And if one refuses to join he can 
be made a défendant, and one adjudication puts ail the questions at 
rest. And the objection so often stated, that complications will arise 
in taking a verdict of a jury, is an objection of no force. Under most 
of the Codes the court upon request must take spécial findings, and in 
this court spécial findings may be taken. The trouble is wholly imag- 
inary. That the former équitable principles are brought forward into 
the Codes, one need but read both the text and cases cited in Bliss on 
Code Pleading, §§ 25, 72-76. State v. Thornton, 5G Mo. 325 ; Walker 
v. Deaver, 79 Mo. 664; Insurance Co. v. Gilman. 112 Ind. 7, 13 N. E- 
118; Winne v. Insurance Co., 91 N. Y. 185; Trompen v. Yates, 93 
N. W. 647, 66 Neb. 525 ; Schiffer v. Eau Claire, 51 Wis. 385, 8 N. 
W. 253 ; Lyon v. Bertram, 20 How. 149, 15 E. Ed. 847 ; Phinny v. 
Warren, 52 lowa, 332, 1 N. W. 522, 3 N. W. 157, under a Code like 
that in Missouri. I need not multiply cases. They are numerous, 
and particularly so in the Missouri Reports, construing the Missouri 
Code as to joinder of parties and actions. And this could not be other- 
wise, as will be seen from reading sections 544 and 542, Rev. St. Mo. 
151 F.— 54 
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1899 [Ann. St. 1906, pp. 581, 583, 745]. A literal and technical read- 
ing of those statutes give the right to join the parties as is hère donc. 
But still stronger does this appear when a libéral construction is given 
the statutes, and that is the construction called for by the authorities. 
Section 543 provides that ail parties having an interest in the object 
of the action may be joined as plaintifïs. Section 767 provides that 
judgment may be given for or against any one or more plaintifïs or 
défendants, and the judgment will détermine the respective rights of 
the parties. Section 544 provides, both as to action at law and equity, 
that parties united in interest must join, and if one refuses he may be 
made a défendant. So I conclude that on the question of pleading the 
contention of the défendant is without merit, unless the action of the 
collector were at least two separate torts. And that suggestion in- 
volves the détermination of the case on its merits. 

Oftentimes it is difficult to détermine whether a case is in contract 
or sounds in tort. The question under our "fact pleading" seldom 
arises, except as to the measure of damages, or the statute of limita- 
tions. But in actions against the United States it is jurisdictional. In 
the case at bar, it is not claimed that there was an express contract, and 
the défendant claims the acts of the collector were a tort. The United 
States attorney and his assistant, in argument at the bar, conceded that 
the government now bas the large sum of money morally, and perhaps 
legally, belonging to plaintifïs, and, while not saying in language, the 
answer to the plaintifïs was, in efifect and meaning, there is no way to 
reimburse the plaintiffs. The honor and integrity and fair dealing of 
our government ought to be, and is, on the same high plane that ex- 
ists between citizens of high character, and the povi'erful should not 
take from the weak without compensation. And the spirit of fair deal- 
ing of our government can only be preserved by and through its 
agencies, one of which is the courts. So that it follows, as will be 
conceded by every person, that the government should make restitu- 
tion of this money, and, if the power to do so is not with some officer, 
it should be adjudged by this court, if it has the jurisdiction to do so. 

Whether the act of the collector was a tort, or an impHed contract 
to refund by his superior, must be determined from a very few facts. 
The government, as per statutes, has the right to tax. The statute 
in question was open to two supposed constructions. The Commis- 
sioner of Internai Revenue adopted that construction in favor of the 
government. In doing so, he acted in good faith, and with the best 
of motives. He believed he was within the law, and, so believing, ex- 
acted the return and the payment. But it turned out that he was mis- 
taken in his interprétation of the statutes, as was held bv the Suprême 
Court in the case of Vanderbilt v. Eidman, 196 U. S. 480, 25 Sup. Ct. 
331, 49 L. Ed. 563, denying the contention of the government and its 
law ofïîcers, and reversing the Circuit Court. So that whether, in the 
case at bar, the collector did a wrong amounting to a tort when he 
made the collection, must be decided. If it were a wrong, it can only 
be avoided by doing another wrong, viz., refuse to abide by a récent 
décision of its highest court, concurred in by ail the Justices. To 
establish one wrong, another wrong must be done. The fifth amend- 
ment to the Constitution provides: "Nor shall private property be 
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taken for public use without just compensation." Now, suppose the 
government in time of peace takes property, knowing it to belong to 
an individual, and refuses payment therefor, denying that it will ever 
make restitution, and denying any compensation. Is tliat a wrong as 
grievous as taking by tlie taxing power ? In time of peace, the officers 
take by force his block of ground for an United States court building. 
And the officers override ail protests of the owner. The owner can- 
not hâve the writ of injunction. He cannot interfère for fear of an 
indictment. He allows it because he can do nothing else ; but he 
makes protest. The officers would be doing an illégal act; but is it 
a tort? Or is there not an implied contract to make restitution or 
payment? On a similar state of facts the Suprême Court held there 
vvas an implied contract that the government would make pavment. 
United States v. Lynah, 188 U. S. 445, 23 Sup. Ct. 349, 47 L. Ed. 539. 
In that case there vv'ere two questions presented for décision. The 
one was whether the case was on contract, or one in tort, and it was 
held to be an implied contract to pay the party wronged. The other 
question was as to whether it was a taking of property within the 
meaning of the Constitution. There was no daim that the government 
had actually and physically taken any of plaintiff's property. But the 
government, exercising its functions by its officers, had damaged plain- 
tiff's property by lessening its value and impairing its use. And 
this was held to be a taking. I can add nothing by discussing that 
case. But the logic of Justice Brewer, and the cases cited, make it, 
in my opinion, décisive that in the case at bar we hâve a case of an 
implied contract, and not one in tort. In that case, the government 
did not claim title, either légal or équitable, to the property so "taken." 
But it claimed the right to back water over the land, and destroy it, 
and thereby take it. In the case at bar, the government insisted on the 
right to the tax, and thereby to lessen the estate, and to take the tax for 
public use. In the case cited, the owner could not by injunction pro- 
ceedings, nor by proceedings to abate the nuisance, hâve the property 
restored. At ail events, such proceedings would be doubtful. In 
the case at bar, the Armours could not personally interfère without 
being subject to indictment, and thev were expressly denied the writs 
of injunction. Rev. St. § 3224 [Û. S. Comp. St. 1901, p. 2088]. 
In neither the case cited, nor in the one at bar, was a wrong intended 
by government officers. In the case cited, the officer in charge in- 
sisted upon his right to take, because of what was believed to be by 
him a proper interprétation of the Constitution. But he adopted a 
mistaken interprétation. In the case at bar, we hâve precisely the 
same situation, except it was a statute for interprétation, and a like 
mistaken conclusion was adopted. In the case cited, the Constitution 
required just compensation to be made. That should hâve been ar- 
rived at in advance pf taking the property, either by agreement, or 
by proceedings in a court, as was donc in Kohi v. United States, 91 
U. S. 367, 23 L. Ed. 449. In the case at bar, the methods are fixed 
by statute — first a review by administrative officers, and then by the 
courts. But let it be kept in mind, with the thought ail the time, that 
coUectors might wrongly or mistakenly collect money, and the courts 
would require a refund. Such is the statute under which the collée- 
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tion was made and revised. Rev. St. §§ 321, 3182, 3183, 3220, 3226, 
3227 [U. S. Comp. St. 1901, pp. 186, 2071, 2072, 2086, 2088, 2089]. 
It is true that in the case cited the allégation was made that the acts 
of the government were rightly done, while in the case at bar the al- 
légations are that the claim of the government was wholly illégal, and 
the assessment and levy were void, and the collection unauthorized. 
But in neither case had the government the right in a sensé to do what 
was done, and the two cases seem to be alike. The allégations in the 
pétition demurred to are but légal conclusions, and the facts pleaded 
control. In the case cited, there was a physical invasion of plaintiff's 
land without his consent, a strong argument that there was a tort 
by trespass. But in the case at bar, the coUector in effect said this 
estate was taxable. The executor said it was not. The coUector said 
he would collect the tax. The executor said, "I am helpless, and there- 
fore shall expect to sue and recover it back," and preliminary to that 
filed a protest. And under those facts the coUector took the money. 
I am of the opinion that hère is a stronger case than the Lynah Case, 
and that it is a case of a suit on an implied contract. It being such a 
case, there is not a misjoinder of plaintiffs, nor of causes of action. 

The remaming question is as to whether, on the facts of the case, the 
défendant herein, the présent coUector, is properly made a défendant. 
On this question the entire argument, both orally and in writing, of de- 
fendant's counsel, bas been on the assumption that this is an action in 
tort. And I agrée with them that if that be so, then this case is at an 
end. But having already ruled that this is an action on an implied con- 
tract, I shall pass on the question now under consideratioia, with the 
holding that it is a case of contract, not a tort. There was an implied 
agreement to refund, when determined that the tax was not owing. 
The collection by the coUector was an act within and pertaining to his 
officiai duties. Therefore the responsibilitv results from the office. 
Such being the case, the coUector then in office was not personally lia-- 
ble, but, had he survived and remained in office, would hâve been ad- 
judged liable as an officer, with a certificate, as per statute, withholding 
exécution. And if this be so, then why is not the successor in office 
likewise, neither more nor less, liable to a judgment or order? The tax 
should not hâve been exacted. But in taking it, the coUector was not 
himself liable. Thus in Jones v. LeTombe, 3 Dali. 384, 1 L. Ed. 647, 
the action was on a bill of exchange given by a consul of France. Held 
not personally liable. In Hodgson v. Dexter, 1 Cranch, 315, 2 L. Ed. 
130, the Secretary of War was sought to be held personally liable on a 
lease taken for property used by the government. It was held that 
there was no personal liability, chief Justice Marshall saying: 

"The court is xmanimously and plearly of the oiiinion that this contract was 
entered into entlrely on behalf of govemment, by a person properly authoriz- 
ed to malîe it, and that its obligation is on the government only." 

In Garland v. Davis, 4 How. 131, 148, 11 E. Ed. 907, a like holding 
was made in an action against the clerk of the House of Représenta- 
tives. And see Harding v. Woodcock, 137 U. S. 43, 11 Sup. Ct. 6, 34 
L. Ed. 580. 

The collecter acted as was believed his officiai duties required. Per- 
sonally he was not in the wrong. Under section 3224 of the Revised 
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Statutes he could not be enjoined. But a suit to recover the money 
back when illegally coUected is a part of the System of corrective jus- 
tice, as was held in Snvder v. Marks, 109 U. S." 189, 3 Sup. Ct. 157, 27 
L. Ed. 901, and Auffmordt v. Hedden, 137 U. S. 310, 11 Sup. Ct. 103, 
34 L. Ed. Cui. 

By section 29 of the statute under whicli the money was collected 
(June 13, 1898), the executor was required to sign a statement to the 
collector, under forms prescribed, and then pay to the collector the tax. 
But the Commissioner made or had charge of the so-called "assess- 
ment," as appears from section 30 of such statutes. Also, see sections 
3182, 3183, Rev. St. [U. S. Comp. St. 1901, pp. 2071, 2072], ail of which 
are in force as to the statute in question, and it is the Commissioner 
who makes the assessment so far as one is made, and the collector, as 
the title of his office implies, only coUects. In the event of the death of 
a collector, ail lists shall be transferred to his successor; and by the 
statiite of February 8, 1899, an action against said officer shall not 
abate, but his successor shall be substituted as défendant (Act Feb. 8, 
1899, c. 121, 30 Stat. 822 [U. S. Comp. St. 1901, p. 697]). Taxes col- 
lected must be duly paid into the treasury. 

By Rev. St. § 3220, it is made the duty of the Commissioner to pay 
any judgment rendered against a collector for internai revenue taxes. 
And by section 30 of the act of June 13, 1898, ail provisions as to other 
taxes are made applicable to that statute. So that we hâve a case, 
where the collector has no personal interest, bas no discrétion but to 
act, must remit ail moneys collected to the treasury, and for excessive 
collections made under direction of the Commissioner shall hâve judg- 
ments rendered therefor paid ofif by the Commissioner out of public 
funds. U. S. V. Ererichs, 124 U. S. 315, 8 Sup. Ct. 514, 31 L. Ed. 470. 
And to ail purposes it is an action against the government. DeSaus- 
sure V. Gaillard, 127 U. S. 216, 8 Sup. Ct. 1053, 32 L. Ed. 125 ; Arnson 
V. Murphv, 115 U. S. 579. 6 Sup. Ct. 185, 29 L. Ed. 491 ; Cheatham v. 
U. S., 92 U. S. 85, 88, 23 L. Ed. 561. In this last case Justice Miller 
covers the entire situation both as to the collection of the taxes, and then 
the corrective justice in allowing a suit against a collector of customs 
and internai revenue when the administrative officers fail to do justice 
to the individual from whom an illégal tax has been exacted. 

So that I conclude : 

The collector personally was not in the wrong, and not a trespasser, 
and that he could not do otherwise than collect. 

The money thus collected was paid under protest, and thereby was 
an implied promise to refund it, as it was not owing. 

The collector was acting for the government, and it is the duty of his 
office to refund, and it is the duty of the Commissioner to furnish the 
money with which to refund. 

The money was collected as a whole and was not divisible, and col- 
lected as one act, and with one promise to repay. 

Counsel for défendant first isolate part of a sentence of Justice Clif- 
ford in his opinion in Andréas v. Redfield, 98 U. S. 225, 25 L. Ed. 158, 
and base an argument thereon. It is needless to .say that an opinion on 



854 151 FEDERAL REPORTER, 

the question of waiver of the statute of limitations is not an authority 
on any question présentée! in this case. 
The demurrer will be overruled. 



DES MOINES CITY RY. CO. v. CITY OF DES MOINES. 
(Circuit Court, S. D. lowa, Central Division. February 20, 1907.) 

1. Courts— JURiSDicrioN op Fédérai, Courts— Fbdekai- Question. 

A suit by a street railway compauy claimiiig in good faitli to bave a con- 
tract with a clty giving it a perpétuai right to operate Its cars in the 
streets of the eity to enjoin the city from impairing such contract by en- 
forcing an enactment of its council treating tlie compauy as a trespasser 
and requiring the removal of its traclts from the streets is a suit arising 
under the Constitution of the United States of which a fédéral court bas 
jurisdiction regardiess of the citizensbip of the parties. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 820- 
824. 

Jurisdiction of fédéral courts in actions iuvolving fédéral question, see 
notes to 11 C. C. A. 308, 35 C. C. A. 7.] 

2. OONSTITUTIONAL LaW— IMPAIRMENT OF CONTRACTS— LAW OF STATE. 

A resolution of a city council directing the removal from the streets 
of the traeks of a street railway company is a law of the state, withiu the 
meaning of the contract clause of the fédéral Constitution, wbere under 
the state law the resolution is as effective for the iutended purpose as au 
ordinance would be. 

3. Courts— Jurisdiction of Fédéral Court— Fédérai, Question. 

That a state Constitution contains a provision prohibiting the passage of 
any law impairing the obligation of contracts does not deprive a litigant 
of the right to invoke the similar provision of the fédéral Constitution 
in a suit which involves the question of its violation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 821.] 

4. Street Railboads— Gbant of Franchise— Construction of Oedinance. 

In 1866 the city of Des Moines passed an ordinance granting to a street 
railway company and its successors and assigns the right to lay traelis 
in any of the streets of the city, and to "operate thereoii cars in the man- 
ner and for the time and upon the conditious hereinafter mentioued and 
prescribed." A subséquent section provided that the right granted "shall 
be exclusive for the term of 30 years," and that the city should not, "un- 
til after the expiration of said term, grant to or confer upon any per- 
son or corporation any privilèges which will Impair or destroy the rights 
and privilèges herein granted to said company." At that time there was 
no statute of the state of lowa speciflcally conferring on cities the power 
to grant franchises to street raiiroad companies, but such grants were 
afterward legalized by the Législature, and there is no statute limiting the 
term for which such grants may be made. At ail times until the year 
1905 the city in iîiany ways recognized the franchise as in force, and after 
the expiration of the 30-year term required complainant, which had suc- 
ceeded to the property and franchise of the original company, to pave 
streets, and construct new Unes at large expense. In 1905 the city coun- 
cil passed a resolution treating complainant as a trespasser, and ordering 
ail of its 70 miles of traeks removed from the streets. Held, that the or- 
dinance granted a franchise in perpetuity, its exclusive character only 
being terminated at the end of the 30 years, and created a contract which 
the city could not impair; that complainant was entitled to an injunc- 
tion restraining the enforcement of the resolution on that ground, and 
aiso on the further ground that the city was estopped by its acts from In- 
sisting upon a différent construction of the contract. 
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In Equity. 

N. T. Guernsey, W. L. Read, and Georg^e H. Carr, for complainant. 

W. H. Bremner, Howard J. Clark, and Wm. H. Baily, for défendant, 

McPHERSON, District Judge. This is a case by a bill in equity 
without a diversity of citizenship. The jurisdiction of the court is chal- 
lenged, the défendant city insisting that there is no fédéral question; 
while the plaintiff contends that its property is sought to be taken 
without due process of law, and that its contract with the city, as to 
the duration of its franchise, is sought to be impaired, and will be im- 
paired if the city is not restrained. Jurisdiction is most generally ac- 
quired, when acquired at ail, in cases between citizens or corporations 
of différent states ; but in this case, as both parties are lowa corpora- 
tions, jurisdiction cannot thus be acquired. If this court takes juris- 
diction, it is by reason of article 3, § 2, of the United States Constitu- 
tion and the statutes of Congress enacted thereunder. The Constitu- 
tion in part recites, with référence to the United States courts : 

"Tlie judicial power shïill extend to ail cases in la\y and equity arising under 
the Constitution, the laws of the United States, and treaties made or which 
shall be niade under their authority." 

The enactments of Congress conferring jurisdiction are pursuant to 
the constitutional provision. If both the state and fédéral courts would 
hâve jurisdiction the plaintiff has the élection of bringing it in either, 
and such élection is not a subject of criticism. It is a right. And the 
fact that the other party prefers to hâve the litigation in a court of 
another jurisdiction is not a reflection on any court, nor a subject of 
criticism. No judge will seek to acquire jurisdiction. And no judge 
with the slightest courage will seek to avoid the responsibilities, to the 
end that he may lighten his work. 

The only possible practical question as to the disputes between 
thèse parties as to what court shall enter a decree is as to what court 
on appeal the case may be carried. If the city is right in its contention 
that the state district court only can take jurisdiction, then on appeal 
the lowa Suprême Court will décide ail questions of fact and ail ques- 
tions of law, except questions pertaining to the United States Constitu- 
tion, which alone will finally be decided by the United States Suprême 
Court. But if the street railway company is correct in its contention 
that this court has jurisdiction, then the case can be taken direct to the 
United States Suprême Court, and that court will détermine ail questions 
of fact and ail questions of law, including ail constitutional questions. 
But with matters of appeal this court has nothing to do, and they are 
only referred to because of the arguments. But it is not a question of 
labor nor responsibility, nor shirking of either, but is a question of 
jurisdiction, and that dépends upon the question of whether there is 
a "fédéral question" in the case. 

In 18 G6 Des Moines was a city of about 6,000 people. It had no 
Street cars, and quite likely no other city of the state had. Up to that 
time there was no statute on the subject. The only statute that could 
be referred to as at ail germane to the subject was section 1064 of the 
Revision of 1860, which in the most gênerai terms gave city councils 
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power over the streets. Under that statute, no doubt, the city council 
assumed authority to pass an enactment in the form of an ordinance 
of date December 10, 1866, referred to as the Dr. Turner ordinance, 
and is as foUows : 

"Section 1. That consent, permission, and authority is hereby given and 
granted to and duly vested in the Des Moines Street Railway Company, and 
their successors aud assigna, to lay a single or double traek for passenger rail- 
way lines, wlth ail necessary and convenient tracks for turnouts, side tracks, 
and svvitches in, upon, and along ail the streets, and such alleys only fronting 
on which said company hâve dépôts, stables or car houses, and over the 
bridges and such streets in the city of Des Moines, wlth their présent and fu- 
ture extensions and connections, aud authority is hereby given said company, 
their successors and assigns, to keep, maintain, use, and operate thereon 
railway cars in the nianner and for the time, and upon the conditions herein- 
after mentioned and prescribed." 

Section 2 provides that the cars shall be operated by animal power. 
Section 3 provides that the same shall be used for carrying passengers 
and baggage. Sections 4, 5, 6, 7, and 8 are not material to this in- 
quiry. Section 9 provides within what time the first mile shall be com- 
pleted and in opération. Section 10 which, with section 1, more than 
ail other matters are the subject of this litigation, is as follows: 

"Sec. 10. Tlie right lierein granted to said company to operate said rail- 
way, shall be exclusive for the term of thirty (30) years from the time the 
flrst mile of said track is laid aud cars running thereon, and the said city 
of Des Moines shall not, until after the expiration of said terni, graut to or 
conter upon any person or corporation any privilèges which will impair or 
destroy the rights and privilèges hereln granted to said company." 

Section 11 is with référence to building to fair grounds. Section 13 
requires annual statements, and is with référence to taxes. Section 
13 need not be stated, while section 14 is with référence to acceptance 
of the tenns of the ordinance. 

The ordinance was timely accepted, and by January Ist, 1868, sufïi- 
cient tracks had been constructed and in opération as to be the be- 
ginning of the 30 years referred to in section 10. Complainant shows 
that by assigns, transfers, etc., it is the sticcessor of the company 
named in the ordinance. The 30-ycar period referred to in the ordi- 
nance expired January 1, 1898, and whether the rights and franchises 
of the company expired 9 years ago, or the exclusive and monopoly 
period only, is the real question of the case ; the city contending that 
ail rights then ended, and the street car company, that the exclusive 
period only, with its rights as perpétuai in common with such other 
companies as may désire with the consent of the city to go into business. 

The Des Moines vStreet Railway Company named in the Dr. Turner 
ordinance operated the lines until 1886, when it sold and conveyed 
the property, franchise included, to the Des Moines Railroad Company. 
About that time another company was organized, referred to as "Broad 
Gauge Company," with a purpose to construct and operate lines by 
horse power. Litigation ensued between the two companies to which 
the city was a party. The litigation resulted : (1) The exclusive 
provision of section 10 of the ordinance of December 10, 1866, was 
upheld, and the Broad Gauge Company was enjoined from operating. 
(2) It was held that whether the city under the revision of 1860 had 
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authority to pass the ordinance o£ 1866 was not important, as the Légis- 
lature had since recognized and ratified it. Des Moines Street Ra^lroad 
Cases, 73 lowa, 513, 33 N. W. 610, 35 N. W. 602 ; Des Moines Street 
Railroad Cases, 74 lowa, 585, 38 N. W. 496. Thereupon the city 
granted authority to the Broad Gauge Company to operate by electric 
power; and the courts held th-it operating by electric power was not a 
violation of the exclusive right to opc:r£.t^ for 30 years by horse 
power. Teachout v. Des Moines Street Car Co., 75 lowa, 722, 38 
N. W. 145. The two companies disputed with each other and the city 
until 1889, when a settlement was effected by a consolidation result'ng 
in the Des Moines Street Railroad p-rchasing the electric corapany. 
Suits were settled and dismissed, the c^ty council adopting a resolution 
imposing certain conditions, and the company accepting them. 

It will be recalled that section 2 of the Turner ordinance of December 
10, 1866, required the moving of cars by animal power. But March 8, 
1890, the city council amended it by providing that the power used 
could be electric or other practical motor power. And the terms of 
that ordinance were accepted by the street car company. Less tlian 
two months thereafter the Législature b / chapter 11, p. 19, Acts 23d 
Gen. Assem., approved April 24, 1890, with a publication clause, legal- 
ized said ordinances as follows: 

"Sec. 2. Ail ordinances or resolutions of such cities or ineorporated towns 
heretofore enaoted granting to any person or company tlie right to ijropel its 
cars by eleetricity are hereby declared légal aud valid." 

So that from the foregoing it will be seen that we hâve a case as 
though the ordinance of December 10, 1S06, was passed under fuU 
statutory authority, with section 2 reading that the power shall be 
electric "or other practical motor power," and as though the Des 
Moines Street Railroad Company was named in the ordinance. 

Still later on complainant hcrein, by purchase, became the owner, 
including the franchises, of other lines constructed in adjacent mrin'ci- 
palities, now a part of the city of Dis Mo'nes. In 1808 when the 30- 
year exclusive period of the Turner ordinance exp red, comp.a.nant 
had about 40 miles of road, and when the resolution now to be men- 
tioned was passed, it had abcut 70 miles of road, ail in opération. 
November 21, 1905, the city council adopt^d a resolution. The word- 
ing thereof was the resuit of several efforts in phrasing. But by 
passing it, it became the work of the council, and the resolution is as 
follows : 

One "whereas" is that questions hâve been raised as to the rights 
of the complainant to maintain its tracks and operate its lines on the 
streets ; and the other "whereas" is that to préserve the rights of the 
city, and that such questions be speedily determined. Then : 

"Be it resolved by the city council of tbe city of Des Moines that said com- 
panies be and they are hereby ordered to reniove ail of tlieir tracks. pjies, 
and wires from the streets, bridges, and public i)laces of the city of Des 
Moines, and to rostore and l'epair the surface and pavement, where paved, 
of ail of the streets along which they now are operating their lines, and said 
companies are hereby ordered to commence said removal within twenty flve 
(25) days after the passage of this resolution. 

"Be it further resolved that should the said raihvay companies fail to 
commence such removal within the time above specilied, the city solicltor 
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be and he is hereby instructed to take such action as he shall deem advisable 
and necessary to secure the enforcement of the above resolution. 

"i^irther resolved that tbe city clerk serve a coi^y bereof upon the Des 
Moines City Eailvvay." 

Service was made November 24, 1905, whereupon tins action was 
brought. The complainant protested against this resolution. Com- 
plainant bas 70 miles of street railway now in opération costing large 
sums of money, built under the ordinance of 1866. It claims to own 
this vast property, and to be operating the same. Whether it has 
such right or not, it makes such claims, and claims a contract there- 
for, but a claim denied by the city. 

Section 10, art. 1, of the United States Constitution provides: "No 
State shall pass a law impairing the obligation of contracts." That 
means that there must be a contract. Whether there is a contract is 
the controversy herein. There must be an obligation. Eut that dé- 
pends in this case as to whether there is a contract. Whether the 
resolution of November 21, 1905, is a law, is a légal question, affirmed 
by the company, and denied by the city. And while the constitution 
says, "No state shall pass a law impairing a contract," ail courts and 
ail lawyers agrée that the word "state" means that a city or other sub- 
division or agency of a state cannot be allowed to impair a contract. 
And it is also agreed that if the company has the right to own and 
operate its lines under a contract by ordinance and acceptance thereof, 
that the city will be impairing such contract, if over the protest of the 
company, an ordinance is passed terminating such contract. 

The evils of the days of the confédération, during and following 
the War of the Révolution, were in mind when our Constitution was 
formulated and adopted. The makers of our Constitution bclieved, 
as ail fair-minded men now believe, that states and cities should ob- 
serve and bave the same regard for contracts, as do individuals of 
integrity. In those days it was common for states to not only repudi- 
ate their contracts, but destroy by législation the contracts between 
individuals. And in a few instances since the adoption of the Consti- 
tution states hâve by législation attempted this ; notably the state of 
Georgia after granting some lands learned of the unpopularity thereof, 
and on charges against some of the members of corruption, with some 
proof tending to sustain the charges, undertook on its own motion by its 
Législature to cancel its contract. The case was carried to the Su- 
prême Court, and what Chief Justice Marshall wrote in the case of 
Fletcher v. Peck, (i Cranch, 8?, 3 L,. Ed. 162, has been as a guide 
from that year (1810) to this. 

Of late years the states bave but seldom attempted this. But that 
it is one of the evils of municipal government of the day is a fact 
known by ail who read or are observing. It is no attack upon the 
personnel of city governments to say this. It is the System that has 
brought it about. It too often happens that good men, but scarcely 
capable of managing small afïairs, are given officiai position in mu- 
nicipal afifairs. The resuit is that no well-defined course or pohcy is 
mapped out, and nearly everything donc by one administration is 
sought to be overthrown by the next, regardiess of costs, and the loss 
in expenditure of thousands of dollars of the people's money. 
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As long as this is mère législation, under présent Systems there is 
no help for it, because in mère législation, one council cannot bind a 
succeeding council. One can enact, but the next can repeal. But 
when the enactment of a council is a valid contract, then the next coun- 
cil cannot repeal. And courts will and must see to it that the contracts 
are observed, and ail talk about the wrongs of the contract, or favor 
with which the repeal is received, should not move a court. So that 
if sections 1 and 10 of the ordinance of 1866, as amended, and as 
legalized by the Législature, were a contract with complainant's assign- 
ors, then such contract cannot be destroyed, nor even impaired by a 
later enactment of the city council, because ail the courts hold, and 
ail lawyers agrée, that the vvord "state" included the word "city" in the 
Constitution, where it recites: "No state shall pass any law impairing 
the obligation of contracts." And that an enactment of a city council 
is a law, of course, is conceded by ail, and needs no élaboration. 

The complainant contends that it has a perpétuai contract, The 
city dénies this, and by an enactment declared the complainant a tres- 
passer on the streets. And that thereby we hâve a case arising under 
the Constitution is the holding of this court, and of which I am not 
in doubt. What is held is that if the fédéral question is presented in 
good faith is not merely colorable, that even if there is a well founded 
différence of opinion as to the merits of the question, but the question 
is fairly stated in the pleadings; then a United States Court takes 
jurisdiction, not only over that question, but as to the whole case on 
ail questions. The correct rule cannot better or more clearly be stated 
than by Justice Brown in the Indianapolis Street Railway Case in 
166 U. S. 557, 17 Sup. Ct. 653, 41 L. Ed. 1114. 

"It Bhould be borne in mind In tbis connection thnt inrisdiction dependeâ 
upon tiie allégations of the bill, and not uyon tlie faots as tbey subsequcntly 
tumed ont to be." 

And again : 

"Ail tbat is necessary to establlsh the jurisdiction of tbe court is to show 
that the complainant had, or claimed in good faith to bave, a contract with 
the city, which the latter had attempted to Impair," 

And this court has jurisdiction of this case regardless of the citizen- 
ship of the parties. One need but read the case cited, and the fol- 
lowing: Walla Walla v. Water Company, 172 U. S. 1, 19 Sup. Ct. 
77, 43 L. Ed. 341 ; Vicksburg Waterworks Compan> v. Vicksburg, 185 
U. S. 65, 22 Sup. Ct. 585, 46 L. Ed. 808 ; Railroad v. Mississippi, 102 
U. S. 135, 26 L. Ed. 96; Shoshone v. Rutter, 177 U. S. 505, 20 Sup. 
Ct. 726, 44 L, Ed. 864. Thèse cases, and the cases therein cited, make 
it wholly unnecessary to multiply citations. 

But counsel for the city contend that the resolutions of 1905 declaring 
complainant's rights at an end were not a law, because in the form oi 
resolutions, and that ordinances only are laws of a city. Congress 
at every session passes laws in the form of joint resolutions. îvlany 
Législatures often do the same. And with cities it at ail times is difïi- 
cult to détermine in which form it should act. That a council can au- 
thorize the occupancy of its streets by resolution, as well as by 
ordinance, had been held by the lowa Suprême Court. The Mer- 
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chants' Company v. Railway, 70 lowa, 105, 28 N. W. 4f)4; Street 
Railway v. City of Des Moines, 73 lowa, 513, 522, 33 N. W. 610, 35 
N. W. 602. And that a resolution is a law, when the effort is made to 
terminate what is in fact a contract, has been held in the following 
cases: Saginaw Gas-Light Co. v. City of Saginaw (C. C, by Judge 
Brown) 28 Fed. 529; Vicksburg Waterworks Co. v. Vicksburg, 185 
U. S. 65, 22 Sup. et. 585, 46 L. Ed. 808 ; Electric Co. v. Los Angeles, 
194 U. S. 112, 24 Sup. Ct. 586, 48 L. Ed. 896 ; Riversidc Co. v. River- 
side (C. C.) 118 Fed. 736; Railroad v. Memphis, 96 Fed. 113, 37 C. 
C. A. 410 (by the Circuit Court of Appeals, Sixth Circuit, opinion by 
Judge Taft); Vicksburg v. Vicksburg Waterworks Co., 202 U. S. 
453, 26 Sup. Ct. 660, 50 L. Ed. 1102. 

It would be a strange as well as curious proposition that if there 
is a contract under the ordinance of 1866 that it cannot be impaired 
by law in the form of an ordinance, but that it can be ridden down by 
a resolution by insisting that a resolution is not a law. AU agrée that, 
when the statute requires an ordinance, a resolution will not do, and 
that only is what many of the cases cited hold. There is no doubt 
about that. And when an ordinance is required, and the ordinance 
is enacted, such ordinance cannot be amended or repealed by a 
resolution. There is no doubt about that. Cascaden v. Waterloo, 106 
lowa, 673, 77 N. W. 333 ; Railroad v. Chicago, 174 111. 439, 51 N. E. 
596 ; People v. Mount, 186 111. 560, 68 N. E. 360. But the answer to 
ail this is that the ordinance of December 10, 1866, and the amend- 
ment thereto need only hâve been a resolution, and is treated as a reso- 
lution. And that though in the form of an ordinance and even invalid 
as such, it will be upheld as a resolution. A resolution was ail that 
was necessary, as held by the lowa Suprême Court in the cases al- 
ready cited. 

Finally it is urged by counsel for the city that the case can be de- 
cided under the lowa Constitution, and therefore there is no fédéral 
question. That is the rule as to taking a writ of çrror to the Suprême 
Court ; but it is not the test as to jurisdiction of this court. The 
contention of the city is because of article 1, section 21 of the lowa 
Constitution : "No law impairing the obligation of a contract shall 
ever be passed," and those other provisions much like récitals to be 
found in the fourteenth amendment. Thirty-two of the states hâve 
a similar provision, and yet time and again from those states hâve cases 
arisen and been carried through the Suprême Court without a diversity 
of citizenship, on fédéral questions from states, wherein were involved 
the contract clause, and of taking property without due process of law. 
It must never be forgotten that the Constitution of the United States 
according to its own récitals in article 6 is as follows : 

"This Constitution and the laws of the Unitpd States which shall he made 
In pursuance thereof • • • ghall be the suprême law of the land." 

And when it is not so, this government will be at an end, and we will 
again hâve a confédération. In most cases wherein the United States 
circuit courts take jurisdiction such courts and the state courts hâve 
concurrent jurisdiction. But if the contention of defendant's coun- 
sel is correct, then in 32 states of this Union United States courts 
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are ousted of jurisdiction by the action of those states, while in the 
remaining states tlie jurisdiction remains. The entire error is in 
assuming that tlie resolution of November 31, 1905, is ultra vires, 
instead of saying that it is a répudiation, and an attempted impairment 
of a contract. It is a rule of construction that the one will be adopted 
which the parties themselves hâve adopted. Von Hostrup v. Madison 
Citv, 1 Wall. 291, 17 L. Ed. 538 ; Chicago v. Sheldon, 9 Wall. 50, 54, 
19 L. Ed. 594. 

For years the city of Des Moines, as well as the street car company, 
has construed the Turner ordinance as one granting a perpétuai fran- 
chise, unless forfeited for just cause. Resolution after resolution has 
been passed by the council, expressly or impliedly recognizing the 
Turner ordinance. The council has compelled the company to pave 
on account of tracks built since 1898, the date the city now says its 
franchise expired. It now says that the Turner ordinance expired by 
Hmitation in 1898, and that since that time the ordinance has been 
obsolète. And yet in 1900 in codifying the ordinances in force, and 
omitting obsolète ones, the Turner ordinance was placed in such Code 
as a live ordinance, and one of présent binding force. The city coun- 
cil has directed new lines to be built since 1898, and since that date 
30 miles bave been built at great cost, and by so doing not only 
construed the ordinance as the company now contends, but the city 
ought to be and is estopped from denying the contract, tearing up 
the tracks, or declaring the company a trespasser. The complainant 
owns the tracks built by the Turner Company and its successors, and 
by conveyances of record owns the franchises as well, which were 
assignable. Railroad v. Delamore, 114 U. S. 501, 5 Sup. Ct. 1009. 
29 L. Ed. 244; Détroit v. Street Railway, 184 U. S. 3G8, 395, 23 
Sup. Ct. 410, 46 L. Ed. 592 ; People v. O'Brien, 111 N. Y. 1, 18 N. E. 
692, 2 E. R. A. 255, 7 Am. St. Rep. 684. 

It is not to be overlooked that section 1064 of the Revision of 18G0 
under which the Turner ordinance was enacted was much enlarged by 
section 464 of the Code of 1873. What was very doubtful uncler the 
Revision was made clear under the Code of 1873, bccausc the city 
council was then given express authority to authorize both street and 
steam railways to occupy the streets ; the lattcr, however, to pay dam- 
ages to abutting property. But the authority of the city as to both 
was the same ; and no one will claini that a steam road after pay- 
ing damages is limited as to time in its occupancy. The duration 
as to time as to both is the same, unless limited by the terms of the 
ordinance. This is important in connection with the words, "for the 
time" in section 1 of the Turner ordinance. 

The fact that the life of complainant as a corporation is limited to a 
term of years is not décisive, because it has the right under our gênerai 
corporation laws to renewal. And if it had not, its assets, including 
the franchise asset, belong to the stockholders subject to the rights 
of its mortgage and gênerai creditors. In 1866 there was no spécifie 
statutory authority for granting permission to occupy the streets 
with street car lines. Des Moines then had but about 6.000 people, 
and it was about as large as any other city of the state ; but Dr. 
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Turner and others had confidence in its growth, and the then city 
council desired to aid in building up the city by enabling people to réside 
beyond the business district, so that the ordinance was enacted under a 
statute giving gênerai control only over the streets. The System was 
thus inaugurated, and carried on for 14 years, with an expenditure of 
$300,000, and no profits. Then when profits were in sight the council 
granted rights to other companies, and the litigation commenced. But 
the lowa Législature by the Code of 1873 gave spécifie authority to 
the city councils over the streets as to street railways then and ever 
so necessary to the people. And since the adoption of the Code of 1873 
there hâve been many récognitions by the city council of what was 
done in 1866. 

Section 2 of that ordinance provides for animal power, later changed 
to electric power by ordinance, with the consent of the company, 
and legalized by the Législature ; but the grant is in section 1, and that 
section provides, which is again noticed, even though a répétition, as 
f ollows : 

"That consent, permission, and autbority is hereby given to and duly vested 
in the Des Moines Street Railway Company, and their successors and as- 
signs, to lay a single or double track for passenger railway Unes, npon, and 
along ail the streets, * * * and over the bridges and such streets in the 
city of Des Moines, with their ])resent and future extensions, and authority 
Is hereby given said company, their successors and assigns, to keep, main- 
tain, use, and operate thereon cars, in tlie Jiianner, and for the time, and 
apon the conditions hereinafter mentioned and prescribed." 

"And for the time" calls for construction. Many cases of the high- 
€St authority are called to my attention to emphasize the undoubted 
and most familiar rule that a public grant must be given the construc- 
tion most favorable to the public, when it is susceptible of two or more 
constructions. But neither statntes nor ordinances are to be frittered 
away by construction. Like contracts, they are to be held up by the 
four corners, examined, and given a fair construction. Let it be kept 
în mind that for what appeared sufficient reasons the Législature has 
from time to time limited the time of several municipal utility corpo- 
rations and their rights to the streets. But not so with street rail- 
way lines. And let it be kept in mind that to prevent the ordinance 
from being void by creating a perpétuai monopoly that the monopoly 
feature was limited to 30 years of time, now expired. So that it seems 
to me, and clearly so, the words "and for the time," in section 1, 
refer to the monopoly feature of section 10. And section 10 créâtes 
the monopoly and has référence only to the monopoly. It grants 
a monopoly absolutely, but limits it to 30 years. But for the mo- 
noply feature it was not inserted, and in my opinion it is wholly 
without reason as to any other feature of the situation. There 
is no grant of power, right, nor authority of any kind in section 10, 
except the grant of a monopoly, and that limited to a definite time. 
Such was the construction placed upon it by eminent and impartial 
lawyers wholly without interest in early days of the life of this plant, 
on which money was advanced for the extension of the lines for the 
use of people desiring homes distant from the business district, and 
was the construction placed thereon by the law department of the city 
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in litigation. The construction thiis given was in effect that section 
10 was net a grant, except for tlie monopoly for 30 years. And this 
being se, the words "and for the time" in section 1 are easily understood 
as referring to the right to use tlie streets to the exclusion of ail 
other companies for 30 years, and thereafter in compétition with 
other companies. 

Questions of rates, or transfers, or taxation are not involved. 
Kor are questions as to the efïiciency of service — that which interests 
the people morethan ail else in connection with a street railway System. 
And with efficient service and reasonable rates the people are content. 
And with thèse in mind the Législature was content, not to allow 
the monopoly for ail time, but to allow one company in common with 
ail others to hâve a continuing franchise. And when it fails to fur- 
nish such service, the remedy is plain. But in the meantime there is 
a contract that must be observed by the city. 

This case is an interesting one, and has been elaborately argued. 
This opinion, lengthy as it is, would be a volume in size if I were to 
notice ail the authoritics cited. While this is not possible, I hâve no- 
ticed ail the points of importance. I am of the opinion that this 
is a case cognizable in equity, and within the jurisdiction of this court. 
I am of the opinion that the Turner ordinance of December 10, 18G6, 
is still in force, with the exclusive or monopoly feature of section 10 
expired by limitation of time, and that the complainant has the right 
to operate its Unes under that ordinance ; and that a court of equity 
sliould and will enjoin the enforcement of the resolution of November 
31, 1905. And there will be a decree for complainant. 



UNITED STATES v. SHAXXON. 

(Circuit Court, D. llontana. Mareh 18, 1907.) 

Ko. 725. 

1. PUBUC IjAKDS— FOBEST RESERVES— REGrLATIONS. 

Article 4, § 3, of tlie fédéral Constitutiou, wliicb provicles that "Con- 
gress sliall hâve the i)0\ver to diiîpose of and make ail needful rules and 
régulations respecting the territory or other property helonging to tlio 
United States," couferred ample authority on Congress to enaet the légis- 
lation authorizing the establishing of forest reserves on the public lands 
and the maliiug of rules and régulations by the Seçretary of the Interior 
"to insure the objccts of such réservations" and the rules and régulations 
so made as contalned in the compilation of Octoher 3, 1903, relating to the 
gra/.ing of stock on such reserves are within the authority so conferred, 
and reasonable and valid. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands,, 
§ 135.] 

2. Same— Validity of Régulations— State Policy or Laws. 

The United States governnient has always niaintained its right to the 
exclusive possession of the publie lands, although such right has not al- 
ways been exerclsed, and the policy of a state to permit live stock to run 
at large and graze onr ail open lands, or its laws enacted to carry such 
policy into effect, cannot afCect the right of the gênerai governnient to re- 
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quire stockowners to restrain their stock from grazing on the national 
forest reserves except under prescribed régulations. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, § 
23.J 

3. Samb. 

Ordinance No. 1, Oonst. Mont., providing that "the people inhabiting 
the said proposed state of Montana do agrée and déclare that they forever 
disclaim ail right and title to the unappropriated public lauds lying with- 
In the boundaries thereof," which was adopted pursuant to the require- 
nient of the enabling act, nuder which the state was organized, was a clear 
récognition of the exclusive authority of the gênerai government over the 
public lands within the state. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, § 7.] 

Cari Rasch, U. S. Atty. 

Edward Horsky and Ransom Cooper, for défendant. 

HUNT, District Judge. The United States brought this action 
against the défendant, Thomas Shannon, to enjoin him from driving 
and conducting, or causing, or permitting to be driven or conducted, 
cattle belonging to him to or upon the Little Belt Mountain Forest 
Reserve within Montana, and from permitting or allowing his cattle 
to go upon or remain upon the said reserve. Temporary injunction 
was issued, as prayed for by the complainant. 

The bill allèges that the Little Belt Mountain Forest Reserve was 
created by proclamation of the Président, on August 16, 1903, and that 
during December, 1904, and prîor thereto, the défendant wrongfully 
and unlawfully, and without right or authority, and without having ob- 
tained a permit from the Secretary of the Interior, or the Commissioner 
of the General Land Office, and in violation of law, and in disregard of 
the rules and régulations of the Secretary of the Interior, did drive 
and conduct, and cause to be driven and conducted, upon the said 
reserve 300 head of cattle, and has permitted the cattle to remain 
upon the reserve for the purpose of grazing and feeding, to the per- 
manent and irréparable damage and injury of the said reserve, and 
destructive of the objects for which the reserve was created. The 
défendant denied the material allégations of the bill, with respect to 
permitting his cattle to go upon the reserve and to remain thereon. 
Testimony was taken before a référée. Défendant appeared, but of- 
fered no évidence. 

It appears that Shannon, the défendant, raises cattle and owns a 
tract of 320 acres of land, 160 acres of which he acquired under the 
homestead law, and which lie next to the forest reserve. The rest 
of his land he acquired under the désert land act. It lies within the 
limits of the reserve. Shannon's home ranch is from six to ten miles 
northeast of the area particularly involved in this case, which is that 
part of the reserve known as "Lone Tree Park." The grazing priv- 
ilèges of the reserve are divided into four districts; Lone Tree Park 
being a district including a basin on the edge of the mountains. When 
Shannon bought part of his land there was a fence upon it, which was 
afterwards opened, or permitted to become open, by Shannon, so that 
Shannon's stock had free access to the reserve. He has not kept the 
fence up; his contention being that he is not obliged to. Shannon 
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has no permit from the Interior Department permitting him to graze 
his cattle upon the reserve, and it clearly appears that he knew that 
his cattle vvere upon the reserve, and that he made no effort to remove 
them therefrom; his custom having been to turn his cattle upon his 
own land, and from there they went to the reserve. The Secretary 
of the Interior limited the number of cattle and sheep which could 
graze upon the reserve in 1904, 1905, and 1906. It sufficiently appears 
that damage to the water supply is done by the grazing of more cat- 
tle in Lone Tree Park than the number authorized by the Secretary 
of the Interior, and that the young growth of willows and underbrush 
is seriously injured by the tramping of cattle. 

In considering the several features of this case, it must be conceded 
that defendant's counsel is correct in his argument that the gênerai 
policy of the state of Montana, voiced through its laws, is that own- 
ers of stock are permitted to hâve their cattle at large, and that they 
may feed upon the open public domain, and that an owner of lands 
not fenced is without remedy for the loss of grasses which may be 
eaten by animais so ranging ; and, furthermore, that generally an own- 
er of lands in Montana must fence eut cattle, if he would prevent 
their going upon lands which are his. But, notwithstanding thèse 
things, the question is, was it intended, and can it be, that this state 
policy obtains with suiïicient force to curtail the power of the United 
States to forbid entry upon its forest reserves by cattle owned by a 
stockgrower of the state? The question is thus broadly put, because 
the facts justify a considération of the case from the standpoint out- 
lined, and because it is désirable that a ruling should be had deiining the 
légal position of the gênerai government and the stockowner whose 
cattle may drift inside a forest réservation. The substance of the 
argument of the learned counsel for the défendant is that Congress 
must hâve recognized the policy of the law of the state already referred 
to, and that therefore it should be deemed to hâve acted in ail that it has 
done in the matter of forest reserves with the public policy of the 
state in view ; hence, that no construction of the acts of Congress, em- 
powering the Secretary of the Interior to make rules and régulations 
insuring the objects for which forest réservations are created, can be 
accurate if the eiïect is to require an owner of cattle to keep his 
animais ofif the reserve. 

het us remember that we are not now dealing with a question of a 
régulation by the Secretary of the Interior, which makes a violation 
thereof a crime. Were such the point of inquiry, principles not neces- 
sarilv hère applicable would hâve to be discussed. United States v. 
Eaton, 144 U. S. G77, 13 Sup. Ct. 764, 36 L. Ed. 591 ; United States 
V. Mathews (D. C.) 146 Fed. 306. We can therefore eliminate any 
question of the liberty of the citizen, and proceed to inquire into the 
matter of the policy of the state concerning cattle growers, to as- 
certain the force of that policy in the présent instance. Long before the 
state was adniitted, the policy of the United States was to préserve 
and exercise exclusive right of full dominion over the public lands be- 
longing to it. True, in many cases the United States never interfered 
at ail with use and occupancy of its unoccupied lands by individuals 
within the several states ; for example, it did not seek to prevent 
151 F.— 55 
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animais running at large upon the public domain within Montana and 
other western states where stockgrowing is a principal industry. Un- 
til the last few years of its existence as a territory, Montana was very 
sparsely settled. Agriculture was limited. There was but slight de- 
mand for public lands, and comparatively none for the foothills of the 
mountains, and for the grazing lands upon the great benches above the 
valleys. Stockgrowers could put their cattle or horses or sheep where- 
soever they pleased upon such lands without appréhension that their 
ranges would ever be sought by homestead settlers desiring to enter 
the lands, cultivate them, and turn them into profitable farms, or that, 
in time to corne, forest préservation would become a fixed national 
policy. Accordingh-j under such conditions, the gênerai government, 
net only took no action to exclude stockgrowers from using its lands, 
but rather lent such encouragement to the industry as naturally fol- 
lowed the privilège of unlimited open range. Nevertheless, the gên- 
erai government has been consistent in its attitude of a proprietorship, 
which has enabled it, not only to maintain its possession, but to main- 
tain its possession exclusively if it pleased to do so, and to prosecute 
those who hâve trespassed upon the public lands if it has seen fit. 
That it has not always exercised the right of exclusive possession by ac- 
tion to prevent trespass or use is one thing; but that the right has 
always existed is another, and a wholly différent matter. The exercise 
of the right may hâve been a mère question of policy that has been 
pursued or not as circumstances may hâve justified; but the right 
is in the nature of a trust in the gênerai government for the people 
of the United States, never subordinate, but parmount to the policy or 
law of a State which would seek to curtail the full enjoyment of such 
right. The public lands belong to the United States, and no trespass 
of the kind involved herein, even though countenanced for years by 
the government, can imply authority in the trespasser as against the 
United States, or bar its right at any time to forbid a continuance of 
such trespass. 

Article 4, § 3, of the Constitution provides : 

"That Congress shall hâve the power to dispose of and make ail needful 
rules and régulations respecting the territory or other property belonging to 
the United States." 

This constitutional power is suprême ; and the disposai of public 
lands in the state by act of Congress can in no way be limited by state 
statute. In Jourdan v. Barrett, 4 How. 169, 11 L. Ed. 984, the power 
of disposai of the public lands was spoken of in thèse words : 

"By the Constitution, Congress is given 'power to dispose of and make ail 
needful rules and régulations respecting the territory or other property of 
the United States' ; for the disposai of the public lands, therefore, in the new 
States, where such lands lie, Congress may provide by law, and, having the 
constitutional power to pass the law, it is suprême; so Congress may prohibit 
and puuish trespassers on the public lands. Ilaving the power of disposai 
and of protection, Congress alone can deal with the title, and no state law, 
whether of limitations or otherwise, can defeat such title." 

And later, in Gibson v. Chouteau, 13 Wall. 93, 20 L,. Ed. 534, 
Justice Field, for the court, said : 

"With respect to the public domain, the Constitution vests in Congress the 
power of disposition and of making ail needful rules and régulations. That 
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power is subjeet to no limitations. Congress hais the absolute right to pre- 
scribe the times, tlie conditions, and ttie mode of transferring this property, 
or any part of it, and to designate the persons to whom the transfer shall be 
made. No state législation ean interfère with this right or enibarrass its ex- 
ercise; and to prevent the possibility of any attempted interférence with it, 
a provision has been usually inserted in the compacts by which uew states 
hâve been admltted into the Union, that such interférence with the primary 
disposai of the soil of the United States shall never be made." 

With full knowledge of this ownership and right of control of 
pubhc lands, the state of Montana entered the Union. To give spécial 
emphasis, however, to the right of the gênerai government as against 
possible claims of the state in the control over public lands, Congress, 
in accord with action had when Missouri and other states were ad- 
mitted, expressly required as a condition to be accepted before ad- 
mission into the Union, that the cOnstitutional convention for the pre- 
posed state of Montana should provide by an ordinance, "irrévocable 
without the consent of the United States, and the people of the state," 
that the people inhabiting the proposed state of Montana agrée and 
déclare that they forever disclaim ail right and title to the unappropri- 
ated public lands lying within the boundaries thereof. Enabling Act, 
approved February 22, 1889. The solemnity of this condition imposed 
was understood by the framers of the state Constitution ; for, by or- 
dinance made irrévocable, as required (Ordinance No. 1, Constitution 
of the state of Montana), it was duly ordained: 

"That the people inhabiting the said proposed state of Jloiitana do agrée 
imd déclare that they forever disclaim ail right and title to the unapprupri- 
ated public lands lying within the boundaries thereof." 

It has been, through action under the suprême power spoken of, 
that Congress has provided for the création of forest réservations. The 
western states bave greatly increased in population. The pursuits 
of the people are more varied than in territorial days. In Montana 
lands, once thought to be vi^orthless for any purpose except grazing, 
are now in cultivation. Immense areas of supposed barren wastes 
are being successfully reclaimed. Thus bave corne changes that seemed 
impossible of realization a few years ago. With this development, 
it became obvions that the présent and future welfare of the people 
should be guarded by protection of the forests. Agriculture, lumber- 
ing, mining, and live stock interests are aU more or less dépendent upon 
a permanent and accessible supply of water, wood, and forage. It 
need scarcely be said that plainly the whole policy of forest réservation 
rests upon législation having regard for the future welfare, and is in- 
tended to foster and protect living and growing timber on forest 
réservations. Act June 4, 1897, c. 2, 30 Stat. 35, 36, may be called 
an essentially constructive statute. 

In the futherance of this policy, and to make its exécution effective, 
Congress also provided by the act just referred to that the Secretary 
of the Interior might make such rules and régulations, and establish 
such service, as would "insure the objects of such réservations, namely, 
to regulate their occupancy and use, and to préserve the forests there- 
on from destruction." This was a délégation of significant power to 
the Secretary of the Interior. It gave to that ofHcial authority to con- 
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struct in détail an administration which would make certain or "insure," 
as the law puts it, the will of Congress with respect to forest réserva- 
tions. Protection of living timber, tlie cultivation of younger growths, 
protection against fire, protection against déprédation — ail are among 
the expressly enumerated features of the act. By explicit language, 
too, régulation of occupancy and use is included within the authority 
conferred, and was evidently regarded as a necessary part of the pow- 
er which the Secretary should possess, to the end that the whole policy 
might be made as effective as possible. By other provisions in the law, 
the Secretary may permit, under régulations to be prescribed by him, 
uses of timber for domestic and other spécifie purposes. Entry upon 
the forest reserves is allowed for proper and lawful purposes, in- 
cluding prospecting and minerai development; as is also allowed the 
use of water on such réservations for domestic, or mining, or milling, 
or irrigation purposes. A reading of thèse several provisions makes 
it clear that Congress not only déclare that the forest reserves should 
be controlled by the executive department, but meant that such con- 
trol should be effective to insure protection. By requiring such a 
control to préserve, the law demands, not that there may be inaction 
or a mère nominal, yet weak and insufficient, exercise of authority, to 
be asserted or not, as the Secretary of the Interior may deem ex- 
pédient; but a control vigorous enough to make as certain as possible 
the protection of forest growth, consistent always, of course, with 
such uses and occupancy of the reserve as the law fairly contemplâtes 
may be allowed. 

Now the secretary of the appropriate department, exercising the au- 
thority just discussed, presumably having considered the matter of pas- 
turing live stock within the forest réservations, among other rules, has 
promulgated this : 

"The pasturing of llve stock otlier than sheep and goats will not be prohib- 
ited in tlie forest reserves so long as it appears that injury is not being done 
the forest growth and water supply, and the rights of others are not thereby 
jeopardized. Owners of ail live stoelî will be required to make application 
to the Commissioner of the General I^and Office for permits to graze their ani- 
mais within the reserves." Laws and llules Governing Forest Réserves, Pro- 
mulgated December 23, 1901. 

In May, 1903, thèse additional rules concerning the pasturing of Hve 
stock were issued : 

"Whenever it appears that grazing will do no marked damage to the re- 
serves, it is allowed by the department ; but until the Secretary has decided 
that it will do no harm, and that a certain number of either sheep and goats 
or cattle and horses may graze in a reserve, or iiart of a reserve, the grazing 
of stock is prohiblted, and ail parties responsible for its présence in the re- 
serve prier to such décision by the Secretary of the Interior are liable to 
sults for trespass and damages." 

"When the grazing has been allowed by the Secretary, ail persons who désire 
the grazing privilège must make application on a blank form furnished by tlie 
department, and to be obtained from the forest superviser. Thèse applications 
must cover no more nor no less stock than the applicant actually owns and 
desires to graze in the reserve, and must show the brands of the stock and the 
grazing period allowed durlng the year." 

"No stock of any kind is allowed to graze in a reserve without permit based 
upon the application made. Ail permits, except those for 100 head or less of 
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cattle and horses owiied by persous wlio live in the reserve, are issued by tbe 
départaient on the application approved and forwarded by ttie superviser." 

"The total number of cattle and horses or sheep that may be allowed in a 
reserve is flxed by the Secretary ot the Interior for the following year at the 
end of each grazing season." 

Compilation of Laws and Ruies and Régulations of October 3, 1903, pp. 
62-65. 

The dignity of thèse rules and régulations is equal to that of the 
laws themselves; for the statute makes a violation of either the law 
or the rules and régulations punishable as is provided for in the act 
of Congress of June 4, 1888, amending section 5388, Rev. St. U. S. 
[U. S. Comp. St. 1901, p. 3649], which imposes a punishment for 
timber destruction on a reserve by fine or imprisonment, or both. In 
themselves, the rules are not beyond the power delegated to the ex- 
ecutive authority that issued them. Nor can it be said the text of those 
quoted is at ail out of harmony with the spirit or letter of the law. 
They do not prohibit the pasturing of cattle, unless it appears in jury 
is being doue the forest growth and water supply, but they do prohibit 
use if the Secretary believes harm will ensue. Manifestly, there must 
be some one clothed with authority to décide whether there is or is not 
injury being done the young trees of a particular locality. No unusual 
technical knowledge of tree life is requisite to understand that 100 head 
of cattle grazing together in a basin of limited area in the mountains 
will tramp down a great many very young trees, and will eut the soil 
along the banks of the creeks in a way that will injure tree life. Sure- 
ly, therefore, unless régulation can prevent such intrusions by making 
them unlawful, protection of the reserve by préservation of the young 
trees cannot be had, and the power to delegate authority to make 
rules and régulations "to insure" the will of Congress can be of no 
practical good, except by fencing in the forest reserves, or keeping a 
force of government employés sufficient to police the boundaries there- 
of. But where, as shown, already, Congress has acted within its con- 
stitutional right, certainly it could delegate to the Secretary powers 
which it could rightfully exercise itself, in order to carry out and en- 
force the provisions of its laws ; and I do not believe that to prevent 
trespass any physical barrier is indispensable on the part of the owner 
of the public lands. In the exécution of the législation concerning 
forest reserves, no attempt has been made by the rules heretofore quot- 
ed and adopted by the Interior Department to overthrow a law of the 
state. That the Secretary of the Interior could not lawfully make such 
rules is beyond dispute; but that as an administrative officiai he can 
adopt rules which carry out the will of Congress concerning the terri- 
tory of the United States is well established by reason and authority. 

In Dastervignes v. United States, 123 Fed. 30, 58 C. C. A. 346, the 
Court of Appeals for the Ninth Circuit upheld the rule of the Secretary 
of the Interior (No. 13), heretofore quoted in this opinion, as a valid 
and legitimate exercise of the authority delegated. 

Judge Hawley, for the court, said : 

"The national courts bavé universally uplield and sustained such rules and 
régulations made by the administrative offlcers, under the authority given 
by an act of Congress, wheuevpr made noeessary to carry out and enforce the 
provisions of the Unv. 'It is a gênerai principle of law, in the constructioa 
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of ail powers of this sort, that, wliere the end is required, tlie appropriate 
means are givert.' United States v. Bailey, 9 Pet. 238, 255, 9 L. Ed. 113. 
There are many acts of Congress wliicti are regulated by direct législation, 
wherein gênerai provisions are made concerning the subject-matter thereof, 
and in such acts, wherever it becomes necessary so to do, authority may be 
conferred and power given to an administrative offlcer, wbo is required by the 
law to aet under its gênerai provisions, to prescribe the détails whicbi must 
be pursued in the exécution thereof, for, as was said by Chief Justice Mar- 
shall in Wayman v. Southard, 10 Wheat. 1, 43, 6 L. Ed. 253: 'Congress may 
eertainly delegate to others powers which the Législature may rightfully ex- 
ercise itself.' " 

As we hâve seen, the exclusive dominion and ownershîp being in 
the United States, it has a right to say that there sliall be no use 
or occupancy of the reserve by stockgrowers, or it may allow occupa- 
tion under rules and régulations to be made by a designated head 
of one of its executive departments. And if, by its forest reserve 
législation, it has inaugurated a policy restrictive of privilèges formerly 
net withheld from stockgrowers, no policy of the state can lessen the 
right of Congress to assert its full control over lands belonging to the 
gênerai government vi'hether by forbidding use or occupancy, or by de- 
claring that there may be certain use, provided the Secretary of the In- 
terior believes that no injury may be done. United States v. Tygh Val- 
ley Land & Cattle Company (C. C.) 76 Fed. 693. 

If the use is lawfuUy forbidden, use cannot lawfully be had. Any 
other construction of the right of the gênerai government would hâve 
to be rested on the foundation that the United States has only a limited 
dominion over its own lands, and that Congress is bound by an implied 
limitation that the policy of a state can control or circumscribe the 
power of législation with respect to the public domain. Such a view 
would interfère with the exercise of the suprême power of Congress 
to pass laws making the forest policy effective. To state the doctrine 
contended for in its conséquences: It would in effect be a déniai of 
the right to prohibit trespass upon the national domain unless the state 
should see fît to conform to the policy of the gênerai government by 
also forbidding trespass upon its lands. This would inevitably lead 
us to the conclusion that the constitutional power to which I hâve 
referred is not suprême, but is to be exercised under limitations re- 
served by the state, and that the power of national control over the 
lands of the United States is dépendent upon the attitude of the state 
wherein such lands may lie. 

I cannot yield to this déduction, for I firmly believe it fundamentally 
wrong in the reasoning that when the state was admitted into the 
Union, the then présent policy of the state and the then prevailing 
attitude of the fédéral government toward stockgrowers formed a 
part of the compact of admission which requires a construction of the 
constitutional power of Congress over the public lands, whereby the 
exercise of that power is hampered or limited because of conditions 
that may hâve existed when the territory became a state. By thèse 
views I am expressing no opinion which, fairly construed, can be re- 
regarded as sustaining obtrusion by the gênerai government upon the 
rights of the state, or which upholds the sovereignty of the one in any 
tendency to ignore the laws of the other. 
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To my mind the state lias recognized, and expressly intended to 
recognize, the right of the gênerai government to control its own lands ; 
hence the citizen cannot successfuUy contend that there is a policy of 
the State which the gênerai government is bound to recognize, enabling 
him to use and occupy lands of the United States. The state can law- 
fully forbid the United States to use or occupy lands belonging to it, as 
the United States has power to forbid the state or its inhabitants to use 
its domain. One or both may exert the powers respectively possessed ; 
but if only one does, the other may not be heard to say that an owner- 
ship or control exists which is interdependent, so that the policy of the 
two must be similar and concurrent to make that of either effect- 
ive. The facts before me illustrate an instance, not of a conflict 
of power, but simply where the need for exact préservation of the 
sovereignty of each within its appropriate sphère demands that the 
separate power of the gênerai government over its property and 
the separate povi'er of the state over its property be distinguished, and 
that the principle be sustained recognizing each as a landowner with 
free right to forbid trespass upon its own property. The difficulties 
of the question do not make it necessary to go farther, and, in advan- 
cing to a décision, I am but impressed by the wisdom of the underlying 
principle, whereby the harmony of the System of our government is 
to be preserved by upholding the sovereignty ceded to the gênerai 
government as, within its sphère of action, independent of the policy 
or action of the state. 

Believing, therefore, that the Secretary of Agriculture (to whom the 
authority formerly given to the Secretary of the Interior was trans- 
ferred) has been lawfully authorized to make rules and régulations 
which forbid the occupancy or use of the reserve by défendant for graz- 
ing his cattle, unless by permission, and that défendant has knowingly 
allowed his cattle to go upon and remain on the reserve, not having 
a permit therefor, as required by the rules of the proper department, 
it follows that injunction will lie to prevent him from allowing his 
cattle to enter or feed upon the reserve. 

So ordered. 



GROTON BRIDGE & MFG. CO. v. AMERICAN BRIDGE 00. 
(Circuit Court, N. D. New York. March 21, 1007.) 

L COBPOBATIONS — FOREION CoRPOBATIONS — RiGIIT TO MAINTA.IJI SUIT. 

Laws N. Y. ]«)2, p. 1805, c. G87, § 10, provides tliat no foreign cor- 
poration shal! c!o business in the state witliout first eomplying with its re- 
quirements and proeuring a eertificate from tlie Secretary of State, and 
tUat no foreign corporation doing business witiiout such certifleate sliall 
maintain any action in the state ui)on any coutraet made by it in tlie 
state until it sball bave procured such certiûcate. Laws N. Y. isOG, p. S.'JO, 
c. i)08. § 181, retjuires evei? foreign corporation to pay a license fee for do- 
ing business in the state, and provides that no action shail be maiutained îd 
any of the courts in the state by such a corporation wltbout a receipt foi 
such license fee. Held, In the absence of any décision by the state Court 
of Appeals so construing tliem, that neither of such statutes made a cou- 
tract by a foreign corporation which had not eomplied therewith void, ani 
that the corporation could maiutaln an action tbereou ia a fédéral court 
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2. Pleading— SurriciENCY of Allégations. 

Mère récitals contained in a pleading, espeoially those by way of ar- 
guiiîent or lésai conclusion, are not sulflcient allégations of faet. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 39, Pleading, § 38.J 

3. SaME— OOUNTEBCLAIM. 

An answer alleging tbat plaintiff agreed to pay ail of its debts and 
liabllities witb ail due speed, and tbat it did not do so, "but allowed cer- 
tain of said debts and liabilities to remain outstanding and unpaid wbere- 
by tbe défendant was damaged" in a sum stated, states no facts wbicb con- 
stitute or sbow a valid countercla im for sucb sum. 

4. Same. 

A counterclaim must state facts showing a cause of action in favor of 
tbe défendant, and against tbe plaintiff, and, wbere a number are set up in 
tbe same pleading, wbile It is not necessary to repeat in eacb ail of tbe 
facts necessary to make it complète, sucb facts must be contained in tbe 
pleading and be intelligibly referred to. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pleading, §§ 294- 
29G.] 

At Law. On demurrer to answer. 
See 137 Fed. 284. 

Jones, McKinney & Steinbrink (Henry R. Follett, of counsel), for 
plaintiff. 

Stetson, Jennings & Russell, for défendant, 

RAY, District Judge. The plaintiff, a business corporation of the 
State of New York, sets ont a cause of action against the défendant, 
a corporation of the state of New Jersey, alleging the sale and delivery 
to défendant and the acceptance by it of certain contracts at and for the 
agreed price of $lGo,631, which sum it agreed to pay the plaintiff 
therefor; that such sum has been duly demanded, but that no part 
of same has been paid, except the sum of $130,590.97, leaving a balance 
due of $35,040.12, with interest from May 13, 1900, for which sum the 
plaintiff demands judgment. The défendant answers, in its first dé- 
fense, in substance, admitting the incorporation of the parties as al- 
leged, but alleging that prior to the commencement of the action the 
plaintiff corporation was voluntarily dissolved, and since then has and 
now continues in existence for the purpose of winding up its business 
in the mode and manner provided by the laws of the state of New 
York; also denying the other allégations of the complaint, except it 
admits that "about May 12, 1900, by an agreement in writing, copy of 
which is hereto annexed and made a part hereof marked 'No. 1,' the 
Groton Bridge & Manufacturing Company sold, assigned, transferred, 
and set over unto this défendant certain contracts enumerated in said 
agreement for which the défendant agreed to pay a certain price as 
provided in said agreement and upon the terms and conditions therein 
stated," and that thereafter said bill of snle or assignment "No. 1" 
was modified by a certain supplemental agreement, "copy of which is 
hereto attached and made a part hereof marked 'No. 2.' " Therefore, 
without any statement of default or nonperformance by the plain- 
tiff, it allèges the purchase by défendant from plaintiff of certain con- 
tracts, and an agreement to pay therefor as stated in the agreements 
annexed to the answer. 
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The answer then sets up five défenses and counterclaims denominated 
as foUows: 

"For a further and separate défense and a counterclaim to tbe cause of ac- 
tion set forth in the complaint," or in substance tliat. 

This contract referred to as "No. 1" and "No. 2," as a whole, 
contains certain guaranties, and in the first counterclaim, also stated 
as a défense, thèse writings are referred to as hereto annexed, and a 
breach thereof is alleged, and that by reason thereof $84,963.74 be- 
came and remains due to the défendant from plaintift". This second dé- 
fense and first counterclaim also allèges that the sale and transfer of 
contracts mentioned in the complaint is the same sale and transfer of 
contracts mentioned in thèse agreements and this second défense and 
first counterclaim. This is a good and sufficient allégation of a 
counterclaim. This is demurred to. The next or second counterclaim 
for $58,790.59 is demurred to specifically; so of the third counterclaim 
for $60,702.77. The same is true of the fourth counterclaim for $18,- 
295.78, and of the fifth for $5,645. The total of the counterclaims is 
$228,398.08, and défendant demands judgment for the balance due it 
after deducting complainant's claim which balance is alleged to be 
$88,501.29. This is the balance for which the défendant demands 
judgment, not the amount of any one counterclaim, or of ail the 
counterclaims. Hence the demurrer to the counterclaim and sep- 
arate counterclaims, "that the défendant bas not légal capacity to 
recover upon the counterclaim for $88,501.29 with interest there- 
on from July 22, 1902, in its answer set forth, in that," etc., does 
not in terms, or by intelligible référence, refer to anything set forth 
in the answer. Evidently the pleader intended to refer to ail the 
five counterclaims and raise bis objections to ail of them, and he 
takes the balance alleged to be due the défendant after deducting 
from the total of the counterclaims the sum that would bave been due 
the plaintiiï, but for such counterclaims, as the amount of the counter- 
claim. So treating this part of the demurrer, it must be overruled, 
as the first counterclaim sets out, as a part thereof, the said agreements 
"No. 1" and "No. 2," and a breach thereof, etc. It does not appear 
upon the face of the answer and the counterclaim, or either, that at 
ail times in référence to the work in question défendant was doing busi- 
ness in New York, and that the contracts under and upon which the 
work was to be donc were to be performed and were performed within 
the State of New York, or that the work referred to was donc in the 
State of New York. A list of the contracts, but not the contracts, is; 
set forth in Schedule A of the agreement, and the answer refers to 
them as "enumerated" in the agreement. But, even were thèse state- 
ments correct, and even if thèse facts did appear, there is nothing in 
the statutes referred to that prohibits or prevents the défendant from 
recovering on the agreements. 

If a foreign corporation does business in the state of New York and 
earns money, or sells property in the state of New York on crédit, 
or makes, or assumes, a contract entered into by others, to do work in 
the state of New York, and does the work and earns the money or per- 
forms the contracts assumed, it may sue for and recover the money due 
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in the courts of the United States, even though it has failed to coniply 
with the provisions of section 15 of chapter 687, p. 1805, of the Laws of 
the state of New York 1892, and the acts amendatory thereof, or with 
the provisions of section 181, c. 908, p. 856, of the lyaws of said state 
1896. Nor is it necessary in a suit in the courts of the United States 
to allège compliance with such sections of such laws, or either of them, 
in order to state a good cause of action on such daims as are above 
mentioned, or either of them. The contract was not void or illégal, 
and the défendant to make its cause of action set out in the counter- 
claims, if any are set out, is not compelled to rely on an illégal con- 
tract. If such were the facts, then défendant could not recover on its 
counterclaims. It is undoubtedly true that the Législature of the state 
of New York may by express provision, in certain cases, deny to a 
foreign corporation the right or privilège of resort to her courts 
for the enforcement of such contract rights (Welsbach Co. v. N. 
G. & E. Co., 96 App. Div. 52, 89 N. Y. Supp. 284, afhrmed 180 N. 
Y. 533, 72 N. E. 1152; but see Fuller & Co. v. Schrenk, 58 App. Div. 
222, 234, 68 N. Y. Supp. 781, afifirmed 171 N. Y. 671, 64 N. E. 1126, 
and Parmele Co. v. Haas, 171 N. Y. 579, 581, 64 N. E. 440), but it 
has no control over the courts of the United States, and, if such a cor- 
poration has such a cause of action arising on contract, it may recover 
in any United States court having jurisdiction in the very teeth of an 
express statute of the state saying it shaSl not. The jurisdiction and 
power of the courts of the United States are determined by the Con- 
stitution of the United States and the acts of Congress not in conflict 
therewith. This, however, is quite a dififerent proposition from that 
involved when the contract sued upon is illégal and void. Miller v. 
Ammon, 145 U. S. 421, 12 Sup. Ct. 884, 36 L. Ed. 759, where it is held: 

"Tbe gênerai rule of law is tliat a contxact made in violation of a statute 
is void; and that, when a plaintiflC cannot establish his cause of action with- 
out relying upon an illégal contract, he cannot recover." 

Nor is it a case where the one party, a foreign corporation, is 
■suing another, a domestic corporation, to recover damages for the 
nonperform.ance of an agreement made by it in refusing to go on under 
it and exécute its provisions, where the laws of the state where it was 
made and to be performed forbade the plaintiff corporation to do 
business in such state until it had complied with certain conditions pré- 
cèdent, and also made the contract to do such business in such state void 
as to it, and the plaintifï corporation has not complied with the pro- 
visions of such state laws. Diamond Glue Company v. United States 
Glue Company, 187 U. S. 611, 612, 613, 23 Sup. Ct. 206, 47 L. Ed. 
328. I do not question the power of a state to provide that ail con- 
tracts, not afïecting interstate commerce, made within and to be per- 
formed within its borders by the parties, between one of its citizens, 
corporation, or individual, and a foreign corporation, shall be void in 
case such foreign corporation fails to comply with lawful conditions 
imposed as a prerequisite to its doing business within such state. The 
question hère for décision is: Has the state of New York in or by 
the statutes referred to made the contract in question illégal or void? 
If so, and the contract relied upon by the défendant is the same one 
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under which the accounts were transferred and upon which the plaintifï 
must rely for recovery, it cannot maintain the action. Diamond Glue 
Co. V. United States Glue Co., 187 U. S. 614, 23 Sup. Ct. 206, 47 
h. Ed. 328; McMullen v. Hoffman, 174 U. S. 639, 19 Sup. Ct. 839, 
43 L. Ed. 1117. The plaintifï corporation, by those written agreements 
"No. 1" and "No. 2," sold to défendant corporation certain con- 
tracts made by plaintifï corporation with certain parties, and which the 
défendant corporation assumed and agreed to perform, and as to and 
in respect to which plaintiff corporation made certain guaranties. 

The plaintifï corporation now sues to recover the priée agreed to be 
paid for such contracts by the terms of the agreement ; in other words, 
seeks to enforce its provisions. The défendant corporation says to 
plaintifï : "You hâve not performed on your part, but, to our damage, 
hâve violated same, and we counterclaim our damage." Thereupon 
plaintifï corporation says : "You cannot do that, as the contract is void, 
or nonenforceable by you, as you were not and are not authorized to do 
business within the state of New York. We could legally sell you the 
contracts and you could legally purchase and become bound to pay us 
therefor, but, inasmuch as you could not legally perform or exécute 
the contracts purchased as they called for work to be done in the state of 
New York, the doing of business in that state which you could not do 
because of the provisions of the statutes thereof, you cannot counter- 
claim your damages for our nonperformance, even though you bave, in 
fact, fully performed the contracts we sold you with the other party 
thereto, and hâve thus relieved us from the obligation of performance." 
I do not think this contention is sound. The New York statutes bave 
not said that the one party, the domestic corporation, may enforce such 
an agreement and recover the considération agreed to be paid, having 
wantonly and fiagrantly violated its conditions and provisions, and that 
the other party, the foreign corporation, shall not be able to défend 
the action or counterclaim its damages in a suit for such considération 
because it had not complied with certain statutes imposing conditions 
précèdent to its doing business within the state. While it may be true 
that défendant hère could not bave counterclaimed its damages in 
the state courts, in an action for the considération, which I doubt, 
clearly it may in the courts of the United States, for there is no prohibi- 
tion anywhere against its so doing. By section 181, c. 908, p. 856, 
Laws N. Y. 1896 : 

"Every foreign corporation * * • shall pay to the state treasurer, for 
the use of the state, a license fee of one-eighth of one per eentiim for the 
privilège of exercising its corporate franchises or carrying on its business 
in such corporate or organized capacity in this state. * * * No action shall 
be maintained or recovery had in any of the courts in this state by such 
foreign corporation without obtaining a receipt for the license fee hereby im- 
posed within thirteen months after beginning sucli business within the state." 

This simply imposes the tax which may be collected in any of the 
ways provided by law. If the same is not paid, and the receipt ob- 
tained, the doors to a remedy on the contract made by such corporation 
or for the goods sold or labor performed, as the case may be, in the 
courts of the state of New York, are closed against it, but there is no 
suggestion that the contract or sale is void or illégal, or that no cause 
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of action may accrue in its favor, or that no recovery may be had in 
the courts of other states or in the courts of the United States. The 
tax is iniposed for the privilège of doing business in the state, but this 
statute does not prohibit the corporation from doing business until the 
tax is paid. It simply suspends the remedy in the courts of the state 
until tlie tax is paid and the receipt obtained. 

But section 15 of chapter 687, p. 180,5, Laws N. Y. 1893, "an 
act to amend the gênerai corporation law," is more drastic. This sec- 
tion provides : 

"No foreigu stock corporation, otlier tlian a monied corporatioii, sliall do 
business in this state witliout baving first procured from tbe Secretary of Stato 
a certiflcate that it bas eomplied witb ail tbe vequiremeuts of law to autborizo 
it to do business in tbis state, and that tbe business of tbe corporation to 
be cari'ied ou in tbis state is such as may be lawfuUy carried on by a corpora- 
tion incorporated under tbe laws of tbis state foi- sncb or similar business, 
or, if more than one kind of business, by two or more corporations so incor- 
porated for sucb kinds of business respectively. Tbe Secretary of State 
sball deliver sucb eertificate to overy sncb cori)oratiou so complying witb 
tbe requirements of law. * * * No foreign stock corporation doin.cr busi- 
ness in this state without such eertificate sball maintain any action in tbis 
state upon auy contract made by it In tbis state luitil it sball bave procured 
such eertificate." 

This does not déclare sales or contracts made by the foreign cor- 
poration which bas not procured such a eertificate or eomplied witb the 
statute void, or even illégal. It forbids doing business until the eer- 
tificate is obtained, and suspends the remedy in the courts of the state 
of New York on sales or contracts made or for work doue until the 
eertificate is obtained. It bas no effect upon the sale or contract made, 
or upon the remedy in other courts. This section was again amended 
in 1901 by page i;î26, c. 538, § 1, but no change material hère was 
made. So the tax law quoted was amended by chapter 5-8. p. 1364, 
Laws of 1901, but in no respect material hère. The rule of law appli- 
cable in such cases is thus stated in 19 Cyc. 1301, viz. ; 

"Where, however, the contract is not void, but the statute merely prohibits 
the foreign corporation from niaintaining an action tliereon in any court of 
tbe state, it bas been beld that the corporation may nevertheless maintain 
an action in tbe fédéral courts since a fédéral court will not refuse to en- 
forcc a valid contract, harmless in itself, which is nonenforceable in tbe 
state courts merely on account of noucomplianco witb the state adminis- 
trative régulations." 

See, also. Blodgett v. Lanyon Zinc Co., 120 Fed. 893, 58 C. C. A. 
79; Eastern Bldg. Ass'n v.'Bedford (C. C.) 88 I^ed. 7; Caesar v. 
Capell (C. C.) 83 Fed. 403; Sullivan v. Beck (C. C.) 79 Fed. 200. 

Contracts are not necessarily illégal and void when made by a for- 
eign corporation with a citizen of a state, and are to be performed 
within the state, for the reason such corporation bas not eomplied with 
the laws of such state imposing conditions with which it must comply 
before doing business there. Fritts v. Palmer, 132 U. S. 282, 10 Sup. 
Ct. 93, 33 L. Ed. 317 ; Bedford v. Eastern Building & Loan Associa- 
tion, 181 U. S. 227, 21 Sup. Ct. 597, 45 L.Ed. 834. If the laws of the 
state déclare such a contract illégal and void, or forbid the doing of the 
acts to be donc under it, or déclare that ail contracts made by such a 
foreign corporation, which has not eomplied with its laws, within 
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the state or to be performed there, shall be illégal or void, then such 
contracts are void. If the highest court of the state has given con- 
struction to its statutes fixing the conditions on which a foreign cor- 
poration may do business within the state, and held they make ail 
contracts entered into by it without complying with such conditions 
void, and they do not directly relate to interstate commerce, or dis- 
charge citizens from their contract obligations, or are not répugnant 
to the Constitution and laws of the United States, or inconsistent with 
those rules of public law which secure the jurisdiction and authority 
of each state from encroachment by ail others, or those principles of 
natural justice which forbid condemnation without opportunity for 
défense (Cable v. U. S. L. I. Co., 191 U. S. 288, 21 Sup. Ct. 74, 48 
L. Ed. 188 ; Bedford v. E. B. ^ L. A., 181 U. S. 227, 21 Sup. Ct. 
597, 4.5 L. Ed. 8.34; Blake v. McClung, 172 U. S. 239, 19 Sup. Ct. 
165, 43 L. Ed. 432; Pembina C. S. M. & M. Co. v. Pennsvlvania, 
125 U. S. 181, 8 Sup. Ct. 737, 31 E. Ed. 650), then the courts of the 
L^nited States are bound by and give effect to such construction 
(Chattanooga National Building & Eoan Association v. Denson, 189 
U. S. 408, 23 Sup. Ct. 630, 47 L^Ed. 870 ; Waters-Pierce Oil Company 
V. Texas, 177 U. S. 28, 42, 43, 20 Sup. Ct. 518, 44 L. Ed. 657 ; Miller 
V. Ammon, 145 U. S. 421, 12 Sup. Ct. 884, 36 L. Ed. 759 ; Diamond 
Glue Co. V. U. S. Glue Co., 187 U. S. 611 , 2". Sup. Ct. 206, 47 E. Ed. 
328 ; Cable v. U. S. Eife Ins. Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L- 
Ed. 188; N. Y. Life Ins. Co. v. Cravens, 178 U. S. 389, 396, 20 Sup. 
Ct. 962, 44 L. Ed. 1116), but such contracts are not necessarily void 
because of noncompliance with such conditions (Fritts v. Palmer, 132 
U. S. 282, 10 Sup. Ct. 93, 33 L. Ed. 317), and the Court of Appeals 
of the state of New York has not given such a construction to the 
statutes referred to. In Beale on Foreign Corporations, § 213, it is 
said, citing many cases : 

"The weiglit of authority supports the view that contracts niade by the 
foreign corporation witliin the state before complianee with the statute are 
n'ot void, and tliat suit niay be brought upon tliem either by tlie other party 
or (after complianee, if that is, as often happons, made a condition of suing) 
hy the corporation. In aecordance with this doctrine, it is held that in spite 
of noncompliance with the statute suit may be brought on the contract in 
the courts of another state, or in the fédéral courts. The same doctrine is 
held as to other transactions. Thus mortgage or trust doeds talion by cor- 
porations before complying with the statutes are not void ; and on "subsé- 
quent complianee with the statute are good as from the date of making. The 
same holds true of other securities taken by a corporation. So titles to land 
acquired by foreign corporations by purchase are valid ; and titles given on 
foreclosure of mortgages to foreign corporations are likewise valid." 

The author also cites cases holding the contrary. It is évident that 
the question rests largely on the interprétation to be put on the lan- 
guage of the statute itself , and as deterniined by the highest court of the 
state where such détermination has been had. See cases cited. That 
the Législature of a state cannot efïectively forbid the bringing of a 
suit in the fédéral courts is decided in Bank of B. N. A. v. Barling 
(C. C.) 44 Fed. 641; Barling v. Bank of B. N. A., 50 Fed. 260, 1 
C. C. A. 570; Columbia Wire Co. v. Freeman Wire Co. (C. C.) 71 
Fed. 302; Sullivan v. Beck (C. C.) 79 Fed. 200; Blodgett v. Eanyon 
Zinc Co., 120 Fed. 893, 58 C. C. A. 79. 
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The gênerai demurrer to ail the counterclaims is therefore overruled. 

Corning to the spécial grounds of demurrer to the separate counter- 
claims, there is more difficulty. As stated, the first counterclaim, set 
forth in paragraphs 3 to 7, inclusive, is good, and the demurrer 
thereto is overruled. So of the second counterclaim, paragraph 8 to 
10, inclusive. 

The next, or third, alleged counterclaim, paragraphs 11 and 12, 
fails to State facts constituting or showing a valid counterclaim. Mère 
récitals, especially those by way of argument, contained in a pleading, 
are not sufficient allégations of fact; and this counterclaim, instead 
of alleging that there were no net profits beyond the guaranty of 15 
per cent, nor any profits of 15 per cent, or of any amount, and that 
there were bad debts, stating the amount, merely recites as a légal con- 
clusion, without alleging facts to support it, that: 

"And the total amount of such bad debts was, by this amount so unpaid, 
in exeess of the amount of net profits beyond the guaranty of 15 per cent. ; 
there having been no net profits beyond such guaranty nor any profit of 15 
per cent, as guarantied, and that the total amount of such bad debts, to vvit, 
the sum of $60,702.77, thereupon became due from the plaintifC to this de- 
fendant, but bas never yet been paid, nor any part tliereof, altliough pay- 
inent bas been ofteu demanded." 

The fourth alleged counterclaim, paragraphs 13 and 14, is even more 
déficient. The whole counterclaim reads: 

"13. That by said supplemental agreement of June 1, 1900, article third 
thereof, it is provided as follows : 'Third. The party of the first part [plaintiff] 
reafflrms its obligations to consider ail moneys receivable by it from the bridge 
Company, under this or any other agreement, as a trust fund primariJy applica- 
ble to the payment and satisfaction of ail the debts and liabilities of the party 
of the first part [plaintiff], and expressly agrées to pay and fully diseharge ail 
its debts and liabilities with ail due speed.' 

"14. That the plaintiff did not diseharge ail its debts and liabilities as 
agreed but allowed certain of said debts and liabilities to remain outstand- 
ing and unpaid whereby the défendant was damaged in the sum of $18,295.78." 

There is no statement or allégation giving the ainount of debts and 
liabilities not paid or discharged, and hence there is no foundation or 
basis stated for the statement as to the damage sustained. Nor is there 
any allégation that any moneys were received from the bridge company. 
Hence there was no trust fund with which or from which to pay such 
debts. From the meager statement of this item of the contract the 
only fair inference is that such debts were to be paid from such trust 
fund only. There is no référence to other parts or allégations of the 
answer or of the contract, and they are not referred to and made a part 
of the counterclaim by référence thereto. 

For the same or similar reasons the fifth, and last, counterclaim, para- 
graphs 15 and 16, is fatally defective. It reads: 

"15. That the plaintiff by said sale under said agreements hereto annexed 
represented and warranted to the défendant that it, the plaintiff, was the 
owner of said contracts assigned as aforesaid. 

"16. That the plaintiff was not the owner of certain of said contracts which 
it purported to assign, and thereby the défendant was unable to establish any 
right in and to said certain contracts and sufltered loss and damage in the 
suia of $5,645.00." 
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A counterclaim must state facts showing a cause oî action in favor 
of the party alleging it against the plaintiff. In pleading it is not 
necessary to repeat in each counterclaim ail the facts essential to make 
it complète; but, if this is not donc, there must be an intelligible 
référence to other parts of the same pleading for such facts, and they 
must be contained in the pleading. And facts not conclusions must 
be alleged. If a contract and a breach thereof is relied upon, the con- 
tract must be stated and a considération shown. 

In Baylies' Code Pleading (Ist Ed.) p. 280, § 36, it is said: 

"Mode of Pleading a Counterclaim. — A counterclaim should be pleaded in 
the same manner tliat the défendant would plead the same facts if stated 
in a complaint in an action brought by him against the plaintiff. It is in 
efCect a complaint in a cross-action; and the gênerai rules governing the 
statement of a cause of action in a complaint apply to the statement of the 
facts constitutiiig a counterclaim." 

Among the many cases demonstrating the insufficiency of those 
counterclaims are the following: Baylies' Code PI. & Pr. (2d Ed.) 
78, §§ 4, 5; Recknagle v. Steinwav, 58 App. Div. 353, 69 N. Y. 
Supp. 133; Booz v. Cleveland Co., 45 App. Div. 593, 61 N. Y. 
Supp. 407 ; Wallace v. Jones, 68 App. Div. 191, 74 N. Y. Supp. 116 ; 
Bigelow V. Drummond, 43 Mise. Rep. 618, 87 N. Y. Supp. 581; 
Victory Mfg. Co. v. Beecher, 55 How. Pr. (N. Y.) 193; Landau v. 
Levv, 1 Abb. Pr. (N. Y.) 376; Sinclair v. Fitch, 3 E. D. Smith (N. 
Y.) '677; McKenzie v. Fox (N. Y.) 8 N. Y. Supp. 800. 

it may be remarked that the court on the trial is entitled to hâve the 
pleadings clear, definite, and certain. 

The demurrer to the third, fourth, and fifth counterclaims is there- 
fore sustained, but défendant may serve an amended answer within 
20 days. 



CARPENTER v. BOROUGH OF YEADON et al. 

(Circuit Court, E. D. Pennsylvania. Marck 4, 1907.) 

(No. 23.) 

1. MtTNICTP.iL COKPOEATIONS— VaLIDITY OF ORDINANCB. 

Where the I.egislature has conferred upon a municipal corporation In 
express terms the power to do a spécifie thing, an ordinance passed pur- 
suant thereto cannot be impeached in the courts, because it would hâve 
been unreasonable if passed in the exercise of a gênerai or incidental 
power, there being no question of traud or oppression raised. 

2. Same— PowEB to Begulate Cemeteeies— Pennsylvania Borotjgh Aor. 

The power conferred on boroughs by the Pennsylvania borough act of 
1851 (P. L. 322, § 2, cls. 16, 17) "to prohibit within the borough the burial 
or interment of deceased persons, or within such partial limits within the 
same as they may from time to time prescrihe," and "to make such other 
régulations as may be necessary for the health and cleanliness of the bor- 
ough," may properly be exercised by the passage of an ordinance by the 
borough council, and such an ordinance prohibiting the establishment of 
any new cemetery within the borough or any burials except within the 
limits of existing cemeteries is within such power and valid. 

3. Cemeteries — Lands Cosstituting Cemeteby. 

Certain persons obtalned an option for the purchase of a tract of land 
of 90 acres. Three acres were to be purchased separately and the re- 
malnder by a later date stated. The three acres were purchased au.d 
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pald for and devoted to cemetery purposes, the bodies from an existing 
cemetery being ruoved and reburied tliereon. After this the borougU 
passed an ordinance proliibitlng the establishment of any new cemetery 
therein, or "tbe enlargement of the eslsting cemeteries or burying 
grouuds within the borough, by adding thereto or using for the purposes 
ot interment ground net now owned by the owners of such cemeteries or 
burying grounds." Prior to thls the purchasers of the three acres had 
orgauized a cemetery association to which such land was afterward trans- 
ferred, and which still later completed the purchase of the remaining 87 
acres largely on crédit and by payment in its stocli. The greater part of 
the stocli was issued to the promoters, and the association being unable 
to sell its treasury stock was without funds. The 87 acres was not sub- 
divided Into lots nor prepared for cemetery purposes, nor were any burials 
made therein, and at the end of three or four years the land was sold In 
foreclosure proceedings to an individual purchaser. Held, that such land 
was not an established cemetery at the tinie of the ordinance, within the 
meaning of such ordinance, and that the purchaser was not entitled there- 
under to use it for cemetery purposes. 

In Equity. On final hearing. 

E. Wanng Wilson, A Lewis Smith, and John G. Johnson, for 
complainant. 

Isaac E. Johnson, O. B. Dickinson, and Dwight M. Lowrey, for 
respondent. 

J. B. McPHERSON, District Judge. This is a bill in equity tirought 
by the complainant against the borough of Yeadon and certain of its 
ofificers to restrain the enforcement of an ordinance passed in July, 1895. 
The ordinance is as follows : 

"Section 1. The councils of the borough of Yeadon do ordain: The estab- 
lisluneut or use for purposes of Interment of any new cemetery or burying 
ground in addition to those now existing within the limits of the borough at 
any time hereafter is hereby prohibited. 

"Sec. 2. The enlargement of tbe existing cemeteries or burying grounds 
within the borough, by adding thereto or using for purposes of interment 
ground not now owned by the owners of such cemeteries or burying grounds 
respectively is hereby prohibited. 

"Sec. 3. The interment of any human body in any place within the borough 
of Yeadon except in ground now used as a cemetery or burying ground, or 
without the requiremcnts of the borough board of health having been com- 
plied with, is declared to be a nuisance, and is hereby prohibited. 

"Sec. 4. Disinterments may only be made between the first day of Octo- 
ber and the thirty-flrst day of May, instead of between the first day of No- 
vember and first day of May as heretofore provided. 

"Sec. 5. AU disinterments shall be made during the daylight and superln- 
tendents of burial grounds are prohibited from allowing any dead body to 
be removed from or interred in their respective grounds between sunset and 
sunrise. 

"Sec. 6. Bodies may be disinterred and removed from grave to grave In the 
same cemetery by permits between June first and October first. 

"Sec. 7. In ail such cases the remains shall not be exposed to view without 
spécial permit from the board of health. 

"Sec. 8. Ail permits for disinterments from vaults or grave shall become 
void unless used within seventy-two hours after date of issue. 

"jSo iuterment of any human body shall be made within the limits or within 
the portion of the limits, of any cemetery, now or hereafter located within 
the borough of Yeadon, or anywhere else In said borough, until there shall 
bave been filed by the superintendent of the cemetery in which the proposed 
interment is to take place, if it is to be in a cemetery, or by the person hav- 
ing charge of such interment if It is not to be in any cemetery, with the secre- 
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tary of the board of health for the time being of tlie said borough, a certif- 
icate of death for each human body proposed to be so interred, giving the 
full name, âge, sex, cause of death, and last résidence of the deceased, and 
signed by the physician attending during the last illness or by a coroner or 
health oflicer of this or some other municipality, and a permit for the inter- 
ment of each such human body issued by the siiid secretary of the board of 
health of said borough, the fee for which permit shall be one dollar ($1). and 
shall be paid to the'said secretary of the board of health of said liorongh (ta 
be by him paid into the borough t'reasury) by the superintendeut of tlie cenip- 
tery in which the interment is to take place, if it -is to be in a cemetery, 
othervvise by the person applyîng for sucli permit, before such Dcrniit fsh-'l' 
be issued. In case the said certificate of death shall show that tlie deccnse'^ 
bas died of any communicable disease, and in case knowlodge of that fact 
shall corne to the secretarj' of the board of health of said borough in an- 
other way, the secretary shal! report the same to the board of health beforo 
issiiiiig the said permit, whereupon the said board may either prohibit such 
interment, or direct and enforee such précautions to he taken in making such 
interment as they shall deem necessary to préserve the public health ; provid- 
ed. however, that in case of the removal of human bodies from one cemetery or 
other ground, either within or without the said borough, to a cemetery or other 
I)lace in said borough, the only certificate necessîsry to be flled shall be the 
permit, or an .ittested coiiy of the permit, issued by the cemetery or munici- 
pality from which said body shall be removed, but the permit for the inter- 
ment of such human body in any cemetery or elsewherc within this bornugh 
shall be taken ont and the fee thcrefor shall be paid in every case as above 
provided in thèse as in other cases." 

The foregoing ordinance was passée! in the exercise of the power 
given hy clauses 16 and 17 of section 2 of the gênerai borough act 
of 1851 (P. L. 1851, 323), under which the borough of Yeadon was 
incorporated. Thèse sections give to boroughs that are chartered 
under the act the power, 

"IC. To prohibit within the borough the burial or interment of deceased 
persons, or within such pai'tial limils witliin the same as they may from time 
to time prescribe, and to regulate the depth of graves. 

"17. To make such other régulations as may be necessary for the health 
and cleanliness of the borough." 

The complainant is the owner of two tracts of land, not contiguous, 
one containing 75 acres and the other containing 12 acres to which he 
acquired the légal title in 1898 by virtue of a sheriff's sale upon the 
foreclosure of a mortgage. He desires to use thèse two tracts for 
cemetery purposes — claiming to hâve succeeded to the rights of a 
corporation called the North Mount Moriah Cemetery Company, of 
which more will be said hereafter — but the borough refuses to permit 
him so to do, even upon payment of the fee and compliance with the 
other régulations prescribed by the ordinance of July, 1895. The com- 
plainant has accordingly brought the dispute into court, and attacks 
the borough's refusai on two grounds : 

(1) Because the ordinance is unreasonable and therefore illégal 
(to quote the language of paragraph 16 of the bill) "inasmuch as it 
directs that certain grounds may be used for purposes of interment, 
whilst other groimds may not he used, including those of the com- 
plainant." 

(S) Because "the terms of said ordinance are not applicable to 
him, inasmuch as the cemetery in question was established at the time 
of the passage of the said ordinance." 
151 F.— 56 
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Thèse positions will be considered in their order. Since the con- 
troversy has to do with the construction of a Pennsylvania statute 
that affects the use of land in Pennsylvania, it is obvious that a féd- 
éral court should be controlled by such décisions of the state Su- 
prême Court as may throw light upon the subject, and that décisions 
in other states on the same gênerai subject are of inferior authority. 
Before turning to the décisions, however, it should first be observed 
that the power under which the ordinance in question was passed is 
an express, and not an implied, power. Clause 16 of section 3 is not 
of doubtful meaning. It gives boroughs incorporated under the act 
the power to prohibit interments altogether within the municipal limits, 
or to permit them within whatever area or areas the council may see 
proper to designate. That such a power belongs to the state and may 
be delegated to its municipal agents, such as cities and boroughs, 
is not open to question. The power of the Législature to prohibit 
ail future interments within the limits of towns or cities was expressly 
recognized by the Suprême Court of Pennsylvania in Kincaid's Appeal, 
66 Pa. 411, 5 Am. Rep. 377, and in Craig v. Presbyterian Church, 
88 Pa. 43, 32 Am. Rep. 417, where the whole subject of burial and re- 
moval is elaborately discussed, and the législative power, either by 
act of assembly directly regulating the matter or by an act delegating 
the power of régulation to its municipalities, is unequivocally affirmed. 

Assuming, therefore, that the borough of Yeadon was expressly 
given such power by the act of 1851, the next question is whether the 
reasonableness of the ordinance by which it exercised the power is 
open to question in the courts. This question, I think, must be an- 
swered generally in the négative. The rule is thus stated in Dillon 
on Municipal Corporations (4th Ed.) § 328 : 

"Where the Législature, In terms, confers upon a municipal corporation the 
power to pass ordinances of a specifled and defined eharacter, if the power 
thus delegated be not in conflict with the Constitution, an ordinance passed 
pursuant thereto cannot be impeached as invalid, because it would hâve been 
regarded as unreasonable if it had been passed under the incidental power of 
the corporation, or under a grant of power gênerai in its nature. In other 
words, what the Législature distinctly says may be done cannot be set aside 
by the courts, because they deem it to be unreasonable or against sound pol- 
icy. But where the power to legislate on a given subject is conferred, and 
the mode of its exercise is not prescribed, then the ordinance passed in pur- 
suance thereof must be a reasonable exercise of the power, or it will be pro- 
nounced invalid." 

Doubtless a fraudulent or oppressive exercise, even of a power ex- 
pressly granted, might be judicially restrained, but there is no évidence 
hère of either fraud or oppression. And, if the complainant is to be 
understood as declaring the ordinance to be invalid on the ground 
that the mode of exercising the power was not prescribed by the act 
of 1851, and that the ordinance of July, 1895, was not a reasonable 
exercise of the power, I think the answer to his argument is threefold : 

First. The act of 1851, while it does not specifrcally say that the 
power to prohibit interments shall be exercised by the passage of an 
ordinance, does say, in the first clause of section 2, that : 

• The powera of the corporation shall be vested In the corporate offleers des- 
ignated in the charter. They shall bave power: 
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"1. To make such laws, ordlnances, by-Iaws and régulations, not Incon- 
slstent wlth the laws of this cominonwealtli, as they shall deem necessary for 
the good order and govermnent of the borough." 

The section then goes on to enumerate in its rcmaining clauses what 
powers the borough is to hâve, and the effect of the whole section, 
taken together, is to give to the borough express povver to pass ordi- 
nances on the subject now under discussion. 

Second. But, even if it should be held that the act does not prescribe 
expressly the mode in which the power is to be exercised, I do not see 
upon wlîat ground it can be successfully maintained that the passage 
of an ordinance is not a reasonab'.e exercise of the povver. Indeed, it 
could not be otherwise exercised, as it seems to me. Certainly no other 
way has been pointcd out by the complainant's argument. The subject 
seems to be for the borough council, in the first instance, and not 
for the administrative officers alone, 

Third. But, if the argument is that the mode of exercising the 
power was unreasonable because tlie ordinance permitted existing 
cemeteries to continue to bury the dead, while it prohibited burial in 
any other part of the borough, this is to be said in reply : The ordinance 
does no more than clause 16 expressly permits, namely, define par- 
tial limits within which interments may take place, and this, I think, 
might be done as properly by gênerai words of exclusion as by words 
of précise définition. The partial limit prescribed by the ordinance 
was, in my opinion, fully justified by the évidence that was laid before 
the court, and was no doubt within the knowledge of the council. I 
shall not discuss the testimony upon this point, but content myself with 
saying that when the size and population and surroundings of the bor- 
ough are considered, and the unusual proportion of its area tliat was 
already devoted to the burial of the dead, the reasonableness of putting 
a stop to the establishment of new cemeteries (if that question is sub- 
ject to review by a court) was, at the most, so fairly balanced that the 
discrétion of the borough council should not be interfered with. For 
my own part, having read ail the testimony on this subject, I agrée 
that the discrétion of the council was exercised properly, and for the 
public good. 

The second défense is that the complainant's ground was an es- 
tablished cemetery in July, 1895, and therefore that the borough or- 
dinance did not apply to it at ail. Upon this point I find the facts to 
be as follows: In July, 1894, Alexander Harding was the owner of 
90 acres of unimproved land in the borough of Yeadon, including the 
two tracts in controversy, of 75 acres and 12 acres respectively, and 
3 acres more, which will be further referred to in a moment. As al- 
ready stated, the first two tracts are not contiguous, and the 12-acrc 
tract may be dismissed from further considération with the remark 
that it is unimproved woodland on which nothing has ever been done 
to fit it for cemetery purposes. It is not connectée! in any way with the 
75-acre tract, and — standing by itself, as it does — cannot be said to be 
an "established" cemetery in any sensé of that word, whatever Hard- 
ing's grantees may hâve intended ultimately to do with it. 

In July, 1894, Dutton, who had conceived the idea of laying out a 
cemetery on this tract, obtained an option from Harding to buy 3 acres 



884 151 PEDBEAL EEPORTBR. 

at $5,000, and the remaining 87 acres at $135,000. A separate settle- 
ment was to be made for the 3 acres on or before October 1, 1894, 
and for the 87 acres on February 1, 1895. On October 1, 1894, a set- 
tlement between Dutton and Harding was made for the 3 acres of 
land, the price was paid in full by Dutton, and a deed, dated July 11, 

1894, free from incumbrance, was delivered to Joseph Costello, Dut- 
ton's appointée, who was a mère holder of the légal title, a "straw 
man," as he is sometimes called in the testimony. Harding aiso agreed 
that his grantee should hâve a right of way over the 75-acre tract to 
the 3 acres thus conveyed, even if the purchase of the 87 acres should 
not be carried out. A reason, and no doubt the principal reason, for 
this separate dealing with the 3 acres, is to be found in the fact that in 
March or April of 1894 Dutton had made a contract with the Mach- 
pelah Cemetery Society, whose burial ground was at llth street and 
Washington avenue in the city of Philadelphia, whereby Dutton was 
to buy the ground of the socie'ty in Philadelphia, and was to exchange 
with the lot owners of the society lots in a new cemetery containing 
not less than 3 acres. He agreed further to move ail the bodies at 
his own expense. Several other persons were interested with Dutton 
in this scheme which was carried out during the fall of 1894 and the 
spring of 1895. The bodies buried in the Machpelah Cemetery were 
removed to the 3 acres just referred to, and thèse acres were there- 
after known as the Machpelah section of the North Mount Moriah 
Cemetery — Dutton and certain associâtes having taken out a charter 
of incorporation under this name on Jul}' 14, 1904, with a capital stock 
of $1,000, divided into 30 shares. In order to provide funds for the 
expense of moving the bodies to the 3-acre tract an advance of $25,- 
000 was made by one Sinnott in the fall of 1894, which was secured 
by a mortgage on the ground of the Machpelah Cemetery in Phila- 
delphia, and was guarantied by complainant Carpenter and another 
of the interested parties. The advance was made upon the agreement 
that the land of the Machpelah Society which Dutton had bought 
should be sold, that the mortgage should be paid, and the profits should 
be divided, "/n to Sinnott and the guarantors of the mortgage, and 
^/i7 to Dutton and his friends, as owners of the land. In the fall of 

1895, after the ordinance under considération had been pa-sed, the 
ground of the Machpelah Society in Philadelphia was sold for a price 
large enough to pay Sinnott's mortgage, with the additional expense 
of moving the bodies, and to produce a net surplus of about $40,000. 
On December 3, 1895, Joseph Costello, the holder of the légal title, 
at the direction of the real parties in interest, executed and delivered 
to the North Mount Moriah Cemetery a deed for the 3 acres, known as 
the Machpelah section. 

Sometime after the incorporation of the North Mount Moriah Ceme- 
tery Company Dutton and his associâtes communicated to Harding 
their inability to carry out the purchase of the remaining 87 acres, 
unless Harding would accept at par $30,000 of stock in the company, 
in lieu of a like amount of cash. In December, 1895, after further 
negotiations between Dutton and Harding for a modification of the 
original contract, a new agreement and a settlement thereunder were 
made, whereby Harding accepted, in lieu of $135,000 in cash and mort- 
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gages and $7,500 in stock in the company, as had been stipulated in 
the original agreement, a total payment of $105,000 in cash and mort- 
gages, and $37,500 of full-paid stock in the company; and thereupon 
he delivered to Costello, Dutton's appointée, a deed for the 87 acres 
subject to an existing mortgage of $18,000 — which was counted as part 
of the price — and took from Joseph Costello, in part payment, a 
purchase-money mortgage for $35,000 ; and on the same day Costello 
conveyed the 87 acres, mediately throiigh Charles S. Baker — another 
"straw man" — to the North Mount Moriah Cemetery Company, sub- 
ject to the mortgages just referred to. 

Not long aftervvard stock of the company was issued for the land 
obtained from Harding, and was delivered in certain proportions be- 
tween Dutton, Sinnott, and others interested in the enterprise. To 
carry out the agreement among themselves, the stock was increased 
to 8",000 shares, or $400,000. Of thèse, 6,000 shares were issued on 
December SO, 1895, to Baker, the straw man to whom the intermediate 
deed from Costello had been made, and Baker forthwith divided the 
stock among the interested parties, various other straw men taking 
title for Sinnott and others, and forming a majority of the board of 
directors. In this manner the complainant Carpenter became the owner 
of 1,066 shares — $50,300 — for which he never paid anything, except 
as he was interested in the proceeds of the sale of the Machpelah So- 
ciety's land. His interest was based upon the soliciting of the loan 
of $25,000 from Sinnott, and his ratable guaranty of the mortgage 
that had been given to secure that loan upon the ground of the Mach- 
pelah Society. 

The following paragraph, which has my approval, is taken neariy 
Verbatim from the brief of defendant's counsel, and contains other facts 
bearing on the question now under considération. 

"The North Mount Moriah Cemetery Company never had any suh.scription 
or underwritln.a: of its stock, and never was in a financial position to develoyi 
and maintain a cemetery on the 87 acres. The only money — other tlian that 
derived from the sale of the .erouud of tlie Machpelah Cemeteiy Society in 
Philadelphia — that was contrihuted to tlie enterprise in considération of stoeli 
was $1,000 contribiited by William Bradley and applied on the contraet for 
the 87 acres, and .'Jô.OOO contrihuted by Dutton and applied in acquiring a 
clear title to the 3 acres. Ail other money was contrihuted in the form of 
loans or extensions of ei'edit by Carpenter, Wilkinson, Sinnott, and Dutton, 
amounting to $3,000 or $4,000, principally to pay interest. AU suggestions for 
contributions of cash to the treasury by tlie members of the company, ail 
efforts to borrow money on the crédit of the enterprise, and ail suggestions for 
the sale of any part of the 2.000 shares of treasury stock, proved abortive. 
No work was ever doue upon the 87 acres by the promoters, or by the North 
Mount Moriah Cemetery Company, other than a preliminary survey and tho 
préparation of a projiosed plat : the grading of a road from the 3-acre tract 
soutli, through the 87 acres to Whitby avenue, being the right of way due the 
Machpelah section; and grading to a slight extent upon one or two Con- 
necting roads. A cojiy of the plat will be found in the eomplainant'a record. 
No interments were ever made, and no burial lots were ever sold in the 87 
acres. The principal business doue by the board of directors between De- 
cember 20, 1895, and April, 1898, was to pass resolutions every quarter pro- 
viding for the extension of the company's notes for money borrowed. In the 
spring of 1898 the North Mount Moriah Cemetery Company, bclng without 
funds or hope of success, abandoned the enteri)rise, so far as the 87 acres 
were coucerned, and, being in default for interest on the Harding mortgage of 
.$25,000, the mortgàgee foreclosed. Finally a sheriff's sale in foreclosure was 
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had on May 28, 1898, and the complalnant, Carpenter, bought the 87 acres for 
$50,000, subject to a mortgage of $48,000 and accrued Interest Tlie sberiflTs 
deed to Carpenter was dated July 13, 1898." 

Upon thèse facts, I do not think it can be successfully contended that 
a cemetery had been "established" upon the 87 acres, or upon any part 
of either tract making up that area, in July, 1895, when the ordinance 
was passed. The scheme was purely spéculative then, a promoter's 
enterprise, lacking the needful funds to carry it through, and nursed 
along in the hope that the moncy might be found by and by. Lots 
could not be sold and were not sold, tliey were not even laid out on 
the ground, and it is clear that no attempt was made to use the 87 
acres, or any part of it, as a cemetery, for several years after the or- 
dinance was passed. To speak of a scheme likc this as an "established" 
cemetery would be, I think, to stretch the word far beyond its ordinary 
and proper meaning. 

I shall not çxtend this opinion by discussing the cases that were cited 
by counsel for either party. They hâve ail been examined and con- 
sidered to the best of my ability, and I find nothing in any of them to 
cause me to doubt that the complainant bas failed to make out his 
case. 

A decree may be entered dismissing the bill, with costs. 



WEST HARTLEPOOL STBAM NAVIGATION CO., Limited, T. 450 TONB 

OF KAINIT et al. 

(District Court, E. D. Georgia. S. D. Febniary 16, 1907.) 

1. SnipriNQ— Cesser Clause op Chaeteb Pabty— Lien on Caego Ovvned bt 

TniBD Party. 

The cesser clause of a cbarter party cannot create a lien in favor of 
the vessel on cargo owned by a third party, without a meritorlous claim 
for llability agaiust the goods or their owner, uniess such owner is shown 
to be privy to the charter. 

2. Same— Bill op Ladinq — Marginal Note Referrino to Chaeteb Party. 

A marginal note on a bill of ladlng reading, "Discharge and ail otuei 
conditions as per charter party dated Hamburg, ISth April, 1900," it not 
appearing by whom it was wrltten, is not any part of the contract, nor 
does it make a provision of the cesser clause of the charter party giving 
the yessel a lien on the cargo for demurrage blnding on the consignée, 
who was not a party thereto. 

8. Same— Consignée op Cargo — Demurrage. 

The consignée of a cargo, under billg of lading which obllgated it only 
to recelve the cargo as delivered by the vessel, leaving the duty of dis- 
charglng upon the vessel or the charterer, Is not sub.ieet to the provi- 
sions of the charter party respectlng the time for disoharging or de- 
murrage, nor, if liable for demurrage because of failure to reçoive the 
cargo as delivered, is such liability measured by the stipulated penalty 
provided in the charter party as between the owner and charterer, but 
is to be determined by évidence as to the actual damage resulting from 
Its neglect or default. 

In Admiralty. Libel in rem and in personam tor demurrage. 

William R. Leaken and Convers & Kirlen, for libelant 
iWalter G. Charlton, for claimant and respondent 
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SPEER, District Judge. The West Hartlepool Steam Navigation 
Company, Eimited, a British corporation, présents a libel in rem against 
450 tons of kainit. This is a portion of the cargo of the ship Bolton- 
hall. There are also charges in personam against Hamburg-Ameri- 
kanische Packetfahrt-Aktien Gesellschaft, the Hamburg American 
Line, Paul Klembt, the Southern Shipping Company, the Virginia 
Carolina Chemical Company, and E. W. Mansfield. The libel allèges 
that on the 18th of April, 190G, at Hamburg, Germany, the British 
steamship Boltonhall was chartered for a voyage from that port to 
Savannah, Ga., by the Hamburg-American Line, to safely carry and 
deliver a cargo of kainit to the Southern Shipping Company at the 
latter port, their agents, or such party or parties as should be desig- 
nated by them for delivery. Bills of lading were delivered by the 
master of the vessel, acting for the owner, to Paul Klembt for the 
Hamburg-American Eine, and by due course of indorsement were 
finally delivered to the Virginia Carolina Chemical Company, which 
is the owner of the kainit. It was provided by the charter party that 
the steamer should "be discharged at port of discharge at not less than 
an average of three hundred tons per weather working day," with 
the penalty that, "if detained longer, demurrage to be paid 4 pence 
British sterling per ton gross register for every day so detained." 
Stipulation was also made as follows : 

"ïlie cargo to be bvought to and taken from aiongside tlie stea)ner at char- 
terer's risk and expense. * * * The steamer to employ cbarterer's or their 
agent's stevedore and tally clerks for loading, stowing and disebarging the 
cargo at the usual lowest charge at port of loading and port of discharge ; 
cbarterer's respongil:)ility to cease on shipmcnt of cargo, but steamer to bave 
an absolute lien upon the cargo for ail freight, deadfreight and demurrage. 
Tbe steamer is to be discharged at one or two wharves at ber expense as or- 
dered by consignées wlthin 24 hours after steamer bas been entered at the 
custom bouse, consignées guaranteeing sufflcient depth of water." 

The charter party also required "the cargo to be brought to and 
taken from alongside the steamer at cbarterer's risk and expense," 
and was signed by Paul Klembt, the Hamburg-American Line, and by 
the agents of the owners. The bill of lading in the thirteenth clause 
stipulâtes : 

"Goods to be taken from tbe ship by the consignées directly tbey come to 
hand in disebarging tbe ship, and the carrier's responsibility to cease, package 
by package, immediately the goods leave the sblp's deck or tackle. If not 
taken from alongside by the consignées, tbey will be landed and deposlted at 
the expense of the consignée, and at bis risk oî tire, loss or injury, on the dock, 
or in warehouse, or in craft, tbe collector of the port being bereby autborized 
to grant a gênerai order for the diseharge, immediately after tbe entry of tbe 
ship." 

It is évident that this does not relieve the ship or the charterer of 
the duty of disebarging the cargo. The only obligation upon the con- 
signée is to take the goods. This construction of the provision in the 
bill of lading is avoided by the clause in the charter which requires 
the ship, through its own agent and at its own expense, to discharge 
the cargo "at one or two wharves," depth of water being guarantied. 

The Virginia Carolina Chemical Company, the consignée, présents 
its response and claim to the kainit libeled. It avers that, "having 
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paid the full value therefor, claimant was entitled to receive from saîd 
vessel, or from whoever was invested with authority in the premises, 
the said cargo of kainit without unreasonable delay." The claimant 
protests that it "has and had no concern with the terms of the charter 
party, or any other agreement between the owners of said Boltonhall, 
and any charterer, shipper, consignor, freighter, or consignée, and is 
in no wise bound by any stipulations, agreements, or understandings" 
between them. The libelant contends that the consignées are bound 
by the provision in the charter party for the discharge of the cargo 
at the rate of not less than 300 tons a day. It insists that, the discharge 
not having been effected in this time, the consignée is liable under the 
cesser clause of the contract for démarrage, as a penalty for a delay 
of nine days and two hours. The cesser clause in this charter is as 
follows : 

"Charterer's responsibility to cease ou shipment of cargo, but steamer to 
hâve an absolute lien upon the cargo for ail freight, deadfreiglit, and demur- 
rage." 

The consignée disclaims ail liability under this clause. It points out 
that no time for the unloading was fixed in the bill of lading, that a 
reasonable time under ail the circumstances of the case would be 
allowed, and that, in view of the évidence in this case, the time occupied 
was reasonable. 

The delay was occasioned by a strike, of a gênerai and aggravated 
character, in effect among the laborers of the stevedores in Savannah. 
It was impossible, the consignée contends, for the stevedores to unload 
the vessel, notwithstanding very diligent eiïorts were made to secure 
labor ; but that in no event, since the obligation was on the vessel or 
the charterer to unload, and since the vessel undertook this duty 
through its own agents, Smith & Kelley, is the consignée — which has 
at ail times been ready to accept the freight — responsible for the de- 
lay? The claim of the libelant is based solely upon the cesser clause. 
There is no charge of négligence or willful delay against the con- 
signée. It is to be observed that the owner of the kainit, brought over 
in the Boltonhall, did not sign the charter party. It does not appear 
that it was ever exhibited to the consignée. It is true that the owner 
accepted the bill of lading — which had a marginal référence in writing 
to the charter party — but it did not receive or accept its kainit until 
the loss on account of the demurrage had been fully incurred. It is 
alleged in the libel that the master secured the services of the steve- 
dores under the désignation of the charterer's agents at this port. It 
appears from the proof that he superintended the discharge of the 
vessel, and the consignées had nothing whatever to do with it. The 
loss, if any, resulted from the inability of the charterer's agents to 
unload the ship as they were obliged to do. The consignée incurred 
no responsibility for the failure to unload. The ship was obliged to 
deposit its goods in one or two wharves, and there is no prêteuse that 
the consignée had any actual participation in the failure to place the 
kainit as stipulated. It is true that the penalty for demurrage is ex- 
plicitly stated in the charter party, but the contract is between the 
shipowner and the charterer. Charter parties are construed like 
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other contracts. It is also true that the charter party gives the ship- 
owner a lien upon the cargo. This, as we hâve seen, is a part of the 
cesser clause. With référence to this, we find in Hughes on Admiralty, 
p. 165, the foUowing: 

"A curious ijrovision in modem charter parties is tbe clause known as tlie 
'cesser clause.' Its usual language Is, 'Owuer to liave a lien on the cari,'o for 
freisrlit, deadfreigbt, aud demurrage, charterer's liability to ccase when cargo 
is sliipped.' " 

Such clauses are always strictly construed. Applying this principie 
to the facts under considération, I conclude that had the cargo be- 
longed to the charterer, and were the charterer at fault, the lien of the 
cesser clause might be effective. But the title to the kainit vvas not 
in the charterer, it was in the consignée, and no lien created by the 
charter party — however explicit its literal expression — can be enforced 
against the goods of a third party, without a mérite rious claim for 
liability against such goods or such party, unless that party is clearly 
shown to be privy to the contract creating the lien. 

The libelant insists, however, that the consignée who received the 
goods is bound in this case by reason of a certain mémorandum in 
writing inserted in the margin of the bill of lading, as foUows: 

"Discharge and ail other conditions as per charter party dated Ilamburg, 
18th April, 1906." 

This marginal référence is not in the body of the bill of lading, 
and this is the more significant for the reason that other marginal 
références to freight are distinctly referred to within the bill. There 
is no proof when or how this mémorandum was inserted. It is not 
any part of the contract. The Suprême Court of the United States. 
in United States v. Kimbal, 13 Wall. 636, 20 L. Ed. 503, holds that: 

"A marginal note put by the quartermaster's Department on bills of 
lading of vessels chartered by them, 'that if on the arrivai of the vessel at the 
port of destination, the consignée should order her to anothor place to di.s- 
charge, such order in ail cases to be in writing on the bill of lading,' does not 
make a part of the contract entered into by the vessel." 

A fortiori, would this not be binding on the consignée. See, also 
The Majestic, 166 U. S. 384, 17 Sup. Ct. 597, 41 L. Ed. 1039 ; Wheelev 
on the Modem Law of Carriers, 263. 

But let it be supposed that the text of the bill of lading contained 
this marginal référence. Said the Suprême Court in Crossman v. 
Burrill, 179 U. S. 109, 21 Sup. Ct. 41 (45 L. Ed. 106) : 

"The provision of the charter party, which 'requires the bills of lading to be 
signed as presented. without pre.iudice to this charter,' while it obliges the mas- 
ter to sign bills of lading upon request of the charterers, does not mean tha' 
the bills of Indiug, or the consignée holding them, slinll lie subject to ail thr 
provisions of the charter; but only thnt the obligations of the charterers to 
the ship and her owners are not to be affeeted by the bill of lading so signed." 

The court continues: 

"The bills of lading, as already mentioned, provide only for 'paying freight 
for said lumber as per charter party dated 7th March. 1803, and averuge ac- 
eustomed.' They do not mention demurrage, or refer to any provisions of the 
charter, other than those concerning freight and avevage. It is v\'ell settle;! 
that a bill of lading in such a form does not subject au indorsee thereof, who 
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receives the goods under it, to any of tbose otlier provisions of the cliarter. 
It does not give liim notice of, or render him liable to, tlie spécifie provisions 
of tlae cliarter, whieh require a discliarge et a certain quantity of lumber per 
day, or, in defaiilt thereof, tlie payment of a speciflc sum for a longer déten- 
tion of the vessel ; but he is entitled to talîe tlie goods witbin a reasonable tiiiie 
after arrivai, and is liable to pay damages for undue delay in takiug tliem, 
according to the ordinary rules of law wbich govern in the absen(;e of spécifie 
agreement." 

This is precisely in point. It is true that the bill of ladinq- hère 
does give to the shipowner a lien for demurrage occasioned by tlie 
négligence or other miscondtict of the shipper or consignée. This 
demurrage is to be determined as usually by référence to the évi- 
dence, and is not in any sensé dépendent upon a stipulated penalty 
or forfeiture, like that sought to be enforced through the cesser 
clause. Hère no actual damages are either alleged or proven. The 
penalty is sought to be enforced in strict accordance with the cesser 
clause, and that is ail. 

It follows that the Virginia Carolina Chemical Company is not 
bound by the cesser clause or the penalty for its violation. The claim 
for the penalty, and the assertion of a lien therefor against the prop- 
erty of that company, must fall, and since there is no other claim 
for demurrage, and since the company has produced a receipt for 
$5,000 which évidences payment of the freight in fuU, the libel 
against it must be dismissed. 

While the respondents to the prayers in personam of the libel niay 
bave been served, nothing was proven on the trial or claimed against 
them in argument. The proctor for Hbelant restricted his attention 
exclusively to the alleged lien against the cargo under the cesser 
clause. This is probably ascribable to the facts developed in évidence. 
He doubtless realized that a court of admiralty is a court of equity, 
and that a claim against thèse parties must be determined with due 
regard to équitable principles. Novv there is no spécifie date for 
unloading the vessel mentioncd either in the charter party or in the 
bill of lading. The claim for demurrage, as we hâve seen, must be 
based upon the facts of the case, and would not be allowed if the 
ship was unloaded in a reasonable time in view of ail the évidence. ' 

Now what was the évidence which embarrassed the good ship Bolton- 
hall and her master? When she reached Savannah, she was con- 
fronted by a strike amoiig the longshoremen, the laborers of the 
stevedores. Thèse were American citizens of African descent. Tliey 
peremptorily demanded an increase of 33^ per cent, in their wages. 
They also demanded the discharge of a foreman, a white man wlio had 
long been in the service of the stevedores, and against whom nothing 
whatever is made to appear. The strike was so vicions in character 
that the Georgia state troops were assembled under arms in their 
armory. The stevedores could exert no influence on their former em- 
ployés. They, however, sent out to the contiguous country, and 
brought in 400 men. Thèse were carried across the river and guarded 
by other men armed with rifles. This, it is said, was donc for the 
purpose of protecting them from the threatened attacks of the strikers, 
but, in view of the somewhat heroic measures which are occasionally 
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adopted in thèse parts, I apprehend that the brave guardians of the 
imported laborers were also instructed not to permit their wards to 
escape. Be tliis as it may, it illustrâtes how difficult of performance 
was the unloading of the vessel, which the ship's agents were under 
obligation to perform. This vis inertia on the part of the longshore- 
men might well be pleaded — as the claimant has in effect donc — as a 
défense of vis major. The Suprême Court, in Crossman v. Burrill, 
supra, defines a vis major as "a superior force, acting directly upon 
the discharge of the cargo, * * * ^j^ unusual and extraordinary 
interruption that could not hâve been anticipated when the contract 
was made." It is probably true that the sullen and immovable ob- 
stinacy of the longshoremen, with the display of force deemed neces- 
sary as a conséquence to meet the situation in Savannah at that time, 
is in effect équivalent to the South American révolution which the 
Suprême Court in that case held was a good défense of vis major. 
In any event, no decree has yet been sought against the other re- 
spondents in personam. The libel in rem, as to that portion of the 
cargo belonging to the Virginia Carolina Chemical Company will be 
dismissed with costs, as will also the libel in personam, so far as it is 
sought to make that company liable. Since other respondents within 
the jurisdiction of the court were not assailed — although their coun- 
sel were présent — they made no défense, and as to them no decree 
will be taken, unless motions to dismiss for want of prosecution 
should be made. 



ATLANTIC COAST UNE R. CO. v. BATLEY. 
(Circuit Court, E. D. Georgia, S. D. February 20, 1907.) 

1. Removal of Causes— Issue of Fact on PEimoN. 

Issues of fact raised by a pétition for removal, affecting tlie question 
of removability, are cognizable only by the Circuit Court to which the 
removal is sought. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Caus- 
es, § 193.] 

2. SaMK — JtJEISDICTION OF FEDERAL CoURT — AcTION OF STATE COURT. 

The refusai of a state court to grant an order of removal does not 
affect the jurisdiction of the fédéral court, which attaches as matter of 
law upon the flling of a sulflcient pétition and bond if the cause is re- 
movable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Caus- 
es, § 204.] 

3. Same— Separable Controversy— ,Toint Action. 

Where the pétition in a joint action in a state court against a railroad 
Company and its servant to recover for a personal injury allèges facts 
which show that the corporation is charged with négligence solely be- 
cause of an act of its codefendant, uuder the rule of respondeat superior, 
it States a cause of action which is several and not joint, notwithstand- 
îng a gênerai averment of joint négligence, and the cause in volves a sep- 
able controversy which renders it removable by such company, the other 
jurisdictional facts being shown. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 42, Removal of Caus- 
es, §§ 93, 100. 

Separable controversy, see note to Robbins v. EUenbogem, 18 C. C. A. 
€6 ; Mecke v. Valleytown Minerai Co., 35 C. C A. 155.] 
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4. Same— Proceeding Afteb Removal — Injunction Against Peoceeding in 
State Court. 

Where a sufflcient pétition and bond for removal hâve been flled by a de- 
fendant who is entitled to remove tlie cause, and a removal bas thus been 
effected under the law, altbougb denied by tbe state court, the fédéral 
court on a bill in equity flled therefor bas power to enjoin the plaintilï in 
the action removed from proceeding further therein in tbe state court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Kemoval of 
Causes, § 209.] 

in Equity. Suit for injunction, 

Garrard & Meldrim, for complainant. 
Osborne & Lawrence, for défendant. 

SPEER, District Judge. The défendant, M. R. Bailey, filed in the 
city court of Savannah an action in tort against the Atlantic Coast 
Line Railroad Company and J. F. Bailey. Thereafter, the company, 
being a résident of Virginia, gave bond and presented to that court 
its pétition for removal hère, on the ground that the suit involved a 
controversy wholly between citizens of différent states, which should 
be fully determined as between the company and the plaintiff. That 
court, however, denied the pétition by the f ollowing order : 

"Under tbe authority of Southern Railway Co. v. O'Neal and Grizzle, 124 Ga. 
735, 53 S. E. 244, the foregoing prayer for removal is bereby refused." 

The company then filed a bill in equity in this court. This bill, as 
amended, allèges that the action in the state court involved a separa- 
ble controversy, and that J. F. Bailey is a sham défendant, illegally 
and improperly joined, because he is a résident of Georgia, for the sole 
purpose of defeating the jurisdiction of the Circuit Court of the 
United States. The complainant, therefore, prays that M. R. Bailey 
be enjoined from further prosecuting any proceedings in the city court. 
A temporary restraining order, with rule to show cause why the same 
should not be made permanent, was granted. The défendant in this 
bill, who is the plaintiff in the state court, contends that, as J. F. Bailey 
was an employé of the company at the time of the injury, they are 
both jointly liable for the alleged tortious act, and, as there is no 
separable controversy removable to this court, that the injunction 
must be denied. He insists that he had the option of suing either 
Baile}' or the company severally, or of suing them jointly, and, having 
elected the latter, the court is concluded by the pleading. 

Now the statute requires that, upon the filing of the pétition for 
removal and giving of bond, "it shall then be the duty of the state court 
to accept said pétition and bond, and proceed no further in such suit." 
While this is true, in order to accomplish the removal, "the suit must 
be one that may be removed, and the pétition must show a right in 
the petitioner to demand the removal." Stone v. South Carolina, 117 
U. S. 433, 6 Sup. Ct. 799, 29 h. Ed. 963. In determining that ques- 
tion, issues of fact raised by the pétition are cognizable solely by the 
Circuit Court to which the cause is sought to be removed. Kansas 
City, etc., R. Co. v. Daughtry, 138 U. S. 303, 11 Sup. Ct. 306, 34 L. 
Ed. 963. But if it be solely a question of law whether, admitting 
the facts stated to be true, it appears on the face of the record that the 
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petitioner is entitled to remove, this may be decided b- both the state 
and the Circuit Court. 4 Fed. St. Ann. p. 364; Burlington, etc., R. 
Co. V. Dunn, 122 U. S. 513, 7 Sup. Ct. 1262, 30 I,. Ed. 1159; Spring- 
er V. Howes (C. C.) 69 Fed. 849. The question of jurisdiction is 
hère raised, not directiy by plea or motion to remand, but collaterally 
by a bill for injunction, nor does it appear, in determining the right 
of the complainant to relief, that this court is bound by any order of 
the state court denying the removal. The language of the statute is 
clear that, upon filing the pétition and giving bond, the law itself 
consummates the removal to the circuit court, unless subsequently 
that court dismisses or remands the cause, irrespective of any order 
or action of the state court. Birdseye v. Shaeffer (C. C.) 37 Fed. 
821; Noble v. Mass. Ben. Ass'n (C. C.) 48 Fed. 337. As stated 
in Wilson v. Western Union Tel. Co. (C. C.) 34 Fed. 561: 

"The déniai by the state court of the pétition of the défendants for re- 
moval of the action in no respect affects the jurisdiction of the Circuit Court 
of the United States, if the action vvas removable and the bond offerRd wa» 
such as the statute required. The statute nialces the removal on the filing of 
the pétition with the necessary bond." 

The authorities are clear that a refusai by the state court to grant 
an order of removal does not affect the jurisdiction of the national 
court. Stone v. South Carolina, supra. In Brigham v. Thompson 
Lumber Co. (C. C.) 55 Fed. 881, it was held: 

"So far as the question of removal goes, and the jurisdiction to be aequired 
thereby by the United States Circuit Court, it is of little moment what the 
order or décision of the state court may be. The jurisdiction of the United 
States court will always dépend upon a compliance or noncompliance with 
the law of Congress in force at the time, and not in any measure upon the 
décision of the state court. Neither an order refusins; nor an order granting 
the removal can afCect the juris<liction of the Circuit Court." 

Obviously then, it is the duty of this court, with the utmost respect 
for the judgment of the state tribunal, to détermine ail questions atïect- 
ing its own jurisdiction. Particularly is this true where the question 
arises from the allégations of an independent bill, and those allégations 
create issues of fact as vi'ell as of law. 

The rule to be applied in deciding whcther a controversy be sep- 
arable is expressed bv the Suprême Court in Fraser v. Jennison, 106 
U. S. 194, 1 Sup. Ct.'l74 (27 L. Ed. 131), as follows: 

"There must exist in the suit a separate and distinct cause of action, on 
w-hieh a separate and distinct suit might properiy hâve been irought, md com- 
plète relief alïorded as to such cause of action, with ail parties on ,me side 
of that controversy citizens of différent states from those on the other." 

The pétition, which is in the usual form under the practice of 
this state, allèges that the petitioner was working imder a certain car, 
removing and replacing sills, and bis work had been almost com- 
pleted, "when the said J. F. Bailey came to said car, and, without no- 
tice or warning to petitioner, placed a jack under said car at the end 
opposite to where petitioner was working, and raised the same vvhile 
petitioner was under the car. He raised the said car by the use of 
said jack, and removed the two stands and blocks thereon which sup- 
ported said car at that end." It is also alleged that by reason of the 
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insecure placing of the jack the car began to fall down, that petitioner 
then made a rush to get from under the car, and "in doing so his 
foot was caught under a scantling which was being used to detach 
the said sills from the flooring of said car, whereby he was thrown 
headlong to the ground, his left knee striking a pièce of iron belonging 
to said car which was lying upon the ground." For the resulting in- 
juries, he charges in his pétition that J. P. Bailey and the Atlantic 
Coast Line are jointly liable for concurrent négligence, and daims that 
there is no separable controversy. 

The weight of authority upon the principle hère involved is expressed 
by Creagh v. Equitable L. Assur. Soc. (C. C.) 88 Fed. 1, in the fol- 
lowing language: 

"When a master is made liable for tlie négligent or wrongful act of his serv- 
ant, solely ùpon the ground of relationship between them, and the applica- 
tion of the rule respondeat superior, and not by reason of Personal participation 
in the négligent or wrongful act, he is liable severally, and not jointly, with 
the servant." 

The learned Circuit Court continues : 

"I consider it a logical séquence from this rule that, although the master and 
his delinquent servant be named as codefendants m such au action, the coni- 
plaint shows afflrmatively that there Is no Joint liability, and that either rlà- 
fendant may properly claim that there is a scpar.ible controversy betweeii 
hiraseif and the plalntlfC." 

See, also, Helms v. Northern Pacific R. Co. (C. C.) 120 Fed. 389 ; 
Prince v. Illinois Cen. R. Co. (C. C.) 98 Fed. 1; Gableman v. Peoria, 
etc. (C. C.) 82 Fed. 790. It is true that the Suprême Court of the 
United States, in Chesapeake, etc., R. Co. v. Dixon— Chief Justice 
Fuller loquitur— 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121, has 
held that, when concurrent négligence on the part of a railroad 
Company and its employé was charged, the liability of the défendants 
was joint, the cause of action entire, and the controversy was not 
separable as matter of law. That case, however, is very clearly difïer- 
entiated from the one at bar. Hère the language of the pétition is as 
foUows : 

•"Said injury was caused by the Joint and concurrent négligence of said At 
lantic Coast Line Kallroad Company and said J. F. Bailey in raising said car 
whlle petitioner was working under the same, aud by removiug said stands 
while petitioner was working under said car, and using and placing said jack 
in such manner as to permit it to fall, the falling of said car and the consé- 
quent injury to your petitioner being the direct conséquence of said négligent 
acts. Petitioner spécifies each of said acts as négligence, and allèges them 
to be the proximate cause of his injury." 

Négligence or liability is not necessarily joint merely because the 
pleader so charges it in term. The déduction of joint négligence 
must be based upon spécifie facts in the pétition which justify it. It 
is nowhere alleged how or when the company participated in the nég- 
ligence or caused the injury. There is no logical construction of 
the above language, taken in connection with other paragraphs, than 
that J. F. Bailey alone committed the alleged tort, and the com- 
pany is sought by the pleader to be made liable therefor solely as em- 
ployer, under the rule of respondeat superior. The supposition from 
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thèse averments that the corporation participated in "raising" the car 
or "placing" the jack would seem somewhat strained. That generahty 
in the description of joint négligence did not exist, however, in Rail- 
road Co. v. Dixon, supra, the case before the Suprême Court, where 
it was charged : 

That the "négligence of the corporate défendant was done by and throiieh Its 
said servants and other of its servants then and there In its employmeut, aud, 
said négligence was the joint négligence of ail the défendants." 

This appears in the language of the Chief Justice: 
"Assuming thls averment to be Inconsistent with a charge of direct action 
by the company, It may nevertbeless be held to amount to a charge of con- 
current action when coupied wlth the previous averment that (the de<eased> 
was killed whlle crossing the track at a tumpike crossing, by the négligence of 
the Company and the other défendants in charge of the train. The négligence 
may hâve conslsted In that the train was run at too great speed. aud in that 
proper signais of Its approach were not glven ; and if the spced was permitted 
by the company's rules, or not forbidden, though dangerous, tlie neglig(>nee 
in that particular and In the omission of signais would be concurrent. Other 
grounds of concurrlng négligence may be imagined." 

The turnpike crossing would make the différence. The deceased 
met his death in endeavoring to cross the company's tracks. A rail- 
road company owes a duty to the pubhc to run its trains at such points 
with due caution. This end is secured through its employés by 
means of rules, and in the company's nonfeasance or misfeasance 
the Suprême Court very evidently justifies its conclusion that the com- 
pany concurred in the négligence. Besides, in that case the de- 
ceased was not a fellow servant with the engineer and fireman of the 
train, who were sought to be jointly charged with the company. 
Hère M. R. Bailey and J. F. Bailey were co-employés. Under thèse 
pleadings the right of the plaintiff to recover in tort against the latter, 
if any right exists, is based upon the common law. The right to re- 
cover from the company is entirely distinct, and rests solely upon 
statute. At common law the master was not liable to a servant for 
injuries committed by a fellow servant; but the Georgia statute has 
modified the rigor of that rule in the case of railroad corporations. 

In ail cases it must appear from the facts on the face of the record 
that each of the défendants is liable on the joint contract or tort al- 
leged. Davis v. Chesapeake, etc., R. Co. (Ky.) 75 S. W. 275. The 
facts disclosed by this pétition state no cause of action against J. F. 
Bailey. They do not charge that he was under any duty to the plain- 
tiff to tell him that he was going to remove the stands, which caused 
the falling of the jack and the car. It is not charged that such re- 
moval, or the placing of the jack under the car at the opposite end 
to the plaintiff, was not a proper act, or that Bailey knew that the 
plaintiff was there. Nor does it appear that the placing of the jack 
or the removal of the stands was the proximate cause of the in jury. 
This is évident from the language in the pétition, "Your petitioner 
saw the said car begin to move and realized the danger that he was 
in, and that he would be crushed to death if he remained under the 
car." There was no injury up to that time, nor would the petitioner 
under the allégations hâve been injured at ail, except that, in coming 
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from under tîie car, "his foot was caught under a scantling wliich 
was being used to detach the said sills from the flooring of said car." 
There is no négligence charged against J. F. Bailey, or the corpora- 
tion, for leaving the scanthng there. The scantHng threw Bailey 
and therefore was the proximate cause of his fall. The injury itself 
occurred neither from the jack, nor the scantUng, but from the prés- 
ence of a pièce of iron "belonging to said car, which was lying upon 
the ground." The striking of his left knee against this iron caused the 
alleged injuries for which the plaintiiï sues. There is no négligence 
charged on the ground that the iron was there, or that it was in any im- 
proper place, or that Bailey was in any manner responsible for its 
présence, or under any duty to remove it. 

It follows that the pétition states no cause of action against J. P. 
Bailey. For the purposes of this ruling, Bailey is not in the case. 
As a conséquence, it is an action between the plaintiff, M. R. Bailey, and 
the Atlantic Coast Line Railroad Company, and, as the requisite 
diversity of citizenship appears on the part of the défendant, it has 
the right to remove the controversy from the city court of Savannah 
into this court. The law having effected that removal, the défendant, 
under the averments of its bill in equity presented to this court, may 
enjoin the plaintif? if he insists on proceeding further in the state court. 
This is justified by authority extending as far back as the décision of 
the Suprême Court in French, Trustée, v. Hay, 22 Wall. 250, 22 L. 
Ed. 857, where it was held that it is in the power of a Circuit Court 
of the United States, by appropriate injunction directed to the parties, 
to restrain them from proceeding in the state court after the cause had 
been properly removed to the Circuit Court. It is obvions that the 
familiar maxim, "JEquitas agit in personam," is hère applicable. The 
injunction, of course, will not be directed against any court, but will be 
effective solely against the party. And where the bill also raises 
issues of fact, which must be determined upon final hearing, we hâve 
no doubt of our power and duty to allow the temporary injunction. 

For thèse reasons, until further order, the défendant, M. R. Bailey, 
will be enjoined from further proceeding in any manner with his ac- 
tion in the city court of Savannah. 



In re LANDIS. 
(District Court, E. D. Pennsylvania. Marcli 5, 1907.) ; 
No. 2,33S. 

1. BaNKKUPTCY— POWBBS DP COTJRT— COMPELLINO ReTURN OF PrOPERTT. 

A court of biinkruptey has jurisdiction by a sunimary order to compel 
the return of property forcibly taken from the possession of its receiver 
or a trustée. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Banlivuptcy, § 
447.J 

2. Same — Recovery of Property — Contbact for Salb or Return. 

Where a pair of horses were delivered to a banlirupt a few days prior to 
his banliruptcy under an agreeruent for their sale to him at a stated price, 
but subject to his right to return them if not satisfactory after trial, and 
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he, in fact, never tried them, but they remained in liig possession and 
passed to liis reeeiver in banliruptcy, tlie transaction was one of sale 
or return by wliicli, under tbe American rule, tbe title passed to tbe baulc- 
rupt sub.iect to be divested if tbe option to return sbould be exercised, and 
tbe seller could not reclaim tbe property. 

In Bankruptcy. On certificate from référée. 

Joseph R. Dickinson, for trustée. 
Rieser & Schafïer, for claimant. 

J. B. McPHERSON, District Judge. The undisputed facts appear 
in the following extract from the referee's certificate : 

"On Tuesday August 22, 1905, Lundis saw Cleaver in Keading, and said be 
needed a pair of borses. Quoting from tbe testimony of Cleaver, be roplied: 
'I bave just the borses for you. 1 sel! them on good faitb, and, if you buy tbe 
borses, if you want them, you can talie them and try them, and, if tbey do not 
prove satisfactory to you, you are not supposed to lîeep tbe borses.' On those 
conditions Landis toolc the borses. Cleaver testiflod: 'Ile never made mucb 
fuss wbon he bougbt anytUing. He said, "Send them out to my place hère 
in Reading." I sent the borses next moming. One of my mon down at tbe 
stable took them up. I delivered them at Landis' place bere in Reading.' 
Cleaver, wheu asked the question, 'On tbe niglit wiien you made this sale to 
Landis, did .you agrée on a price?' replied, 'Yes, sir ; ,f3S0. Landis said, if the 
borses proved ail right, he would keep them. Landis never made any fuss. 
Tlaat way I sold him lots of horses. Q. You would do it in the saine way 
you sold them herctofore? A. Yes, sir ; lie usually took the horses home, and 
when be came to Reading again he would stop in to see me, or I would send 
him a letter that I wanted to know liow the horses were doing, and he would 
give me a note, as a rule. We always had a note. Q. He would always let 
you know wbethor they were satisfactory or not? A. Yes, sir. Q. Tbere vi'as 
no time flxed in which he was to return them? A. Ko, sir.' 

"Charles Landis, the banlîrupt's son, testified : 'Jly father said he bought 
a nice pair of horses from Cleaver if they were satisfactory, and they were 
coming out on trial. My father never tried them. Ile said that the pair of 
horses was given on trial. Q. He stated that he bought tbe borses from Clea- 
ver? A. He said that he bought them from Cleaver, and, if they were satis- 
factory he would keep them. He was going to give them a trial. It was al- 
ways the custom to return horses if the.y were not satisfactory. Father went 
away Thursday or Friday, when the borses were got Tuesday evening, and de- 
livered Wednesday. My father never said they were satisfactory.' 

"From the record and testimony taken, the rei'eree finds tbe following facts: 
On August 22, 1905, Cleaver entered into an agrecment to sell to Landis two 
horses for $380. Cleaver sent them to Landis' place in Reading on August 
23d, from whence Landis took them to bis farm at Bowers. Landis was to 
try them, and, if he found them satisfactory, he was to keep them. Other- 
wise be was to return them to Cleaver. Cleaver and Landis had had many 
similar transactions. It was always tbe custom to return horses if tliey were 
not satisfactory. Landis would take or bave horses sent home and try them, 
and would soon atter corne to Reading and see Cleaver, and, if he found the 
borses satisfactory, would give him a note in payment. On August 24th or 
2.5th Landis abseonded, and on Augnst 29th creditors flled their pétition to 
hâve Landis adjudged a bankrupt. C. D, Ivutz was appointed reeeiver, pend- 
ing the élection of a trustée. On August ."înth Cleaver, having received word 
of r.^indis' disappearance and the banlcruptcy proceedings, went to Bowers, 
and against the will of the reeeiver removed the horses from Landis' stables 
and brouglit them to Reading. Landis had never tried the horses. and as bis 
son, Charles, says. they had not been barnessed wbile in his possession. They 
were in the aetual possession of Landis and his trustée seven days." 

Upon thèse facts the référée was of opinion that the controversy 
between Cleaver and Landis was a contract of sale, but that delivery 
151 F.— 57 
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was not complète, and therefore that title did not pass in favor of 
the bankrupt's creditors. He accordingly refused to make the order 
prayed for by the trustée, and this refusai is now before the court for 
review. 

I regret to difïer from the learned référée, but I am constrained to 
do so on tvvo grounds : The first is that the horses were in the actual 
custody of the District Court, acting by its receiver, and that Cleaver's 
conduct in taking them away by force was whoUy without warrant. 
This wrongful removal might hâve been summarily redressed, and the 
order asked for by the trustée might hâve been granted for this reason 
alone. As was said in White v. Schloerb, 178 U. S. 548, 20 Sup. Ct. 
1009, M L. Ed. 1183 : 

"We are of opiniou that the .iudge of the court of bankruptcy was author- 
ized to compel persous who had forcibly anfl unhiwfully seized and taken 
ont of the judieial custody of that court property which had lawfnlly corne 
iato its possession as part of the banl^rupt's property to restore tliat prop- 
erty to its custody ; and therefore our answer to the first question must be : 
'The District Court sitting in bauliruptcy had jurisdiction by summary pro- 
ceedings to compel the return of the property seized.' " 

On the merits, also, which both parties agreed should be passed 
upon by the référée, the order should bave been granted. As I look 
at the testimony, it présents a case of sale or return, and, where the 
transaction is of this character, the American rule is clear — whatever 
may be the prevailing doctrine in England — that the title passes to 
the vendee subject to be divested if the option to return should be 
exercised. In Mr. R. M. Benjamin's General Principles of the Ameri- 
can Law of Sales (3d Ed.) pp. 80, 81, the resuit of our own cases is 
thus stated: 

"Rule 2.3. (Subrule 4.) When goods are delivered to the buyer on a con- 
tract of 'sale or return' (1), the property therein passes immediately to the 
buyer, defeasible by a return of the goods within the time flxed for tlieir 
return, or, if no time lias been fixed, within a reasonable time (2). 

"(l'i That is to say. sale to the one to whom they are delivered or return. 

"(2) Hotehldss v. Higgins, 52 Conn. 205, 211, 52 Am. Rep. 582; Moss v. 
Sweet, IG Q. B. 493 ; Jameson v. Gregory's Ex'r, 4 Metc. (Ky.) 363 ; Marsh v. 
Wicldiam, 14 Johns. (N. Y.) 167; Westcott v. Thompson, 18 N. Y. .305; Bus- 
well V. Bicknell, 17 Me. 344, 35 Am. Dec. 262; Ray v. Thompson, 12 Cush. 
(Mass.) 281, 59 Am. Dec. 187 ; Martin v. Adams, 104 Mass. 202 ; McKinney v. 
Bradlee, 117 Mass. 321; Schlesinsçer v. Stratton, 9 R. I. 578; Robinson v. 
Fairbanks, 81 Ala. 132, 1 South. 552; Stevens v. Hertzler, 109 Ala. 423, 19 
South. 838; Hadfleld v. Berry, 28 111. App. 376; lu re Ward's Estate, 57 Minn. 
377, 59 N. W. 311; Houck v. Linn, 48 Neb. 227, 66 N. W. 1103. 

"The American authorities treat the eontract of 'sale or return' as a présent 
sale with option to return unless a différent intention appears. 

"See Croeker v. Gullifer, 44 Me. 403, 494, 69 Am. Dec. 118 ; Sturm v. Boker, 
150 U. S. 328, 14 Sup. Ct. 99, 37 L. Ed. 1093. 

"There is a manifest distinction between an optional right in the party re- 
ceiving the goods to purchase and an optional right to return the same goods 
in whole or in part. An option to purchase, if satisfied, is a condition précè- 
dent ; an option to return, if not satisfied, is a condition subséquent. In one 
case the property in the goods will not pass until the option is determined ; 
in the other it passes Immediately subject to the option to rescind the sale 
by a return of the goods. Hotohkiss v. Higgins, 52 Conn. 210, 52 Am. Rep. 
582 ; Hunt v. Wyman, 100 Mass. 200 ; Colton v. W/ise, 7 111. App. 397 ; Hick- 
man v. Shimp, 109 Pa. 19; Foley v. Felrath, 98 Ala. 180, 13 South. 485, 39 
Am. St. Rep. 39 ; Wind v. lier, 93 lowa, 316, 61 N. W. 1001, 27 L. R. A. 219." 
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To the same effect, see Benjamin (J. P.) on sales (7th Ed.) note 
3, on page 7, and note 11 on pages 606 and 607. In this circuit Judge 
Archbald has decided the question in the same way, Re Miller and 
Brown, 14 Am. Bankr. Rep. 439, 135 Fed. 868 ; Re Wells, 15 Am. 
Bankr. Rep. 422, 140 Fed. 753. In Sturm v. Boker, 150 U. S. 312, 
14 Sup. Ct. 99, 37 L. Ed. 1093, the Suprême Court of the United 
States said, on page 328 of 150 U. S., page 104 of 14 Sup. Ct. (37 
L. Ed. 1093) : 

"Was the contract, as elaimed by counsel for tlie défendants, a contract 
of 'sale or retvn-n?' We think not. Tlie class of coutraets known as cou- 
tracts of 'sale or return' exists where tlie privilège of purchase or returu 
is not dépendent upon the character or quality of the property sold, but restw 
entirely upon the option of the purchaser to retain or return. In this class 
of cases the title passes to the purchaser subject to his option to return the 
property within a time specified, or a reasonable tinio, and, if before the ex- 
piration of such time, or the exercise of tho option siven, tlie proiierty is de- 
stroyed, even by inévitable accident, the buyer is responsible for tlic price. 

"The true distinction is pointed out by AVells, .T., in Ilunt v. AVyman. 10f> 
Mass. 20O, as follovvs : 'An option to piirchape if he liked is essentially dif- 
férent from an option to return a purchase if he should not like. In one 
case the title will not pass until the option is deteniiined ; in tlio other tho 
property passes at once, subject to the right to rescind and return.' " 

In Hickman v. Shimp, 109 Pa. 16, the Suprême Court of Pennsyl- 
vania was considering a sale on approval, and used this language : 

"The contract was a conditional one. It provided for subjection of the en- 
gine to trial, and became absolute only on approval ; but such a contract creat- 
ed a condition wliich must be satisfied before tlie promise it iiualifies becomes 
effectuai. It is therefore a condition iirecedont, und the title will not pass 
until the option is determined. In this respect it diffcrs from what is d(>- 
nominated among merchants 'a sale and return,' which créâtes a condition 
subséquent merely, and passes the title at once. snl).iect to the rislit to re- 
scind and return. Hunt v. Wynuin, .100 Mass. li»8; Wharton on Coutraets, 
590; Benjamin on Sales, 791." 

This expression of opinion has never been qualified, so far as I know. 
On the contrary, in Butler v. School District, 149 Pa. 3.55, 24 Atl. 
308, where there was a sale upon trial, with a time fixed by the par- 
ties, Hickman v. Shimp was referred to with approval, and the court 
held that the option to return ceased to exist and the sale became ab- 
soltite, unless the goods were returned or notice was given in accord- 
ance with the agreement of the parties. Where no time is fixed, the 
option must, of course, be exercised within a reasonable time. The 
case of Goss, etc., Co. v. Jordan, 171 Pa. 474, 32 Atl. 1031, upon which 
the référée relied, is not in point, I think, because the contract there 
was a sale on approval and the article sold was not legally delivered, 
while hère there was certainly a complète prima facie delivery of pos- 
session, and there is not sufficient évidence to show that delivery was 
not intended by both Cleaver and the bankrupt. 

The décision of the référée is reversed, and it is now ordered that 
within five days of the service of a copy of this order upon Cleaver 
he deliver the horses in controversy to the bankrupt's trustée or pay to 
the trustée the value thereof, namely, $380, with interest from Au- 
gust 30, 1905, 
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OZANNB T. ILLINOIS CENT. R. CO. 
(Circuit Court, W. D. Kentucliy. March 16, 1007.) 

1. Cabbiers— Injuries to Passengeks— Sleeping Cabs— Equipment. 

Plaintifï, a passenger In a sleeplug car on defendant's railroad, was 
thrown down while in tïie ladies' dressing room, by tlie swing of tlio 
car as tlie train passed around a curve golng at its ordinary specd. ïlie 
car was constructed according to pattern uniformly used by tlie malcers, 
whicli wus considered the best, but tbe ladies' dressing room was not 
equipped with handholds affixed to tlie walls, nor with any seat or chair. 
Cars of tbe type in question had been operated for years with safety, and 
plaintiiï's injury was the first of its kind that the sleeping car company 
had ever known. Held, that the failure to equip tbe dressing room with 
seats and handholds .did not constitute négligence per se. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 0, Carriers, §§ 1177- 
1179.] 

2. Same— Cake Eequiked. 

While a carrier of passeugers is required to use the utmost diligence 
and care in providing reasonably safe cars, sucb carrier is not an in- 
surer of the absolute safety of its passeugers, but bas diseharged its 
duty in respect to its cars and trains when it has supplied the best Instru- 
mentalities that a highly prudent person would hâve supplied in the 
same business in the then known condition of the art and business. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, §§ 108Ô, 
1168.] 

3. Same— Dbessing Rooms in Sleeping Cars. 

While a carrier as bet\ve-cn itself and the passenger cannot transfer 
or shift its duty to a sleeping car company whose cars it hanls, yet tbe 
carrier's duties relate to safe transi)ortation, and do not indude the duty 
to provide dressing rooms for passeugers. 

4. Trial— Direction or Verdict— Fkdebal Courts. 

As tbe scintilla of évidence rule does not apply in the fédéral courts, a 
case tried in sucb court should not be taken froni the jury, uuless wbcn 
tbe testimony is considered most favorably to plaintiff, and wbeu the 
plaintifC has also reeeived tbe full beneflt of every reasonable and fair 
Inferencp to be drawn tberefrom, tlie court would still feel bound to set 
aside a verdict returned in plaintiff's behalf. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 46, ÏWal, §§ 320, 338, 
300, 379, 383.] 

A. E. Willson, for plaintiff. 

Trabue, Doolan & Cox, for défendant. ' 

EVANS, District Judge. At the conclusion of ail the testimony 
the défendant moved the court to direct a verdict in its favor. The 
motion was fuUy argued yesterday afternoon, and I hâve given the 
questions raised as full and careful considération as the time has per- 
mitted. If the only question were whether the lady who sues was dis- 
tressingly and permanently injured, an answer in the affirmative could 
very easily and very truthfuUy be made, but even though this be true, 
it does not follow that she is entitled to recover from the défendant. 
That resuit niust dépend upon other and further considérations, and 
involves more than the mère question of actual injury. 

The évidence leaves no doubt that she purchased from défendant 
at Memphis, Tenn., a ticket whereby she became a passenger on its 
train thence to Louisville on the niglit of July 8, 1905 ; that she also 
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purchased a sleeping car ticket from the Pullman Company, and went 
aboard one of its sleeping cars vvhich was in defendant's train; that 
wlien the train left Memphis it was about 46 minutes behind its schedule 
time; that the next morning about 7:20 o'clock the train was about 
one hour behind time and within about an hour's run from Louisville ; 
that it was running rapidly and at about its regular speed ; that at 
that time Mrs. Ozanne had gone into the ladies' dressing room, had 
almost completed her toilet, and was buttoning her dress, when the car, 
in turning a curve in the track, lurched or swerved ; that she fell when 
the car did so and broke her hip, resulting in great and long-continued 
sufferings; that she is still unable to walk but little, and that her in- 
jury is permanent — the médical testimony being that a person of her 
âge, namely, 66 years, is not at ail likely ever to recover from such an in- 
jury. There is no dispute that the track over which the train was mov- 
ing at the time was in good order and condition, nor any that the train 
was well managed and running at about its schedule rate of speed at 
the point where the injury occurred. The undisputed testimony was 
that the car in which she was riding was a standard Pullman sleeper 
in good order, and built in the way and upon the plan of most of the 
sleeping cars of the Pullman Company which were operated in this 
section of the country and on defendant's lines of railroad. The évi- 
dence unmistakably showed that the Pullman Company built most 
of its cars upon the same pattern or plan and considered it the best. 
The real dispute was as to whether the plan and dimensions of the 
ladies' dressing room made it dangerous, per se, and it was insisted that 
it was so, because this dressing room was not provided with a seat 
like the smoking and dressing room for men, and that it had no fix- 
tures to hold on by the hand. The testimony, however, showed that 
the reason for mak'ing the smoking room larger than the ladies' dress- 
ing room and furnishing it with seats was that it was designed to afford 
accommodations for those who lounged and smoked therein, and a 
place for the porter to sleep in. There was no contrariety in the testi- 
mony that the maker of the car regarded it as safer and better not to 
hâve a seat or chair in the ladies' dressing room, nor handholds affixed 
to its walls, for several reasons indicated by the witnesses, such as the 
danger of projections on the wall, and the danger in a small room of 
falling over a chair or a seat therein. 

The fact was also established beyond contradiction by the plain- 
tiff's testimony that Mrs. Ozanne's feet were turned directly inwards, 
instead of straight forward in the usual way. This misfortune made 
it necessary that she pass one foot over the other at each step, and, 
while habit and instinct may hâve made this easy enough under ordinary 
circumstances, it may well account for her fall under the then abnormal 
surroundings, although she may hâve been unconscious of it in the 
quick happenings of that occasion. Especially may this be so, as no 
other fall of anybody in such a dressing room has ever occurred to the 
knowledge of old employés of the sleeping car company. 

There was no claim nor testimony to show that there was any de- 
fect in the material nor in the structural perfectness of the car or of 
the ladies' dressing room — the only claim, we repeat, being that the 
plan, form, etc., of that room were necessarily dangerous, and that 
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it was, per se, négligent for the défendant to run or to use in its trains 
a car with a ladies' dressing room of that sort. While not stated in 
that précise form by counsel for the plaintiff, it must come to that in 
its ultimate analysis. The Circuit Court of Appeals, in the late case 
of Carnegie Steel Co. v. Albert Byers, 149 Fed. 6611, said that : 

"The biirden, liowever, was upon the plaintiff to make substantive proof of 
some négligence — the omission ùt sonie duty whieh the défendant ovved to 
them." 

With this settled rule before us, we are to détermine whether upon 
the undisputed testimony it was négligence, per se, or négligence at 
ail to run a car with such a ladies' dressing room in it as was found on 
this car. True, the plaintiff was hurt, but the testimony shows her to 
be the only lady and indeed the only person ever known to hâve been 
injured in such a room on any one of the Pullman cars in any part of 
the country within the company's history. In the light of such testi- 
mony we cannot hold that there was any négligence whatever in run- 
ning such a car in the defendant's train. Certainly no négligence was 
proved, unless using that form of car with that plan of dressing room 
in it was of itself négligence. It would be most illogical to conclude 
that one instance under such circumstances as attended this one in any 
degree showed négligence, where so many instances in so many years 
showed perfect safety. In disposing of the deniurrer to the pétition 
in an opinion then delivered we took occasion to say : 

"It is quite difflcult to see that any cause of action is stated against the 
demurrant ; but as the plaintifC's pétition does not on its face show that the 
car in whieh the female plaintiff was riding was not constructed as the Pull- 
man Company usually constructs its cars, nor aceording to the niethod whieh 
conforma to the standard adopted by that compauy as best suited to the pur- 
poses for whieh it builds cars, and, furthermore, beeause the pétition squints 
at a contract between the female plaintiff on the one side and the two de- 
fendants jointly on the other, I liave concluded to overrule the demurrer, 
and leave the case for more compvehensive considération when we come to 
charge the jury. But it must not be supposed by counsel that the court has 
reaehed the conclusion that liability against either défendant eould arîse 
unless there was something more to bring on the injury than the swerving 
of the car when the train was turning a curve in the railroad track. Such a 
resuit under the laws of nature is inévitable under such cii-cvimstances, and 
must be presumed to hâve been within the contemplation of ail parties when 
the trip upon the train in question wâs imdertaken. Possibly that much risk 
must be regarded as having been assumed by the passenger, provided, of 
course, the défendants had come up to légal requirements as to care in the 
construction of the cars and the opération of the train." 

In the récent work of Moore on Carriers, at page 603 (in section 5 
of chapter 30), the author says: 

"Carriers of passengers, especially in vehicles and conveyances propelled 
by steam or electricity, where the conséquences of an accident from defective 
machinery are almost certainly fatal to human life, are bouud to use every 
précaution whieh human skill, eare, and foresight can provide, and to exer- 
cise similar care and foresight, in aseertainiug and adopting new improve- 
ments to secure additional protection. It is their duty to adopt and use such 
means of safety as science has made known and demonstrated to be useful 
and effective, not unknown and untested practices, but those whieh, to some 
extent at least, hâve been used and deemed indispensable to safety. While 
it has been held that carriers of passengers are bound to keep pace with 
science and art and modem improvements in supplying safe vehicles, and 
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must adopt the most improved modes of construction and machiuery and ap- 
pliances of safety in lînown use, it is now more generally held by the courts 
tliat it is suffiftieut tliat they hâve ali approved appliauces that are up to 
the standard of Chose in gênerai use, and which are necessary for the safety 
of passengers. But tlio rule does not impose upon carriers the duty of so 
providing for tho safety of passengers that they shall encounter no possible 
danger, and meet witli no casualty, in tlie use of the appliances provided by 
the carrier; and négligence cannot be attributed for the use of an appliance 
which bas been eniployed, under varyiug conditions, upon countless occasions, 
and uniformly ansvvered its purpose witliout injury to any one. And they 
are not i)ound to adopt and use a new and improved method because safer 
and better tban the metbods eniployed i)y them, if it is not requisite to the 
reasonable safety and convenience of passengers, and if the expenso is uu- 
reasonably excessive." 

We think the rule is that while a carrier of passengers must use the 
utmost diligence and care in providing reasonably safe cars, etc., for the 
persons it carries, sucli carrier is not an insurer of the safety of its pas- 
sengers in the absokite sensé. It has discharged its duty to its passengers 
in respect to its cars and trains when it has suppHed the best instrumen- 
taHties that a highly prudent person would hâve supphed in the same 
business in the then known condition of the art and business of doing 
so. But whilst the carrier must rigidly perform ail of thèse duties, the 
natural lavv's of motion superadd risks which the carrier cannot always 
guard against, even by the use of the utmost care, and such risks as 
those the passenger must be supposed to assume. The railroad track 
cannot always be straight. The transit of its trains must be rapid, and 
the swing of a car is inévitable when the train passes over a curve. 
This is unavoidable, and the conséquences of it is one of the risks we 
hâve referred to. To say the least, the testimony in this case is over- 
whelming, if indeed it is not entirely uncontradicted, that the défendant, 
in respect to its cars, its trains, and the management thcreof, came up 
to the standard of duty just indicated. In any event, the testimony 
is clear that no sort of négligence can fairly be imputed to the de- 
fendant, although, as we bave seen, it is essential to entitle a plaintifî 
to recover to show by substantive proof that there was some négligence. 
It may not be inappropriate to remark that whilst the carrier can never, 
as between itself and the passenger, transfer nor shift its duty to the 
sleeping car company, yet the carrier's duties relate to safe transporta- 
tion. It is not commonly supposed, nor has it ever been ruled, that 
the carrier is under any duty to provide dressing room'; for its pa,s- 
sengers. The public know that the sleeping car company does that, 
and is paid for that convenience. ITence, if the instrumentalities of 
transportation are ail inherently safe, and no négligence is shown, the 
carrier has performed its duty, and it may well be questioned in somic 
future litigation whcther the carrier can be held bound to see that the 
sleeping car company affords the highest type of convenient dressing 
rooms for any class of passengers who, in respect to this matter, are 
exclusively its patrons. 

We may add that the rule as to a scintilla of évidence is not that by 
which the fédéral tribunals are guided. In the case of Détroit Southern 
Railroad Co. v. Lambert, Adm'r, etc., 150 Fed. 555, in an opinion very 
recently delivered, the Circuit Court of Appeals held that: 

"The rule is well settled that whcre a motion it made for a poremptory in- 
struction, the court must take that view of the évidence most favorable to 
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the party against whom the instruction Is requested. So that In this case the 
plalntifP below was entltled to recelve the benefit of ail falr and reasonable 
inferences from the testimony." 

A case, therefore, should not be taken from the jury, unless the 
testimony, when given a considération most favorable to the plaintiff, 
and when the plaintifï has also been given the full benefit of every 
reasonable and fair inference to be drawn from the testimony, the 
court would still feel bound to set aside the verdict if one were ren- 
dered in plaintiff's behalf. 

Having thèse propositions in mind, we nevertheless reach the con- 
clusion that the plaintiff hère has failed to show any négligence what- 
ever, and consequently has failed to show any right to recover, not- 
withstanding the severity of lier injuries and the magnitude of her 
misfortune. 

It results that the defendant's motion must be sustained. 



In re HUNTEK. 

(District Court, E. D. Pennsylvania. March 6, 1007.) 

No. 2,1G3. 

1. BaNKETJPTCY— ACTS OF TRUSTEK— BaNKKXJPT'S TjEASEITOtD— nOI.DINd OVER. 

AVliere a baukrupt's trustée, witli knowledge of the expiration of the 
bankrupt's lease, held over for several days notwithstanrting a notice by 
the landlord to quit. the trustée becaïue a trespasserand was personally 
liable for the damages sustained. 

2. SaME— LlABILITY OF ESTATE. 

Where a banla-upt's trustée acted in good falth in holding over after 
the expiration of the banlvrupt's lease for the purpose of holding a sale 
of the baulirupt's stock in the rented premises, which was of benefit to 
the estate, the trustée was entitled to reimbursemeut from the estate 
for the damages for which it was liable to the landlord, and tlie landlord 
was entitled to prove such damages against the estate In a proceeding 
to which the trustée was a i^arty before establishing his elaim against 
the trustée in a separate suit, to prevent the circuity of action. 

In Bankruptcy. Certificate from référée concerning claim of William 
Kline. 

Joseph R. Dickinson, for cl aimant. 
Edward S. Kremp, for trustée. 

J. B. McPHERSON, District Judge. It is agreed that the facts out of 
which this controversy arises are accurately set forth in the affidavit of 
claim, which is as follows: 

"At Reading, in said District of Eastern Pennsylvania, on the 21th day of 
June A. D. 1905, came William Kline of Keadiug, Berks county, in said Dis- 
trict of Eastern Pennsylvania, and made oath and says, that Jacob V. B. 
Hunter, the person by whom a pétition for adjudication of bankruptcy has 
been filed, was, at the time of the tiling of said pétition, and still is, and his 
bankrupt estate is, justly and truly indebted to the said déponent in the sum 
of two hundred and eighty-five dollars ; that the considération of said debt 
is as follows: 

"One hundred and thirty-fîve dollars of said claim is due to the claimant 
for rent and use and occupation of premises ]SIo. 327 Penu street, Reading, 
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Pa., during tlie time of the tenancy of the bankrupt, under an oral lease at 
a rental of $45 per njontli, immediately before the date of his bankruptcy, to 
wit, from January 1, 1005, to January 26, 1905, and also for tlie use and oc- 
cupation of said store stand by the Pennsylvania Trust Company, who oc- 
cupied the same as trustée, maintainlng the goods and effects of the bank- 
rupt therein from January 20, 1905, until after April 1, 1905, a total period 
of three months, at the rental ot ,$45 per month. 

"And the further sum of $150 is claimed against the bankrupt estate for 
damages suffered by the claimant under the following narrative of facts: 
l'rior to the bankruptcy, the bankrupt and claimant entered Into a written 
lease for the said store preniises for a period of one year, to begin on April 1, 
1903, at the monthly rental of $45 per month, which lease is submitteû hère 
with the request that it may be withdrawn and a copy thereof substituted; 
that after the bankruptcy aforesaid tlie claimant demanded to know from 
the l'enusylvania Trust Company, the trustée in bankruptcy, whether it 
would assume the said lease and its obligations, otherwise tlie said Kline 
desired and demanded possession of said premises on April 1, 1905, so that he 
would be able to rent it to persons who tlien were desirous of renting the 
same. The correspondence between the parties is as follows : 

'"March 24th, 1905. 
" 'Pennsylvania Trust Company, Trustée In Bankruptcy of Jacob V. R. 
Ilunter — • 
" 'Gentlemen: As attorney for William Kline, I désire to notify you of the 
fact that Mr. Kline holds a lease entered into with Mr. Jacob V. R. Hunter, 
for premises No. 327 Penn stroet, Reading, Pa., for one year from April 1, 
1905, at the annual rental of $540. You as Iiis trustée, are in possession of 
tlie premises and I désire to know whether you will assume the obligations of 
the lease, and to further state that Mr. Kline ean procure a tenant if the 
premises are vacated on or before April Ist next. If you do not vacate he 
will not be able to procure a tenant. If you désire to assume the obligations 
of the lease, ail riglit, and if I do not hear from you within a fevv days I 
will assume that you intend to carry ont Mr. Hunter's contract and make 
yourself liable for the rent. l'ours truly, G. PI. Ruhl.' 

"To which the trustée replied : 

" 'March 2.5th, 1905. 
" 'C. H. Ruhl, Esq., ïiPA Washington street, Reading, Penna. — 

" 'Dear Sir: In reply to your letter of the 24th inst. we would say that 
the Pennsylvania Trust Com])any, trustée of J. B. R. Hunter, the bankrupt, 
will not assume the leasc-lioUI which doscended to them among other assets 
of the said bankrui)t. and that the preniises will be vacated on and after April 
4th iiext, the day after the sale of the goods, etc., which are on the promises,, 
and as to whirti sale the notices hâve been sent to the creditors. 

" 'Iloping this will be satisfaetory, we are, 

'■ 'Very truly yours, Edward H. Knerr, Secretary.' 

"To which reply was made as follows : 

" 'lu re lease William Kline to Jacob V. R. Hunter. 

" 'March 25th, 1905. 
" 'The Pennsylvania Trust Company, Reading, Pa. — 

" 'Gentlemen : Replying to yours of the 25th inst., I beg to say that your 
contluuing in possession after the flrst of April next is in my judgment a 
ratification or assumption of the lease referred to in my former letter and 
that Mr. Kline will hold you responsible for the damages from loss of rent 
by reason of your possession after April Ist. 

" 'He will, of course eiideavor to rent it and reduce the damages to a min- 
imum, but, if uiiable to rent upon as favorable terms as his lease with Mr. 
Hunter provides for, he will expect your company to make good the deflciency. 
" 'Your truly, C. H. Ruhl, Atty. for Wm. Kline.' 

"That, notwithstanding the refusai of the Pennsylvania Trust Company 
to assume the said lease and Its obligations, and the demand for possession 
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of said premises on April Ist, the said trustée unlawfully eontinued in pos- 
session of said premises as trustée for ttie banlirupt, and Isept tberein the 
effects o( tlie bankrupt's estate, and refused to deliver possession of tii« 
same until April 7, 1905, vvlien the f ollowlng letter was written to claimant : 

" 'April T, 1905. 
'Mr. William Kline, Reading, Pa. — 

" 'Dear Sir : Enclosed herewith we hand j'ou kpj's to the store No. 327 
Penn street, this city ; the property of Jacob V. R. Huuter, bankrupt, having 
been removed, we hereby deliver up possession of the said premises to you. 

'• 'Kindly aclmowledge the reeoipt of the keys, and you will oblige. 

" 'Very truly yours, H. b. Hagj', Seoretary.' 

"To which again reply was made: 
" 'H. B. Hagy, Esq., Secretary, Pennsylvania Trust Company, Reading, Pa.— 

" 'Dear Sir : I bave yours of the 7th inst. addressed to William liline. In 
whioh you state that you hand the keys to store room No. 327 l'enn street, to 
him, that the property of Jacob V. R. Hunter, bnnkrupt. has been removed 
and you deliver possession of said premises to Mr. Kline. 

" 'In reply thereto I beg to say that Mr. Kline accejits the keys and posses- 
sion, not as an acknowledgmeut of your surreuder of the leasp, but will, on 
your behalf, endeavor to procure a tenant and reduoe your obligation to him 
on tlie lease as much as possible. 

" 'ïour truly, C. II. Ruhl, Attorney for William Kline.' 

"That, at the time the claimant demanded the possession of the premises 
as aforesaid, he had a tenant, to wit, the Fashion Store Company, ready and 
willing to lease the said premises for a period of three months, providiug pos- 
session would be given on April 1 or 2, 1905, at the monthly rental of $50, 
and tendered to him $150 to pay the rent in advance for said period,. whieU 
fact was known to the said trustée, but, by reason of the said trustee's refusai 
to deliver possession on the said April Ist, and withholding possession from 
the claimant until April 7, 1905, the said Fashion Store Company refused 
to lease the said premises, and the said claimant was deprived and lost the 
beneflts of sueh lease: that. although tlie claimant endeavored to rent the 
said store building, he has thus far wholly failed to flnd a tenant therefor, 
wherefore he elaims that, by reason of the trustee's acts In retaining posses- 
sion after April 1, 1905; agaiust the protest of the claimant, he has suffered 
damages in the sum of $150, the amount of rent he would bave receivecl 
from the said Fashion Store Company, and elaims this sum against the bank- 
rupt's estate in addition to the rental value of the said premises during the 
tenancy of said Hunter, for which he has not been paid, as aforesaid, and the 
occupancy of the trustée to April 1, 1905 ; that no part of said debt has been 
paid, and that there are no set-offs or counterclaims to the same and that dé- 
ponent has not, nor has any person by his order, or to his knowledge or be- 
lief, for his use, had or reoeived any manner of seeurity for said debt what- 
«ver, and that no note has been received for said debt, and no judgment ren- 
dered tuoieon." 

The référée allowed $135 for rental and for use and occupation from 
January 1 to April 1, 1905, and allowed a further sum of $10.36 for use 
and occupation by the trustée from April l.st to April 7th. He disal- 
lowed the landlord's claim for $150 for the loss of rent from April Ist 
to July Ist, caused by the refusai of the trustée to vacate the premises 
on April Ist, whereby the new tenant was prevented from taking pos- 
session. This claim for damages is the only subject now before the 
court. 

It is conceded that the claim is not provable against the estate under 
the. provisions of section 63, Bankr. Act, July 1, 1898, c. 541, 30 Stat. 
562 [U. S. Comp. St. 1901, p. 3447], but it is contended that a wrong 
was donc by the refusai to yield possession of the premises upon April 
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Ist, for which an action woiild lie against the trustée personally ; and, 
further, that, as tlie wrong was donc in the interest of the bankrupt 
estate, and to its actual profit, by saving the cost of removing the goods 
and by obtaining better priées at the sale upon the bankrupt's premises, 
the trustée would hâve a valid claim against the estate to be reimbursed 
whatever damages it might be compelled to pay in an action by the 
landlord, and therefore, to prevent circuity of action, the damages may 
be allowed in the first instance against the estate. I believe this posi- 
tion to be sustained by the authorities. Undoubtedlv the trustée was 
a trespasser after April Ist. It was bound to know that it had no right 
to remain on the premises after that date, except by agreement with the 
landlord; and especially is this true after the landlord had given ex- 
press notice that possession was desired on April Ist, and that he had 
secured a tenant for a terra beginning on that day. The fact that the 
notice was not given until Mardi 24th is of little or no importance. 
The trustée knew exactly when the bankrupt's Icase expired, and it was 
bound to know that, if it continued to occupy the premises after April 
Ist, without the landlord's express agreement, it would do so at its own 
risk. If, therefore, it made arrangements to hold a sale on the premises 
upon April 4th, it did so with constructive knowledge that such an ar- 
rangement was subject to be defeated by notice to vacate, and when the 
notice was received its duty was to give up the premises before April 
Ist. Six days afforded ample time to remove the goods, and, if an ad- 
journment of the sale or a new order to sell was thereby rendered nec- 
essary, the delay was of slight conséquence, and no one was to blâme 
except the trustée. 

The landlord having, therefore, been entitled to the possession of his 
property on April Ist, and the trustée having refused to surrender, the 
latter became a trespasser and was liable in damages. The direct and 
immédiate conséquence of its refusai was that the new tenant threw up 
the lease, and, as the landlord was not able to fiind another tenant with- 
in the term, he lost the rent for three months. For this sum I think the 
trustée would be directly and personally liable to be sued, and the re- 
maining question is, whether the damages that might bave been recov- 
ered in such an action can be allowed against the bankrupt estate. Or- 
dinarily, no doubt, a daim for damages against a trustée should first 
be prosecuted to judgment, in order that he may bave an opportunity 
to make défense against the charge of wrongdoing ; but as the présent 
trustée is a party to this proceeding with a fuU opportunity to be heard, 
and bas made no sufficient défense, and as ail parties in interest are be- 
fore the court, I feel justified in treating the case as if recovery had al- 
ready been had against the trustée. If, therefore, the bankrupt estate 
ought to indemnify the trustée, I see no reason why the indemnity 
should not be paid directly to the landlord. As I hâve already said, un- 
der the facts now before the court, the estate having profited by the 
trespass, and the good faith of the trustée having been conceded, the 
liability of the estate to reimburse the trustée seems to be supported by 
sufficient authority. Thus, in Z Lewin on Trusts (Ist Am. Ed.) p. 638, 
it is said: 

"So where a trustée employed a bailiff to fell some trees, and the woodcut- 
ter allowed a bough to fall on a passer-by, who was injured and recovered 
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damages frorn tlip trustée, it was held that as tbe trustée had meant well. hnd 
acteU with due diligence, and had eiuployed a proper agent to do au uet wUich 
was witliiu tlje spLere of the trustée'» duty, and the agent made a mlstuke, 
the trustée was eutitled to cliarge the damages on tbe trust estute." 

This statement of the text is justified by the décision in Benett v. 
Wvndham, 4 De G. F. & J. 259. 

in Raybould v. Turner, 1 Ch. (1900) 199, the court said: 

"The first question I bave to consider is whether the same prinoiple ought 
to be applied to the case of a trustée claiuiing a rig'.it to indeiunity for lia- 
bility for damages for a tort, us Is apjilied to tlie siiupler cnse of clalnis made 
against a trustée l)y ordinary business creditors, where tliey hâve been ul- 
lowed the benelit of bis right to indemnity by provlng directiy against the as- 
sets; the klnd of case of which Dowse v. Gorton Is a récent illustration. It 
bas been argued that there is no authority to justify me in holding that, where 
damages bave been recovered agaiust a trustée in resi)ect of a tort, the person 
so recovering eau avail himself of the trustee's riglit to indemnity, and so go 
direct against the trust estate; but the authority of Bcnctt v. Wyndliam goes 
to show that If a trustée in the course of the ordinary management of liis tes- 
tator's estate, either by himself or bis agent, does some act whereby some 
third person is injured, and that tliird person reeovers damages against the 
trustée in an action for tort, the trustée, if be bas acted with due diligence 
and reasonably, is entitled to be indemnified out of bis testator's estate. 
When once a trustée is entitled to be thus indemnified out of liis trust estate, 
I cannot myself see why the person who bas recovered judgmont against the 
trustée should not bave the benefit of this right to indemnity and go direct 
against the trust estate or the assets, as the case may be, just as an ordinary 
créditer of a business carried on by a trustée or executor bas been allowed to 
do, Instead of having to go tlirough the double process of suing the trustée. 
recovering the damages from him, and leaving the trustée to recoup himself 
out of the trust estate. I hâve the parties interested in del'ending the trust 
estate before me, and I hâve also the trustée, and lie claims indemnity, and, as- 
Ruming that a proper case for indemnifying him Is made out by the évidence, 
r thlnli bis claim should be aliowed." 

See, also, Miller v. Sraythe, 92 Ga. 154, 18 S. E. 40 ; 28 Am. & Eng. 
Ency. of Law (2d Ed.) p. 943; and 3 Pomeroy, Eq. Juris. § 1070, note 
"d." and cases cited. 

The décision of the référée is reversed, and he is directed to allow 
the landlord's daim for damages. 



CHICAGO, U. I. & P. UY. CO. v. STETT et al. 

(Circuit Court, W. D. Missouri, W. D, March 4, 1007.) 

No. 3,148. 

DeATH— PEES0N3 Ll A BLE— STATUTOnY rROVISIONS— EMPLOYÉ OF CaERTEB. 

Rev. St. 1R0O, § 2Sfi-l, as amended by Laws 1905, pp. ],S.j-137 [Ann. St 
1900. p. ]fl-'171. providing that whenever any person. including an employé 
of the corporation or individual hcreinafter referred to, whose dcath la 
caused by the négligence of a co-employé thereof, shall die from an in.iury 
resulting from or occasioned by the négligence, unskillfulness, or crimtnal 
Intent of any officer, agent, sen'ant, or empmyé, whilst running, conducting, 
or managing any locomotive, car. or train of cars, or any street car, or of 
any master. pilot, engineer, agent, or employé whilst running. conducting, 
or'managing any steamboat, or of any driver of any stage, automobile, or 
other publie eonveyance whilst in charge of the same as a driver: and 
when any passenger shall die from any injury resulting from any defect 
or Insufficlency In any railroad, or in any locomotive, car, street car, steam- 
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boat, stage, automobile, or other public conveyance, the corporation, or In- 
dividual in whose employ any such officer, agent, servant, master, pllot, 
engineer, or driver shall be when such injury is eommitted, or who dwna, 
opérâtes, or conducts any such rallroad, locomotive, car, street car. aatomo- 
bile, coach, or other public conveyance when any Injury is recelved result- 
ing from or oecasioned by any defect or Insufflciency, unskillfulnesa, négli- 
gence, or criminal intent above declared, shall forfelt and pay as a 
penalty for every such person, employé, or passeuger so dying not less 
than $2,000, nor more than $10,000, in the discrétion of the jury, whlch 
may be sued for and recovered by persons bearlng speclfled relations to 
deceased — gives no right of action against an employé of the carrier, but 
only against the carrier. 

S, Removal of Causes— Diverse Oitizenship— Sepabable Conteovebsies— 
Allégations in Pleadinqs. 

Where the pétition against a raliroad company and an individual for 
death of an employé of the company and the pétition of the company for 
removal of the cause show that the individual défendant, a résident of 
the State, is a mère employé of the company, against whom no recovery 
can be bad under the statute on which the action is based, so that there 
Is no joint liabillty, the mère subséquent allégation in plaIntifC's pétition 
that "défendants" negligently did certain thlnga. is ineffective to prevent 
the company, a nonresldent, from removing the cause to the fédéral court. 

8. Same— State Ooubt Proceedings— Injunction. 

Where the cause is properly removed to the fédéral court, and plalntlfC 
In the suit undertakes to Ignore the removal, and to proceed with the 
proseeution of the case in the state court, the fédéral court will rcstrain 
plaintiff from such threatened proseeution. 

[Ed. Note..— For cases In point, see Cent. Dig. vol. 42, Kemoval of Causes, 
t 200.] 

In Equity. 

Frank P. Sebree, for complainant. 
Scarritt, Scarritt & Jones, for défendants. 

PHILIPS, District Judge. The défendant John H. Stepp as the 
next friend of the défendants Bessie E. Stepp and Joseph N. Stepp, on 
the 13th day of May, 1906, instituted suit in the circuit court of Jack- 
son county, Mo., against the complainant, the Chicago, Rock Island & 
Pacific Railway Company, and Louis Collier, to recover damages in 
the sum of $10,000 against said railway company and said Collier for 
injury resulting in the death of James M. Stepp, the father of said 
Bessie E. and Joseph N. Stepp. The pétition discloses the fact that 
the death was oecasioned by the said James M. Stepp being injured by 
a locomotive and train of cars of said railway company; that said 
Louis Collier was in the service of said railway company as the engi- 
neer on the locomotive attached to said train of cars; and that the 
injury resulted from the négligent manner of running and conducting 
said cars by said locomotive engineer. On the return day of the writ 
of summons issued in said suit, and in due time and form, the said 
railway company filed its pétition, with sufficient bond, praying for the 
removal of said cause from the state circuit court to this court, on the 
ground of the diverse citizenship of the parties, the pétition alleging 
that the plaintifïs therein were citizens of the state of Missouri, and that 
the railway company was a citizen of another state ; that the matter in 
controversy between the railway company and iiie plaintifïs therein 
was separable, and wholly determinable as between them ; that the 
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pétition on its face did not disclose any cause of action against the 
défendant Louis Collier under the statute on which the alleged cause of 
action is predicated; and that the said Collier was so joined as a code- 
fendant with the railway company for the fraudulent purpose of pre- 
venting the removal of the cause by the said railway company. The 
State circuit court refused to make the order of removal, on the ground 
that the défendants therein were jointly liable to the plaintiffs. The 
petitioning railway company, nevertheless, duly filed in this court a 
transcript of the record and proceedings therein. The railway company 
has presented to this court its ancillary bill in equity, alleging that, 
notwithstanding the premises, and the said cause has been properly 
removed into this jurisdiction, the défendants herein are threatening 
to proceed with the trial of said cause in the state court, which said 
trial is set down for hearing at a future day near at hand. The bill 
prays for an injunction against the said défendants, restraining and 
enjoining them from further proceeding in the state court. The at- 
torneys for said défendants hère and the plaintiffs in the state court 
appear at the preliminary hearing on the application for the injunction, 
and resist the same on the ground that this court has not obtained 
jurisdiction of said cause by reason of said removal proceedings. 

It is conceded on argument by counsel for respondents that the joint 
liability of Louis Collier, the engineer, is predicated of the amendatory 
act of the Législature of Missouri, approved April 13, 1905 (I^aws 
Mo. 1905, pp. 135-137 [Ann. St. 1906, p. 1637]), which is as follows: 

"Section 2864. Wlienever any person, including an employé of the corpora- 
tion, Individual or individuels hereinafter refeiTed to wliose death is caused 
by the négligence of a co-employé thereof, sliall die from any Injury result- 
ing or occasioned by the négligence, unskillfulness or criminal intent of any 
officer, agent, servant or employé, whllst running, conductlng or managing any 
locomotive, car or train of cars, or any street car, electric or terminal or train 
of cars, or of any master, pllot, engineer, agent or employé whilst running, 
conducting or managing any steamboat, or any of the maehinery thereof, or of 
any driver of any stagecoach, automobile, motor car or other public convey- 
ance whilst in charge of the same as a driver ; and when any passenger shall 
die from any injury resulting froni or occasioned by any defect or InsufEciency 
in any railroad, whether the same be a steam, street, electric or terminal rail- 
road, or any part thereof, or in any locomotive, car, street car, electric car or 
terminal car, or in any steamboat, or the maehinery thereof, or in any 
stagecoach, automobile, motor car, or other public conveyance, the corporation, 
Individual or Indlviduals in whose employ any such officer, agent, servant, 
employé, master, pilot, engineer or driver shall be at the time such Injury is 
committed, or veho owns, opérâtes or conducts any such railroad, locomotive, 
car, street car, electric car, terminal car, automobile, motor car, stagecoach, 
or other public conveyance at the time any injury is received resulting from 
or occasioned by any defect or insufficiency, unsicillfulness, négligence or crim- 
inal intent above declared, shall forfeit and pay as a penalty for every sucii 
person, employé or passenger so dying, the sum of not less than two thousand 
dollars and not exceeding ten thousand dollars, in the discrétion of the jury, 
vehich may be sued for and recovered: First, by the husband or wife of 
the deceased; or, second, if there be no husband or wife, or he or she fails 
to sue within six months aftfer such death, then by the minor ehild or children 
of the deceased, whether such minor chlld or children of the deceased be the 
natural born or adopted child or children of the deceased: Provided, that if 
adopted, such minor child or children shall bave been duly adopted according 
to the laws of adoption of the state where the person executing the deed of 
adoption reslded at the time of such adoption ; or third, if such deceased 
be a minor and unmarried, whether such deceased unmarrled minor be a 
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natural bora or adopted child, if such deeeased unmarried minor shall hâve 
been duly adopted aceording to the laws of adoption o£ the state where the 
person executing tlie deed of adoption resided at ttie time of such adoption, 
then by the fathei- and mother, who may join in the suit, and each shall hâve 
an equal interest in the judgment ; or if either of them be dead, then by the 
survivor ; or, fourth, if there be no husband, wife, minor child or minor chil- 
dren, natural born or adopted as hereinbefore indicated, or if the deeeased be 
an unmarried minor and there be no fatber or mother, then in such case suit 
may be instituted and recovery had by the administrator or exeeutor of 
the deeeased and the amount recovered shall be distributed aceording to the 
laws of descent, and such corporation, individual or indivlduals may show 
as a défense that such death wrs caused by the négligence of the deeeased. 
In suits instituted under this section, it shall be compétent for the défendant, 
for bis défense, to show that the defect or insutficiency named in this section 
was not of a négligent defect or insufflciency and tliat the injury received was 
not the resuit of unskilltulness, négligence or criminal intent." 

If this statute does not embrace the engineer in charge of the loco- 
motive, as the servant of the railway company, it is further concédée! 
that there is no joint liability of the company and said Collier, and 
consequently the case was removable on the pétition of the former. 
This législation is not revolutionary, but is rather a process of évolu- 
tion. ' The corresponding statutes of the state prior to 1899, respecting 
damages for torts, gave the designated représentatives of a deeeased 
employé of a railroad company no right of action against the company 
for death caused by the fault of a co-employé. The phrase, common 
to ail thèse statutes, "any person," as employed in the statute, did not 
include fellow servants. Procter v. Hannibal & St. Joe Railroad Com- 
pany, 64 Mo. 112. Rev. St. 1899 (volume 1, p. 729, c. 17 of the 
damage act) was identical with the antécédent statutes, except that 
the later statute, after the words "any injury is received resulting 
from or occasioned by any defect or insufficiency," added the foUow- 
ing, "unskillfulness, négligence, or criminal intent" ; and extended the 
right of action to the adopted children of the deeeased. 

It must be conceded that thèse statutes were aimed alone at the mas- 
ter, creating liability on his part for a death caused by his agents, serv- 
ants, and employés in the opération of the specified pubHc conveyances, 
for use in transportation ; and that the statute, wïiere death resulted 
from the fault of the servant or employé, was not intended to carry 
over to the designated représentatives of the deeeased a right of action 
against such servant or employé. Thus stood the law at the time of 
the amendatory act aforesaid of 1905. The fîrst noticeable change in 
this last act is in making the words "any person" include an employé of 
the corporation, individual, or individuals thereinafter referred to 
where the death is caused by a co-employé resulting or occasioned by 
the négligence, unskillfulness, or criminal intent of the co-employé 
while running, conducting, or managing any locomotive, car, train, etc. 
As shown by the décision of the Suprême Court of the state, in Hig- 
gins V. St. Louis & Suburban Ry. Co., 197 Mo. 300, 93 S. W. 863, the 
Législature, under an appréhension that under the existing statute of 
1899, said liability did not extend to street railroads, and the like, in 
the act of 1905 added the words "or any street, electric, or terminal or 
train of cars, or any driver of any automobile or motor car." The only 
other changes pertinent to the question hère to be decided are that the 
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amendatory act added to the original statute after words "or who owns" 
the words "opérâtes or conducts" and by changing the penalty recover- 
able, which was $5,000, to a sum not less than $2,000 and not exceeding 
$10,000. Under the former statute certain liability of the corporation, 
individual, or individuals was made to apply to the instance where the 
corporation, individual, or individuals owned any such railroad, locomo- 
tive, car, stagecoach, or other public conveyance, at the time any in- 
jury is received. They were made liable therefor on account of being 
the owner of the instrument of conveyance. The contention of counsel 
for respondents is that the addition after the words "or who owns" of 
the words "opérâtes or conducts" was intended and lias the effect to ex- 
tend the liability under this statute to an engineer who happens to be in 
charge of the locomotive propelling the car or cars at the time of the 
injury. 

Statutes in dérogation of common-law rules of nonliability are to be 
strictly construed, and where they create new liabilities they are not to 
be extended by mère implication. Judge Norton, in Proctor v. Hanni- 
bal & St. Joe Railroad Company, supra, said : 

"When particular words or particular clauses of a statute are of doubtful im- 
port, they sliould be considered in connection witli tlie entire statute, and in 
such cases, when such words or clauses literally construed would produce a 
conflict in the act or lead to absurd conciusions, tliey may be restrieted or en- 
larged in their opération se as to cause each part of it to hai-monize with 
every other part." 

Among the recognized canons of construction of statutes are the 
following : As an aid thereto, it is always to be presumed that the Lég- 
islature did not intend to enact a law that would lead to absurd or op- 
pressive results; the intent of the law is the prime object to be kept 
in view in its construction; if the intent cannot be enforced by the 
literal import of the words employed, it is well settled that the letter of 
the statute must occasionally be eut down to conform to its évident spir- 
it and purpose ; a construction which must occasion great public or pri- 
vate mischief and injustice must never be preferred to the one which 
avoids such results. Resulting from thèse is the rule that where the 
words are reasonably susceptible of another construction which would 
avoid such results, consistent with the manifest purpose or scheme of 
the législative enactment, such other construction should be adopted. 
If the contention made by counsel for respondents should obtain, what 
is the conséquence? This statute makes the corporation, individual, or 
individuals operating or conducting the railroad, locomotive, or car, 
automobile, motor car, stagecoach, or other public conveyance, at the 
time of the injury, liable for the death "resulting from or occasioned by 
any defect or insufficiency, above declared." If the words "opérâtes or 
conducts" are to be made by mère construction to apply to the engineer 
on the locomotive, to the motorman on the electric car, the chauffeur 
on the automobile, and the driver on the stagecoach, it must follow that 
the liability extends to an injury to a passenger, if he die, resulting from 
or occasioned by "any defect or insufficiency" in any railroad, etc., or in 
any locomotive, car, street car, electric car, or terminal car, or in any 
steamboat, or the machinery thereof, or in any stagecoach, automobile, 
motor car, or other like conveyance. Is the mère servant or employé, 
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hired at moderate wages, running ihe car or vehicle, or the machinery, 
furnished him by the master, to be made liable for the death of the pas- 
senger, who pays the master for his transportation and is put by him on 
the conveyance with or without the consent of the engineer, condiictor, 
motorman, or driver ? The engineer, conductor, motorman, and driver 
hâve nothing to do with the construction of or repairs to the convey- 
ance or motor power. Their employment is to run the conveyance or 
machinery furnished them by the master ; and the law makes the mas- 
ter hable to the employé for any defect or insufficiency in the instru- 
ments of conve3'ance v^'hereby an injury results to the employé. 

True it is that in a limited sensé the conductor on the railroad car or 
Street car, or the motorman, etc., is conducting the car or vehicle ; but 
tested by the context, the rule of noscitur a sociis, the gênerai scheme 
of the whole act, it is manifest that the Législature had no thought of 
extending the liability of the master for the injury resulting in death to 
such employé. This is manifest and enforced by the further fact that 
the liability for such death applies to any stagecoach, as v\'ell as to cars, 
motors, and the like. The statute makes no discrimination as to the re- 
sponsible liability of either of the designated instrumentalities of pub- 
lic conveyance. Surely, the Législature would not bave employed the 
terms "opérâtes or conducts" to indicate a purpose to give such right of 
action against the driver of a stagecoach. But as applied to the corpo- 
ration, individual, or individuals running or managing a stagecoach or 
other public conveyance, thèse terms were apt to embrace and designate 
them. 

The interpolation or addition of the words "opérâtes or conducts" 
immediately after the words "or who owns," expresses a meaning and 
purpose so palpable and reasonable as to exclude the idea that they vi'ere 
intended to create a liability on the part of the mère servant. A rail- 
road Company, or other public carrier, may not be the owner of the in- 
strument of conveyance, yet the corporation or individual may be op- 
erating or conducting a railroad, locomotive, car, automobile, or 
stagecoach in the capacity of a carrier. A railroad company or individ- 
ual may use the locomotive and cars or other conveyance of another 
railroad company or individual, as lessee or bailee of the owner for the 
particular purpose. If they use such locomotive or car, etc., to ac- 
complish their work as a carrier, there is good reason why they should 
be as much liable for injuries to third persons from the opération or 
conducting of such locomotive, car, etc., as if owned by them. This 
construction harmonizes the whole act in the direction of the known 
policy of imposing responsibility upon the master for the négligence of 
the employé, or death resulting from or occasioned by any defect or 
insufficiency in the railroad, car, etc., "or the machinery thereof." The 
whole history of such législation, devolving the right of action on the 
family or légal représentatives of the deceased, and the successive en- 
largements of such statutes, show that it has been and is the législative 
policy and purpose to render the carrier, and not the mère employé, re- 
sponsible for injuries resulting in death. If it had been the mind of 
the Législature to extend such pénal statute to the mère employé on 
the locomotive, car, automobile, or stage driver, it was easy to hâve 
said so in plain and apt terms. The courts ought not, by forced or 
151 F.— 58 
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strained construction, to imply such purpose, especially wlien it would 
lead to absurd and harsh results. 

It is scarcely necessary to add that where the pétition on its face, as 
in this case, and the pétition for removal show that the actual relation 
of the local défendant Collier was that of a mère engineer in the era- 
ploy of the railroad company, against whom no recovery can be had 
nnder the statute on which the action is predicated, the mère subsé- 
quent allégations in the pétition that "the défendants" negligently did so 
and so, is inefifective to prevent the railroad company, a nonresident 
corporation, from removing the case into this jurisdiction. Gustafson 
V. Chicago, Rock Island & Pacific Railway Company (C. C.) 128 Fed. 
85. It is also well-settled law that where the controversy is properly 
removed from the state court into the fédéral court, and the plaintiff 
in the suit undertakes to ignore the removal and to proceed with the 
prosecution of the case in the state court, the fédéral court, having ob- 
tained jurisdiction of the cause, may by injunction restrain the plain- 
tiff from such threatened action. Traction Co. v. Mining Co., 196 U. 
S. 245, 25 Sup. Ct. 251, 49 h. Ed. 4G2 ; Mutual Life Ins. Co. v. Lang- 
ley (C. C.) 145 Fed. 415. 

It results that the restraining order pi-aved for herein must be 
granted. 



In re ARKONIA FABRIC MFG. CO. 

(District Court, E. D. Fennsylvaiiia. Marcli 6, 1907.) 

No. 2,607. 

1. BaNKEUPTCY — lî^SOLVENCY — EVIDENCE. 

Evidence held to require a flndlng that a corporation was insolvent at 
the time a bill of sale of its machinery, etc., was executed to petitioner. 

2. Same— Pbefebences. 

A corporation, of which both petitioner and her husband were direct- 
ors, and whieh they controlled, being in need of money, petitioner on 
January 8, 1900, advanced to it $3,000 of the money which she held as 
trustée for her daughter, and which could not legally be invested in the 
corporatlon's securlties. Petitioner claimed that at this time an agree- 
ment was made to secure the loan by a bill of sale of the corporation's 
machinery but this was not proved nor was any bill of sale actually ex- 
ecuted until July 24. 1906, when the corporation to the knowiedge of both 
petitioner and its other officers was hoiielessly insolvent. On September 
7, 1906, a pétition in bankruptcy was filed against the corporation and 
an adjudication entered October 5th following. There was no change of 
possession after the bill of sale was executed except that tags with 
petitioner's name were attached to the varions machines after which the 
corporation used them nnder an alleged lease. Held, that such bill of 
sale constituted a préférence made within four months prior to the filin'..' 
of the bankruptcy pétition, and was therefore void as against creditors as 
provided by Bankr. Act July 1, 1898, §§ 67c, C7e, c. 541, 30 Stat. 504 [U. S. 
Comp. St. 1901, p. 3449]. 

In Bankruptcy. 

The following is the opinion of the référée : 

This matter cornes before me upon the pétition of Rebecca E. Crenshaw, 
trustée for Marian Crenshaw, filed October 23, 1906, and the answer of the 
trustée in bankruptcy thereto, filed October 24, 1906. From the testimony tak- 
en before me and the record offered in évidence, I flnd the following f acts : 
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The Arkonia Fabric Manufacturing Company is a corporation incorporated 
under the laws of tUe state oî Slichigan on January 2ti, 1905, by .T. F. Sulli- 
van, Joseph C. Sullivan, John N. Auhut, Albert Orenshaw, and liebeeea E. 
Creushaw. By its articles of incorporation its capital stock is tixed at 5^25,000; 
the sbares being divided into 250 of the par value of $100 each. In Febru- 
ary, 1905, the corporation issued l'JO sbares, lit) of wbich were owned by 
the Crenshaw family, tbus giving them a substantial majority of the shares 
issued. In l'ebruary, 1900, an additional 25 shares were issued to John Y. 
Hoag, making the total nuuiber of shares issued 215, of which 119 shares held 
by the Crenshaw fanilly still remained the majority. Albert Crenshaw and 
Rebecca E. Crenshaw, bis wife, wei"e menibers of the board of directors of the 
corporation ; Albert Crenshaw being also the président tbereof. David H. 
Calhoun, fatber of Rebecca E. Crenshaw and owner of 28 shares of stock 
of the corporation, died August 12, 1005, and by his will, probated at Philadel- 
phia, he devised certain real estate to his said daughter in trust for his grand- 
daughter Marian, giving to his said daugbter, trustée as aforesaid, power to 
sell the said real estate and to reinvest the proceeds "in sonie other security." 
In pursuance of this power Mrs. Crenshaw sold the real estate about Janu- 
ary 1, 190G, realizing tberefrom the sum of $3,521.20. At the time of the 
sale of this real estate the Arkonia Fabric Manufacturing Company was in 
need of money, and on January 8, 1000, the moneys received by Mrs. Cren- 
shaw from the sale of the real estate were paid into the treasury of the Ar- 
konia Fabric Manufacturing Company. Tlie difficulty tbat presented itself 
to Mrs. Crenshaw, as trustée for her daugbter under the will of David II. 
Calhoun, was obvions. Slie was about to invest thèse trust funds in a se- 
curity not autborized by the law. Her attorney, Arthur Colville, Fsq., since 
deeeased, advised her that she could not legally Invest thèse funds in th<' 
business of the corporation or make a loan to it. In her testimony Mrs. Cren- 
sha^v adds that lier attorney theu advised her to make tliis loan, provided the 
corporation wonld give her a bill of sale of its macliinery. In view of other 
testimony in the case, I do not helieve that this advice was then given to 
Mrs. Crenshaw ; but if it was given it was not acted on, and not agreed to by 
the corporation. 

The question as to whether an actual agreemcnt was entered into between 
Mrs. Crenshaw and the corporation on January 8, 1006, wlien the money was 
paid over to the corporation, is of great importance in this proceeding, Much 
light is thrown upon it by the documentary évidence in the case, and I find 
as a fact that no agreement was niade at that time. The money was necded 
and paid over and the propor metliod for securing Mrs. Crenshaw as trustée 
for her daugbter was left to the future. The fact that Mr. and Mrs. Cren- 
shaw practically owned or controUed a majority of the stock of the corporn- 
tion seems to hâve been their justiflcatioii for paying this money into the 
treasury without fixing the ternis upon which the payment was made. This 
seems to hâve been a matter of considérable discussion between the Crenshaws 
and the other directors of the corporation. On January ?,Ù, lOOG, .Toseph C. 
Sullivan, the then treasurer of the corporation, wrote a letter to Mr. Cren- 
shaw in which he states that it was at first agreed tbat Mrs. Crenshaw's 
money should be pvit into the business and that she should take stock for 
the sarae; but this being found illégal, Sullivan called on Mr. Colville, the 
attorney in Philadelphia, for further information as to the légal status of th;^ 
matter, and thereupon Sullivan suggested that as slie could not legally invest 
the money in the corporation, or make a loan to the corporation direct, that 
she make a loan of tins money to the oflicei's of the corporation, and secure 
it by the treasuiT stock as collatéral. This plan does not at flrst seem to 
hâve met with Mr. Crenshaw's approval, but was afterward practically acted 
upon and earried ont. 

On April 2, 1000, the first annual meeting of the stockbolders of the Com- 
pany was held at Détroit. R. E. Crenshaw and Albert Crensliaw were repre- 
sented at this meeting by proxy, and it was resolved "that this corporation is- 
sue to J. C. Sullivan and Albert Crenshaw certlflcates of stock for 17^/2 shares 
— being ûi ail 35 shares of this corporation — in lieu of a bill of sale made by 
them transferring to the Arkonia Fabric Manufacturing Company 22 broad 
looms, and ail beaming supplies thereto annexed now in the possession of the 
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Arkonia Fabric ]\'Ianufact.m-ing Company in tlieir plant at Philadelphia." By 
this resolution tlie atteinpt was appareiitly made to meet tlie dlfliculty aris- 
ing by reason of the tact that tbe tuuds invested by ilrs. Greushaw were 
trust funds. Tbe 22 broad looms referred to in this resolution were already 
in the possession of the company ; title to them appears, according to this 
resolution, to bave been in J. 0. Sullivan and Albert Crenshaw. Whether title 
was aetually in them, or whether this was a mère Action agreod to by the di- 
rectors of the corporation for the purposes of their resolution does not ap- 
jiear from tbe testimony. By this resolution, wbatever may bave bcen the 
fact, tbe corporation recognized the title of J. 0. Sullivan and Albert Cren- 
shaw, and agreed to aceept tlieir bill of sale for thèse looms, and to issue Xo 
them 35 sbares of stock in> lieu thereof. On the same date, to wit, April 2, 
1906, Mr. John N. Anbut, a meniber of tbe Détroit bar and a director of this 
corporation, wrote to Mr. Albert Crensbaw, then living at West Millbui-y, 
Mass. ; bis letter, taken in connection with the resolution of the corporation, 
explains tbe situation. Tbe purchase price of the machinery wbieh was in- 
stalled in the Philadelphia plant was .i;3,.50O. This was about tbe amonnt 
paid by Mrs. Crensbaw to tbe corporation. The two certificates of stock of 
17% sbares each, issued to Mr. Sullivan and Mr. Crensbaw, represent an in- 
terest of $3,500 in the corporation. Thèse certificates, after having been 
signed by Mr. Sullivan as treasurer, were forwarded to Mr. Crensbaw, with 
tbe request that be sign them and likewise sign a proinissory note to tbe 
order of Mrs. R. E. Crensbaw. trustée for JNIarian Crensbaw, for $3,000, and 
then indorse tbe same individually as Mr. Sullivan bad done, tben, also, to 
indorse the certificate for 17% sbares, wbereby Mrs. Crensbaw would bave as 
collatéral security for her .^3,000, iR3,500 worth of stock of tbe company, tbe 
company's note, and Mr. Sullivan and Mr. Crcnshaw as personal sureties. Ac- 
cording to tliis lettor, Mrs. Crenshaw's ])ayment to tbe company was not 
$3,52]. 20, but $3,000. Tbis may be due to the fact that a portion of the 
$3,521.20 paid in by her was afterward pnid ont by tbe corporation on her 
account, leaving the net balance due to her of $3,000. 

It is admitted that the letter of April 2, lilOG, was received by Mr. Cren- 
pbaw^ Althougb be signed page 37 of tbe minute book of tbe corporation, 
wbich is part of tbe record beginning on page 35, be dénies ever baving seen 
page 35 of this record. In tbe face of the statement appearing in the letter 
of -Mr. Anbut, admittedly received by Mr. Crensbaw, and dated on the same 
day that the meeting of the corporation took place, Mr. Crenshaw's déniai of 
knowiedge of tbe contents of tbe record book as of that date is of no avail. 
Mrs. Crensbaw testifled that after the recoipt of tbe two certificates of 17Vo 
sbares each, she promptly sent tbem back. Mr. Crensbaw does not appear 
to remember whether she retumed the certificates or not, nor does Mrs. 
Crensbaw remember whether shereturned them with or without a letter to 
Mr. Sullivan. It is a fact, bowever, that the promissory note was signed by 
Mr. Crensbaw as président, and indorsed by bim individually and kept by 
him. It furtbermore is a fact that the certificates of stock were signed bv 
Mr. Crensbaw as président and that one of them, to wlt, certificate No. 17. 
was transferred by him in blank. Both of thèse certificates appear in tbe 
stock certificate book, pasted to tbeir respective stubs, and marked in penr'il 
"Canceled Anbut Sec'y." It thus appears that at somo tlme after April 2, 
]ï)Of). tbese certificates were returned, and came into tbe possession of Mr. 
Anbut, and were marked by him "canceled." Mrs. Crensbaw allèges that sbe 
did tbis because she bad ail tbe while refused to acce])t stock in tbe corpora- 
tion, insisting ujion a bill of sale of the machinery. This may be true, but it 
does not establisb tbe fundamental fact upon wliicb lier right, as alleged in 
ber pétition of October 23, lOOG, is founded, that "it was agreed by and be- 
tween the said Arkonia Fabric Manufacturing Company and your )ietitioner, 
trustée as aforesaid" that tbe loan should be made, and that, as security t'o'- 
tbe repayment of the loan, the corporation would exécute and deliver a bill of 
sale of its looms, machinery, office fixtures, and Personal iiroperty. It is 
quite obvions that no such agreement was made at that tlme. 

On April 10, 190C, Mr. Crensbaw wrote to Mr. Sullivan, giving. among 
other things, bis understanding of tbe list of sbares outstanding of the cor- 
poration and among thèse be states: "J. C. Sullivan and A. Crensbaw 35 
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sharcs." It tlius appeiivs that altliougli tliewe eertificates liad been received 
a day or two after April 2d. tliey liad iiot lieeii repudiated on April lOth. Ou 
Aprii Util a letter was writteii by Mr. Sullivan to Mr. Crensbaw, wherein 
thcfe sliares are referred to as follows : "J. C. S. and A. C. machinery ac- 
count bas secured. for R. E. CreiisliaAV :_i5 sbares." It tbus appears that bft- 
tweeu April 2d and April lOtb ail parties were in asrecment as to tbe pro- 
priety of tbe action witb regard to tbe transfer ot tbe 35 sbares of stock to 
secnre Mrs. Crensbaw. It seems to me from tbe above l'acts, and from otlier 
facts In tbis case, to be referred to hereafter, tbat tbe return of tbe eertifi- 
cates of stock to Mr. Anlnit was an aftertliougbt. 

If it be assumed as, in niy oiiinion. it niust be, tliat tbe paj'ment by Mrs. 
Crensbaw, altbougb intended for tbe benefit of tbe corporatio]i, was made in 
a round-about way, and tbat tbe niattcr was consuniniated by tbe résolution 
of April 2, 1906, it will explain an erasnre apiiearing in tbe casb liook of tbe 
coriinration, on pnee 2!) tberpof. as of tbe date of January 8, lOOfi. Tbis 
entry as It now appears is as follows: 

Loau to I{. E. Crensbaw S 2,000 00 

Arkonia " " ],r,21 20 

I am unable to say wbat tbe original entry was. bnt it was probal)ly an en- 
try conforniing to tlie facts, and. wben iinaily it was (letern)ined to exécute a 
bill of sale for tbe beucfit of Mrs. Crensbaw, tbis entry was altered to eon- 
form tliereto. 

In April, 1000, the finances of tbe corporation wero not in good condition. 
Tins is sliown by a resolution as of tbe date of .\pril 2. ]00(>, wbereliy tbe prés- 
ident and treasurer autbori^ed tbe cor]>oration to assisn its book accounts 
as collatéral for nioney adyanced tbereon l)y tbe l'hiladelfibia Connnercial 
Conipany of Philadelpbia. It appears from tbe testimony that tbe conipany 
tbus designated was. in tact, tbe Commercial Trust Conipany of l'biladelphia. 
Tbe testimony sbows tbat tbe book accounts of tbe corporation were hypotbe- 
catcd as rapidly as goods were sold. Ditbcnlty was experienced in getting 
the plant In l'biladelphia iu proper opération, and it appeared necessary to 
mako changes in tbe jtersonnel of tbe board of directors, to give up tbe office 
in New York and in Millbury, Mass., and to eoncentrate the business of tbe 
Company lu l'biladelpbia. Some time before May 15, lOWi, at a meeting held 
in New York, it was made clear tbat tbe business of tbe corporation was 
not in good condition. Ou or about May 24, 1006, Mr. and Mrs. Crensbaw lett 
their home at West Millbury and came to Philadelpbia. Creditors began 
pressing for payment. Mr. Crensbaw eontemplated leaving the company and 
taking anotber position, tbe company eontemplated changing Its naine and 
in fact, according to the testimony of its tben secretary, Mr. Hoag, it did 
adopt tbe naine of Dunbîane Mills, and conducted some correspondence under 
tbat nanie, and there was eyery indication to those who had coiitrol of tbe 
business of tbe corporation tbat it was approaehing a condition of insolvency. 
The condition of the cash book is a significant feature in tbis connection ; no 
eutries appear in it subse<juent to April 19, 1906, Tbe scliedules in bank- 
ruptcy, which were subsequently flled by the corporation, show that on Sep- 
tember 7, 1906, tbe date of tbe filing of the pétition in banlvruptcy, the assets 
consisted of $400 wortb of stock in trade, .$220 of book accounts and $16 in 
cash, making a total of $636, witb liabilities of .$623.4.''. entitled to priority and 
$11,470 upon unsecured daims. Tbis condition of bopeless insolvency existed 
on August 29, 1906, tbe date when, under procecdiiigs commenced in tbe 
court of common pleas, tbe sherifC weiit into possession of tlie i)reniises oc- 
cupied by the bankrupt, and, according to the testimony, was the same condi- 
tion tbat existed on >Tuly 24, 1906; tbis date having been selected for com- 
parison, because It was tbe date upon which a certain bill of sale was ex- 
eeuted by tbe corporation to Mrs. Crensbaw. Mr. Crensbaw, the président, 
and Mr. Hoag, the secretary of the corporation, testified that on .Tuly 24, 1906, 
the corporation was solvent, but their cross-examlnation establisbes the fact 
that there was no change in the value of the assets of the corporation between 
July 24th and August "29th, except sucb as might be aecounted for by dé- 
préciation on accouut of loss of good will. Mr. Crensbaw testified that ex- 
cluding the machinery held on lease and excluding tbe machinery claimed 
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by Mrs. Oreiishaw the corporation's assets on July 2ith were worth $15,000 
as against liabilities of $14,000. ïhere is no fouudation, in fact, for this- 
statement, aiul ail of the testimony points to a contrary conclusion, and I 
therefore flnd that on July 24, 1906, tlie corporation was insolveut and that 
Albert Crenshaw, its président, and John Y. Hoag, its secretary, knew tbat it 
was iiisolvent at that time. 

When the bopelessness of the situation was clear to the parties interested 
an attempt was made to save a portion of the assets from the impending 
catastrophe. ïhe money which had been left by Mr. Calhoun to his daugh- 
ter, in trust for his granddaughter, had been sunk in the business of 
this corporation, and as the corporation was in practical control of the par- 
ents of the cestui que trust, they took such action as they thought best 
adapted to save some of this property for their daughter ; and on July 2'!, 
1906, the corporation, aeting by Albert Crenshaw, président, and John Y. 
Hoag, secretary, executed and delivered a bill of sale to R. E. Crenshaw, 
trustée for Marian Crenshaw, for the looms, maehinery, ofHce fixtures, and 
ail Personal propertj' of every kind and description situated on the third 
floor of 1015 Diamond street, Philadelphia, and made a formai technical de- 
livery of the said assets by marking the same with a sniall paper tag con- 
taining the name of R. B. Crenshaw, trustée. And thereupon, on the same 
date, Mrs. Crenshaw, as such trustée, demised and leased the same property 
to the Company at a raonthly rental of $50 ; the entire transaction having 
lieen concluded without any actual change of possession of the maehinery, etc., 
in question. I hâve no doubt that this action was taken because of the 
known condition of insolvency of the company, and the testimony satisfles 
me, and I flnd as a fact that both Albert Crenshaw and Rebecea E. Cren- 
shaw had reasonable cause to believe that the corporation was insolvent 
on that date. They knew that the liabilities were about $14,000, and that, 
with the exception of the property held by the coriioration on loase, and the 
property sought to be taken by Mrs. Crenshaw, there was practically notliing 
with which to pay thèse liabilities. It is true that Mrs. Crenshaw disclaims 
such knowledge, but notwithstanding her diselaimer, I am forced to the con- 
clusion that her position as a director of the corporation, the fact that her 
husband was président, her active mind and intelligence, lier knowledge that 
the business of the corporation was bad at the time of the New York meet- 
ing, held before May 15th, and her discussions with her husband and Mr. 
Iloag must necessarily hâve given her such information and knowledge of the 
condition of the company as to lead her to the conclusion that it was insol- 
vent, or at least to give her such reasonable notice of its condition as to- 
amount by inference to knowledge of its insolvency. On August 29, 1906, the 
sheriff took possession of the premises of the Arlîouia Fahric Manufacturing 
Company, and on September 7th a pétition in bankruptcy was filed against 
it. A receiver wa.s appointed with whom the petitioners entered into an agree- 
ment that the maehinery, etc., claimed by the petitioner should be sold at 
public sale by the receiver, and the fund held as a spécial fund to avvait 
the détermination of the title to the property claimed. The adjudication In 
bankruptcy was entered Ôctober 5, 1906. 

I hâve reached my conclusions as to the facts in this case with some re- 
gret. A fond intended for the beneflt of a minor child bas been lost in what 
was practically the business of the parents. An attempt is hère made to 
retake from the bankrupt estate a portion of the moneys thus invested in it, 
but, unfortunately, the rights of creditors hâve intervened and the equities 
of the cestui que trust are met by the equities of the creditors. 

In view of the foregoing flndings of fact, an elaborate discussion of the 
questions of law submitted to me by eounsel is unnecessary. It is contended 
by eounsel for the petitioner that the bill of sale given on July 24, 1906, was 
not a sale but an assignment of the property described therein as collatéral 
security for the loan made on January 8, 1906, and that the bill of sale was 
made in pursuance of an agreement made bctween the petitioner and the 
corporation on January 8, 1906. If the faets were as alleged, such an agree- 
ment might bave been enforced under the ruling of the court in Sabin v. 
Camp (C. 0.) 3 Am. Bankr. Rep. 578, 98 Fed. 974, but the facts as found by 
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me briiig the case fairly within the provisions of sections C7c and 67e of 
the banki-uptcy law [U. S. Comp. St. 1901, p. 3449]. ïhe corporation bas made 
a transfer of its property within four niontlis prior to tlie flling of the péti- 
tion, at a time when the corporation was insolvent, and when the transférée 
had reasonable cause to believe that the corporation was insolvent. There 
was no présent considération for the transfer ; the same having been made 
for tbe purpose of satisfying a claim of the transférée, which had existed 
since upwards of six months theretofore. The transfer was made for tlie 
purpose of preferring the transférée, and was in fraud of tlie provisions of the 
bankruptcy law. The transférée, who is the petitiouer in thèse proceedings, 
took no title under the bill of sale of July 24, 1906, and therefore has no claini 
other than as an unsecured ereditor against the proceeds of the same. 

The pétition of K. E. Orenshaw, trustée for Marian Crenshaw, is dismissed. 

Joseph Gilfillan, for claimant. 
Samuel W. Cooper, for trustée. 

J. B. McPHEj^SON, District Judge. The order of the référée 
(David W. Amram, Esq.), dismissing the pétition of R. E. Crenshaw, 
trustée, is approved, for the reasons set forth in the opinion of the 
learned référée. 



nURLEÏ et al. v. DEVLIN. 

(District Court, D. Kansas, First Division. April 1, 1907.) 

No. 953. 

Bankruptcy— Statutes— Power dp Congress. 

Under Const. U. S. § 8, conferring on Congress the power of enacting 
uniform laws on the subject of bankruptcy throughout the United States, 
Congress has suprême power, untramineled by state laws, to pass such 
laws for the division of a bankrupt's property between the bankrupt, his 
family, and his ereditors as it deems proper. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 
1-8.] 

Same — Doweb— AViiat Law Goveens. 

Where a bankrupt dies pending the administration of his estate in 
bankruptcy, the widow's dower right and her right to an allowance for 
herself and children is governed by the bankrupt act, and not by the 
laws of the particular state in which the property is situated, except so 
far as such laws are adopted and preserved by the bankrupt act. 

Same— Courts— JuRisDicrrioN. 

Bankr. Act 1898, § 6, provides that the act shall not affect the allow- 
ance to bankrupts of the exemptions which are prescribed by the state 
laws In force at the time of filing the pétition in the state whereln they 
may bave had their domicile for the greater portion of six months imme- 
diately preceding the flling of the pétition. Section 8 déchires that the 
death of the bankrupt shall not abate the proceedings, but that the wid- 
ow and children shall be entitled to ail rights of dower tixed by the laws 
of the state of the bankrupt's résidence. Section 70, subd. "a." provides 
that the bankrupt's trustée shall be vested by opération of law witli 
the title of tlie banlcrupt, as of the date he was adjudged a bankrupt, ex- 
cept as to property which is exempt, of ail the bankrupt's property spe- 
cially described, and section 47a, cl. 11 (Act July 1, 1898, c. 541, 30 Stat. 
548, 565, 557 [U. S. Comp. St. 1901, pp. 3424, .3451, 3438]), requires the 
trustée to set apart the bankrupt's exemption and report the items and es- 
timated value thereof to the court. Held that, where a bankrupt died 
pending bankruptcy proceedings seised of realty in varions states, the 
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bankruptcy court of the bankrupt's résidence had exclusive jiirisdietion 
after liis death to détermine the right of the widow to dovver ia sucJi 
land. 

On Motion to Vacate Restraining Order. 
See 149 Fed. 268. 

On the 7th day of July, 1905, Chas. J. Devlin, a citizen and résident of this 
State, on his voluntary pétition was udjudged a banltrupt, and the couiplam- 
ing trustées were apiJoiuted and qualified as receivers of his estate and toolj 
possession of ail the property of said estate. Thereafter, the reeeivers so 
appolnted were by the creditors of the estate duly elected, qualified, and now 
are acting as trustées in bankruptcy of said estate, and hâve at ail times 
since their appointment and qualification been and reumined in the acttml 
possession of ail the real estate and property of the bankrupt, wherever situ- 
ate. After the adjudication in bankruptcy, and on the Ist day of November, 
1905, the bankrupt, Chas. J. Bevliu, died intestate, leaving the défendant 
herein, Mary A. J. Devlin, as his widow. A very large and valuable portion of 
the estate of the bankrupt which came into the possession of the receivers, 
and from the hands of the receiver.s into possession of the trustées on their 
élection and qualification, consisted of real estate in varions counties in 
the States of Illinois and Missouri, which real estate stood in the name 
of the bankrupt at the date of the adjudication and at the time of his 
death. Thereafter, and on the 23d day of October, 1900, détendant herein, the 
widow of the bankrupt, witliout application to this court, or its trustées 
in bankruptcy, in any manner, claiming the right of dower in ail of said 
lands lyiug in the state of Illinois, did exhibit to the circuit court of 
Franklin county, 111., her bill of complaint against the trustées of her hus- 
band's estate in bankruptcy, certain creditors of said estate, and oth- 
ers, praying a decree of the court admeasuring and allowing to lier dower 
in ail of said lands in tlie state of Illinois, and the adjustmeut of the 
rijrhts of ail lienholders thereon made parties to said suit; and turther did, 
without application to this court or its trustées in bankruptcy, on the 15tU 
day of November, 1906, exhibit in the circuit court of Jackson county, Mo., her 
bill of complaint against complaining trustées herein and others, praying the 
admeasurement and allowauce of dower in ail the lands standing in the name 
of her deceased husband lying in the state of Missoiu'i. Thereafter, and on 
the 21st day of November, 1900, the trustées in bankruptcy commenced this 
ancillary proceeding in this court praying an order and decree of this court 
in the protection of its jurisdiction in the bankruptcy proceedings, enjoining 
and restraining the défendant widow from further prosecuting said suits in 
the state courts of Illinois and Missouri, brought by her for the purpose of 
having set off and allotted to her dower in said lands. And on application 
made, this court did, on the same day, grant an order restraining défendant 
from further proceeding wlth said suits in said state courts until further order 
of this court. Thereafter, on .Tanuary 5, 1907, défendant filed herein her mo- 
tion to set aside and dissolve said restraining order on the ground that this 
court has no jurisdiction to hear or détermine her right to dower in said lands 
lying outslde the territorial limits of this state, and in said states of Illinois 
and Missouri, and that the state courts, to which défendant has applied in 
the assertion of her right to dower, hâve full, com])lete, exclusive jurisdiction 
to détermine such right, notwithstanding the pendency of the bankrupt pro- 
ceedings in this court and the actual possession of the real estate involved 
is in the custody of this court throngh its trustées. This motion has been fully 
presented In argument and submitted for décision. 

Harkless, Crysler & Histed and D. R. ïlite, for the motion. 
J. S. Dean and A. A. Hurd, opposed. 

POLLOCK, District Judge (after stating the facts). In view of 
the facts as above stated, the précise question raised for décision is 
this: Does this court of bankruptcy hâve exclusive jurisdiction and 
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power to détermine the right of the widow to be endowed ont of the 
lands of her bankrupt husband of which he died seised, and which lands 
came into the possession of this court through its receivers and trustées 
prior to the death of her husband? Or do the state courts of the states 
in which the lands are situate, and in which the suits were instituted, 
possess jurisdiction, either exclusive or concurrent with this court of 
bankruptcy, to détermine the rights of dower asserted by the widow? 
If the first question be answered in the affirmative, the motion must be 
overruled. If the latter position be sustained, as the suits were first 
instituted in such courts, the motion presented must be sustained and 
the restraining order entered be vacated. 

Before passing to a considération of the précise question involved in 
this controversy, it may be well to advert to a few gênerai principles of 
the law, and to state some of the fundamental propositions underlying 
the rights of the respective parties to this litigation. First, it may be ob- 
served, as bas been so often announced by the courts, that the fédéral 
Constitution and the acts of Congress passed in pursuance of the power 
it confers are the suprême law of this country, binding alike on ail per- 
sons, ail courts, and the Législatures of the several states. By section 
S of the Constitution the people of this nation, in their individual, and 
the several states in their sovereign, capacities, conferred upon the Con- 
gress of the United States the express power to enact "uniform laws on 
the subject of bankruptcy throughout the United States," and in pursu- 
ance of the power thus conferred the national bankrupt law was enact- 
ed. The object and purpose of Congress as portrayed by this act was 
to take in charge the property of insolvent debtors who had committed 
acts of bankruptcy, through proceedings had in the bankruptcy courts, 
divide this property between the bankrupt, his wife and children, if 
any, on the one hand, and his creditors on the other, in proportion to 
their provable demands, and grant a discharge to the bankrupt debtor 
from further liabilitv for his debts in so far as the bankrupt act grants 
a discharge. In re'Cutwillig, 93 Fed. 337, 34 C. C. A. 377 ; Svvarts 
V. Fourth Nat. Bank, 117 Fed. 1, 54 C. C. A. 387; In re McKenzie 
(D. C.) 15 Am. Bankr. Rep. 679, 132 Fed. 114; Sherman v. Luckhardt, 
67 Kan. 683, 74 Pac. 377. In the exercise of this suprême power Con- 
gress acts untrammeled by any state laws, whether organic or statutory, 
and it was within the power of Congress to préserve to the bankrupt 
debtor, his wife and children, just such rights in the bankrupt estate 
as are by the terms of the act provided, or, in the exercise of such pow- 
er, to bave eut off and destroyed ail such claims and exemptions, and 
ail others, leaving ail the estate to the creditors and nothing to the bank- 
rupt or his family, as Congress in its wisdom might deem proper. It 
therefore becomes material to inquire what provision the act makes for 
the benefit of the bankrupt and his family, for, of neccssity, the provi- 
sion made in their behalf found in the act, and no other, must govern 
and control. 

Section 6 of the act (Act July 1, 1898, c. 541, 30 Stat. 518 [U. S. 
Comp. St. 1901, p. 3424]), makes provision ont of the bankrupt estate 
for the benefit of the bankrupt in the following language: 

"This aet shall not affcct the allowanf-e to bankrupts of tho exemptions 
which are prescribed by the state laws iu force at tlie timo of the flling of the 
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pétition in the state wherein they bave had their domicile for tlie six moutlis 
or tlie greater portion tliereof imuiediately preceding the flling of the péti- 
tion." 

Section 8 of the act provides against the abatement of the bankrupt 
proceedings in case of the death or insanity of the bankrupt, and makes 
provision for the widow and children, if any, of the bankrupt, in case of 
his death during the pendency of the proceedings, in the following lan- 
guage : 

"The death or insanity of a baulirupt shall not abate the pro';eedings, but 
the same shall be conducted and concluded in the same nianner, so far as pos- 
sible, as though he had not dled or become insane; provided, that in case of 
death the widow and children shall be entitled to ail rights of dower and al- 
lowance flxed by the laws of the state of the bankrupt's résidence." 

Clause "a." of section 70 of the act, in so far as it relates to this prés- 
ent case, provides what property of the bankrupt shall by opération of 
law vest in the trustées, as follows : 

"(a) The trustée of the estate of a bankrupt, upon his appointment and 
qualification, and his suecessor or successors, if he shall bave one or more, 
upon bis or their appointment and qualification, shall in turu be vcstod by 
opération of law with the title of the bankrupt, as of the date he was adjudgod 
a. bankrupt, except in so far as it is to property which is exempt, to ail (1) 
documents relating to his property ; (2) interests in patents, patent rights, 
copyrights, and trade marks; (3) powers whicli he might bave exercised for 
bis own benefit, but not those which lie might bave exercised for some other 
j)erson ; (4) property transferred by him in f raud of his creditors ; (5) prop- 
erty which prier to the flling of the pétition be eould by any meaus bave 
transferred or which niigbt hâve been levied upon and sold under judioial 
process against him." 

Clause 11 of section 47a of the act makes it the duty of the trustées 
to set apart the exemptions to the bankrupt as made by section G of the 
act, in the following language : 

'■(11) Set apart the bankrurif.s exemptions and report the items and esti- 
inated value thereof to the court as soon as practicable after their appoint- 
ment." 

While the act itself nowhere provides in what court or by what pro- 
cédure the widow 's rights to dower and the allowance to the widow and 
children provided for by section 8 thereof is to be determined and set 
apart, yet the above-quoted provisions clearly stake out, define, and 
limit the rights of the widow and the creditors of the deceased bank- 
rupt as represented by the trustées in the bankrupt estate. Hence, it is 
clear, in whatever court jurisdiction of the controversy résides, the 
rights of the parties are governed, controlled, and must be measured by 
the bankrupt act, and not by the laws of the particular state in which 
the property is situate, except in so far only as such laws are adopted 
and prcserved by the act for the détermination of such rights. 

As lias been seen, this was the state of the résidence of the bankrupt 
before the commencement of the bankruptcy proceedings. For this 
reason jurisdiction was conferred upon this court by the bankrupt act 
for the purpose of entertaining the voluntary pétition of the debtor to 
be adjudged a bankrupt, to take possession of his property through its 
appropriate officers, wherever situate, to conserve the estate, and to dé- 
termine the rights of the respective creditors, and ail others therein. 
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and through its trustée or trustées to set apart ail exemptions to the 
bankrupt and to pass title to nonexempt property to the purchasers 
thereof from the trustées in the settlement of the sequestered estate. As 
has been further seen, before the death of the bankrupt, while the wid- 
ow's right of courtesy or dower in the lands of her husband remained in- 
choate, and for that reason afforded her no right of suit or action for 
its ascertainment and allowance, the trustées of the estate reduced the 
same to their actual possession, and were proceeding with the adminis- 
tration of the estate in this court in conformity with the provisions of 
the act, when the contingency giving her the right of action for her 
dower happened, and when the suits were brought by her in the state 
courts of foreign states. 

The ultimate question for détermination, therefore, is, shall the trus- 
tées of the estate being administered in this court at the suit of the wid- 
ow be compelled to appear in the state courts of foreign states to défend 
their interests, or supposed interests in the estate, when at the time such 
suits were brought they were in their actual possession of the property 
in the custody of this court, in the due process of administration, and 
when only the incident of the bankrupt's death conferred upon the wid- 
ow the right of dower she now asserts by her suits, and when the rights 
of the parties litigant in such suits is governed and controUed by the 
bankrupt act? I think not. In so far as I am advised, the right of the 
widow of a bankrupt, who dies pending the bankrupt proceedings, to 
be endowed out of the lands of which her husband died seised, located 
in a state other than the state of the bankrupt's résidence, has not been 
determined by any court under the bankrupt law, nor has the appro- 
priate tribunal for the détermination of such right been authoritatively 
determined. The décision of this question must therefore rest in prin- 
ciple, and not upon authority. It is quite well settled by the terms of 
the act, and numerous décisions, that in so far as the widow's right to 
dower in the lands of which her husband died seised, lying in the state 
of his résidence, her right of dower under the laws of the state would 
remain to her undisturbed by the proceedings, and she might recover 
the same in kind, or the value of such right, although the same had 
come into the possession of trustées before the death of the bankrupt. 
Porter v. Lazear, 109 U. S. 84, 3 Sup. Ct. 58, 27 L. Ed. 8C5 ; In re Mc- 
Kenzie, 15 Am. Br. 679; In re Seabolt (D. C.) 113 Fcd. 766; In re 
Slack (D. C.) 111 Fed. 523; In re Shaeffer (D. C.) 105 Fed. 352. 

While the question of the jurisdiction of the court to détermine the 
widow's right to dower and award the same does not appear to bave 
been raised or decided in any of the above cases, yet it is proper to be 
noted in the Seabolt and Slack Cases the application of the widow was 
made to and allowed by the bankruptcy court; and in the McKej\zie 
Case the application of the widow for dower was made to and denied by 
the bankruptcy court, and this ruHng was affirmed by the Circuit Court 
of Appeals for this circuit. 

The jtirisdiction possessed by this court over the property of the 
bankrupt, and its disposition to lienholders or those claiming by ad- 
verse right or title, is not concurrent with that of any other tribunal, 
but is in its nature necessarily exclusive of ail others. Chief Justice 
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Fuller, delivering the opinion of the court in Re Watts and Sachs, 190 
U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933, says: 

"The bankruptcy luw is paramount, and tbe iurisdictioii of tbe fédéral 
courts in bankruptcy, vvhen properly invoked, in the administration of the 
affairs of insolvent persons and corporations, is esseutially exclusive." 

Judge Hook, delivering the opinion of the Circuit Court of Appeals 
for this circuit in Re Schermerhorn, 145 Fed. 341, 76 C. G. A. 315, 
says: 

"Upon the flling of a pétition in bankruptcy, followed by an adjudication, 
ail property in the possession of the bankrupt of which he claims the owner- 
ship passes at once into tbe custody of the court of bankruptcy, and becomes 
subject to its iurisdiction to détermine, by pleuary action or smnmary pro- 
ceeding, as the nature of the case demands, ail adverse or conflicting claims 
thereto, whetber of title or of lien; and that court may, by the process of 
injunetion, protect its jurisdiction against interférence. It may draw to itself 
the détermination of ail controversies over tbe property in its possession, and, 
when it once lawfuUy attaches, its jurisdiction cannot be destroyed or im- 
paired by the unauthorized surrender of possession of the property by tUe 
offieers of the ourt, or through a seizure thereof by an adverse claimant. 
Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1357; Mueller 
V. Nugent, 184 U. S. 1, 22 Sup. Ct. 209. 46 L. Ed. 40.j ; White v. Sebloerb, 178 
U. S. 542, 20 Sup. Ct. 10O7, 44 L. Ed. 1183; Cbauncey v. Dyke Bros., 119 
Fed. 1, 55 O. C. A. 579; In re Corbett (D. C.) 104 Fed. 872; In re Rochford, 
124 Fed. 182, 59 O. C. A. 388." 

This court having assumed jurisdiction of the administration of this 
bankrupt estate, and liaving through its receivers taken actual posses- 
sion of the property in wliich the widow, by the happening of the sub- 
séquent event of the death of her husband, acquired the interest she 
now asserts (an interest in and right to a portion of such property), I 
am of the opinion the détermination of the controversy involving such 
right is drawn to and must be asserted in this court having jurisdiction 
of the administration of tlie estate and the custody of the property; 
that this jurisdiction, of necessity, is exclusive, and that the widow may, 
if she is so advised by her solicitors, exhibit her bill against the trustées 
and ail parties in interest in said property, and ail property in which 
she claims to be endowed out of her husband's estate, to this court, and 
that this court has full, ample, and exclusive jurisdiction to cause ail 
such parties to be brought before it and to make complète détermina- 
tion of the rights of ail parties. 

Mr. Justice Brown in White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 
1018, 40 L,. Ed. 67, in speaking of the jurisdiction of the Circuit Court 
over property in its custody, and over persons interested therein and in- 
debted to such estate, whether within or without the territorial juris- 
diction of the court, says : 

"In this particular, the jurisdiction of the Circuit Court does not matorially 
dififer from that of the District Court in bankruptcy, the right of which to 
collect the assets of a bankrupt estate we do not understand ever to liave been 
doubtod." 

Mr. Justice Gray, delivering the opinion of the court in Porter v. 
Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815, says: 

"When a court exerelsing jurisdiction in equity appoints a receiver of ail 
the property of a corporation, the court assumes tlie adnii]iistration of the 
estate; the possession of the receiver is the possession of the court; and the 
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court Itself holds and admlnisters the estate, througU tbe reeelver as Its offi- 
cer, for tlie beuefit of those whom tlie court shall ultimately adjudge to be ea- 
tltled to it. Wiswall v. Sampson, 14 How. 52, 14 L. Ed. 322 ; Peale v. Phijjps, 
14 How. 368, 14 L. Ed. 459; Booth v. Clark, 17 How. 322, 15 U Ed. 1C4; 
Union Bank v. Kansas City Bank, 136 U. S. 223, 10 Sup. Ct. 1013, 34 L. Ed. 
841 ; Tbompson v. Phénix Ins. Co., 136 U. S. 2«7, 10 Sup. Ct 1019, 34 L. Ed. 
408." 

From the facts as stated, and from the very nature of the jurisdiction 
possessed by this court in bankruptcy proceedings, I am of the opinion 
the jurisdiction and power to détermine the rights of the widow to 
dower in the property of her bankrupt husband, deceased during the 
pendency of the proceedings under the bankruptcy act, is exclusively 
in this court ; that the state courts of Illinois and Missouri do not pos- 
sess such jurisdiction; that the ancillary bill presented to this court by 
the trustées, and the order of this court made thereon restraining the 
résident widow from further prosecuting such suits brought by her in 
the state courts where the property is located, were rightfully filed and 
made, and that the motion to set aside such order must Ije overruled 
and denied. 

It is so ordered. 



UNITED STATES v. KNOTT. 

(District Court, E. D. Missouri, B. D. March 1, 1907.) 

No. 5,285. 

Internat, Revenue— Violation of Oleomakgamne Law— Emptied Packages 
—Destruction of Stamps. 

The oleomargariue law (Act Aug. 2, 1886, a 840, | 6, 24 Stat 210 [U. 
S. Comp. St. 1901, p. 22301) provides tliat ail oleotnargarine shall be 
packed by the manufacturer in packages containing not less than 10 
pounds, and stamped, and that retail dealers must sell only from orig- 
inal stamped packages, In quantities not exceeding 10 pouuds, and shall 
pack the oleoniargarine sold by them in suitable packages, which shall 
be marked as prescribed. A régulation made by the Commissioner of 
Internai Revenue permits retail dealers to take the oleoraargarine from 
the original stamped package in advance of saies, and put it up in retail 
packages, marked and branded as prescribed by law and régulations, and 
offer the same for sale, provided such pret)ared retail packaces remain 
tiil soid In or on the manufacturer's original package; a retail dealer, 
however, to be subject to a fine if he remove his prepared packages from 
the original package and sell them separated from and independently of 
the manufacturer's stamped package. Beld, that a manufacturer's 
stamped package Is not "emptied," within section 13, making it the duty, 
Buti.iect to a fine for violation thereof, of the person in wliose hands the 
package is wlien emptied, to destroy the stamps thereof, where it stiil con- 
tains a pound package put up by the retaiier out of its original contents. 

Indictment for Violation of Act Cong. Aug. 2, 1886, c. 840, § 13, 24 
Stat. 211 [U. S. Comp. St. 1901, p. 2232]. 

David P. Dyer, U. S. Dist. Atty., and Horace L. Dyer, Asst. U. S. 
Dist. Atty. 

H. W. Blodgett, for défendant. 

AMIDON, District Judge (orally). The dcfen'iatit îs a retail dealer 
holding licenses for the sale of both pure and colored olcouiargarine. 
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He is charged in the indictment with a violation of Act Aug. 2, 1886, 
c. 840, § 13, S4 Stat. 311 [U. S. Comp. St. 1901, p. 3232], commonly 
known as the "Oleomargarine Act," which provides tliat : 

"Wbenever any stamped package containing oleomargarine is emptied, it 
filiall be tlie duty of ttie person in whose hands the saine is to destroy utterly 
tlie stamps thereof, and any person wlio vvilllfully neglects or refuses so to do 
shall, for each offense, be flned," etc. 

The act above referred to divides dealers in oleomargarine into two 
classes : First, the manufacturer or wholesaler. His establishment 
is under the immédiate supervision of officers of the Internai Revenue 
Department in substantially the same manner as a distillery in which 
spirituous liquors are manufactured. He is required to put up his 
commodity in packages containing not less than 10 pounds and to 
pay the duty thereon provided by law, which is evidenced by a stamp 
affixed to the package, which is otherwise branded by the oiifîcers of 
the revenue in accordance with the statute and régulations adopted to 
carry it into effect. AU taxes upon the commodity are, thus paid by 
the wholesaler or manufacturer. The second class consists of retail 
dealers. They are required to sell from original stamped packages 
only, but are not permitted to sell in such packages ; that is, they are not 
permitted to sell wholesale packages entire. They are required to pack 
the oleomargarine in smaller quantities, vi^rapped in suitable wooden or 
paper packages, stamped conspicuously with the word "Oleomargarine" 
and with the quantity of the package in pounds. In actual trade 
wholesalers are accustomed to put up the commodity in oO-pound 
tubs, and retailers in 1-pound packages, wrapped in oil paper so as to 
resemble, both in form and size, the packages in which creamery butter 
is now usually prepared. 

Retail dealers experienced a serions difficulty in conforming to thèse 
requirements. They were required to sell only from original packages, 
and were at the same time required to sell only in quantities not ex- 
ceeding 10 pounds, and to wrap their packages in suitable wooden or 
paper wrappers, and stamp and brand the same as above specified. It 
was found impracticable for them to wait until their customers applied 
for the oleomargarine, and then take it from the original stamped pack- 
age and put it up in retail packages to conform to the statute. To 
meet this difficulty, and by way of a practical construction of the act, 
the Commissioner of Internai Revenue, with the approval of the 
Secretary of the Treasury, made the following régulation : 

"Retail dealers are permitted to take oleomargarine from the original 
stamped packages in advanee of sales, and put it np in retail packages, markod 
and branded as the law and thèse régulations proseribe, and offer tlie same for 
sale, provided such prepared retail packages remain in the manufaeturer's 
original package, or, at most, stacked up upon the outside thereof or upon the 
lid undetached from the package, until the contents hâve been bargained 
for and sold; provided that, in so doing, none of the marks, brands, stamps, 
and notices required upon the package are eoncealed. But should the dealer 
remove his prepared packages from the original package, and sell them 
«eparated from and independently of the manufaeturer's stamped package, he 
involves himself in liability to a fine of $1,000. The oleomargarine must re- 
main in or upon the original stamped package until sold therefrom." 

The décision of this case must turn upon the effect of this régulation. 
When is an original stamped package empty, within the meaning of 
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section 13 of the oleomargarine act? Does this occur when the con- 
tents are removed and put up in retail packages, as permitted by the 
régulation, or only when such packages hâve been ail sold, providing 
they are kept either in or upon the original stamped package ? 

By a comparison of sections 6 and 13 of the oleomargarine act, in 
connection with the régulation above quoted, it will be seen that the 
retail dealer is placed between two fires. On the one hand, it is made 
a crime for him to sell oleomargarine except from the original stamped 
package. Under this provision he must retain the original stamped 
package, with the stamp uncanceled, as a protection for his sales, until 
the entire contents of the package hâve been disposed of. If he fails 
to do so, any retail packages that are found in his hands are subject to 
seizure. Or, if he sells them, he exposes himself to severe penalties 
under other provisions of the act. On the other hand, under section 13, 
whenever the original stamped package is emptied, the dealer must 
promptly destroy the stamp thereon. 

Under the régulation above quoted, the retailer, having been per- 
mitted to remove the contents of the original package for the purpose 
of putting it up in retail packages, provided he kecps them in or upon 
the original package, I think it necessarily follows that the original 
package is not empty, within the nieaning of the law, so as to require 
the cancellation of the stamp, so long as any retail package remains. 
T-he language of the régulation and other provisions of the statute above 
pointed out render this construction unavoidable. If a pound of the 
oleomargarine were still in the tub unpacked, no one would say that the 
tub was empty. But, putting the contents in retail packages, being 
authorized by the régulation, oleomargarine in that state is as much 
entitled to the protection of the stamp as it would be if it were in the 
original state. 

The évidence and admissions in this case show that, at the time the 
original stamped packages that are the basis of this prosecution were 
seized by the revenue officer upon the preniises of the défendant, each 
of thèse packages contained a one-pound package or print of oleo- 
margarine, and it is admitted that this one pound vi'as in each case a 
part of the original contents of the original stamped package in which 
it was found. Under thèse facts the défendant was not required to 
destroy the stamp. 

I am aware that this construction exposes the revenue to serions 
abuses, but I do not see how the danger can be avoided and a practical 
effect be given to the statute. There are two kinds of oleomargarine — 
pure, or white, which is subject to a tax of one-quarter cent a pound, 
and colored, so as to resemble butter, which is subject to a tax of 10' 
cents a pound ; and in the retail trade this tax is added to the priée of the 
article. It is plain, however, from the évidence in this case, that it is a 
simple and cheap process to transform pure or white oleomargarine into 
colored oleomargarine. Thèse are the circumstances which make it easy 
for a dishonest retailer to carry on a profitable trade by defrauding the 
revenue. He may buy a certain number of packages of colored oleo- 
margarine, bearing the stamp required by law, and at the same time 
buy a certain number of packages of uncolored oleomargarine. He 
puis up retail packages of one pound each from the original stamped 
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packages containing the colored oleomargarine, and sells them until he 
has substantially exhausted the contents of the package. He may 
then convert the pure oleomargarine, by the use of a little coloring mat- 
ter, into colored oleomargarine, and thus continue selling colored oleo- 
margarine of his own manufacture, and, whenever his dealing is called 
into question, he may claim that the substance which he has sold was 
taken from the original stamped package of colored oleomargarine, and, 
as a gênerai rule, it would be impossible for the governnient to prove 
the contrary. 

The revenue officers state that honorable grocers are accustomed to 
put up their oleomargarine in retail packages in accordance vvith the 
régulation, and then sell the same upon téléphone orders or otherwise 
in accordance with the usual retail grocery business. When the orders 
are received, the grocer ships the oleomargarine for delivery throughout 
the city, the same as he does butter. For the purpose of delivery, the 
retail packages are separated from the original stamped package, and, 
of course, that afïords another opportunity for fraud, because, as soon 
as the retail package is once separated from its original package, there 
is no telling whether it came from the 10-cent package or was manu- 
factured by the retailer from the |-cent package by the use of coloring 
matter. 

The évidence hère shows that the defendant's establishment is of 
a somewhat suspicious order. It is situated in a room adjoining. a 
livery stable. At the same time the seizure was made, a large quantity 
of empty packages were found on the premises bearing stamps showing 
that they originally contained pure uncolored oleomargarine. The 
packages upon which this prosecution is based had originally contained 
colored oleomargarine, and were stamped accordingly. It was the 
practice of the défendant to fill orders by delivering the retail packages 
of oleomargarine to various homes and restaurants in the city upon 
orders previously solicited. Under such circumstances, it is quite 
manifest that it would be possible to violate the law, and that the gov- 
ernment would be powerless to réfute the oral statements of the re- 
tail dealer. Expérience, however, shows that internai revenue trans- 
actions in which the government is wholly dépendent upon the oral 
statements of the dealer are sure to lead to fraud upon the revenue. 

The difficulties above indicated cannot be remedied by the court. 
Their correction lies with the Législature. It would seem that the 
only way to shield the government from such frauds would be to require 
the original manufacturer to put up oleomargarine in packages suitable 
for the retail trade and affix to each of such packages the proper stamp, 
according to the quantity and the quality of its contents. 

I am convinced that it is my duty in this case to advise the jury to 
return a verdict of acquittai. 
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THE WESTERN STATES. 
(District Court, W. D. ;New York. March 18, 1907.) 

1. Admiralty — Peoceduke — JuBY Trial. 

Under Rev. St. § 566 [D. S. Comp. St. 1901, p. 461], which provides 
tliat, in admiralty or maritime causes relatlng to contracts or torts aris- 
Ing on the Great Lakes, "the trial of issues of fact shall be by jury wben 
either party requires it," the verdict of the jury is merely advisory. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Admiralty, § 595.] 

2. SniPPING — INJUEY OF PaSSBNGEE— LlABILITY Oï VeSSEL. 

It is the duty of a vessel to protect a passenger from harm or injury 
through the acts of employés or other passengers, and a failure to do so 
renders it liable for the resulting damages. 

[Ed. Note. — P'or cases in point, see Cent. Dig. vol. 44, Shipping, §§ 541, 
542. 

Duty of carrier to protect passenger from injury by fellow passenger, 
see note to Meyer v. St. Louis, I. M. & S. Ry. Co., 4 C. C. A. 231.] 

3. Same — Aggravation or Damages — Disrespectful Treatment bt Offi- 

CERS. 

It is the duty of a vessel to accord to a passenger respectful treatment 
by Its offlcers and servants, and disrespectful treatment by a master of a 
woinan passenger, on her making eomplaint that she had been assaulted 
and robbed in her stateroom, may properly be considered in aggravation 
of the damages. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 541. 
542.] 

4. Damages— PebsonaIj Tn.juet— Excessive Awaed. 

An award by a jury of $15,000 damages against a vessel for an assault 
made on a -vvcman passenger in lier stateroom by an unknown assailant, 
and subséquent acts of aggravation by the offlcers, held excessive under the 
évidence, and the amount redueed to $5,000. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 357, 
367.] 

In Admiralty. Libel in rem. Trial with jury under Rev. St. 
§ 566 [U. S. Comp. St. 1901, p. 461]. 

Bushnell & Metcalf (J. H. Metcalf and Patrick F. King, of counsel), 
for libelant. 

Rogers, Locke & Babcock (L,ouis L,. Babcock and Evan Hollister, 
of counsel), for respondent. 

HAZEL, District Judge. Three questions of fact were submitted 
to the jury: The iîrst, whether the steamer Western States was nég- 
ligent in failing to provide a boit, lock, or other device to the state- 
room door to enable the libelant to securely fasten such door and pre- 
vent intrusion ; second, whether the respondent maintained a proper 
and sufficient watch or patrol to protect the libelant, a passenger ; and, 
third, whether, after the assault upon the libelant by an employé of 
the ship, she was treated discourteously by the master of the vessel, 
by the spécial watchman, or both such master and watchman, to 
whom she complained of the assault. The verdict of the jury was 
gênerai, but, from the amount of damages awarded ($15,000), the 
presumption that the jury found against the vessel, upon ail the ques- 
tions submitted to them, may be indulged in. 
151 P.— 59 
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Since the verdict was rendered, some confusion has arisen as to 
whether the verdict is binding upon the court as in a common-law ac- 
tion or merely advisory. The proctors for the Hbelant, after the ver- 
dict was announced by the jury, moved the court for a decree thereon, 
and, the motion being held in abeyance, they, on a subséquent day, 
requested leave to withdraw the same on the ground that the court 
was bound by the conclusions of the jury, and the Hbelant had the 
légal right to enter the decree in accordance therewith without appli- 
cation to the court. The court, however, being of the opinion that 
the verdict was siniply advisory, denied the motion of the Hbelant, 
to which ruling she duly excepted. Under the interprétation by Judge 
Brown, in The Empire (D. C.) 19 Fed. 558, of the statute authoriz- 
ing trials by jury in admiralty where the matters relating to contract 
or tort arose on the Great Lakes, the verdict of the jury is merely ad- 
visory, and may be disregarded by the court. This has been my 
uniform rule in otlier admiralty trials with jury. In this connection 
it may be interesting to note that trials in admiralty with jury, even 
where the tort arose on the high seas, though long since fallen into 
disuse, appear not to hâve been formerly whoUy unknown. In 1 Ab- 
bott on Shipping, p. 384, it is stated: "It appears, from the Black 
Book of the Admiralty, that jurors were formerly summoned to the 
admiralty." 

I do not deem it necessary to restate the facts of the case, and 
will briefly indicate my aihrmance or disaffirmance of the conclusions 
of the jury. I concur in tlie évident conclusion that the steamer did 
not hâve a suiHcient watch or patrol to adequately protect the Hbelant 
at night while asleep in her state room. It was the vessel's con- 
tract to carry the Hbelant, a passenger, for hire, from Bufïalo to 
Détroit safely and without harm coming to her from passengers 
or employés of the vessel. Upon this proposition the authorities 
abound, and the citation of a few only is necessary. Chamberlain 
V. Chandler, 3 Mason, 242, Fed. Cas. No. 2,575; Steamboat v. 
Brockett, 121 U. S. 637, 7 Sup. Ct. 1039, 30 L. Ed. 1049 ; The City 
of Panama, 101 U. S. 462, 25 L. Ed. 1061; Flint v. Norwich, etc., 
Fed. Cas. No. 4,873; The Yankee, Fed. Cas. No. 18,124; Gillespie v. 
Brooklyn Heights R. R. Co., 178 N. Y. 347, 70 N. E. 857, 66 L. R. A. 
618, 102 Am. St. Rep. 503, and cases cited. 

The vessel did not fail in her duty to the Hbelant in not providing 
a boit or inside lock to the door. The évidence showed that the 
lock attached to the stateroom door was the usual and ordinary locI< 
upon lake passenger steamers, and, though its use was criticised by 
Hbelant, it was not claimed to be defective or insufficient for the pur- 
pose intended. 

The law is unquestionably well settled that the carrier, in addition 
to the obligations above mentioned which it owes to tlie passengers, 
must also use the utmost care to accord to a passenger respectful treat- 
ment by its officers and servants. Upon the facts elicited, the jury 
was warranted in finding that after the assault the Hbelant, who made 
report thereof to the master of the vessel and to the spécial watchman, 
was treated disrespectfully. The skeptical manner in which her com- 
plaint tliat she had been chloroformed, assaulted, and robbed was 
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listened to, together with the évident lack of sympathy displayed, 
without doubt augmented her sufïerings. Such tortious acts following 
the assault upon her were a breach of the contract, and were properly 
considered by the jury in aggravation of damages. The La Gascogne 
(D. C.) 135 Fed. 577; The Willamette Valley (D. C.) 76 Fed. 838; 
Gillespie v. Brooklyn Heights R. R., supra. 

The damages awarded by the jury were excessive, and would seem 
to indicate either a feeling of préjudice, or that the jury did not fully 
understand the instructions of the court pointing out that, however 
painful were the sufïerings of libelant, she was not entitled to recover 
punitive damages. A careful considération of the testimony upon 
the subject of the injuries sustained, and the subséquent acts of the 
master and the spécial ofïîcer in aggravation thereof, will not permit 
me to coniîrm the action of the jury in this regard. The évidence 
shows that the libelant was of the âge of 51 years, and that, after 
the assault, she suffered from intermittent nervous attacks. She was 
not confined to her bed, nor did she deem it necessary to hâve médical 
attendance. Dr, Krauss, basing his testimony upon an examination 
of the libelant shortly before the trial, states that he discovered a 
marked exaggeration of the muscular réflexes of the body, whrch în- 
dicated a hypersensitive condition of the nervous System; but in other 
respects she seemed to him reasonably strong and healthy. He testi- 
fied that her nervous condition was owing to the injuries complained 
of, and was "more or less permanent." 

In my judgment the amount of the recovery should be reduced to 
$5,000, a libéral reward ; but, considering the pain and anguish of mind 
and body, together with the humiliation which the libelant suiïered 
on account of the discourteous treatment of the ship's servants, it 
is, however, thought a just compensation for the injuries sustained. 



SCOTT V. PENNSYLiVANIA CO. 

(Circuit Court, W. D. Pennsylvania. February 27, 1007.) 

No. 13. 

Railboads — Injuby to Pullman Conductob — Liabilitt Undeb Penn- 
sylvania StATDTE. 

Act Pa. April 4, 1868 (P. L. 58), which provides that, "vihen any person 
shall sustain personal Injury or loss of life vvhile lawfuliy eugaged or em- 
ployed on or about the roads, woriis, dépôts, and premises of raiiroad 
property, or lu or about any train or car therein or thereon, of which 
Company such person is not an employé, the right of action and recovery 
In ail such cases against the company shall be such only as would exist 
If such person were an employé, provided, that this section shall not 
apply to passengers," is applicable to the case of a conductor in the em- 
ploy of a sleeping car company in charge of a car of such company form- 
ing part of a train of a raiiroad company, and who Is In.iured or Ijilled 
In a collision, and there can be no recovery therefor against the raiiroad 
company, where the collision was the resuit of the négligence of the de- 
fendant's servants engagea in the opération of ItB trains. 

On Demurrer to Plaintifï's Statement. 

Thos. M. Marshall, Jr., A. O. Fording, and B. L. Sen, for plaintiff. 
Dalzell, Scott & Gordon, for défendant. 
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ËWING, District Judge. This is an action brought by Charlotte 
Scott, a citizen of the state of Illinois, against the Pennsylvania Com- 
pany, a corporation of the state of Pennsylvania, for the purpose of 
recovering damages, under the provisions of the Pennsylvania Statutes 
of 1851 and 1855, for the death of her husband, Charles F. Scott, v/h'ûe 
in the discharge of his duties as a Pullman car conductor on a train 
operated by the défendant company, in Pennsylvania, on March 3, 
1905. The said Charles F. Scott left the plaintifï, his widow, and no 
children, surviving. 

The statement sets forth that: 

"On the sald 3d day of March, 1905, sald Charles F. Scott was ricling in a 
certain train operated by the said défendant. Said Charles 1\ Scott was theu 
and there in the employment of a certain corporation known as the Pullman 
Company, as a conductor eollecting Pullman car tares and having chai-ge for 
the said Pullman Company of certain cars belonging to that company (com- 
monly known as Pullman cars), which cars were then and there being nsed 
by the défendant as a part of the said train for the transportation of its 
passengers. Said Charles F. Scott was then and there riding upon the said 
train by the permission and invitation of the défendant company for the pur- 
pose of performing on the said train his duties as an employé of the Pull- 
man Company. At the same tlme and on the same Une of railroad the de- 
fendant company was engaged in the opération of a certain other train fol- 
lowing that upon which said Charles F. Scott was riding, upon the same 
track. The défendant company, on or before the said 3d day of March, 1905, 
had established a complète System of modem block signais along the said rail- 
road, the regular and customary use of which, if tlie said signais had been 
properly shown and properly heeded by the employés of the défendant com- 
pany, would bave prevented the said foUowing train froni coming within any 
block or section of road in which the said flrst train was running or standing. 
On the said 3d day of March, 1005, the said train first referred to was stopped 
by the défendant company at or near Clifton Station, in Pennsylvania, and, 
while the said train was there standing, the défendant company and its em- 
ployés did with gross négligence and carelessness so conduet the opération of 
its said railroad as that the said following train, at a high rate of speed, rau 
into and struck with great force against the said first train, and thereby 
wrecked the said first train, and in so doing killed said Charles F. Scott." 

The only cause of the accident that can be inferred from the pMn- 
tifif's statement is that it was the resuit of négligence on the pan of 
either the signal men or the engineer of the following train, or both, 
and this is the theory upon which the argument on the demurrer was 
made. 

To this statement the défendant filed a demurrer, alleging sub- 
stantially two grounds : First, that plaintiff, as a citizen of the state 
of Illinois, is not entitled to recover for the injuries alleged to hâve 
resulted to her as set forth in her said statement; and, second, that 
the case is clearly brought within the provisions of the statute of Penn- 
sylvania of April 4, 1868 (P. L,. 58), which provides: 

"That when any person shall sustain personal injury or loss of life while 
lawfully engaged or employed on or about the roads, Works, dépôts, and 
premises of railroad property or in or about any train or car therein or there- 
on, of which company such person is not an employé, the right of action and 
recovery in ail such cases against the company shall be such only as would 
exist if such person were an employé, provided, that this section shall not ap- 
ply to passengers." 
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By reason of the view takert of the second ground of demurrer, it 
is unnecessary to dwell at length upon the first, consequently no opinion 
is expressed thereon. 

Plaintiff's counsel frankly admits in his brief that whether the plain- 
tiff's statement sets forth such négligence as constitutes a cause of ac- 
tion must be determined in the light of the act of April 4, 1868, and 
that in this case the court must deem for the purpose that décèdent 
was on the pay roll of défendant and under its orders, but engaged 
in collecting spécial fares, etc. Also, that "this puts décèdent in the 
like relation to the train and to the opération of the road as a baggage- 
man, or any other employé whose work is inside." 

Under thèse circumstances, however much may be said pro and con 
regarding the justice of the provisions of said act of 1868, in ail cases 
to which it has been applied, I do not see how, under the décisions in 
those cases, it is possible to distinguish this from the case of a baggage- 
master, or a porter, or a mail clerk, ail of whoni hâve been held to be 
within the provisions of that act. Unquestionably, the conductor of a 
Pullman car assumes as part of the risk of his employment the danger 
of injury from négligence on the part of those operating the train upon 
which he must travel in the discharge of his duties, and if that be 
the case, and, while not in the employ of the railroad company directly, 
he is yet brought within the category of such employés, it must be con- 
cluded that, like them, he is without remedy when injured in consé- 
quence of the neglect of the employés of said company. 

It might be interesting, but could serve no good purpose that I can now 
see, to call attention to the various cases, both in the courts of this state 
and the fédéral courts, where this principle of the assumption of risk 
by employés and the validity of the provisions of said act of 18G8 
are examined and determined. It is sufficient to say that no case has 
been cited by counsel for the plaintiff, and I hâve been able to dis- 
cover none, which casts, in my opinion, any doubt upon the applica- 
tion of that principle and of the act of 1868 to the admitted facts in 
this case. 

Consequently, I am constrained to sustain the demurrer on that 
ground. 



In re COXSUJIERS' COFFEE CO. 

(District Court, E. D. Peiinsylvania. Marcli 8, 1907.) 

No. 2,252. 

Bankruptcy— Landlobd's Lien— Peioritt. 

Tlie priority of a landlord's lien given by a state statute for rent In ar- 
rears at the time proceedings in banlcniptcv were begun, wliile preserved 
by Banla-. Act July 1, 1898, § 64, cl. "b" (.l) c. 541, 30 Stat. 563 [U. S. Comp. 
St. 1901, p. 34481, fïiving priority to debts owing to any person who by 
the laws of the state is entitled to priority, does not entitle such landlord's 
claliji to priority over ail other clainis whatever, but only over those not 
specified in such section as being higher in right. 

In Bankruptcy. 

J. Frank Staley, for petitioner. 
Henry N. Wessel, for creditors. 
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J. B. McPHERSON, District Judge. This is a daim by a landlord 
to be paid in full for rent accrued at the date of filing tlie pétition, 
before any other payments are made out of the fund. Tlie facts appear 
in the following report of the référée, David W. Amram, Esq. : 

'"I^he petitioner was landlord of promises 236 Chestnut Street, occupied by 
the Oonsumers' Coft'ee Company, bankrupt. On May 15, 1905, three montbs 
rent, amounting to $750, was due to him. On May 18, 1905 a pétition in bank- 
ruptey was fiied against the Consumers' Coffee Company, the tenant. A re- 
ceiver was appointed, who, aetiiig under order of the District Court, con- 
tinued the business of the bankrupt for about one year. On April 9, 1900, an 
adjudication in bankruptey was entered, and the matter referred to me as 
référée. On May 1, 1906, at an adjourned flrst meeting of ereditors, at 
whleh the landlord was represented, the receiver flled a pétition, praying 
for leave to sell the assets of the bankrupt estate, upon the said premises, 
236 Chestnut street, at private sale, for the sum of $700. After due notice 
to ereditors the said pétition was considered at an adjourned first meeting 
of ereditors, held May 15, 1906, at which the landlord. was represented, and, 
no one objecting, approved and an order made by me, authorizing the trustée 
to sell iu accordance with the prayer of the pétition. On the same date, to 
wit, May 15, 1906, the landlord flled several proofs of debt, among them a 
proof for his said claim of .$750, for rent due May 15, 1905. 

"It is alleged by the petitioner that before the above-mentioned private 
sale of the assets, he gave notice to the receiver that he had a lien on the 
flxtures at said premises, 230 Chestnut street, for the rent due prior to the 
flling of the pétition in bankruptey, and directed him to hold the flxtures or 
to earmark the fund arising from the sale of the same. The receiver hav- 
ing failed to flle an aceount, the landlord flled a pétition for citation on the 
receiver to show cause why he should not forthwith flle his aceount. An or- 
der was made thereou, and, in compllance therewith, the receiver flled liis ac- 
eount on Oetober 12, 1906. At a spécial meeting oï ereditors, called for the 
purpose of auditing said aceount, held Oetober 25, 1900, the receiver did not 
appear, and the landlord, through his attorney, prayed for an order on the 
receiver to appear at a subséquent meeting with his books and records, which 
order was made and a certified copy thereof served on the receiver by the 
landlord. At au adjourned spécial meeting, held November 1, 1906, the re- 
ceiver appeared, the landlord was présent and represented, and an examina- 
tion of the receiver was commenced by Henry N. Wessel, Esq., acting for the 
ereditors. Before the examination was concluded the attorney for the land- 
lord made a formai oral application of record for the payment of the $700, 
arising from the sale of the flxtures at 236 Chestnut street, and turther pro- 
ceedings in the matter and examination of the receiver were discontinued, 
pending the considération of this application. On November 23d the landlord 
flled a formai pétition, praying for an order on the receiver to pay over to 
him the said sum of -$700 ; the reasons alleged by the landlord for this de- 
mand are that he had a lien on the flxtures in said premises at the time 
of the bankruptey, and that, as thèse flxtures were the same as the ones 
subsequently sold by the receiver, the receiver sold them subject to his land- 
lord's lien, and that therefore he was entitlod to the entire proeeeds of the 
sale thereof inasmuch as his claim for rent exceeded the amount roalized. 

"It appears from the receiver's aceoimt that the total assets in his hands, 
as of the date of the flling of his aceount, were $807.98, in which sum are 
Included the $700 recelved from the sale of the flxtures at 236 Chestnut street. 
His llabillties, as of the date of the flling of his aceount, contracted by him 
Vi'hile condueting the business under order of court, appear to be $5,080.48. 
The examination of the receiver was commenced by the attorney acting on 
behalf of the ereditors, for the purpose of ascertaining the manner in which 
the receiver conducted tBe business, and for the purpose of making proper in- 
qulry as to the reason for this extraordinary condition of the receiver's ac- 
eount. The liability of the receiver to the claimants set forth in bis aceount 
bas not yet been fonnally established, nor has the amount of the expenses of 
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the administration been flxed ; nevertlieless the landlord insists that he is en- 
titled to immédiate payment oï the amomit of rent due to laim before the ex- 
Itenses of administration or the debts contracted by the receiver, either In 
preserving the assets or conducting the business, can be paid. 

"The landlord is a créditer, eutitled to priority of payment under section 
64b (5), Act July 1, 3808, c. 541, 80 Stat. 563 [U. S. Comp. St. 1901, p. 3448J. 
He bas proven his debt in proper form, and after other debts entitled to 
X)riority of payment, as set fortli in the said section of the act, hâve been paid, 
his claJm will be entitled to payment before any of the unsecured creditors of 
the baukrupt. He allèges, however, that he is not merely a créditer, but that 
he had a lien on the assets of the baukrupt estate, whlch lien is preserved 
and rec-ognized by the baukruptcy law. Section 67 of the act (30 Stat 564 [TJ. 
S. Comp. St. liWl, p. 3449]), sets forth the law with regard to liens on prop- 
erty of the bankrupt estate. I am not aware of any décision which justifies 
the View of the landlord, but merely by virtue of the contract of lease he is 
a lien claimant, in the sensé in which the term is used in the act.. On the 
contrary, the décisions are to the efïect that the landlord is merely a crédit- 
er, who must prove his debt, but who is entitled to priority of payment in the 
bankruptcy proceedings if such priority is given to him under the laws of the 
State. I cannot agrée with the position taken by the landlord that he bas 
higher rights to the fund in the hands of the receiver than the creditors of 
the receiver, and that his claim is entitled to payment before the expenses of 
administration, or any of the other debts which hâve priority under the first 
four clauses of section 64b of the bankruptcy law. 

"Apart from this view of the matter, I bave very serions doubts as to 
whether the landlord, assuming that he had a lien, bas not waived it by rea- 
son of his consent to the receiver's possession of the assets [which he claims 
as subject to his lien] for upwards of a year, and his failure to make any 
effort to hâve his rights as lien claimant established. 

"The pétition is dismissed." 

In my opinion the learned référée was right in disraissing- the land- 
lord's pétition. Even if a lien, properly so called, exists under the 
Pennsylvania statttte for the rent in arrear at the time whcn the pro- 
ceedings in bankruptcy were begun, the statute cannot override the 
act of Congress. While the priority of the landlord's claim is un- 
doubtedly preserved by clause "b" (5) of section 64, this j)riority is not 
over ail other claims whatever, but only over tliose that are not specified 
in the section as being even higher in right. The order of distributing 
the assets of a bankrupt having thus been expressly laid down by Con- 
gress, that order must be follovi'ed by a fédéral court. 

Moreover, T incline to doubt whether clause "d" of section 67 can be 
properly construed to include a landlord's lien under the Pennsylvania 
statute. This is the only clause that can be held to support the peti- 
tioner's contention, and it is certainly a matter for serions considération 
whether a lien that exists, if at ail, only by opération at law, falls within 
the class of "liens given or accepted in good faith, etc." Such a lien is 
neither "given" nor "accepted" ; it exists without action by either the 
landlord or the tenant, and dépends for its being wholly upon the 
statute. 

The construction could not be said to do violence to the ordinary 
nieaning of the clause, which held that a tenant did not "give" such a 
lien, nor did the landlord "accept" it. But even if it be conceded for 
présent purposes that clause "d" includes the lien in question, it must be 
read in connection with clauses "a" and "b" of section G4, and must 
be so construed as to harmonize therewith, if harmony can be reached 
by a fair construction. Taking both clauses together, therefore, I 
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think clause "d" of section 67 may perhaps be held equitably to pré- 
serve the lien, while the order of its payment is to be determined by 
section 64. 

The décision of the référée is affirmed. 



GREEN V. OEMLER. 
(Circuit Court, B. D. Georgia, S. D. February 12, 1007.) 

COUETS— JUKISDICTION OF FEDERAL COURT— FEDERAL QUESTION. 

A bill allegiiig tliat complainant leascd a certain oyster bed from tbe 
State for a term of years pursuant to a state law, auii planted tbe same, 
but tliat by a subséquent aet of the Législature tbe state uudertooli to trans- 
fer the property in such beds to the owners of the adjacent laud, and that 
défendant, claiming under such law, bas excluded complainant from said 
leased property, and which seeks injunctive relief, States a case which 
présents a constitutional question of the impairment of a contract by the 
State, and is within the jurisdiction of a fédéral court. 

[Ed. Note.^Jurisdlction of fédéral courts in cases involving fédéral 
questions, see note to Bailey v. Mosher, 11 O. C. A. ,308 ; Montana Ore-Pur- 
chasing Co. v. Boston & M. Oonsol. Copper & Silver Min. Co., 35 C. 0. 
A. 7.] 

In Equity. On demurrer to bill. 

Travis & Travis, for complainant. 
Osborne & Lawrence, for défendant. 

SPEER, District Judge (orally). This bill allèges that the prop- 
erty in dispute lies below low-water mark in an arm of the océan, 
where the tide regularly ebbs and flows, and that it belonged to the 
state of Georgia. It further allèges that on the 6th day of April, 
1901, Anthony Green, who, it seems from the statement of counsel, 
is a colored man, obtained from the county commissioners of Chatham 
county a lease for the period of 20 years, with the privilège of re- 
newal for 30 years more, covering five acres of land under water 
in said county, more particularly described as follows: "Five acres 
in Rhodes or Sandy Bottom creek, on the southern shore of said 
creek, beginning at a point on low-water mark, * * * q^(." fj^g 
board of county commissioners of Chatham county is created by state 
législation, and is therefore an instrumentality or agency of the state, 
through which its power and title is made operative and effective under 
the provisions of the original law under which Anthony claims. He 
allèges that he recorded his lease in the book of oyster leases in the 
office of the superior court of the county, conformably to law, and that 
he planted on his leased territory 100 bushels of oyster shells per acre. 
This planting was donc on one-tenth of this territory during the 
planting seasons of the years 1901 and 1902. It appears also from 
the statements of counsel that ail that is necessary to propogate the 
oyster is to plant shells of a certain virile and vigorous character — 
even though, I believe, it be only a half a shell — and the oyster pro- 
ceeds to multiply and replenish the earth, or the waters under the 
earth, in accordance with the scriptural injunction in that behalf ex- 
pressed. He also allèges that he paid to the state of Georgia through 
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the commissioners of roads and revenues a valuable considération 
for tlie property thus acquired. It furtlier appears that subsequently, 
namely, on December 16, 1903, which was more than a year after 
Anthony's lease and some time subséquent to his planting, the state 
of Georgia enacted a law, undertaking to transfer from Anthony tlie 
property vested in him as described, and to grant it to the owner of 
the adjacent land. This is entitled "An act to fix and prescribe the 
boundaries of land adjacent to, or covered by, or bordering on the 
tide waters of this state ; and to prescribe ail right of the owners of 
such adjacent land within such boundaries; and to define navigable 
tide waters, and for other purposes." 

Now, Oemler, the défendant, took a lease from one Parsons, who, it 
is alleged, is the owner, or claims to be the owner of the adjacent land, 
and, acting, therefore, under the authority and by virtue of the title 
of the second grant issued by the state, Oemler has proceeded to make 
life very unhappy for Anthony so far as oyster culture is concerned. 
He has prevented Anthony, either in person or by its agents, "from 
entering upon his leased territory, or from gathering oysters there- 
from, or from planting oysters thereon, and maintaining stakes erected 
as aforesaid, or in any other manner exercising his rights of said 
leased territory under the law." This obstruction has gone to the 
extent that Anthony's life would be imperiled should he attempt to 
enter thereon, Not only does Oemler do this himself, as alleged, but 
he has an agent named Liche Red, who it seems, as Copperfield said 
of Micawber, has a "bokl and buccaneering manner, not absolutely 
lawless, but prompt and défiant." And Liche also uses force of arms 
and threatens intimidation contrary to the spécifie provisions of the 
law. Oemler maintains Liche Red on guard on Long Island near said 
property for the purposes of intimidation, and will continue to take 
oysters from that territory unless he is restrained by the court. Thèse 
are the averments of Anthony Green. He allèges that he is without 
adéquate remedy at law, that he cannot compute his damages by reason 
of the fact that oysters are a growing commodity, and the amount 
of damages is largely dépendent upon the amount of oysters planted, 
and no means are available for ascertaining how many oysters are 
taken by Oemler from that territory. He therefore prays an injunction, 
commanding Oemler to absolutely desist and refrain from picking^ 
oysters from his territory, and for gênerai relief. 

The bill is demurred to upon the ground, as I understand, that it 
does not présent a fédéral question, and the court is obliged to pré- 
sume that the courts of the state will hold that the act will hâve merely 
a prospective and not a rétrospective opération. It seems also from 
the arguments of counsel that the question has never been properly 
raised before the Suprême Court of the state. It seems to me that 
this does présent a fédéral question. The Constitution provides that 
no state shall pass any ex post facto law or any law impairing the obliga- 
tion of a contract. Hère the question is whether the second grant 
is a law impairing the obligation of Anthony's contract. He allèges 
that his was a contract made with the state, that he paid the state 
for it through its agents, the board of commissioners of Chatham 
county. He went forward, made valuable expenditures, and planted 
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sHells in various fructifying localities. Then the next session of the 
Législature proceeds to take away the right of Anthony, and places 
it in the adjoining owner. The state gives, and the state takes away, 
but Anthony does not exclaim, "Blessed be the name of the state," 
but cornes into court and insists that its act is unconstitutional As 
there is a fédéral question involved, the court must exercise its power 
in favor of poor Anthony just as much as if he were one of tlie mag- 
nâtes of the land. 

I think, therefore, the demurrer must be overruled, and the case go 
on for trial on its merits. 



CORWIN MFG. CO. v. HENRICI WASHER CO. 

(Circuit Court, D. Massachusetts. March 4, 190T.) 

No. 223. 

Rbmoval of Causes— Jueibdiction of Fedekai. Court— Nonbesidenci: or 
Pabties. 

The objection to the jurlsdletion of a fédéral court of a cause brought 
Into Buch court by removal, on the ground that neither party is a rési- 
dent of the district, Is walved where, after removal, the plalntiiï entera 
a gênerai appearance In the fédéral court. 

On Motion to Remand to State Court. 

Dunbar, Rackemann & Brewster, for complaînant. 

George L,. Wilson, for défendant. 

LOWELL, Circuit Judge. The plaintiflF, a corporation of West 
Virginia, brought in the superior court of Massachusetts an action at 
common law against the défendant, a citizen of Maine. The défend- 
ant thereupon removed the case to this court upon the ground of 
•diversity of citizenship. The state court granted the pétition for re- 
moval. Before the case was entered hère by the défendant the plain- 
tiflF filed hère a transcript of the record of the state court, entered a 
gênerai appearance, took out an order to plead under rule 12, served 
it upon the défendant, and, as the défendant did not appear or plead 
moved to default the défendant, which motion was argued before this 
court. The plaintiflF now moves to remand to the state court, upon 
the ground that this court was without jurisdiction, inasmuch as nei- 
ther the plaintifï nor the défendant was incorporated within this district. 

A défendant may avail himself of this objection if the suit is begun 
in this court. Shaw v. Quincy Mining Co., 145 U. S. 444, 12 Sup. 
Ct. 935, 36 L. Ed. 768. On the other hand a défendant may so waive 
the objection that he cannot thereafter assert it. Central Trust Co. 
V. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, 38 L. Ed. 98. If the 
objection is waived by the défendant the Circuit Court has jurisdiction. 
How stands the question concerning cases brought hère by removal ? 

In Re Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. , the 

Suprême Court had before it a case in other respects like the case at 
bar, but one in which the plaintiflF had moved to remand immediately 
after the défendant had filed the transcript of the record in the Circuit 
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Court. The Suprême Court held that the case should hâve been re- 
manded. In the course of the opinion the court said : 

"But it is contended that [the défendant] was entitled to remove the case 
to the Circuit Court, and, as by his pétition for removal he waived the objec- 
tion so far as he was personally coneerned, that he was net sued in his dis- 
trict, hence that the Circuit Court obtaiued jurisdiction over the suit. ïhis 
does not follow, inasmuch as in view of tlie intention of Congress by the aet 
of 1887 to coutract the jurisdiction of the Circuit Court, and of the limita- 
tions imposed thereby, jurisdiction of the suit could not hâve obtaiued, even 
with the cousent of both parties." 

By the last clause quoted the plaintiff hère argues the Suprême Court 
declared that "even with the consent of both parties" this court can- 
not take jurisdiction of this proceeding, and so the case must be re- 
manded to the state court. But this cannot be the correct interpréta- 
tion of the dictum just quoted. As it stands, it is appHcable alike to 
suits brought originally in the Circuit Court, and to those removed 
there. Yet in the Wisner Case the Suprême Court vvent on to observe : 

"In Central Trust Company v. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, .38 
II. Ed. 98, it was assumed, however, that the requirement that no suit 
should be brought in any other district than that of the plaintiff or of the de- 
fendant might be waived, where neitber resided therein, because in that 
case the nonresident plaintifC had sued in the Circuit Court and the nonresi- 
dent défendant had answered ou the merits, wliich showed the consent of 
both parties and not unnaturally led to the resuit aunounced, while in this 
case there was no such consent." 

In Martin v. B. & O. R. R., 151 U. S. 673, G88, 14 Sup. Ct. 533, 
38 L,. Ed. 311, tlie pétition for removal had been filed in the state court 
so late that the plaintiff might hâve insisted upon a demand. He did 
not raise the question tintil he reached the Suprême Court on writ of 
error. The court said: 

"The time of filing a pétition for the removal of a case from a state court 
into the Circuit Court of the United States for trial is not a fact in its nature 
esseutial to the jurisdiction of the national court under the Constitution of 
tlie United States, like the fundamental condition of a controversy between cit" 
izens of différent states. But the direction as to the time of filing the péti- 
tion is more analogous to the direction that a civil suit within the original 
jurisdiction of the Circuit Court of the United States shall be brought in a 
certain district, a noncompliauce with which is waived by a défendant who 
does not seasonably object that the suit is brought in the wrong district." 

Hère the Suprême Court did not expressly assert that the plaintiff 
as well as the défendant might waive the objection raised in the case 
at bar, but the implication to that effect is strong. And in the Wisner 
Case the court said, referring to Kinney v. Columbia Association, 191 
U. S. 78, 24 Sup. Ct. 30, 48 L. Ed. 103 : 

" 'A pétition and bond for removal are in the nature of a process. They 
constitute the process by which the case is transferred from the state to the^ 
fédéral court.' When, then [the défendant] filed his pétition for removal, he 
sought affirmative relief in another district than his own. But the plaintiff, 
in resistlng the application and moving to remand, denied the jurisdiction 
of the Circuit Court." 

If, where the process is the plaintiff 's, the défendant may give this 
court jurisdiction by consent, it would seem to follow that where the 
process is the defendant's, the plaintiff may give jurisdiction by consent. 
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In Foulk V. Gray (C. C.) 120 Fed. 156, referred to in the statenT?nt of 
the Wisner Case as representing the view which was taken of the 
question by the Suprême Court, the Circuit Court held that the plain- 
tiff's consent, after removal of the cause to the Circuit Court, woiikl 
waive tlaat objection to the jurisdiction whicli lie might hâve talcen had 
he desired to do so. Therefore it follows that in a case Hke this the 
plaintiflf may waive his objection to tlie removal. If he does so, this 
court will hâve jurisdiction, as in the cases above cited. Did this 
plaintiff's action after removal hère aniount to a waiver ? 

Of this there can be no doubt. A gênerai appearance is sufficient, 
and hère the plaintiiï went much farther. This court has jurisdiction, 
and the plaintiff's motion to rcm-nd must be denied. 



In rG EDENS 00. 
(District Court, I). South Carolina. April 2, 1907.) 

1. Bankruptcy — Proof of Claims — Attokney's Fées. 

Whero notes given b.v a bankrupt provided that if they weve plaeed 
in the hauds of an attoniey for collection the maker agreed to pay 10 
per cent, ivttoruey's fées in addition to principal and mterest, and the 
notes niatured and were iilaced in the hands of an attorney for collec- 
tion before the maker becaitie a baukrutit, the creditor was entitled to 
prove his claim for sucli attorney 's fces in addition to the amouut of the 
note; but the rule is otherwise with référence to claims which did not 
mature until after the institution of bankrupt proceedings. 

2. Same—Waiver. 

Wliere au alleged agreenient as to the foe to be allowed the attorney 
for petitiouiug creditors of a bankrupt was not in writing, and no proof 
was ofCered to controvert his stiitenients that tliere was no agreement on 
his part to waive the claim of tho creditors to the 10 per cent, attor- 
ney's fées provided for in notes held liy theni. such alleged agreenient 
limiting the creditors' attorney 's fee to $150 could not deprive the credit- 
ors of their right to hâve the 10 per cent, ou their uotes allowed for 
attorney's fées as a part of tlieir claim. 

In Bankruptcy. On certificate of référée. 
Mark Reynolds, for creditors. 
H. D. Moise, for bankrupt. 

BRAWLEY, District Judge. The question hère presented cornes 
up upon a certificate from I. C. Strauss, Esq., référée in bankruptcy 
at Sumter, S. C, which, in brief, is as follows: Mark Reynolds, Esq., 
attorney for certain creditors. offered for filing and allowance a claim 
of Anderson Phosphate & Oil Mill of Anderson, S. C, amounting 
to the sum of $-1,085.24, the said claim being based upon three promis- 
,sory notes, the originals of which are attached to the proof of claim 
made in the form prescribed by the bankrupt law. There is a clause 
at the foot of each of said notes which provides as follows : 

"And if tins note is coUected by suit or plaeed in the hands of an attor- 
ney for collection, I i)romise to pay 10 per cent, attorney's fées in addition 
to principal and interest." 

At the hearing before the référée, H. D. Moise, Esq., attorney for 
the bankrupt, objected to the allowance of this claim, upon the ground 
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that an agreement had been entered into by himself as attorney for 
thc bankrupt, fixing the fées for the attorney for creditors in the bank- 
ruptcy proceedings at a stipulated amount; that the said attorney was 
not entitled to coUect any further fées in excess of the amount stipulated 
in the agreement, and that the référée, if he allowed the daim inchiding 
attorney's fées, would allow the attorney for the créditer fées in excess 
of the amount he had agreed in writing to take. The référée allowed 
the claim in full, upon the ground that the agreement adverted to was 
not before him and the question could not be considered by him, and 
the matter is certified to this court, as to the correctness of his ruling, 
for its opinion thereon. At the hearing before this court, on March 
30th, Mr. Reynolds, the attorney for creditors, made a similar demand 
for attorney's fées upon the claim of the Combahee Fertilizer Company, 
which was proved for $3,500.G8, and based upon three separate notes 
each in the sum of $1,161.71, maturing at différent dates, but only one 
of which fell due prior to the institution of bankruptcy proceedings, 
and upon that one alone the 10 per cent, attorney's fées are asked. Mr. 
H. D. Moise, attorney for the bankrupt, presented upon the hearing 
the same objections made before the référée, and made argument to 
sustain his position. 

It seems clear that as the notes in question are in légal contemplation 
a contract between the parties, the clatise providing for attorney's fées 
therein becomes a part of the debt itself, enforceable in law, and if 
said notes, or any one of them, fell due before the institution of bank- 
ruptcy proceedings the whole amount is provable as a claim against 
the fund in the hands of the trustée in bankruptcy. The bankrupt act 
(Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418]) recognizes ail valid contracts executed prior to bankruptcy 
proceedings, and unless impeached upon the ground of fraud or some 
other valid légal ground, courts of bankruptcy will uphold and enforce 
them. The pétition in bankruptcy in this case was fîled November 23, 
1906. 

A similar question was presented to and decided by the United States 
Circuit Court of Appeals for the Fifth Circuit in the case of Merchants' 
Bank of Grenada v. Thomas, 10 Am. Bankr. R. 299, 121 Fed. 306, in 
which Judge Shelby, delivering the opinion of the court, says : 

"Eacli one of tbe five notes contains an agreement tUat if this note is 
plaeed in the hands of an attorney for collection the makers and indorsers 
hereof agrée to pay the holder of this note an attorney's fee of 10 per cent, 
upon the amount due. An agreement [the court goes on to say] by which the 
niaker of a proniissory note or otUer contract binds himself to pay a reason- 
able attorney's fee if the contract is not performed according to its terms, and 
the other party is required to take steps to enforce it, has generally been held 
just and valid. Machine Co. v. Moreno (C. C.) 7 Fed. SOC. It is but a reason- 
able stipulation for indemnity for expansé wiiich the debtor may himself ren- 
dor necessary. A promissory note providing for the payment of attorney's 
fées, if placed in tbe hands of an attorney for collection Involves exactly the 
same question, and a note eontaining a stipulation In that form was held 
valid in Barton v. Bank, 122 111. 3ô2, 13 N. E. 503. There is no contlict in 
the évidence that thèse notes were placed in tbe hands of an attorney for col- 
lection, and that he has performed services in endeavoring to collect them. 
For such services the bank is indebted to tbe attorney, and the purpose of tbe 
stipulation is to indemnify the bank against such expense. We are of opin- 
jon that on tbe record before us the flve notes, Induding attorney's fées of 



942 151 FEDERAL EEPOETEK. 

10 per cent, are provable daims agalnst the estate of the bankrupt, and an 
order permitting them to be so proved must be entered." 

The case before this court for décision is "upon ail fours" with the 
case just cited, and the reasoning and conclusions are adopted as the 
principles controlling in this case. It only remains to consider the 
other question made in argument by the attorney for the bankrupt, 
that the court should not allow the claims to be proven with attorney's 
fées added in view of the fact that the agreement had with the attorney 
for creditors was that he would accept $150, as his compensation in 
the bankruptcy proceedings, and that he should be confined to that 
amount in fuU of ail demands against the estate. The attorney for 
creditors states that he never so intended. The pétition in bankruptcy 
was filed on behalf of other creditors than those whose claims are now 
under considération, and the attorney for creditors further states that 
he performed valuable services endeavoring to collect the notes in ques- 
tion prior to the bankruptcy proceedings, and before he contemplated 
resorting thereto. The agreement as to the fee to be allowed the at- 
torney for petitioning creditors was not in writing, and, inasmuch as 
no proof is offered to controvert his statements that there was no agree- 
ment on his part to waive the claim of the creditors to the 10 per cent, 
due on the notes in question, such creditors cannot be deprived of their 
rights. 

The report of the référée on this point is therefore sustained ; but he 
is directed to eliminate any allowance of 10 per cent, upon claims which 
were not due prior to the institution of bankruptcy proceedings. 



In re SPITTLER. 

(District Court, D. Oonnecticut. March 7, 1907.) 

No. 1,422. 

Bankruptcy— Provable Debts— Damages for Breach of Executort Con- 

TRACT. 

Wliere a bankrupt sbortly prior to his bankruptcy gave notice to the 
other party to an executory contract that he would be unable to perform 
on his part because of his financial condition, such other party may treat 
the contract as broken, although the time for performance bas not ar- 
rlved and prove his claim for damages for the breach against the estate 
in bankruptcy under Bankr. Act July 1, 1898, § 63a (4), c. 541, 30 Stat. 563 
[U. S. Comp. St. 1901, p. 3447], where it is of such nature that It may be 
liquidated under subdivision "b" of said section. 

In Bankruptcy. On certificate from référée in re claim against bank- 
rupt. 

Edward H. Rogers, for trustée. 
L,. J. Nickerson, for claimants. 

PLATT, District Judge. On March 15, 1904, claimants A. W. 
North and the Kellogg & Wakefield Manufacturing Company made an 
agreement with the Vulcan Manufacturing Company (of which the 
bankrupt was président and owner of nearly ail the stock) to sell the 



IN RE SPITTLEK. 943 

capital stock and manufacturing plant of the Kellogg & Wakefield 
Company, which was controlled by North, for $40,000, of which $1,000 
was paid down, and the balance was to be paid on or before Decem- 
ber 1, 1905. It was further agreed that payments upon the purchase 
price might be made from time to time prior to December 1, 1905, at 
the vendees' option. It was also agreed that a lease of said premises 
should be on that day made and executed to said vendees for two years 
from and after December 1, 1903, which was the time when the bank- 
rupt and the Vulcan Manufacturing Company actually took possession, 
and the agreement was verbally made, although, as recited, the agree- 
ment was not reduced to writing until Mardi 15, 1904. Under said 
lease the rental was fixed at 10 per cent, of the unpaid portion of the 
purchase price, whatever from time to time that might be, payable quar- 
terly, on the first days of March, June, September, and December. 

The actual value of the property so taken into possession was $40,- 
000. Its actual value at the time of adjudication was $33,000. On 
February 18, 1905, the property was delivered into the possession of 
the claimants, and the trustée lias not elected to assume the rights of 
the bankrupt under said agreement of sale or lease. In September, 
1904, said Vulcan Manufacturing Company became financially em- 
barrassed, and Mr. Spittler was appointed receiver by the state court. 
In December, 1904, Mr. Munn, as attorney for the claimants, made a 
demand upon said Spittler, now the bankrupt, but then the receiver, 
that he perform the terms of the lease and carry out the agreement up- 
on which the présent claim is predicated. Spittler thereupon informed 
Mr. Munn that it was absolutely impossible to pay the rent or to carry 
out the agreement because of his financial condition. The claim is 
founded upon said agreement and is for $6,000, which is found to be 
the dépréciation in value of said property between the time when bank- 
rupt and the Vulcan Manufacturing Company took possession thereof 
and the date of adjudication. The only question is whether in such cir- 
cumstances the claim is provable in bankruptcy under Act Tulv 1, 1898, 
c. 541, 30 St. 563 [U. S. Comp. St. 1901, p. 3447] section'63a (4). 
The amount is clearly enough established as provided for in section 63b, 
if the facts warrant the proof of the claim. The contract upon which 
this claim is based is executory, and the obligation to pay the remain- 
ing $39,000 thereunder did not become binding by its terms until De- 
cember 1, 1905. The adjudication was nearly a year before that date. 
Upon the facts in this case, it is not necessary to décide broadly wheth- 
er or not an adjudication in and of itself works a breach of an ex- 
ecutory contract. I am willing to say, however, that if such a case pre- 
sented itself, I think, from such examination of the law as I hâve made, 
that it would, as I am at présent advised, be my duty to answer the 
question in the affirmative. 

In this matter, however, there are other éléments to be reckoned 
with. Prior to the bankruptcy proceedings, the vendee corporation, 
being financially embarrassed, had gone into the hands of a receiver un- 
der the jurisdiction of the state courts. Upon demand, Mr. Spittler, 
both as receiver and as the individual who dominated and controlled 
the corporation, had frankly confessed that the financial situation utter- 
ly prevented the carrying out the contract. On behalf of himself and 
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his corporation, he stated, in no uncertain terms, the fact that the ex- 
isting situation precluded and eliminated any possibility of performing 
the contract on their part. The référée allowed the claim with much 
hésitation. The doubts which assailed him do not trouble me. He 
thinks that the decided cases rather carry the idea that the refusai to 
perform, or the inability to perform, must be a wrongful refusai, or an 
inability growing out of a disposition to commit a wrongful act. I 
do not so read the cases. An absolute inability to perform, which is of 
such a nature that there is no reasonable probability that thereafter a 
situation will arise which wiU make performance possible, is enough. 
If to such inability is added a statement that it exists, then the party 
so informed is in a position to treat the contract as broken and to pursue 
his remedy. 

Immediately after the demand made by claimants through their at- 
torney in December, 1904, and the reply made by Mr. Spittler on behalf 
of himself and his corporation, it was compétent for the claimants to 
treat the contract as broken, and bring suit in the state courts for dam- 
ages resulting therefrom. Counsel for trustée concèdes that if such is 
the law, the claim is provable under section G3a (4). The adjudication 
was some weeks later ; to be précise, on January 25, 1905. Bankruptcy 
simply estabhshed in concrète form the truth of the answer made by Mr. 
Spittler in December. It is not made the basis of the right to prove the 
claim, because it is not necessary to take that position, but, as already 
intimated, the court would be inclined to so rule if occasion demanded 
it. The court cannot discover the reason which forces any distinction 
between a refusai to comply, with no légal excuse therefor, and a re- 
fusai to comply, because absolutely unalole to act otherwise. In both 
cases the other party may be damaged, and if obliged to wait until pay 
day, the hour for advantageous action may hâve gone, never to return. 
The case at bar happens to be an illustration of the evil which may 
come, if the trustee's view of the law is the true one. 

Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, estab- 
lished the gênerai principle which governs the case at bar. The ques- 
tion decided then and governing hère is plainlv set forth in the opinion 
on page 7 of 178 U. S., page 783 of 20 Sup/Ct. (44 L. Ed. 953) : 

"But the other three contracte involve the question whether, when the 
contract is renouncetl before performance is due, aud the renunciation goes 
to the whole contract, and is absohite and unequivocal, the injured party may 
treat the breaeh as complète and bring his action at once." 

So far as Daniels v. Newton, 114 Mass. 530, 19 Am. Rep. 384, may 
be said to conflict therewith, its reasoning is distinctly repudiated in the 
latter part of the opinion. No case decided since Roehm v. Horst will, 
upon strict analysis, be found to départ from the broad proposition 
therein determined, as shown by the quotation above recited, and upon 
that authority alone, it would be my duty to sustain the référée. 

His order is therefore afïîrmed. 
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THOMPSON V. AUTOMATIC FIRE PROTECTION CO. et aL 
(Circuit Court, E. D. New York. February 12, 1907.) 

PLEADING— AmEXDmeNT— SUPPLYING JUBISDICTIONAL ALLEGATIONS. 

A complainant in a fédéral court will be granted leave to amend bis bill 
by alieging that tlie matter in dispute exceeds in value tbe sum of .f^,- 
000, exclusive of interest and costs, wbere, at tbe time of tbe motion, tbe 
record sbows such to be tbe fact, and tbe defect is nierely one of plead- 
ing. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pleading, § 647.] 

In Equity. On motion for leave to amend biîi. 

Dimcan & Duncan (Frederick S. Duncan, of counsel), for com- 
plainant. 

Griggs, Baldwin & Pierce (Martin Conboy, of counsel), for défend- 
ant Automatic Fire Protection Company. 

CHATFIELD, District Judge. This is a motion made by the com- 
plainant to amend its bill of complaint by inserting a clause to the ef- 
fect that the subject-matter in dispute exceeds, exclusive of interest and 
costs, the sum of $2,000. The action is one in equity, for the spécifie 
performance by the défendant Shipman of an alleged contract to as- 
sign certain inventions and patent rights to the complainant, and for 
other relief. 

The comp^-ainant filed a bill in November, 1906, in the Eastern dis- 
trict of New York, and on the December rule day the défendant the 
Automatic Fire Protection Company filed a gênerai appearance. It 
subsequently filed a demurrer, setting forth, first, that the court was 
without jurisdiction because the bill clid not allège that the amount in- 
volved exceeded the sum of $3,000 ; and, second, that it appears from 
the bill that the complainant is a citizen and résident of the state of 
New Jersey, and one défendant, the Automatic Fire Protection Com- 
pany, is a citizen and résident of the state of Maine, and that the bill is 
therefore brought in a district of which neither the complainant nor 
défendant is a résident. 

The complainant, admitting the defect claimed as the first ground of 
demurrer, obtained an order directing the défendant corporation to 
show cause why the bill of complaint shoukl not be amended under 
equity rule No. 20. The complainant cites many cases substantiating 
the gênerai proposition that where the record of the case, up to the 
time of the motion, shows jurisdiction in the particular court, but there 
is a defect in the allégations of the pleadings with relation to the set- 
ting forth of the grounds of that particular jurisdiction, amendment 
will be allowed upon motion. This may occur either before or during 
the taking of évidence. In the case at bar the allégation in the moving 
affidavits as to the amount involved is not controverted, and the record 
therefore now shows a subject of controversy exceeding in value the 
jurisdictional sum of $3,000. The cases of Whalen v. Gordon, 95 Fed. 
305, 37 C. C. A. 70 ; Bowden et al. v. Burnham et al., 59 Fed. 752, 8 
C. C. A. 248; Carnegie, Phipps & Co. v. Hulbert et al., 70 Fed. 209. 
16 C. C. A. 498; Carr v. Fife (C. C.) 45 Fed. 209; Id.. 156 U. S. 494, 
151 F.— 60 
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15 Sup. Ct. 427, 39 Iv. Ed. 508 ; Robinson v. Suburban Brick Co, 127 
Fed. 804, 62 C: C. A. 484; Claiisen v; American Ice' Co. (C. C.) 144 
Fed. 723 — support the proposition that an amendment should be allow- 
«d. In Continental Insurance Co. v. Rhoads, 119 U. S. 337, 7 Sup. Ct. 
193, 30 L,. Ed. 380, the Suprême Court not only seems to recognize the 
Tule, but directs that the case be remanded to the Circuit Court, in order 
that an opportunity may be given to the complainant to amend his com- 
plaint. Halstead v. Buster, 119 U. S. 341, 7 Sup. Ct. 276, 30 E. Ed. 
462, and Denny v. Pironi, 141 U. S. 121, 11 Sup. Ct. 966, 35 E. Ed. 
657, approve of the doctrine that a pleadifig may be amended even after 
an appeal to the Suprême Court of the L^nited States. 

The défendant corporation cites three cases in opposition to the ap- 
pHcation, one of which (Oleson et al. v. Northern Pacific Ry. Co. [C. 
C] 44 Fed. 1), after holding that the bill of complaint should aver that 
the value of the matter in controversy exceeds $2,000, if the jurisdiction 
of the court dépends upon diversity of citizenship, and therefore decid- 
ing that the bill in that particular action was bad for this reason, went 
on to consider other grounds which would also be fatal, but which it 
was unnecessary to consider, unless an amendment of the bill should 
cure the particular defect mentioned. Other cases mentioned are Tod 
V. Cleveland & M. V. Ry. Co., 65 Fed. 145, 12 C. C. A. 521, and Pliable 
Shoe Co. V. Bryant (C. C.) 81 Fed. 521, which sustain a demurrer to a 
complaint upon the ground that the amount of the controversy is not 
set forth. No motion to amend is involved, and no disposition of the 
case is made other than to décide as to the sufficiency of the demurrer. 
In the case of Dickinson v. Consolidated Traction Co. (C. C.) 114 Fed. 
232, Judge Gray sustains a defect of jurisdiction, and refuses to allow 
an amendment upon the ground that : 

"This court cannot permit a bill to be amended fn a case over which it bas 
no jurisdiction. Jurisdiction must affirmatively appear at every stage of the 
case." 

The many cases in which an amendment has been allowed would 
seem to be dilïerentiated from the idea which was présent in Judge 
Gray's mind, by the fact that the record in each of thèse cases, at the 
time of the motion, had shown that jurisdiction did exist, and that the 
defect in the allégation was technical. 

As to the further question suggested, the defect in jurisdiction in 
this district arising from the citizenship of the parties in other states, 
it need only be said that the gênerai notice of appearance would seem 
to be a waiver of this defect. St. Eouis & San Francisco Railway Co. 
V. McBride, 141 U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 659; Southern 
Pacific Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942 ; 
Fosha V. Western Union (C. C.) 114 Fed. 701; Interior Construction 
Co. V. Gibney, 160 U. S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401. That 
question can, however, be more carefully considered upon a hearing 
of the demurrer, if the défendants see fit to demur to the amended 
complaint which this motion asks leave to file. 

Motion to amend within 10 days is granted, without costs to either 
party. 
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WEITERSHAUSEN et al. t. CEOATIAN PRINTING & PUBLISHING CO. 

et al. 

(Circuit Court, S. D. New York. Mardi C, 1907.) 

1. LiBEL—Pi,EADiNG— Allégation or Spécial Damage. 

The necessity for .allégation and proof of spécial damage, in an action 
for libel, does not inhere in tlie form of tlie action, but in the nature of 
tbe alleged defarnatory words. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 32, Libel and Slan- 
der, § 213.] 

2. Same— LiEBL or Partnersiiip— Joint Action by Partnebs. 

Wliere a libelous article charges distionesty in tlie conduct of a partner- 
ship business, tbe partners may sue eitbcr n'oiutly or severally, and, If 
tbe matter is libelous per se, it is not necessary to allège spécial damage 
In either a Joint or a several action. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Libel and Siander, 
§§ 174, 213.] 

At Law. On demurrer to complaint. 

Otto C. Sommerich, for plaintiffs. 
Cantwell & Brovi'n, for défendants. 

HOUGH, District Judge. The plaintififs are copartners under the 
firm name of "Chas R. Weitershausen Agency." Their deahngs are 
largeiy with persons speaking the Croatian language or dialect, while 
the défendants publish a newspaper in that tongue. In this newspaper 
was printed an article concerning "Agent Weitershausen" (as the Croa- 
tian phrase is translated) clearly libelous per se. within the définition 
of Clifford, J., in Pollard v. Lyon, 91 U. S. 227, 23 L. Ed. 308. 

The demurrants assume that the libel refers only to the plaintifï 
Charles J. Weitershausen, and they therefore urge that, inasmuch as 
in this action the partners complain of the defamation as injurions to 
their partnership vocation, the action does not lie without proper alléga- 
tions of spécial damage. This doctrine is supported by the argument 
that a partnership business is a "thing" as distinct from a person ; that 
the "thing" (i. e., the partnership as an entity) cannot sue, wherefore 
the persons composing the partnership cannot sue without specially 
showing and proving how and why defamation of the entity or its 
business injured them ; and, further, that a fortiori is this true when the 
printed defarnatory words mentioned one partner only. lîxamination 
of the English translation of this Croatian libel does not bear out the 
assumption that the maie plaintiff only was referred to. The phrase 
"Agent Weitershausen" is accompanied by sundry uncomplimentary 
words in the plural number, and, in my opinion, the whole article re- 
fers to the persons or person doing business at or under the name of 
the "Weitershausen Agency." 

Assuming that the libel speaks of a business enterprise, which the 
defamer perhaps did not know to be conducted by a partnership, it is 
not a defamation ©f a "thing." The printed article is an accusation 
of Personal dishonesty, and falls far short of that abusive description 
of a place, or a building referred to as a "libel on a thing," in Kennedy 
V. Press Publishing Ce, 41 Hun (N. Y.) 433. On the contrary, the 
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ruling in Russell v. Webster, 83 W. R. 59, that "a libel of the 'manage- 
ment' of a newspaper is a libel of its proprietors jointly in the way of 
their trade, and therefore actionable without spécial damage," is exactly 
in point. If I am right in believing that the libel at bar referred to the 
partnership business, and not to one partner only, Forster v. Lawson, 
3 Bing. 456, is clear authority against the demurrer. It had there 
been written of certain bankers that they had failed ; they were part- 
ners, and ail sued, attempting to allège spécial damage. On demurrer 
to the form of the déclaration the court held the action maintainable 
without setting forth spécial damage, Best, C. J., remarking that if a 
copartnership be libeled, and the libel contains something particularly 
affecting the character of one of the jfirm, a gênerai action may be 
maintained against the libelor. And this case renders it plain that a 
particular référence to one partner (such as the défendant hère as- 
serts or assumes) does not necessarily prevent an action by ail the 
partners. 

Robinson v. Marchant, 7 Q. B. 223, is the converse of the case last 
cited. A partnership of three having been libeled, one particularly 
vilified member of the firm sued alone, and on plea setting up non- 
joinder of the rest of the firm, Coleridge, J., held that "this action might 
hâve been maintained without proving spécial damage." The rule 
that ail partners may join is authoritatively stated in Sergt. Williams' 
note on Cook v. Batchelor, 3 Bos. & Pul. 150, found in 2 Wms. Saun- 
ders, 117 A: 

"If the words were only actionable, because they were spoken of persons in 
the way of their trade, I should conceive that two or more partners might join 
in an action for those words, though they had sustained no spécial damage 
thereby." 

It results, therefore, that ail persons injured by libel or slander, and 
having a community of interest as to the subject-matter of dcf 'mation, 
may sue either jointly or severally, and, if the matter complained of be 
libelous per se, it is no more necessary to allège spécial damage in the 
joint action than it is in the several suits. The necessity for allégation 
and proof of spécial damage does not inhere in the form of the action, 
but in the nature of the alleged defamatory words. The décisions re- 
lied upon by the défendants are but illustrations of this. In Have- 
meyer v. FuUer, 60 How. Prac. (N. Y.) 316, it is stated that "no facts 
or circumstances are pleaded from which the déduction can be made 
that the damage alleged" to the single plaintiff was the "natural and 
probable effect of the words" uttered about the plaintifï's partnership 
— meaning that such words did not appear to be actionable per se. 
In Ryckman v. Delavan, 25 Wend. (N. Y.) 191, the learned chancellor 
doubted whether "the copartnership" could sustain an action for libel 
of business without averring spécial ^damage ; but an examination of 
the report shows clearly that the words complained of, vi'hether con- 
sidered with regard to the single partner who did sue, or ail the part- 
ners who might hâve sued, were not actionable per se. The same 
criticism applies to Donaghue v. Gaffy, 53 Conn. 43, 2 Atl. 397, and 
Langdon v. Shearer, 43 App. Div. 607, 60 N. Y. Supp. 193. 

The demurrer is overruled, and the défendants having stipulated for 
judgment absolute in tliat event, judgment is accordingly ordered. 
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In re FABIAN. 

(District Court, E. I). Pennsylvania. March 9, 1907,> 

No. 2.:i'2S. 

Sales— RiGHTS of Purciiasee's Trustée im Baxkruptcy— Sale or Bailment 
— Validity. 

Fetitioners coutracted witli F. prior to his banliruptcy to sliip certain 
goods to liim to be sold for tlieir account, and to reniain petitioners' 
property until sold. F. agreed. to sell tlie goods at retail only, and to 
remit to petitioners eacli weelî tlie cost priée of tlieir goods sold during 
the previous week, and once eacli season to account and adjust the dif- 
férence betvveeu sales and reniittances. U'iie contract also providcd tbat 
if F. violated tlie contract, petitioners miglit take tlieir goods back and 
hold F. for any loss tliey sustaiued, and tliat the stock should be fuUy in- 
sured against flre througli petitioners, tbe cost to be paid by F. Hehl, 
tbat sucn contract coustitutcd a valid bailment and uot a sale as between 
petitioners and F., tliougli uot recorded, and F. liaving failed to make 
the payments agreed on, petitioners were eutitled to the goods or their 
proceeds as against F. 's trustée in bankruptcy. 

[Ed. Note. — For cases in point, see Cent. Uig. vol. 43, Sales, §§ 7-11.] 

In Bankruptcy. 

Joshua C. Taylor, for trustée. 
Greenwald & Mayer, for claimant. 

J. B. McPHERSON, District Judge. Certain goods were shipped 
to tlie bankrupt by Schleestein, Cohn & Ce, of New York, under the 
f ollowing contract : 

"This contract entered into this 21st day of March, lOOô, between Schlee- 
".tein, Cohn & Co., of New York City, and Louis Fabian, Chester, Fa., wit- 
nesseth ; 

"That Schleestein, Cohn & Co. agrée to ship to Mr. Louis Fabian, from 
time to time, certain goods to be sold for their account, as î'ier schedules to 
be delivered at time of sliipnients and ail such goods to remaiu the property 
of Schleestein, Cohn & Co. mitil sold for their account. Said L. Fabian 
agrées to sell thèse goods at retail only and remit to Schleestein, Cohn & Co., 
each week, the cost price of their goods sold during previous week, whioii 
Mr. L. Fabian guarantees to average, weekly, no less than forty dollars ($40) 
on each .$1,000 stock shipped. Then once each season a regular accounting is 
to be bad and adjustment made between sales made and reniittances sent. 

"Schleestein, Cohn & Co. agrée to inerease or replenish this stock from 
time to time, as in their judgment is required. 

"If Mr. Fabian violâtes this contract, Schleestein, Cohn & Co. shall be prlv- 
ileged to take their goods back and hold said Louis Fabian responsible for any 
loss they may suffer thereby. 

"Mr. Louis Fabian agrées to invest at once and keep invested in hls busi- 
ness for his own beneflt, no lesg than $3,000 of his own capital. 

"This stock will be fully insured agaln.st tire, through Schleestein, Cohn & 
Co., the cost of Insurance to be paid by Mr. Fabian to Schleestein Cohn 
& Co." 

The bankrupt filed a voluntary pétition in Augnst, 1905, and at the 
date of adjudication some of the goods were still in his possession. 
They were claimed by Schleestein, Cohn & Co., as their property, but 
were afterwards sold under an agireement with the trustée that the 
proceeds of sale should be awarded to the person who should ulti- 
mately be found to be entitled to the goods under the foregoing con- 
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tract. The référée was of opinion that the contract was an agree- 
ment of conditional sale, a mère device to retain color of title after a» 
truc sale had actually taken place, and decided against the claimants. 
The question thus raised has been variously decided in différent 
jurisdictions, and has sometimes been decided differently by the same 
tribunal. As it seems to me, however, the Suprême Court of the 
United States has recently laid down a rule which renders it unneces- 
sary to discuss the other cases that hâve been cited in the briefs of 
counsel. I refer to the décision in York Mfg. Co. v. Cassell, 201 
U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782 (S. C. 15 Am. Bankr. R. 633), 
in which the court held, as stated in the syllabus: 

"The trustée In bankruptcy Is vested with no better right or tltle to the 
property than the bankrupt had when the trustee's title aeerued ; and where, 
as In the state of Ohlo, a conditional sale contract is good as between the 
parties themselves, although not filed, the vendor of machlnery sold and de- 
llvered under sueh a contract, and payment for which had not been made, 
may remove the same as against ail credltors of the bankrupt who bave not 
fastened upon It by some spécifie lien." 

This quotation states accurately the position of the court, as will 
appear from the following paragraphs of the opinion: 

"We corne then to the question whether the adjudication In bankruptcy 
was équivalent to a Judgment, attachment, or other spécifie lien upon the 
machlnery. The Circuit Court of Appeals has held hereln that the selzure 
by the court of bankruptcy operated as an attachment and an injunctlon for 
the beneflt of ail persons harlng Interests In the bankrupt's estate. 

"We are of opinion that It dld not operate as a lien upon the machlnery as 
against the York Manufacturing Company, the vendor thereof. Under the 
provisions of the bankrupt aet the trustée In bankruptcy is vested with no 
better right or title to the bankrupt's property than belonged to the bankrupt 
at the time when the trustee's title accrued. At that tlme the right, as be- 
tween the bankrupt and the York Manufacturlng Company, was In the latter 
Company to take the machlnery on account of default in the payment there- 
for. The trustée, under such clrcumstances, stands slmply In the shoes of the 
bankrupt, and, as between them, he has no greater right than the bankrupt 
Thls is held in Hewlt v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ot 
690, 48 L. Ëd. 986. The same vIew was taken In Thompson v. Fairbanks, 
196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577. It was there stated that 'under 
the présent bankrupt act, the trustée takes the property of the bankrupt. In 
cases unaffected by fraud, in the same pllght and condition that the bankrupt 
hlmself held It, and subject to ail the equities Impressed upon it In the hands 
of the bankrupt' See Yeatman v. Savings Institution, 95 U. S. 764, 24 L. Ed. 
589 ; Stewart v. Platt 101 U. S. 731, 25 L. Ed. 816 ; Hauselt v. Harrlson, 105 
U. S. 401. The same doctrine was reafflrmed In Humphrey v. Tatman, 198 
U. S. 91,' 25 Sup. Ct. 567, 49 L. Ed. 956. The law of Ohio says the conditional 
sale contract was good between the parties, although not flled. In such a case 
the trustée in bankruptcy takes only the rlghts of the bankrupt where there 
are no spécifie liens, as already stated." 

After explaining the meaning of the remark in Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, to the effect "that the 
filing of the pétition in bankruptcy is a caveat to ail the world and in 
efïect an attachment and injunction," the court concludes as follows: 

"In thls case, under the authorltles already cited, the York Manufacturlng 
Company had the right, as between Itself and the trustée in bankruptcy, to 
take the property under the unflled contract tvlth the bankrupt, and the ad- 
judication in bankruptcy dld not operate as à lien upon thls machlnery Ib 
favor of the trustée as against the York Manufacturlng Company." 
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Since theré' is no doubt that the contract of March 21, 1905, now 
before the court, was valid between the parties, I am unable to dis- 
tinguish the présent dispute from the York Manufacturing Com- 
pany's case, and am, therefore, constrained to diiïer from the con- 
clusion of the learned référée. Undoubtedly the bankrupt violated the 
terms of his contract in failing to make the payments agreed upon, 
and apparently, therefore, the claimants, under the décision just refer- 
red to, had the right to reclaim the remainder of the goods. 

The ruHng of tlie référée is reversed, and it is now ordered that 
the trustée pay over to Schleestein, Cohn & Co., within 10 days from 
this date, the sum of $1,531.85, the proceeds derived from the sale of 
the goods in controversy. 



In re FORTH. 

(District Court, E. D. New Yorlc. February 19, 1907.) 

BANKIimCy— DlSCIIAKGK— ilNBINGS OF i'vEFEBEE. 

ïlie findiiig of a référée conflnned that objections to the discharge of a 
banlcrupt ou the grounds of a faiiure to keep proper books of aecount and 
transfers of property with intent to defraud creditors were not sustainert 
by the évidence wliere, while tliere was room for criticism of the testimony 
of the banlcrupt and his witnesses, nothing was shown iudieating that the 
things not satisfactorily explained would hâve increased the estate or 
were fraudulent. 

In Bankruptcy. On application for discharge. 

Bennett, Underhil! & Brooks, for bankrupt. 
Hastings & Gleason, for creditors. 

CHATFIEIyD, District Judge. The attorneys for the petitioning 
creditors in this proceeding objected to the granting of the discharge 
and hâve filed certain spécifications, which hâve been referred to the 
référée in bankruptcy. He has made a report to the effect "that the 
spécifications hâve not been sustained, and that the discharge of the 
bankrupt should be granted." A motion now comes on for the con- 
firmation of that report and the formai discharge. 

The bankrupt shows a plain désire to be discharged of his debts, 
and an indifiference to the claims of his creditors prior to the filing of 
his pétition. He also shows a willingness to carry on substantially 
the same sort of business which he claims was unprofitable, and is 
now proceeding as a clerk, acting for a corporation, and transacting 
the business of that corporation in much the same .manner as he con- 
ducted his own establishment before the bankruptcy. The objections 
to the discharge were, substantially, that the bankrupt had not con- 
sistently written up such books as he did keep until the time of filing 
his pétition, that certain articles of office furniture were claimed by 
his wife, as was also a house which had been purchased several years 
before the bankruptcy, and that neither he nor his wife and the other 
witnesses entirely corroborated each other as to many of the détails 
of their business relations. But there is nothing to show that the con- 
tJnuance of the books by the bankrupt would hâve disclosed any sub- 



952 151 FEDERAL REPORTER. 

stantial assets or the whereabouts of the various small amounts at 
which the suspicions of the petitioning creditors hâve been directed. 
Nor do the discrepancies in the testimony show directly that any of 
thé property held by the wife or the business corporation for which 
the bankrupt now works was transferred to them in fraud of creditors. 
Thèse contradictions are évidence to be used in determining the 
credibility of the witnesses. The questions raised by thèse discrepan- 
cies were ail questions of fact. The référée was appointed as spécial 
master to pass on the facts, and has decided in favor of the bankrupt, 
after seeing and hearing the witnesses testify, and it does net seera 
to the court that his détermination upon thèse questions can be disre- 
garded, as there is apparently sufficient testimony to support his dé- 
termination. 

The application overruling the objections and confirming the ref- 
eree's report and granting the discharge in bankruptcy will be granted. 



In re OHANTLER CLOAK & SUIT CO. 

(District Court, D. Rhode Island. Mareh 2, 1907.) 

No. 489. 

1. Bankruptcy— TiTLE of Trustée— Liens. 

A trustée in banlcruptcy talées tlie property subjeet to ail tlie equities 
imposed upon it in tlie liands of the bankrupt winch are not invalid as to 
creditors. 

2. SAME— ÎIORTGAGE ON APTEE-ACQUIBED PbOPERTY— VALIDITY. 

A chattel mortgage on property to be subser|uently pureliased by the 
mortgagor, given to secure the niortgugee as guarantor of the pureliase 
price of sucb property, was based on a présent considération, and is valid 
as against the mortgagor's trustée in bankruptcy. 

In Bankruptcy. On pétition of the Lederer Realty Corporation for 
review of décision of référée. 

Thomas A. Carroll and Walter P. Suesman, for petitioner. 
J. Jérôme Hahn, for mortgagee. 

BROWN, District Judge. The trustée in bankruptcy takes the 
property subjeet to ail the equities imposed upon it in the hands of the 
bankrupt which are not invalid as to creditors. York Mfg. Co. v. 
Cassell, 201 U. S. 344, 352, 26 Sup. Ct. 481, 5Q L. Ed. 782; First 
National Bank v. Staake, 202 U. S. 141, 149, 26 Sup. Ct. 580, 50 L. 
Ed. 967; Thompson v. Fairbanks, 196 U. S. 516, 526, 25 Sup. Ct. 
306, 49 É. Ed. 677. The latter case also décides that, on the question 
of the validity of a mortgage upon after-acquired property, the fédéral 
court will follow the décisions of the state court. 

Under Rhode Island décisions, an équitable lien or charge upon the 
after-acquired property arose as soon as the property was acquired. 
Groton Mfg. Co. v. Gardiner, 11 R. I. 626, and cases cited. See, also. 
Central Trust Co. v. Kneeland, 138 U. S. 414, 419, 11 Sup. Ct. 357, 
34 L. Ed. 1014; Wade v. Chicago, Springfield, etc., R. R., 149 U. S. 
327, 341, 13 Sup. Ct. 892, 37 L. E. 755 ; Bear Lake Irrigation Co. v. 
Garland, 164 U. S. 1, 15, 17 Sup. Ct. 7, 41 L. Ed. 327 ; Fisher v. Zollin- 
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ger (C. C. A.) 149 Fed. 54; Benjamin on Sales (5th Ed.) 134. When 
the bankrupt mortgagor acquired the property, the mortgagee im- 
mediately became liable as guarantor for its value, and equitably en- 
titled to a lien corresponding to her liability as guarantor. Such a lien 
clearly is net voidable as a préférence, since it is based upon a présent 
considération. 

I am of the opinion that, as a court of bankruptcy acts upon princi- 
ples of equity, it must be held, irrespective of whether the mortgagee 
took possession under the mortgage, that an équitable lien arose in 
favor of the mortgagee upon the after-acquired property, which was 
for a présent considération and therefore not invalid as to creditors, 
and that the lien of the mortgage attaches to the proceeds of tlie sale 
of after-acquired property as well as to the proceeds of property in 
the bankrupt's possession at the date of the mortgage. 

It is urged that, even if the claimant had an équitable lien, it may 
hâve been waived by an attachment. See Potter v. Greenleaf, 21 
R. I. 483, 44 Atl. 718. This contention apparently was not made before 
the référée, and the testimony cited is too vague to establish the fact 
of vi-aiver. I find no error in the referee's décision. 

The finding of the référée is affirmed. 



In re BAILEY. 

(District Court, E. D. Pennsylvanla. February 28, 1907.) 

No. 2,094. 

Eankeuptcy— Suit to Eecover âssets— Direction on Pétition of Cbeditoe. 
Tlie trustée in banliruptoy may pro^)erly be direeted to institute a suit 
to recover assets on pétition of a créditer and tlie giving of a bond by tbe 
latter to protect the estate from liability for costs and expenses. 

In Bankruptcy. On report of spécial master. 

J. Alfred Smith, for petitioner. 
Charles B. Harding, for trustée. 

HOLLAND, District Judge. A pétition was presented in this case 
by Howard J. Green, administrator d. b. n. of the estate of Elizabeth 
Green, for the removal of John Stockburger, the trustée of this bank- 
rupt's estate. A number of reasons were set forth, and among them 
the charge that there was some trust company stock and some property 
in New Jersey which at one time belonged to the bankrupt, and vi'as 
conveyed under circumstances which would hâve entitled the trustée 
to recover both as assets for the bankrupt's estate. The answer to this 
pétition by the trustée, which is fuUy sustained by the évidence taken 
by the spécial master, is a complète justification of the action of the 
trustée in the administration of the estate. But, at the argument, 
counsel for the petitioning créditer still insists that the real estate in 
New Jersey and the trust company stock can be recovered if suits be 
instituted for that purpose, and offers to pay ail costs to which the 
trustée may be subjected in any suits he may institute for the recovery 
of this property for the creditors. 
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The report of the master shows there are no funds în the hands of the 
trustée to conduct what, in his judgment and that of the master, 
appears to be very uncertain litig-ation ; but the petitioner, by his coun- 
sel, daims to be in possession of information which will enable the 
trustée to recover, and oflfers to conduct such suits and provide for 
costs. There is due the master in this case the sum of $35, costs 
incurred in the matter before him, which were to be paid by the 
petitioner. 

The order of the court is that upon the payment of the $25, the 
balance due the master, and the filing of a bond in this court in the 
sum of $500, conditioned for the payment of costs that may accrue 
in any litigation which the petitioner may require the trustée to in- 
stitute for the recovery of property alleged to belong to the bank- 
rupt's estate, that the trustée is hereby directed to institute such suits 
for the recovery of property as the petitioner and his counsel may 
direct, and any litigation so instituted to be directed and conducted 
for the trustée by petitioner's counsel ; and it is so ordered. 



C. B. RICHARD & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 17, 1907.)l 

No. 4,267. 

CUSTOMS DtTTIES— CLASSinCATION— Bbonzb Statuaet— Recipkooai, AGEiat- 

MENTS. 

The provision for "statuary" In Tariff Act July 24, 1897, c. 11, I S, 30 
Stat. 203 [U. S. Comp. St. 1901, p. 1G92], and In tbe reclprocal commercial 
agreement wlth Italy (Act July 18, 1900, 31 Stat. 1979), negotiated under 
eaid section, bas the same meanlng as in section 1, Sehedule N, par. 454, 
of said tarif! act (30 Stat 194 [U. S. Comp. St 1901, p. 1678]), wbere it 
Is prescribed that "the term 'statuary' as used in this Act sball be under- 
stood to include only such statuary as is eut, carved, or otberwlse wrought 
by hand from a solid block or mass of marble, stone or alabaster, or from 
métal." Bronze statuary, not bclng covered by this définition, is therefore 
not covered by sald reeiprocai agreement. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Customs Dutles, 
t 143.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
This case involves the construction of the provision in Tariff Act 

July 24, 1897, c. 11, § 1, Sehedule N, par. 454, 30 Stat. 194 [U. S. 
Comp. St. 1901, p. 1678], reading as follows: 

"Statuary, not specîally provided for In this act, twenty per centum ad 
valorem ; but the term 'statuary' as used in this act shall be understood to 
include only such statuary as is eut, carved, or otberwlse wrought by hand 
from a solid block or mass of marble, stone, alabaster, or from métal." 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

HOUGH, District Judge (after stating the facts). The subject of 
tliis protest is an art object brought from Italy and belonging to the 
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class of métal statuary ruled upon in Tiffany v. United States, 71 Fed. 
€91, 18 C. C. A. 297. In the ordinary acceptation of the word it is 
"statuary," but that word is given by paragraph 454 of the tariflf act 
of 1897 (Act July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 194 [U. 
S. Comp. St. 1901, p. 1678]) a spécifie and peculiar définition, to be 
construed in accordance with the Tifl:any Case, supra. 

The protesting importer contends that the commercial agreement 
between the United States and Italy (Act July 18, 1900, 31 Stat. 1979), 
made pursuant to "the provisions of the third section of the tarifï act" 
(of 1897), has so changed the statutory définition of the word "statu- 
ary," as to admit the article under considération at the reduced rate 
of duty therein provided for. It was remarked in United States v. 
Wile, 130 Fed. 331, 64 C. C. A. 577, that a "commercial agreement 
cannot legally extend the scope of section 3 of the tarifï act" (of 1897). 
The agreement there considered was with France, but the Italian 
agreement is entirely similar; and it cannot change the définition of 
"statuary" contained in paragraph 454, nor does it purport so to do. 

In the Wile Case, supra, the court found two catégories to which the 
article under considération could be referred — one gênerai and one 
spécifie. The agreement with France modified the duty upon ail ar- 
ticles in the gênerai category, and that necessarily contained and con- 
troUed the more spécifie description. Such is not the case hère. Stat- 
uary is mentioned in and defined by paragraph 454 only, and the word 
must mean the same thing in section 3 as it does in paragraph 454 of 
the same statute, and such signification is not and cannot be varied by 
the commercial agreement above referred to. 

The décision of the Board of Appraisers is aifirmed. 



NAIRN LINOLEUM CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 21, 190T.Ï ' 

No. 4,230. 

1. CUBTOMS DtlTIES— Cl.ASSIFI0A.TION— WOOD PLOUB. 

Wood flour, produced by grlndlng small pièces of wood obtalned by 
breaking or cutting waste wood, etc., Is dutlable as a manufacture of 
wood under Tariff Act July 24, 1S97, c. 11, § 1, Schedule D, par. 208, 
30 Stat. 168 [U. S. Comp. St. 1901, p. 1647], and not as "wood pulp," un- 
der Schedule M, par. 393, 30 Stat. 187 [U. S. Comp. St. 1901, p. 1671], 
nor as "waste" under Schedule N, par. 463, 30 Stat 194 [U. S. Comp. St 
1901, p. 1679J. 
a. Same— Manufactures of Wood— Ejusdem Genebis. 

The provision for "house or cabinet furniture, of wood, wholly or part- 
ly finished, and manufactures of wood," in Tariff Act July 24, 1897, c. 
11, § 1, Schedule D, par. 208, 30 Stat 168 [U. S. Comp. St. 1901, p. 1647], 
Is Intended to cover ail finished manufactured wooden articles, however 
différent they may be in nature or appearance from "house or cabinet 
furniture" ; and wood flour, a completed product, already prepared for 
use, Is therefore not to be excluded under the rule of ejusdem generis. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,335 (T. D. 27,242), affirming the 
assessment of duty by the collector of customs at the port of New York. 
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Comstock & Washburn (J. Stuart Vompkins, of counsel), for im- 
porters. . , 

J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. This appeal brings up for review a dé- 
cision of the General Appraisers declaring an article commercially 
known as "wood flour" to be dutiable under paragraph ^08 of the 
tarifif act of 1897 as a "manufacture of wood." Act July 24, 1897, 
c. 11, § 1, Schedule D, par. 208, 30 Stat. 168 [U. S. Comp. St. 1901, 
p. 1647]. This substance is the same as received considération in 
Goldman v. United States (C. C.) 87 Fed. 193. The testimony shows 
that it is produced by grinding in an appropriate machine containing 
millstones "waste wood, scrub wood, second growth timber." Before 
being fed into the mill, the wood is reduced to small pièces either by 
breaking or cutting. The substance, when completed, is perfectly dry 
and of about the consistency of meal. 

The importer claims that it should hâve been assessed under para- 
graph 463 as waste, as was ground cork in Gudewill v. U. S. (C. C.) 
142 Fed. 214 (T. D. 35,917), the testimony in which case is submitted 
as an exhibit in this proceeding. In the ground-cork case it was 
clearly shown that the only purpose of grinding the cork was to put 
it in convenient shape for transportation, and it was also shown that 
the cork so ground distinctly came within the meaning of the word 
"waste," as adopted in Standard Varnish Works v. United States, 59 
Fed. 456, 8 C. C. A. 178. It also appeared that the ground cork was 
principally used for the manufacture of linoléum, and to fit it for that 
purpose it had to be "reground, pulverized and mixed with other ma- 
terials." The wood flour under considération is already prepared for 
use, and is a completed product. 

The importer claims, in the alternative imder paragraph 393, that 
the substance is known as "wood pulp." It does appear to be some- 
times called "wood pulp" by those who sell it in this country, but the 
évidence falls far short of establishing any gênerai commercial usage 
sufSciently clear to overthrow the décision below. Paragraph 208 
enumerates "house or cabinet furniture, of wood, wholly or partly 
finished, and manufactures of wood * * * not specially provid- 
ed for." Under this language the rule of ejusdem generis is invoked, 
and claim made that a substance such as wood flour should not be put 
in the same category with furniture. The article is undoubtedly of 
wood, and it is a finished manufacture, and it is not a waste or by- 
product. Paragraph 208 is the omnibus, or catch-ail clause, of the 
wood schedule in the tarifl:, and appears to me to be intended to cover 
ail finished manufacturée wooden articles, however différent they may 
be in nature or appearance from "house or cabinet furniture." 

The décision of the appraisers is affirmed. 
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DIECKERIIOFF, RAFFLOER & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Yorlt. February 19, 1907.) 

No. 4,152. 

OusTOMS DuTiEs— Classification— FuKNisHED Needleoases— Abticles Cou- 

POSED CiUEfLY OF NeEDLKS. 

Aeedlecasus in wliieli steel needles constitute the élément of chief value 
sbouid be oonsitlered as manufactures in cbief value ot needles, ratber 
tbau as articles composed in part of steel uuder Tariff Act Juiy 24, 1897, 
c. 11, § 1, Sebedule C, par. 193, 30 Stat. 1(57 [U. S. Comp. St. 1901, p. 1G46] ; 
aud as needles are ou the free list, aud tbei'e is no tariff provision for 
manufactures of needles, such articles are dutiable as uuenumerated 
manuiactured articles uuder section ti, 30 Stat. 205 LU. S. Coiup. St. 1901, 
p. I(j'j3j. 

On Application for Review of a Décision of the Board of United 
States (jcneral Appraisers. 

l-or décision beiow, see G. A. 6,220 (T. D. 26,887), affirming the 
assessment of duty by the collector of customs at the port of New 
York. Mote U. S. v. Mathews, 78 Fed. 345, 24 C. C. A. 127, and 
Guihman v. U. S. (C. C.) 148 Fed. 332. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
portcrs. 

J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. The imported object is a needlecase of 
ornamented paper furnished with needles, and seems to be identical 
with the article considered in Wanamaker v. Cooper (C. C.) 69 Fed. 
465. In consonance witli that décision the importer admits that, al- 
though needles are free under the tariff act of 1897 (Act July 24, 1897, 
c. 11, § 2, Free List, par. 620, 30 Stat. 199 [U. S. Comp. St. 1901, p. 
1685]), the needlecase with its contents is to be regarded as an en- 
tirety, and is assessable as a whole. 

It has been assessed under paragraph 193 as an article not specially 
provided for, and composed in part of steel ; i. e., needles. Wana- 
maker V. Cooper, supra, arose under the tarifif act of October 1, 1890, 
which contains substantially the same proviso as paragraph 193 of the 
présent statute (Act July 24, 1897, c. 11, § 1, Schedule C, 30 Stat. 
167 [U. S. Comp. St. 1901, p. 1645]). Act Oct. 1, 1890, c. 1244, § 1, 
par. 215, Schedule C, 26 Stat. 582. But the report of that décision 
does not show under what paragraph or schedule of the act the assess- 
ment upon needlecases was made. 

It appears to me that the reasoning of Hartranft v. Sheppard, 125 
U. S. 337, 8 Sup. Ct. 920, 31 L. Ed. 763, is conclusive on the présent 
case. Act March 3, 1883, c. 121, 22 Stat. 488 [U. S. Comp. St. 1901, 
p. 2247], was there under considération, and that statute also con- 
tained provisos as all-embracing as any found in the présent statute, 
and, to paraphrase the conclusion of the court in that case, I am of 
opinion that as needles are the component material of chief value in 
the needlecases involved in this suit, and, as needles are free, it fol- 
lows that the needlecases with their contents are manufactured arti- 
cles not provided for, and there fore chargeable with the duty of 20 
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per cent, ad valorem under section 6 of the tariff act of 1897 (Act 
July 24, 1897, c. 11, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]). 

Paragraph 193 I think wholly inapplicable, because the métal of the 
needles entering into the composition of the needlecases is immaterial. 
Thèse needles happen to be made of steel. They might just as well 
be of any other métal or svtbstance net depriving them of the name 
"needles, hand-sewing, and darning." It is as needles that they (with 
paper envelopes) comprise the raw material for the needlecases at 
bar; and the sole question for considération is what is the proper 
tariff upon an article composed of needles and paper. Inquiry as to 
the tariff position of an article of steel and paper is inappropriate. 

The décision of the Board of General Appraisers is reversed, and 
judgment directed in accordance with the above opinion. 



AGIUS, Limited, v. PERKINS CO. 
(Circuit Court, S. D. New ïork. March 11, 1907.) 

CosTS— Fées and Milf.age or Witnesses— Testimony ïaken on Commission. 
Where the prevailing party, in an action at law in a fédéral court, lias 
talien testimony in a foreign country under a dedimus potestatem pur- 
suant to Rev. St. § 866 [U. S. Comp. St. 1901, p. G(>?.1, lie is entitled to tax 
as a disbursement tlie fées and mileage of the witnesses at the same 
rate as though they had attended upon the trial. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 13, Costs, § 731.] 

On Appeal from Clerk's Taxation of Costs. 

Convers & Kirlin, for plaintiff. 
Shearman & Sterling, for défendant. 

HOUGH, District Judge. The prevailing party herein, having taken 
testimony in London by commission, offered to tax as a necessary dis- 
bursement, in assumed compliance with Rev. St. § 848 [U. S. Comp. St. 
1901, p. 654], an attendance fee and mileage for each witness examined 
on its behalf before the commissioner. The clerk allovi^ed the fées 
charged and mileage not exceeding 100 miles by analogy to the rule of 
this circuit in respect of witnesses attending on the trial. The Syracuse 
(C. C.) 36 Fed. 830. The appellant contends that no warrant of law 
exists for the allowance of such a disbursement in respect of vi'itnesses 
examined in foreign countries. 

The testimony was taken under a dedimus potestatem pursuant to 
Rev. St. § 866, and the exact point hère presented seems to be new. 
The statute requires that dépositions under a commission such as this 
be taken "according to common usage," whicli means in accordance 
with the usual practice in equity or at common law as the case may be. 
Bischoffschein v. Baltzer (C. C.) 10 Fed. 1; Jones v. Oregon, etc., 
Co., Fed. Cas. No. 7,846. This case is at law, and the common usage 
referred to is therefore the practice in similar cases of the courts of 
New York. Jones v. Oregon, etc.. Ce, supra. I perceive no reason 
why the reasonable expense of procuring witnesses does not rank as a 
taxable disbursement with the reasonable expense of securing the 
services of a commissioner to take the testimony of such witnesses. 
This has long been regarded as a taxable disbursement, though the 
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amount has been limited to the amounts ordinarily paid to United 
States commissioners for similar services (Sedgwick v. Grinnell, Fed. 
Cas. No. 12,613), or to the reasonable charges of the person serving 
as commissioner according to the ordinary scale of expansé in the 
place where the services are rendered (The Frisia [D. C] 27 Fed. 480) ; 
and in Young v. Marchants' Insurance Co. (C. C.) 29 Fed. 276, it was 
assumed that the fées and expenses of witnesses whose testimony was 
taken in other states prior to removal to the fédéral court were tax- 
able. I am not referred to any décision in the New York courts 
exactly covering this point, but I think that the reasoning in Delcomyn 
v. Chamberlain, 48 How. Prac. (N. Y.) 409, necessarily justifies the 
ruling of the clerk. 

As the taxing officer has allowed no larger sums than would hâve 
been taxable had the witnesses attended upon the trial, his taxation is 
aifirmed. 



In re A^'GE^:Y. 

(District Court, E. D. Penusylvania. Jlarcli S, 1907.) 

No. 2,.577. 

Saxe— CoxDiTioNAL Sale— Baili[ent— Xatube of Transaciiox. 

Wliere goods were delivered to A. before lie bÊCanie banlvru))t, under a 
written agreemeut exiiressly providiug tliat tlie property v.-as delivered to 
him as a bailee on Iiire and that if default in payment oï auy of the 
rents for the use and hire of the goods, wares and merchandise by the 
bailee were made, the bailor was authorized to repossess hiiuself of the 
property, the transaction was a hailment, and not a conditioual sale. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4Z, Sales, §§ 1325, 
1327, 1331.] 

In Bankruptcy. 

A. J. Bennett, for claimant. 

William S. Furst and Harry M. McCaughey, for trustée. 

HOLIyAND, District Judge. In this case the référée found that the 
agreement in question is a bailment, and not a conditional sale, and that 
J. Burton Felver, the claimant, is entitled to the goods and chattels 
which were found on the bankrupts' premises, and set out in Schedule 
A and attached to the pétition. The trustée in bankruptcy claims the 
agreement to be a conditional sale. It is dated February 27, 1905, and, 
as near as the circumstances would permit, the language used therein 
foUowed the agreement set out in the case of Stiles v. Seaton, 200 Fa. 
114, 49 Atl. 774, where the Suprême Court of Pennsylvania held that 
a written agreement, which is otherwise a bailment of personal property,, 
is not converted into a sale by the fact that it contains no stipulations 
for the return of the property except the right of the lessor to retake it 
on default in payment of installments or violation of the covenants as 
to underletting, selling, etc., and by the fact that no definite term is stip- 
ulated for. The agreement difïers from that set forth in Re Tice (D. 
C.) 139 Fed. 52, in that the one in question states expressly that the 
property is delivered unto the bailee on hire, whereas this is only in- 
ferred in the Tice Case, and further, ail the quarterly payments are ex- 
pressly stated to be "for the use and hire of the said goods, wares, and 
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merchandise," which is not so in Re Tice. In default of payment of 
the rentals the bailor, Felver, is authorized under the agreemcnt lo re- 
possess himself of the property. As was vvell said by tne leaineu judge 
in the Tice Case : 

"Tbere bas been so inany reflnements and distinctions, as well as conflict- 
ing, if not contradietory deliverauces, tliat it is not always easy to détermine 
wliether any given transaction is ou the one hand a conditional sale or on 
the other a bailment." 

It has been held that it is essential in a bailment that there shall be a 
stipulation for the return of the property. Stephens v. Gifford, 137 Pa. 
219, 20 Atl. 542, 21 Am, St. Rep. 868 ; and Farquhar v. McAlevy, 142 
Pa. 233, 21 Atl. 811, 24 Am. St. Rep. 497. It has also been held that a 
bailment must contain a provision for a definite term, but the court in 
the case of Stiles v. Seaton, supra, the last case reported, has declar- 
ed that neither a stipulation for a return of the property, nor a definite 
term, is necessary; but that the essential character of the transaction 
will be regarded. 

The décision of the référée is affirmed. 



AMERICAN BRIDGE CO. OF NEW YORK v. FOLEY et al. 

(Circuit Court, E. D. Pennsylvania. March 8, 1907.) 

No. 92, 

Pleading— ArriDAviT or Défense. 

Au aifidavit of défense, setting up a daim for expense incurred by de- 
fendant for extra work, made necessary by Imperfections iù materials 
supplied by plaintlff, is Insufflelent wliere it is not itemized, but merely 
a lump sum is claimed. 

On Rule for Judgment for Want of a Sufficient Affidavit of Défense. 

John G. Johnson, for plaintiff. 
Cravvford & Loughlin, for défendants. 

HOIvLAND, District Judge. There are two rules hère upon an af- 
fidavit of défense. The first is for judgment for the amount admitted 
to be due, which amount is $3,712.09, vvith interest; and the second is 
for judgment for want of a sufficient affidavit of défense to the balance 
of plaintifif's claim. There are four items of défense set up, the total 
of which amounts to $1,296.22. We think that the défense to the first 
three claims in the affidavit is suiïiciently set forth, although it is very 
close to the line. The last item of $75, the cost of perfecting the holes 
in the iron to be bolted, is set forth in a very indefinite, vague, and un- 
certain manner. If the défendants were required to put additional 
work on thèse boit holes, they could easily hâve stated the number of 
hours their men worked, and the rate of wages for the work. In other 
words, they could hâve specified more particularly, so that it could be 
known what the work was, and its value. As to this item, we think the 
affidavit is insufficient. 

Judgment will therefore be entered for the amount admitted to be 
due, to wit, $3,712.09, with interest, plus $75, with interest, making a 
total of $3,787.09, with interest. 

As to the remainder of the claim, the rule for judgment is discharged. 
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ST. PAUL FIRE & MARINE INS. CO. v. PENMAN. 

(Circuit Court of Appeals, Thlrd Circuit. Pebruary 25, 1907. On Eehearing 

April 11, 190T.) 

No. 53. 

1. Insukance — Conditions of Fire Policy — Keeping of Explosives. 

A provision of a fire Insurance policy, making It void if, without per- 
mission indorsed thereon, there should be Ijept or allowed on the insured 
premises "benzine, benzole, dynamite, ether, flreworks, gasollne, Greek 
flre, gunpowder exceedlng twenty-five pounds In quantlty, naptha, nitro- 
glycérine or otlier explosives, phosphorous or petroleum or any of its 
products of greater inflammabllity tlian kérosène oil of the United States 
standard," must he construed to include blastlng powder by the words 
"other explosives," In the absence of évidence showing tliat It Is of less 
explosive force than any one of the substances enumerated, and therefore 
not in the same elass. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 782, 
784.] 

2. Same — Action on Policy — Evidence. 

A flre Insurance policy provided that It should be vold If, without writ- 
ten permission indorsed thereon, there should be allowed or kept on the 
insured premises any one of certain enumerated substances, "or other ex- 
plosives" ; also, that no oflScer or agent of the insurer should hâve power 
to waive such provision, exeept in writing indorsed thereon or attached 
thereto. No Indorsement was made on the policy. Blastlng powder, 
which was not one of the explosives enumerated, was kept on the prem- 
ises by tenants, and from an explosion of such powder the building took 
lire and burned. Held, that in an action on the policy it was error to ad- 
mit paroi évidence to show that the agent who placed the Insurance knew 
that the building was to be occupied by miners as tenants, and that they 
customarily kept blastlng powder in their dwelllngs, and that he charged 
n»ore than the usual premlum on that account; the tendency of such 
évidence being to establlsh a waiver eontrary to the terms of the policy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
952, 955, 985, 1687.] 
Holland, District Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. K. Jennings and D. C. Jennings, for plaintifï in error. 
A. J. Truitt and B. M. Clark, for défendant in error. 

Before Gray, Circuit Judge, and HOLLAND and LANNING, 
District Judges. 

LANNING, District Judge. The défendant in error commenced 
this action against the plaintifï in error to recover the amount of an 
insurance policy issued by the plaintifï in error to the défendant in 
error on February 4, 1904. The building covered by the policy was 
destroyed by fire on December 7, 1904. It had been occupied by tenants 
who were miners, and who were keeping in it, for use in their trade, 
blasting powder. One of the tenants accidentally threw a lighted fuse 
into an open can of blasting powder, which resulted in an explosion 
and the fire. The défendant in error recovered a verdict and judgment, 
151 P.— 61 
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and the plaintiff in error now seeks to hâve the Judgment reversed 
because of alleged errors in the trial of the action. 
:, The' policy contains thèse provisions : 

"This entire policy, uuless otherwise provided by agreement endorsed here- 
on or added hereto, sliall be void * * * j/; (auj- usage or eustom of trade 
or manufacture to the contrary notwithstandiiig) there be kept, used or al- 
lowed, on the above described premises, benzine, benzole, dynamite, etber; 
flreworUs, gasoline, Greek fire, gunpowder exceedhig twenty-flve pounds in 
quantity, naptha, nitro-glycerine, or other explosives. * * » Tliis policy 
Is made and accepted subject to the foregoing stipulations and conditions, 
together ■with such other provisions, agreenients or conditions as niay be en- 
dorsed hereon or added hereto, and no ofhcer, agent or other représentative 
of this Company shall hâve power to waive any provision or condition of this 
policy except such as by the terïns of this i^olicy may be the subject of agree- 
ment endorsed hereon or added hereto, and as to such provisions and condi- 
tions, no offlcer, agent or représentative shall hâve such power, or be deem- 
ed or held to hâve waived such provisions or conditions, unless such waiver, 
if any, shall be written upon or attached hereto, nor ghall any privilège or per- 
mission affecting the Insurance under this policy exist or be claimed by the 
insured unless so written or attached." 

The trial court permitted paroi testimony to be given to the effect 
that the local agent of the insurer, Mr. Brown, by whom the policy 
was delivered to the insured, knew, at the tiine of its delivery, that 
the building would soon be occupied by miners as tenants, and that it 
was the eustom of miners to keep blasting povvder in their houses, and 
that because of thèse facts Mr. Brown charged the insured a rate of 
insurance higher than the customary rate for tenement buildings. 
There was no proof that the insured knew that she had paid more than 
an ordinary rate for her insurance, and there was nothing on the face 
of the policy that showed it. Other testimony was admitted to prove 
that dynamite and gunpowder are more powerful explosives than blast- 
ing powder. In the charge to the jury, the trial court said: 

"Now, gentlemen, it is alleged that blasting powder was included among 
thèse articles by the term 'other explosives.' Ordinarily it is the duty of a 
court to construe a written instrument, aud instruct the jury what the terms 
mean. But in this case, uuder the facts and jiroofs hère, bearing in mind the 
words of the policy and the testimony of Mr. Brown in référence to this prop- 
erty being used as a miners' house, and the testimony that miners are in the 
habit of keeping blasting powder on the premises, and also the testimony in 
regard to the f act that an extra charge (if such be the case) was made in 
this case by reason of the fact that it was a miners' résidence, \ve hâve de- 
eided to leave it to you, as a question of fact for you to détermine, whether, 
under the évidence and the facts proven hère, blasting powder is included in 
the term 'other explosives.' In other words, whether it was the intention of 
the insurance company, when it issued this policy through Mr. Brown, to 
provide therein that, if blasting powder was kept, used, or allowed on the 
premises, the policy was to be void and of no effect." 

If the language of the policy on the point of keeping blasting powder 
on the insured premises is obscure, it was proper to admit paroi testi- 
mony to explain its meaning, and to submit to the jury, as a question 
of fact, any disputed question concerning its meaning. Otherwise, as 
stated by the court in the charge, it was the duty of the court to con- 
strue the language. The counsel for the défendant in error contend 
that the proof that blasting powder is an explosive of lower power than 
dynamite or gunpowder requires the words "or other explosives" to 
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be limited in meaning so that they shall include no substance of lower 
explosive power Ihan gunpowder. But we think that such an applica- 
tion of the maxim "noscitur a sociis" is too narrow. The gênerai words 
"or other explosives" are associated not alone with dynamite and gun- 
powder, but also with benzine, benzole, ether, iîreworks, gasoline, Greek 
fire, naptha, and nitro-gh-cerine. For aught that appears in the record 
of the case, some of the specifically prohibited substances are explo- 
sives of lower power than dynamite or gunpowder, or even than blast- 
ing powder. Greek fire, for example, is a term that was appUed to 
explosives for centuries before the invention of gunpowder or blasting 
powder. In the absence of proof s on the point, it is fair to assume that 
Greek fire is an explosive of lower degree than gunpowder or blasting 
powder. There is no évidence to show the explosive power of benzine, 
benzole, ether, gasoline, or naptha, as compared with that of blasting 
powder. The relative explosive powers of thèse substances is not a 
matter of common knowledge. If blasting powder is less dangerous 
than some of them, but more dangerous than others, it is included in 
the gênerai words as ejusdem generis with the substances that are spe- 
cifically named. If its explosive power is of a lower degree than that 
of any of the substances specifically named, and if, for that reason, it 
is not ejusdem generis with the substances specifically named (a point 
on which no opinion is expressed) , then, since the gênerai words in 
their literal and natural meaning include blasting powder, the bur- 
den was on the insured to show its lower explosive power. To hold, 
under the présent proofs, that the gênerai words "or other explosives" 
do not include blasting powder, mcrely because it is a less dangerous 
explosive than dynamite or gunpowder, when it may be more danger- 
ous than Greek fire, benzine, benzole, ether, gasoline, or naptha, is 
virtually to décide arbitrarily that no meaning or effect shall be given 
to the gênerai words. We are satisfied that this cannot be donc, and 
that, as the proofs stand, the gênerai words include blasting powder. 

Another point relied upon by the counsel of the insured is that the 
jury must hâve concluded that, when Mr. Brown delivered the policy 
to the plaintiff, he knew the building was soon to be occupied by miners, 
and that it was the custom of miners to keep blasting powder in their 
bouses, and that, for thèse reasons, he charged a higher rate of Insur- 
ance than he otherwise would bave charged. Therefore, it is argued, 
the jury must bave found that Mr. Brown intendcd that blasting 
powder should be excluded from the list of explosives which the policy 
prohibited the insured from keeping on the premises. The paroi testi- 
mony ofifered had also for its purpose the proving of this alleged in- 
tention, notwithstanding the express provision of the policy that no 
agent of the insurer should bave the power to waive any provisions 
of the policy, unless the waiver should be indorsed thereon. Such 
testimony was not admissible, unless, in the circumstances stated, the 
court could properly permit the jury to search elsewhere than in the 
language of the policy for the intention of the parties. No fraud or 
mutual mistake of facts is alleged. Assuming that the words "or other 
explosives" include blasting powder, the proposition is that the con- 
tract between the parties may be shown by paroi testimony to hâve 
been something différent from that expressed in the policy. While 
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cases may be cited în whîch paroi testimony has been allowed to modify 
the terms of policies of insurance, even where those policies hâve becn 
free from ambiguity or obscurity and from fraud or mistake, tl:e rule 
to be applied by our fédéral courts, at least, in the construction of such 
instruments, is the same as that applied in the construction of other 
written contracts. 

In Assurance Company v. Building Association, 183 U. S. 308, at 
page 331, 22 Sup. Ct. 133, at page 141, 46 L. Ed. 313, Mr. Justice 
Shiras quoted, with approval, the f ollowing language in another case : 

"To except policies of insurance out of the class of eontracts to which ttiey 
belong, and deny tliem tlie protection of tlie rule of law that a contract whicb 
is put in writing shall not be altered or varied by paroi évidence of the con- 
tract the parties intended to make, as distinguished from what appears, by 
the written contract, to be that which they bave in fact made, is a violation of 
the principle that will open the door to the grossest frauds. * * * A court 
of law can do nothiug but enforee the contract as the parties hâve made it. 
The légal rule that in courts of law the written contract shall be regarded 
as the sole repository of the intentions of the parties, and that its terms 
cannot be changed by paroi testimony, is of the utniost importance in the trial 
of jury cases, and can never be departed from without the risk of disastrous 
conséquences to the rights of parties." 

And on page 361 of 183 U. S., page 153 of 22 Sup. Ct. (46 L. Ed. 
213), he declared that: 

"Contracts In writing, if in unambiguous terms, mtist be permitted to speak 
for themselves, and cannot by the courts, at the instance of one of the partie», 
be aitered or coutradieted by paroi évidence, unless in case of fraud or nuitual 
mistake of facts," and that "this principle is applicable to cases of insurance 
contracts as fully as to contracts on other subjects." 

To the same effect, see Modem Woodmen of America v. Tevis, 117 
Fed. 372-375, 54 C. C. A. 293, and Connecticut Pire Insurance Co. v. 
Buchanan, 141 Fed. 877, and especially pages 895 to 897, 73 C. C. A. 
111, 4 L. R. A. (N. S.) 758. 

We think the policy in suit prohibited the keeping of blasting powder 
on the insured premises, that paroi testimony was improperly admitted 
to vary the terms of the policy, and that the trial court should hâve 
directed a verdict for the défendant in accordance with its request. 

The judgment of the Circuit Court is therefore reversed, with costs. 

HOLLAND, District Judge (dissenting). I am unable to agrée 
with the majority of the court in the conclusion at which they arrive in 
this case. The court below is reversed, and the reasons assigned are 
that : 

"The policy prohibited the keeping of blasting powder on the insured prem- 
ises, and that paroi testimony was improperly admitted to vary the terms 
of the policy, and that the trial court should hâve directed a verdict for the 
défendant in accordance with its request." 

It is conceded to be a binding rule that "in courts of law the written 
contract shall be regarded as the sole repository of the intentions of the 
parties, and that its terms cannot be changed by paroi testimon}'"; 
but, in the trial of this case, this principle was not in the least violated, 
nor was the paroi testimony admitted for the purpose of varying the 
terms of the policy, as we view the case. Certain hazardous explosives. 
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specifically named, were prohibited from being kept or used upon the 
insured prcmises. Blasting powder was not named, but, foUowing the 
enumeration of the explosives excluded, the phrase "other explosives" 
was used, and, notwithstanding the fact that blasting powder was not 
in terms excluded, it is now held by the. plaintiff in error that blasting 
powder was excluded under the gênerai terms "others explosives." 
The paroi testimony was admitted, not for the purpose of varying the 
terms of the contract, but for the purpose of showing that blasting pow- 
der was not an "explosive" of the same kind as those enumerated, but 
was one of a much lower explosive force, and that it was a custom, 
arising out of the necessity of the coal mining business, for miners to 
keep blasting powder, in small quantities, for use in the mines, upon 
their premises, and that the insurance company knew this custom pre- 
vailed in this community long before and at the time this insurance was 
effected, and that it knew thèse houses were to be tenement houses in 
this mining district where the custom prevailed, and that the company, 
through its agent, Brown, collected an additional premium for the risk 
resulting from the recognized and known custom of keeping blasting 
powder upon the premises. Blasting powder not having been specifi- 
cally excluded, as I shall show hereafter, it was proper to admit the 
évidence for the purpose of ascertaining the understanding of the par- 
ties to the contract at the time it was executed. 

This judgment should be affirmed for two reasons : 

First. This being a clause in an insurance policy, the language of 
which tends to work a forfeiture, should be construed most liberally in 
favor of continuing the insurance, and the gênerai words "other ex- 
plosives" should be restricted to explosives of a like kind and degree of 
hazard as those previously enumerated and with which the phrase is 
associated ; and as "blasting powder" by name is not prohibited upon 
the premises, and falls within the class of prohibited articles only in 
case the gênerai expression "other explosives," under the circumstances, 
can be said to include it, the court, before passing upon this question, 
must know the nature of "blasting powder," and any other fact or cir- 
cumstance showing the intention of the insurer as to the relation of this 
indefinite phrase to the subject-matter of the insurance. 

Second. "Blasting powder" not being expressly prohibited upon the 
premises, the défendant in error was entitled to show the notorious and 
long-established custom in this mining district for tenants to keep 
"blasting powder" in their houses, in reasonable quantities, for use in 
the mines, which practice was known to the insurer's agent, who col- 
lected a premium for this risk, and, having established thèse facts by 
uncontradicted testimony, the court should hâve instructed the jury that 
the keeping of blasting powder upon the premises, as shown in this 
case, did not forfeit the insurance. 

From the record we gather that the plaintiff in error issued a policy 
of fire insurance to the défendant in error for a term of three years, 
from February 4, 1904, for $2,600, on a two-story frame shingled roofed 
building, 28x96 feet and additions, to be occupied by tenants as dwel- 
ling, and situate in Punxsutawney borough, Jefferson county, Pa., in the 
Elk Run addition to the said borough. A premium of $65 was paid, 
whjch was at the rate of $3.50 per $100, or about double the usual rate. 
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Among other provisions in this policy, the one important in the dé- 
termination of this case is as follows : 

"ïhls entlre poUcy, ualess otherwise provlded by agreement endorsed there- 
en or added thereto, shall be vold If * * • the hazard be Increased by 
means within the control or knowleflge of the Insured, * * * or if 11- 
Juminatlng gas or vapor be generated in the described building (or adjacent 
thereto) or used therein ; or if (any usage or custom of trade or manufacture 
to the contrary notwlthstanding) there be bept, used, or allowed on the 
above described premises, benzine, benzole, dynamite, ether, flreworks, gaso- 
llne, Greek flre, gunpowder, exceeding twenty-five pounds, naptha, nitro-gly- 
cerlne, or other explosives, phosphorus, or petroleum or any of Its products of 
greater inflammabillty than kérosène oll of the United States standard." 

On December t, 1904, the property thus insured was wholly destroy- 
ed by fire. Formai proof of loss, as required by the terms of the poHcy, 
was made and forwarded to the plaintiff in error, and duly received by 
it. The plaintiff in error refused to pay the amount of the insurance. 
Suit was brought by the défendant in error in the Circuit Court of the 
United States for the Western District of Pennsylvania, and défense 
thereto was made. Among other grounds alleged was the claim that : 

"There was kept, used, or allowed on the insured premises blastlng powder, 
or some other explosive dlffering essentlally from gunpowder, without any pro- 
vision allowlng the same belng provlded by agreement indorsed ou the policy 
or added thereto." 

The défendant in error claimed "other explosives" did not include 
"blasting powder," and it was so understood by the insurance company, 
through its agent, when the policy was written, who knew of the cus- 
tom of keeping "blasting powder" by miners, and who collected a pre- 
mium from the défendant in error for the risk. 

At the trial, W. S. Brown, senior member of the firm of Brown Bros., 
insurance agents, was called as a witness, and the attomey for the plain- 
tiff made the following offer : 

"We propose to prove by the witness on the stand that he is an agent of th« 
St Paul Kre & Marine Insurance Company, the défendant, and placed the 
policy on this building that was destroyed; that he knew at the time he 
placed It that It was a miners' dwelling house, to be occupied by miners ; that 
he bas had 15 or 20 years' expérience in placlng insurance on properties of 
this class, and he knows, and knew at the time he placed the risk, that It 
waa the common and ordinary custom for ail the miners to keep more or less 
blasting powder about their premises; that he had that knowledge at the 
time the risk was placed; and also that the Insurance company chargea an 
Increased rate on the building insured, solely on the ground that tt was rated 
ai a miners" dwelling house." 

The trial judge permitted the witness to testify in support of this of- 
fer, and his testimony on this point was as follows : 

"Q. Ilad you any knowledge, at the time you took this risk, who was to oe- 
cupy the building? A. ïes; I had the knowledge that It was to be occupied 
by miners. 

"Q. How long hâve you been In the Insurance business? A. Twenty-three 
years" last September. 

"Q. In what partlcular région of the state? A. Through Clarion county 
and Jeffersou county ail the while. 

"Q. Ilave you covered or taken a large amount of riska as agent for dif- 
férent companies on niners' dwelling bouses? A. Yes; I hiave had considérable 
expérience for coal companies In our district durlng that time. 
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"Q. And, in inspecting the risks and adjustlng losses to propertles of that 
klnd, hâve you frequently visited minlng townsî A. Yes. 

"Q. What custom prevails among ttie miners as to havlng blasting powder 
on tlieir premises, throughout the régions in which you hâve placed Insur- 
ance? A. Well, it is generally supposed that miners keep blasting powder 
about their dv?ellings. I hâve always understood it in that way. 

"Q. Don't you know for a factî A. ïes; I know it as a f act that they do 
keep more or less blasting powder ail the time in their dwelUngs. 

"Q. Did you hâve that knowledge at the time you accepted thls riskî A. 
I certainly Lad. 

"Q. Was there any extra premlum charged by reason of the fact that thls 
house was a miners' dwelling bouse. A. Yes; there was. 

"Q. State what that rate was, and explaln fully, so that the court and 
jury will understand it A. The minimum annual rate on coal properties 
given to us by the Underwriters' Association — speaking of dwellings now, coal, 
property, miners' dwellings — ^is $.75 per annum. We hâve the privilège to 
double that for three years, charge two annual rates for three years, which 
would be 1^4 per cent. Now, this building for occupying was built in seven 
compartments, so that there were seven familles, seven miners' dwellings. The 
building was built with seven compartments, to be occupied by seven dif- 
férent familles, as I found out I increased the rate because of the occu- 
pancy, of the number of occupants. Understand, now, we were speaking oî 
rates on miners' dwellings, not on other classes of dwellings. The Under- 
writers' Association gives us a rate of 60 cents a hundred on single dwellinga, 
or 65 cents a hundred on double dwellings, allowing us to double that ratr 
for three years, making it $1.20 for singles and $1.30 for doubles. Now, whei» 
I came to write this risk, I loolced the situation over, and I concluded, aftef 
some flguring, that I would charge $1.25 per annum, or 2% per cent, for three 
years, $2.50 a hundred for three years, which I did. The building was not 
flnished, and I charged according to the Underwriters' Association, for a 
finishing permit for 30 or 60 days— the policy will show which — I think 30 
days, $3.90, I think, of extra premium for flnishing. 

"Q. As I imderstand you, in addition to eharging a double rate for a miners' 
dwelling house, you added an additional rate because the dwelling house had 
not been finished. A. Yes; I added an extra premium. I am compelled to do 
that by the Underwriters* Association. 

"Q. What was tliat extra premium that you charged for what you cal! 
carpenters' risk on an unfinished building? A. $3.90; 30 days carpenters' risk. 

"Q. Now, in order to get this perfectly clear. had that house been intended 
to be occupied by some other laborer than a miner, what would hâve been the 
rate? A. Well, that would be pretty hard for me to answer, except in this 
way : I gave you the minimum rate on a single and a double dwelling. Now, 
I will give you the minimum rate on an ordinary house occupied by one per- 
son, and that would be 50 cents per annum, or $1 a hundred for three years. 

"Q. Do you double your regular rate on this elass of property by reason 
of the fact that it Is to be occupied by miners, who use more or less blasting 
powder in this business? A, I almost double the annual rate on miners' dwell- 
ings." 

It was further established by a great mimber of witnesses, running 
back for more than 10 years, that the universal practice in the mining 
régions, wherein this property was located, among miners, was to keep 
blasting powder in their dwelhng houses. This gênerai and universal 
practice was known to the agent of the insurance company who had 
been placing insurance upon like dwellings, the tenants of which fol- 
lowed a like practice for a great number of years. It was further shown 
by undisputed évidence that blasting powder is not the same as gun- 
powder, but is an explosive of a very much lower degree. Among oth- 
er questions properly submitted to the jury, the learned trial judge sub- 
mitted the question as to whether, under the facts and évidence provcn, 
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blasting po^yde^ was included in the term "other explosives." On ail 
questions submitted, the jury found in favor of the défendant in error, 
and returned a verdict for the aniount of the insurance. This submis- 
sion, among others, was filed as a reason for a new trial. This refused, 
an appeal was taken to this court. 

There are seven assignments of error, which raise only two questions 
of imixirtance in the détermination of this appeal : First, as to whether 
the learned trial judge was in error in admitting the évidence of wit- 
nesses as to the custom, and of W. S. Brown, the agent of the insurance 
Company; and, second, as to whether it was error in the trial judge in 
refusing to unqualifiedly affirm the company's third point upon which 
the court was requested to charge the jury. It was as follows: 

"If the jury believe from tlie évidence that the plaintiff or her tenant or 
tenants kept, used, or allowed on the Insured promises blasting powder, or 
otlier explosives, except gunpowder, not exceeding 25 pounds in quantity, the 
poljcy thereby beeame and remained void, and the plaintif! cannot recover 
in this case, and the verdict should be for the défendant A. This point Is 
aiflrmed, if the jury believe under the évidence that blasting powder was 
one of the articles prohibited by the clause above quoted." 

There is no doubt about tlie fact that blasting powder, to the amount 
at least of a 35-pound keg, was kept upon the premises by one of the 
tenants. Was the keeping of blasting powder by the tenants, in quan- 
tities indicated by the évidence, prohibited by the terms of this policy ? 
This question was submitted to the jury by the learned trial judge. The 
plaintifï in error was not entitled to so favorable a disposition of this 
question, as the jury should hâve been instructed that in this case the 
keeping of blasting powder upon the premises in the quantities and in 
accordance with the custom was not a violation of any of the require- 
ments of the policy. 

The explosives which the policy says shall not "be kept, used or al- 
lowed on the premises" are benzine, benzole, dynamite, ether, fireworks, 
gasoline, Greek iîre, gunpowder, exceeding 25 pounds in quantity, nap- 
tha, nitro-glycerine, or "other explosives." This must be held to mean 
other explosives in the class previously mentioned and of a nature as in-, 
flammable and dangerous as the specified class, but it was not intended 
by the parties that "other explosives" should extend to other articles 
of a niuch lower explosive power, which in no sensé could be classed 
among those dangerous and highly explosive articles. It is manifest 
that the lower explosives not named were not intended to be prohibited, 
because, following the words "other explosives," the policy spécifies 
such of a lower explosive quality which are intended to be excluded, to 
wit, phosphorus or petroleum, or any of the products of petroleum, of 
greater inflammability than kérosène oil of the United States standard. 
In other words, the policy spécifies a number of violent and dangerous 
explosives which are prohibited upon the premisçs, and adds other ex- 
plosives, meaning other explosives of their nature and kind ; and then 
follows a list of a lower degree of explosive power which the insurer 
elects to exclude from the premises. Thèse are also specified, but no- 
where do we find there is any exclusion of blasting powder. 

From an examination of the whole policy, it is very plain that this 
is the proper interprétation to be given to the expression "other expier- 
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sives." It was evidently so intended by the insurer, as, in another par- 
agraph, it provides for the extent of its liability where fire ensues from 
an explosion of any kind, by limiting it to the damage donc by fire only. 
Now, it must hâve been the understanding of the insurer that, as ail 
kinds of explosives were not excluded from the premises, there might 
be destruction of the property resulting from the explosion, and, in that 
case, the policy provides that its liability shall only extend to the dam- 
age caused by fire only, if fire should ensue. This provision indicates 
that the plaintiff in error did not expect the premises to be kept free 
form explosives, excepting those particularly specified and those of the 
same class, and that, in case other explosives not excluded from the 
premises were allowed thereon, and an explosion occurred, the com- 
pany's liability should only extend to the damage donc by fire alone. 
In accordance with the gênerai rule that provisions relating to forfei- 
ture should, when ambiguous, be so construed as to prevent forfeiture, 
the courts hâve, as a rule, construed the condition as to the keeping and 
use of hazardous articles upon insured premises liberally in favor of 
the insured whenever there is an ambiguity in such condition, so where 
the policy was intended to be void if gunpowder, phosphorus, etc., were 
kept on the premises, or if camphene, burning fluid, etc., were kept for 
sale, stored, or used on the premises in quantities exceeding a barrel at 
any one time without permission, the condition was construed so as to 
apply the clause "in quantities exceeding a barrel at any one time" to 
gunpowder, and thus prevent a forfeiture of the policy for the keep- 
ing of anv less quantitv than a barrel on the premises. Phœnix Ins. Co. 
V. Slaugliter, 12 Wall' 404, 20 L. Ed. 444. 

The Insurance company writes the policy to suit the conditions of the 
community in which it takes insurance. It knows the éléments of risk 
which the usage of the community where the policy is taken lays upon 
the company, and ail provisions in the policy which tend to work a for- 
feiture should, as a matter of justice and public policy, be strictly con- 
strued, and the courts of last resort in every jurisdiction, both in Eng- 
land and in this country, hâve followed this practice of construing the 
policy strictly so as to prevent a forfeiture. Thus, for instance, though 
fireworks usually contain gunpowder, keeping fireworks has been held 
not to be a violation of the clause prohibiting the keeping of gunpow- 
der. Tischler v. California F. M. Fire Ins.' Co., 66 Cal. 178, 4 Pac. 
1169. Where a statute or other document enumerates several classes of 
persons or things, and immediately following and classed with such 
enumeration the clause embraces "other" persons or things, the word 
"other" will generally be read as "other such hke," so that persons or 
things therein comprised may be read as the same with, and not of a. 
quality superior to or difl^erent from those specifieally enumerated. 
Am. & Eng. Ency. of Law, vol. 21, p. 1012. The rule of légal construc- 
tion that gênerai words following an enumeration of particulars are to 
hâve their generality limited by référence to the preceding particular 
enumeration, and to be construed as including only ail other articles 
of the like nature and quality, is usually applied to statutes giving to 
certain classes spécial privilèges, and those inflicting a penalty or for- 
feiture ; also to provisions in contracts intended to work a forfeiture ; 
and especially is it rigidly adhered to in insurance agreements contain- 
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ing provisions in which gênerai words foliovv particular enumerations 
and are inserted in clauses for the purpose of worjiing a forfeiture of 
the agreement. Tliis is the rule universally adopted by tlie courts. 

Tlie follovving cases will illustrate tlie application of the rule: 

The leading English case is Sandiman v. Breach, 7 Barnwall & 
Cresswell King Bench Reports, 100, in which the rule known as "Lord 
Tenterden's" was announced, and has always since been invoked to de- 
fine the scope and meaning of gênerai expressions in contracts where 
hard and unconscionable bargains are to be carried hito effect. The 
Chief Justice held that as carriers of a certain description, mentioned 
in the act, to wit, drovers, horse coursers, wagoners, and travelers of a 
certain description were particularly and specifically mentioned, the 
words "other person or persons" must be construed to be persons ejus- 
dem generis with those specified, and cannot be used in a sensé large 
enough to include a stage coach driver or owner. The same rule was 
applied to a contract by the English courts shortly after, in the case of 
Brooke v. Lord Kensengton, 14 Eng. Ruling Cases, 723, where Vice 
Chancellor Wood held that the construction of a mortgage was subject 
to the rule, and applied it in the case. 

In the case of Alabama v. Montague, 117 U. S. G02, 6 Sup. Ct. 911, 
29 L. Ed. 1000, the description in a mortgage followed the language of 
an act of the Législature of Alabama, as follows: "On the telegraph 
line and telegraph offices along the line of the said road belonging to 
said Company ; also on the machine shops and ail other property in the 
State and in Georgia, Tennessee and Mississippi belonging to said con- 
pany ; also On ail coal mines now opened or hereafter to be opened and 
worked, belonging to said company ; also upon ail iron or other minerai 
lands, and ail iron manufacturing establishments now in opération and 
hereafter to be constructed." Upon an attempt, in a foreclosure pro- 
ceeding, to seize certain lots in Tennessee belonging to the company, it 
was held that the words "ail other property" were intended to cover 
property of the company in and about the telegraph offices, machine 
shops, coal mines, iron mines, and manufacturing establishments, and 
did not include the lots which were not in anv way connected therewith. 

In United States v. Pounds of Celluloïd, 82 Fed. 627, 27 C. C. A. 231, 
the Circuit Court of Appeals in the Sixth Circuit, in construing Cus- 
toms Administrative Act June 10, 1890, c. 407, § 9, 26 Stat. 135 [U. 
S. Comp. St. 1901, p. 1895], as follows : "That if any owner, importer, 
consignée, agent or 'other person' shall make, or attempt to make, a 
fraudulent entry of goods, such goods shall be forfeited" — held that, 
when a forfeiture of merchandise is sought, the words "other person" 
mean some one of the same gênerai class as those described by the pre- 
ceding words, and hence did not include a stranger who is a mère tres- 
passer in respect to the goods. The same judge, in the same circuit, in 
the case of Newport, etc., Co. v. United States, 61 Fed. 488, 9 C. C. A. 
579, held that under the Revised Statutes, forbidding Interstate car- 
riers of animais to confine them 28 consécutive hours without unload- 
ing for rest, water, and feeding, unless prevented "by storm or other 
accidentai causes," and imposing a penalty for "knowingly and willing- 
ly" failing to comply with this provision, such unloading is excused by 
unavoidable causes only, and the words "other accidentai causes" refer 
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to those that are unavoidable, such as storms, and do not include acci- 
dent to the train resulting f rom négligence. 

In the case of Crystal Spring Distillery Co. v. Cox, 49 Fed. 555, 1 
C. C. A. 365, the Revised Statutes abating the tax on distilled spirits 
destroyed while in a bonded warehouse "by accidentai fire or other 
casualty," the words "other casualties" mean an accidentai destruction 
by some cause of like character and opération as fire, and did not include 
a loss by warping of barrels from unusual and excessive summer beat. 

In Erwin v. Jersey City, 60 N. J. Law, 145, 37 Atl. 732, 64 Am. St. 
Rep. 584, Chief Justice Magie held, as to the words "other matters," 
used in an act for the government of cities of that state approved April 
6, 1889, wherein the mayor of the city is given authority to veto the 
acts of any board of the city, and it is required that copies of ail resolu- 
tions "and other matters" shall be furnished to the mayor for considéra- 
tion, that the words "other matters" did not include any matters other 
than a class of acts usually performed by such bodies by resolutions or 
ordinances, and that the gênerai words were restricted to such resolu- 
tions and ordinances. 

In the case of Livermore v. Freeholders of Camden County, 29 N. J. 
Law, 247, the act provided that, if any damage shall happen to any per- 
son or persons in his, lier, or their team, carriage, or "other property" 
by means of the insufficiency or want of repair of any bridge upon any 
public road in any township in the state, the person so injured shall bave 
the right to recover damages. The Chief Justice held in this case that 
the words "other property" did not authorize the recovery of damages 
to the owner of a gristmill, but the gênerai words were restricted to 
property of the same kind, as indicated by the spécifie words. 

The words "or other ofïicers" in the fourteenth section of the attach- 
ment act, and the same words whenever they occur in the suppléments 
thereto, passed February, 1830, in the state of New Jersey, must be re- 
stricted to sherifïs and ofiicers of like kind, and did not include consta- 
bles. It is enacted by the fourteenth section of this attachment act 
that if the sherifi^ or other officer shall, by virtue of any writ of attach- 
ment, issued in pursuance of that act, attach, through ignorance, etc., 
any goods, etc., which shall be claimed by any person as his property, 
it shall and may be lawful for such sheriff or officer to summon and 
swear a jury to try the right of property. A constable was not included 
in the words "other officers." Stryker v. Skillman, 14 N. J. Law, 191. 
See, also, State v. Gedicke, 43 N. J. Law, 89. 

In King v. Thompson, 87 Pa. 369, 30 Am. Rep. 364, the language of 
the act of 1855 is : 

"Whenever any husband for drunkenness, or other cause, shall negleet or 
refuse to provide for his wife, or shall désert her, she shall hâve ail tho 
rights and privilèges secured to a feme sole trader." 

It was held that the temporary inability of a man to provide for his 
wife, by reason of sickness, was not such "other cause" as to entitle 
the wife to become a feme sole trader. The gênerai words referred to 
causes of the same kind to those specified. 

In Renick v. Boyd, 99 Pa. 555, 44 Am. Rep. 134, the words "other 
property," employed in the said act, were intended to include only arti- 
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des of the same generic character as those already enumerated, such as 
slate, marble, iron ore, zinc ore, etc., but did not apply to the case of 
growing crops. 

In Pardee's Appeal, 100 Pa. 412, Justice Sterrett said: 

"We are clearlj' of opi]iiou that the business of cutting logs and drivins 
tlieui to the place of maïuifacture is not such as is oonteoiplated by tlie act 
of 1872. Its declared purpose is to secure luoney due 'for labor and services 
rendered by any miner, nieclianic, laborer, or clerl-:, from any person,' etc., 
'eniployitif; clerlcs * * * or laborers, eitber as owners,' etc., 'of any worlvs, 
mines, manutactory, or "otlier business." ' * * * It is conteuded that tlie 
expression 'otlier business,' etc., is sufficiently compreJiensive to embraco cut- 
ting and driving logs. l'orliiips it would be, if ^ve wero at liberty to construe 
it without référence to tlie context ; but the precediug words, designating 
particular branches of business with which the idea of i)er)nanency and com- 
plcteness, in a certain seuse, is al\vays associated, must control the nieaning of 
the more gênerai expression used in immédiate connection therewith. The 
'other business' is p.iusdem generis with that more particularly described by 
tlie preceding words «f tJie context — business of the same gênerai character, 
not embracing every species of einployment in which the service of otliers 
may be rendered." 

In Bûcher v. Commonweahh, 103 Pa. 528, it was held the words 
"other persons," following- in a statute the words "warehouseman and 
wharfinger," must be understood to refer to other persons ejusdcr.i 
generis, viz., those who are engaged in a Hke business, or who conne;- 
the business of warehouseman, etc., with somc other pursuit. 

Thèse are a few of the cases illustrating the apphcation of the 
ejusdem generis ruie of interprétation of statutes ; and it is appUed, for 
the same reasons, with Hke efifect in the construction of contracts 
(Leake on Contracts [4th Ed.] 148). especiahy in policies of insurance 
to clauses intended to work a forfeiture agauist the insured. The use 
of words and phrases, the scope and extent of which are uncertain and 
indefînite, is not to be encouraged ni contracts, and especially should 
they be ayoided in contracts of insurance in wliich the law holds botli 
parties equahy bound to the provisions of the writing, when, as a matter 
of fact, as a rule, the insured is either entirely ignorant of ail the tenus 
of the policy, or is possessed only of a vague information of their ex- 
tent and meaning. The insured, notwithstanding, is, as a matter of 
public policy, presumed to knovv and required to observe every cove- 
nant and requirement coiitained in the policy. The policy is skillfully 
drawn by the insurer, who is not only presumed to know, but who, as 
a rule, actttally does know, the existing conditions and uses of the 
property insured. It is, therefore, no hardship to insist that provi- 
sions therein contained, calculated to work a forfeiture, shall be spécifie 
and certain. Especially should this be required in prohibiting the use 
of keeping hazardous articles upon the premises, and to allow the use 
and keeping of such only to work a forfeiture as are expressly prohib- 
ited. The fact that a great variety of explosives are constantly used 
by the people in ail walks of life, for varions purposes, is the strong- 
est argument against the injustice of construing the catch-ail phrase 
"other explosives" in this policy in the broad and comprehensive sensé. 
The old-fashioned gun cap and the head of some matches in everyday 
domestic use are "explosives" ; and though of such an infinitésimal 
hazard as to warrant the assumption that they were not to be regarded 
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as included in "other explosives," yet if they are not to be included in 
"other explosives," of wliat degree of hazard and différence of ex- 
plosive force shall indicate wliere the line shall be drawn, if we stop 
short of insisting that "other explosives" shall mean explosives of a like 
kind, nature, and hazard of those particularly specified? And why not 
insist upon this rule of interprétation? The insurer writes the policy, 
and it is a very simple matter to prohibit the use of an article on the 
premises by name, and by use of gênerai words ail of its class and kind. 

The évidence shows that it lias been the custom and usage among 
the miners in the coal-mining district of Pennsylvania to keep blast- 
ing powder upon the premises. The act of 1893 of this state prevents 
thèse workmen from taking quant'ties of this powder in the mines, and, 
in order that they may continue in the vvork of coal mining, it is neces- 
sary for them to hâve a safe and dry place to keep their powder. Thèse 
industrial conditions necessitated the practice of keeping small quan- 
tities of blasting powder upon miners' premises, which bas long since 
grown into a custom. Neither the practice nor the existence of the cus- 
tom is disputed by the Insurance company. The company's agent who 
took this insurance has lived in the mining district for upward of 23 
years. He has represented this insurance company for more than six 
years, and for this company he has been insuring miners' tenements 
in this vicinity. The plaintiff in error not only did not attempt to pro- 
duce évidence to contradict the proof of this universal habit of keep- 
ing blasting powder upon the premises, but did not even cross-examine 
the numerous witnesses called to establish the fact, and the défendant 
in error showed by the company's agent that he, in this case, actually 
charged and collected from Mrs. Penman a rate nearly double the usual 
rate for tenemicnt bouse insurance, and that the extra amount collected 
was to compensate the insurance company for the addit:onal risk it 
was to assume in insuring the property against the risk of keeping 
blasting powder on the premises. 

With this knowledge of a hazard, for which the company was paid 
to assume and which had grown into a custom long known to its agent, 
against which it could bave so easily protected itself in its poHcy by 
inserting the words "blast'ng powder," if it intended to exclude it, it 
has no just ground whatever for now insisting upon forfeiting the 
policy upon an indefinite and gênerai use of terms. There can be no 
other view, however, than that blasting powder was never intended to 
be covered by the expression "other explosives." The property hère 
insured was located in the state of Pennsylvania. The pohcy was made 
and delivered hère, where the contract is to be performed. It is, there- 
fore, a Pennsylvania contract, and to be interpreted by the laws of 
this state (9 Cyc. 583. See note 63 h. R. A. 856), which laws, however, 
so far as applicable to the facts of this case, do not differ from the law 
as found in the text-books and décisions of courts of last resort in 
other jurisdictions. 

Insurance against fire was the primary purpose of the contract, and 
in the construction of gênerai terms the question may be whether the 
words used should be taken in a comprehensive or restricted sensé, in 
a gênerai or a particular sensé, in the popular and common, or in some 
unusual and peculiar, sensé. Parsons on Contracts (6th Ed.) § 501. 
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"Rules of construction were framed with a view to gênerai rcsults, but 
they are sometimes productive of injustice by leading to results contrary to 
tlie intention of the parties ; and the récent tendency Is to pay less attention 
to any sucli rule and more to ail admissible indications of what the intention 
actually was in the case in hand, including the practical construction of the 
contract by the conduct of the parties themselves." Wald's Pollock on Con- 
tracta (3d Ed.) 318. 

"The construction of a contract in writing, as of ail written instruments, be- 
longs to the court alone, whose duty it is to construe ail such instruments as 
soon as the true meaning of the words in which they are couched and the 
surrounding cireumstances, if any, hâve been ascertained as f acts ; and it 
is the duty of the jury to taise the construction from the court, either abso- 
lutely, if there be no words to be construed, as words of art or phrases used 
in commerce, and no surrounding cireumstances to be ascertained, or condi- 
tionally, when thèse words or cireumstances are necessarily referred to them." 
Leake on Contracts (4th Ed.) 142. 

"Oustomary incidents, universally attaching to the subject-matter of the 
contract in the place where the contract was made, are impliedly aunexed to 
the written terms of the contract, uniess the custom is expressly excluded. 
Paroi évidence of custom, consequently, is always admissible to explain the 
real meaning of the parties, but not to prevail over and nullify the express 
provisions of the contract. The évidence of usage must, however, be dis- 
tinct, in order to affect the meaning of the terms of the contract, and not to 
be iuconslstent therewith. The principle on which the évidence is admitted 
is that the parties bave set down in writing those only of the ternis of the 
contract which were necessary to be determined in the particular case, leaving 
to implication ail those gênerai incidents which a uniform usage would annex, 
and according to whiclï they must be eonsidered to contract, uniess they ex- 
pressly exclude them. Whether the terms of the contract are such as to ex- 
clude évidence of the custom is a question for the judge and not for the 
jury." Addison's Daw of Contracts (lOth Ed.) 64, G5. 

"It bas repeatedly been held tliat a breaeh of a printed condition of a poliey 
against the keeping of certain substances does not preclude recovery, when the 
subject-matter insured was known to the insurer to be such that the use of 
thèse substances was a necessary and usual incident of the business, provided 
that the substances be kept only in such qunntities and used only in such 
manner as was necessary and usual." 19 Cyc. 737. 

This rule applies to dwelling houses. McKeesport Machine Co. v. 
Ben Franklin Ins. Co., 173 Pa. 57, 34 Atl. 16, and cases there cited; 
IvUtz V. Insurance Co., 205 Pa. 159, 54 Atl. 731. 

Corning, now, to the Pennsylvania cases, it is found that they amply 
sustain the contention of the défendant in error that in this case it was 
proper to introduce évidence to détermine the subject-matter of the In- 
surance as affected by the surrounding facts and cireumstances of the 
making of the contract, and to show the custom prevailing in connection 
with the uses for which the insured property was occupied, the knowl- 
edge of the insurer of this custom at and before the time the poliey was 
executed, and the fact that the insurance company was paid for the risk 
involved in the custom or usage of tenants keeping blasting powder up- 
on the premises. Graybill v. Fire Ins. Co., 170 Pa. 75, 32 Atl. 632, 29 
Iv. R. A. 55, 50 Am. St. Rep. 747 ; Lutz v. Insurance Co., supra. Jus- 
tice Williams, in 1896, in a well-considered case (McKeesport Machine 
Co. V. Ben Franklin Ins. Co., supra), said : 

"An Insurance company issuing a poliey upon a business plant, or any 
portion of it, is chargeable with knowledge of the customary methods of con- 
duçting the business in which the property insured is used. Pipe Llne v. Ins.. 
Co., 145 Pa. 346, 22 Atl. 665, 27 Am. St. Rep. 703. The rule is not llmited to- 
insurance upon property in use for manuf acturing or other business purposes.. 
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It was appUed In the construction of a poUcy Issued upon a dwelling hous« 
In Doud V. Cltizens' Insurance Company, 141 Pa. 47, 21 Atl. 505, 23 Am. Slt 
Kep. 2(33, and in Roe v. Dwelling House Insurance Co., 149 Pa. 94, 23 At). 
718. 34 Am. St Rep. 595. It was applied to a poUcy of Insurance upon a 
borse m Haws v. Pire Association of Phila., 114 Pa. 431, 7 Atl. 159. Still 
another rule of construction Is that tlie circumstances surrounding the maklng 
of tlie contract and affecting tlie sub.lect to wtiich It relates form a sort ot 
context tbat may properly be resorted to for ald In determining tlie meanlng 
of the words and provisions of the contract. Bole, Assignée, v. New Hamp- 
shire Pire Ins. Co., 159 Pa. 53, 28 Atl. 203 ; Graybill v. Penn Township Mutual 
Pire Ins. Co., 170 Pa. 75, 32 Atl. 632, 29 L. R. A, 55, 50 Am. St. Rep. 747." 

In this case — that is, Machine Co. v. Ben Franklin Ins. Co., supra — 
the insurance was upon two buildings, one a "pattern shop," and the 
other a "foundry and machine shop." The policy covered the entire 
plant, to wit, both buildings and their contents. The fire affected only 
the foundry and the machine shop, and what was within at the time the 
fire took place; but this included certain patterns then in actual use in 
the ordinary course of plaintifï's business, but which were described in 
the policy as in the pattern shop, where they were kept when net in use. 
As the pattern shop was not involved in the fire, the insurance company 
denied its liability for loss of the patterns, bccause they were described 
in the policy as in that building, and because by the terms of the policy 
the undertaking of the insurer was stated as an undertaking to insure 
the property, real and personal, described in it "while located and con- 
tained as described herein, and not elsewhere." Upon the well-recog- 
nized principle that the insurer is held to know the custom and usages 
of the business plant upon which he places the insurance, it was held 
that the company was liable for the insurance notwithstanding the fact 
that they were burned "while located elsewhere," but located where the 
usages and customs of the plant or business to which they belonged 
placed them. The judge further said: 

"If this insurance was upon a going mill or factory, In which the tools, ma- 
chiuery, and patterns were In regular and continuons use for the purposes of 
the business of the owners, the contract of insurance must be construed In 
the light of that fact, liberally, in aid of the insured. It was not an Insur- 
ance upon goods In store. In terms, and, unless it becomes so in the Hght of 
the facts appearing in the évidence, there is no légal reason that we can see 
why the plaintifï should be held to be concluded by words that could not 
hâve been Intended to apply to a business in actual progress, and that ought 
not to be so construed, even if the Insurer intended thereby to escape from 
the obligation assumed by the policy. It would enable an insurer, after re- 
celvlng the money of the manufacturer for an insurance upon his business ap- 
pUances, to say to hlm, in eflfect: 'Close your factory, or forfeit the money 
you hâve paid us. To secure the heneflt of your policy, you must leave every- 
thing unmoved.' Nothing short of a stipulation of thîs sort, incorporated Into 
the policy in words capable of no other construction, could induce us to ald 
In the perpétration of such Injustice." 

Equally pointed is the language used in Snyder v. Insurance Ce, 59 
N. J. Law, 549, 37 Atl. 1022, 59 Am. St. Rep. 635, illustrating the ten- 
dency of ail courts to uphold a policy of insurance, and construe words 
intended to work a forfeiture most strongly against the insurer, and 
never permit thcm to extend beyond the strictest construction which 
may reasonably be put upon them, for the very good reason stated bj; 
Justice Depue: 
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"if the tenus used are imperfect, it is the fault of the défendants. It is 
their coiitract, aud tue consiructiou of It muat De most istrougiy asauct tiuriii. 
Tliere was a kérosène oil stove In ttie slied wiiicli was on tne prejui^ts. 'Vue 
oll stove was used for eookiug. The tire broke ont in ciose proximuy to tue 
-stove. ïhe lamp in the stove was then burulng, but the tire was uot taused 
by an explosion. The polley coutaïus a provision that it should be void it 
'there be kept, used, or allowed on the above-described preiuises, naptha or 
Petroleum, or any of its proàucts of eauai or greater iiiflammaDlliLy thaa 
kérosène oil of légal standard Lwhich last may be used for ligùts oniy, pro- 
vided the oil be dravv'n aud the lamps be trlmiued and ûUed solely by day- 
light].' ïhe contention is that the polley, by force of the above provision, 
was avoided by the use of kérosène otherwise than In lamps tor illuuiiiiating 
purposes. The resuit of this contention dépends upon the construction and 
eftect of the clause of the polley above set out. It is a settled rule in the 
construction of coutracts of iusuranee that polieies of Insurance will be lib- 
erally construed to uphold the contract, aud conditions contained in them 
which create forfeiture will be construed most strougly against the Insurer, 
and will never be extended beyond the strict words of the policy. Carson v. 
Jersey City Insurance Co. [43 JV. J. Law, 300, 39 Am. Rep. 584J. In Stone's 
Administrators v. United States Casualty Co., 34 N. J. Law, 371, Chief Justice 
Beasley said: 'A qualification of the agreeinent so restrictive of the rights 
of the party insured ought not to be admitted, unless the terms of the in- 
dorsement will bear no other rational interprétation. If the terms used are 
imperfect, it is the fault of the défendants. It is their contract, and the con- 
struction of it must be most strongly against them.' The principal member 
of this clause, 'if there be kept, used, or allowed on the above-described prem- 
ises * * * petroleura, or any of its products of equal or greater inflamma- 
bility than kérosène oil of légal standard,' is not broken by the use made of 
kérosène in this instance. The défense rests upon the other member of the 
sentence, which is inclosed in brackets, viz., 'which last [i. e., kérosène oil 
of légal standard] may be used for lights only, provided the oil be drawn and 
the lamps be trimmed and fllled solely by daylight.' This member of the 
sentence imports a régulation of the use of kérosène oil when used for lighting 
purposes, and the words used are capable of a construction which would give 
to it no other effect. If the insurer inteuded to probibit the use of kérosène 
for any other purpose than for light, it wou^d bave been easy to so express 
the prohibition in its polieies. Polieies of Insurance against fire are taken 
out by ail classes of persons, educated and uneducated, and no rule of law is 
more salutary than that conditions in thèse instruments, expressed in terms 
ambiguous and capable of misleading, shall not be allowed to avoid the con- 
tract. The member of the sentence withiH the brackets, to say the least, is 
confusing and ambiguous, when taken in connection with the words which 
précède it, and should not be allowed to make void this policy under the cir- 
cumstances of this case." 

In Machine Company v. Ben Franklin Ins. Co., supra, évidence was 
admitted to show the circumst^nces surrounding.the makinsj of the 
contract of insurance and affecting the subject to which it related, and 
upon proof of the usages of the business the insurance company was 
held to insure subject to them. Even more unjust is the position as- 
sumed by this company, who knew of the custom, through its agent, at 
the time and long prior to the taking of this insurance, and with this 
knowledge actually collected a premium for the risk of tenants follow- 
ing the usual custom of keeping blasting powder upon the premises, 
and now, when called upon to pay for the loss resuUingfrom fire caused 
by the risk for which it was compensated, it endeavors to escape its 
liabiHty upon a broad and libéral construction of a catch-ail phrase, 
which it urges upon the court should be extended to include the very 
explosive it knew it was customary to use upon the premises when it 
insured the property and against the hazard of which it collected a pre- 
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mium. Nothing short of an express prohibition of the keeping or using 
of blasting powder by name upon the premises should induce the court 
to permit this company to escape a just liabiHty. The knowledge of the 
insurance agent in charge of this district of the conditions existing at 
the date of the insurance is the knowledge of the company itself . Peo- 
ple's Ins. Co. v. Spencer & McKay, 53 Pa. 353, 91 Am. Dec. 317; 
Humphreys v. National Association, 139 Pa. 214, 20 Atl. 1047, 11 L,. 
R. A. 564; note, 1 h. R. A. 218. 

Following are other cases which sustain the claim of the plaintiff be- 
low that the insurance company is chargeable with knowledge of cus- 
tomary usages of the tenants in dwelling houses, and that évidence is 
admissible to show such customs and usages at the time of the exécu- 
tion of the contract of insurance: Philadelphia Tool Co. v. British 
American Ins. Co., 132 Pa. 236, 19 Atl. 77, 19 Am. St. Rep. 596; 
Caldwell Adm. v. Pire Ass'n of Phila., 177 Pa. 492, 35 Atl. 612 ; Hum- 
phreys V. National Benefit Ass'n, 139 Pa. 264, 20 Atl. 1047, 11 h. R. 
A. 564; Lutz v. Insurance Co., 205 Pa. 163, 54 Atl. 721; Springfield 
F. & M. Ins. Co. V. Wade. 68 S. W. 977, 95 Tex. 598, 58 L. R. A. 714, 
93 Am. St. Rep. 870; Smith v German Ins. Co., 65 N. W. 236, 107 
Mich. 270, 30 L. R. A. 368 ; Faust v. American F. Ins. Co., 64 N. W. 
883, 91 Wis. 158. 30 L. R. A. 783, 51 Am. St. Rep. 876 ; Maril v. Conn. 
F. Ins. Co., 23 S. E. 463, 95 Ga. 604, 30 h. R. A. 835, 51 Am. St. Rep. 
102; Yoch v. Home M. Ins. Co., 44 Pac. 189, 111 Cal. 503, 34 I.. R. 
A. 857. 

On Pétition for Rehearing. 

PER CURIAM. The pétition for a rehearing of this case présents 
no matter that has not aiready been fuUy considered by the court. No 
reason is perceived why the rehearing should be allowed. 

The pétition will therefore be denied, and it is so ordered. 



SANDFORD v. EMBRY. 

(Circuit Court of Appeals, Sixth Circuit. March 21, 190T.) 
No. 1,613. 

1. PABTNERSHIP — SeTTLEMENT AgREEMENT CoSrSTKUCTION. 

A settlement of the accounts of a partnership engaged in the opération 
of a boat Involved, among other thiugs, accounts for the construction of 
the boat, various items of expenditure not evidenced by receipts, accounts 
for materials and supplies, etc. The settlement agreement provided that, 
in considération of the sum of $537.33, being one-fourth of the expenses 
of operating the boat, it was agreed to readjust the accounts when the par- 
ties should meet in Mexico, and correct any error found therein, by the 
one paying to the other whatever amount, if any there might hâve been, 
Improperly paid or allowed in settlement. Eeld, that such provision 
should be construed to refer only to the claims for expenditure on ae- 
count of operating expenses, and that a settlement of accounts made and 
signed, but subject to correction, must stand as a settlement until error is 
affirmatively shov^n, and the burden is on the party seeking to opea it. 

151 F.— 02 
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2. Refbkeiîcê^-'Masteb's Report— Exceptions. 

An exception to a master's report is defectlve, where it fails to point 
out the spécifie error relled on. 

[Ed. Kote.— For cases in point, see Cent. Dlg. vol. 42, Référence, §§ 
157-161.] 

S. Same— Effeot of Repokï. 

Where a référence was b.y consent of tbe parties, and .directed tlie maf- 
ter to report Ixis conclusions of fact and law to the court, the findings of 
the master will be treated as prima facie correct, and only such niattora 
of law and fact as were brought before the court by exception will be re- 
viewed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Référence, §§ 150- 
153. 157-161.] 

4. PAETNERSHIP— ACCOUNTING— BUBDEN OF PROOP. 

Ou a partnershiji accounting of the ownership and opération of a boat, 
the burden was on the partner having charge of the bookkeeper and bis 
books to produce the same in order to show the ainount that should be 
allowed for operating expenses. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 38, Partnership, § 779.] 

5. Intekkal Revenue— Stamp Taxes— Dtjty to Affix Stamp. 

Where a citizen of the United States executed a bill of sale_ of his In- 
tcrest in a boat plying on a Mexican river, which was required to be 
staniped under the Mexican internai revenue laws, the buyer was not 
entitled to claim that the instrument was invalid because not stamped, 
since he was entitled to himself afflx the stamp and look to tbe seller for 
reimbursement. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 29, Intoxicating Liq- 
uors, §i 87-93.] 

Appeai from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This is a bill to reopen a settlement of a partnership for the construction 
and operiition ot a small steamboat upon one of the rivers of Mexieo, and to 
bave an accounting between the parties of the expenditures and receipts in 
the construction and opération of same. After completing and running the 
boat for a few months she snagged and sank while complainant was, by the 
agreement, in sole charge and management. In this condition the complainant 
agreed to buy the defendant's interest, which was a three-fourths, and pay 
for the same four-flfths of the cost of construction. This being then unknown 
with certainty was to be ascortained. Complainant also sold to défendant a 
small farm in Ohio near Cincinnati, if the value could be agreed upon. This 
tentative sale was made in Mexico, one McClymonds acting for défendant Em- 
bry, who was ail the time in Cincinnati. This contract bore date of September 
5, 1897. Leaving the boat on the bottom of the river, the complainant came to 
Cincinnati to complète the purchase. On November 4th such a settlement was 
had between the parties as resulted in the conveyance by Sandford of hls farm 
to Embry, in considération of $6,000 and the assumptlon of several mort- 
gages thereon, and a bill of sale by Embry to Sandford of his three-fourths 
interest in the sunken boat at a valuatiôn of that interest stated at $3,634.82. 
The liability of Sandford to Embry on aecount of his proportion of original 
cost not paid by him and of his proportion of the claim of Embry for dis- 
bursements on accqunt of the operating expenses of the boat was also ad- 
justed. The boat bas never been raised and is a total loss, and this, complain- 
ant claims, is due to the interférence of défendant and his agent and his in- 
ability to obtain possession in conséquence, and because the bill of sale was 
hot stamped as required by the law of Mexico to entitle It to registration. 
Complainant also claims that the settlement of November 4th was only ex- 
périmental and subject to correction, and that défendant agreed tp meet him 
in Mexico and there go over the aecounts and readjust the same, but did not 
do so. He tberefore asks to hâve their tentative settlements overbauled, and 
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hia contraet o( sale and purchase avoided and for gênerai relief. The défend- 
ant denied ail the equities of the bill, and set up and relied upon the settle- 
ments as full and fair. By way of cross-bill, he averred tbat he, when said 
settlement was made, loaned to complainant $1,500 and toolï a chattel mort- 
gage upon the steamer so sold to him and prayed for a decree in his favor. 
The court below referred the issue to a spécial master who reported for the 
défendant upon ail matters of fact in dispute. Exceptions were overruled, 
the bill dismissed, and a decree granted upon the cross-bill for the money 
loaned the complainant Coniplainant has appealed and assigned ertor. 

E. P. Bradstreet and E. H. Williams, for appellant. 
Harry L. Gordon, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

Upon the application of both parties, the court below appointed a 
spécial master and referred the case to him "for trial upon ail points at 
issue upon the pleadings and as the ends of justice may require." This 
spécial master was directed to take évidence "and inquire into and re- 
port upon ail questions properly at issue herein between the parties and 
to State an account between them and détermine and report to this court 
the testimony which he may take and also his conclusions upon ail the 
issues joined and the amount, if anything, which the complainant is 
entitled to recover against the défendant or vice versa." 

1. The primary question of fact is whether any settlement of the 
tangled affairs of this partnership has ever been made, and, if so, 
whether any such state of facts was shown as to require that it should 
be utterly set aside and an accounting ordered as if no such settlement 
had been ever made. The master reported that such a settlement of the 
accounts between the parties was made on November 4, 1897. The ex- 
ception to this is in such uncertain terms as to make it doubtful whether 
the complainant means to challenge the gênerai fact of such a settle- 
ment, or merely to question its conclusiveness. On September 5, 1897, 
McClymonds, acting for complainant and défendant, made a tentative 
agreement by which complainant, hereinafter designated as Sandford, 
was to buy the interest of the défendant, Embry, in the steamer Esper- 
anza. Embry was then at his résidence in Ohio. The steamer was ly- 
ing on the bottom of the Mexican river, and this agreement was made in 
Mexico. The agreement was in thèse words : 

"Articles of Agreement. 

"On this, the flfth day of September, A. D., 1807, the following agreement 
is made and entered into by and between J. H. McClymonds, Jr., gênerai man- 
ager of the Esperanza Plantation and Navigation Co., party of the flrst part, 
and J. H. Sandford, party of the second part. 

"Article First. TJpon the payment of the sum of four thousand and flve 
hundred ($4,500) dollars, U. S. currency, to Talton Embry of Cincinnati. 
Ohio, président of the above-mentioned company, by J. H. Sandford, party of 
the second part, ail right, title and interest in three-fourths (%) part of the 
steamer La Esperanza and its appurtenances will be resigned in favor of the 
said J. H. Sandford. 

"Article Second. In the absence of accounts upon which to base estimâtes 
the svipposed cost of said steamer is taken at seven thousand and flve hundred 
($7,500) dollars, U. S. currency. Supposing, however, its cost to hâve been 



980 151 FEDERAL EEPORTBK. 

elther more or less than sum stated, the payment made shall In that case be 
of like ratio, or as 6,000 Is to 7,500. 

"Article Third. Ail outstanding aecotmts due or against said steamer, con- 
tracted before the date of tliis agreement, shall be assumed by the party of the 
flrst part. 

"Article Fourth. Tbe stock of merchandise now owned by said steamer la 
to be retalned by the party of the flrst part, and is not Included in this agree- 
ment 

"Article Fifth. Party of the flrst part hereby agrées to favor the interests 
of, and to lend bia influence to party of the second part In the opération of 
his boat, and to in no case patronize a competing line. Ail things being equal 
or reasonably near thereto. 

"Article Sixth. This contract or agreement is to be of no value unless sat- 
Isfactory figures on the property owned by the party of the second part, and 
located in California, Oliio, can be arrived nt between the said Talton Embry 
and J. IL Sandford, party of the second part. 

"Article Seventh. After date of this contract the party of the flrst part Is 
relieved of ail responsibility in connection with said boat. It being assumed 
by party of the second part 

"[Signed] J. H. McClymonds, Jr. 

"J. H. Sandford. 

"Wm. Sullivan. 

"J. A, Peterson." 

It is inferable from the terms of this agreement that the cost of con- 
struction of the boat was not then known, and that the estimated cost 
was to be settled thereaf ter ; second, that the price to be paid was in the 
ratio of 6,000 to 7,500, that is, Sandford was to pay Embry for his three- 
fourths interest four-fifths of the cost of that three-fourths interest. 
The original agreement of partnership provided that Embry was to 
own three fourths and Sandford the remaining fourth, and that each 
should contribute to the cost of construction in that proportion and 
share profits and losses in same ratio. It is also inferable from the 
agreement, as well as from the other évidence, that the purchase by 
Sandford was conditioned upon Embry buying a small farm in Ohio 
owned by Sandford, and that the value of this farm in the trade was 
a subject for future agreement. Neither does that agreement take any 
account of the profits and losses incurred in the opération of the boat, 
nor of the capital paid in by either for construction or operating pur- 
poses. The accounts by which the cost of the steamer could be ascer- 
tained definitely were, evidently, not then available, for the agreement 
States that this was so. Sandford from the date of that agreement as- 
sumed the sole responsibility for the boat, for the seventh clause specifi- 
cally so provides. Sandford did accordingly take sole and entire pos- 
session, placing in charge of the sunken boat one Sullivan as his repré- 
sentative. Sandford then left for Cincinnati to see Embry and con- 
clude the conditional purchase. The undisputed évidence is that he 
and Embry agreed upon the value of the farm, and Embry agreed to 
take the place at $6,000 and assume certain mortgages against it. Thus 
there remained to be adjusted : (a) The cost of the construction of the 
boat ; (b) the amount which each had contributed thereto ; and (c) the 
income and expenditures in operating the boat. 

The évidence shows that there were fréquent meetings to adjust thèse 
matters and very many accounts and receipts were produced, some by 
one and: some by the other party. No regular books were exhibited 
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and none seem to hâve been accessible. The original partnership agree- 
ment provided that Sandford should keep the books and accounts, and 
report ail receipts and expenditures once a month. The contention of 
the complainant before the master and in his bill seems to hâve been 
that he had no books of accounts ; that ail such books of accounts were 
in the possession of Embry, or his agent, McClymonds ; and that with- 
out the examination of books and accounts in Mexico there could be no 
settlement. The master iipon this point reports that the books kept 
were in charge of and kept by one Hunter, the clerk of the boat, employ- 
ed by Sandford upon the recommendation of McClymonds. He re- 
ports that when the boat sank no effort is shown to bave been made b)r 
Sandford to take care of thèse books. The agreement of September 
5th indicates that Hunter's books, presinnably then accessible, were not 
such as to enable the parties to make any settlement as to the cost of 
the boat, for it recites that "in the absence of accounts on which to base 
estimâtes" an ascertainment of the cost is to be made thereafter. To do 
this Sandford came to Cincinnati, and did not bring with him the books 
which it was his duty to keep, or any books or papers, beyond a few re- 
ceipted accounts for materials and supplies bought and paid for by him. 
There is no explanation as to what became of the books kept by Hunter, 
nor was he produced as a witness, neither party seeming to know any- 
thing of his whereabouts. It thereafter happened that the settlement 
which the parties tried to make had to be made from four kinds of data : 
(a) Accounts for materials and supplies rendered to and paid by Em- 
bry. Most of them were approved by Sandford. (b) Accounts made 
by and paid by Sandford. (c) Accounts rendered to Embry by McCly- 
monds for moneys paid out by him as agent for Embry, either for con- 
struction purposes or in subséquent opération of the boat. (d) A few 
items of expenditures by one or other not evidenced by receipts and dé- 
pendent upon memory. 

With this data and the assistance of counsel for each, the parties en- 
deavored to find out how they stood. The negotiations extended over 
a number of days. On November 4th they culminated, not in any full 
receipting as one might reasonably expect, but by the exécution of cer- 
tain documents from which a final settlement is inferred by one side 
and denied by the other. Thèse documents are : 

(a) A bill of sale for Embry's interest in the steamer Esperanza, the 
agreed price paid by Sandford being there stated as $3,634.82. As by 
article second of the agreement of September oth Sandford was to pay 
only four-fifths of the cost of a three-fourths interest, it is évident by 
calculation that the gross original cost of the boat was found to be 
$6,058.04 and not $7,500, as estimated September oth. This agreement 
as to the cost of the boat, as shown by the évidence, especially by that 
of Mr. Harry E. Gordon, was reached by carefuUy going through the 
accounts fîled as exhibits in the record, and was definitely and finally 
accepted by both parties. 

(b) Under the agreement of partnership, Sandford should hâve paid 
one-fourth of this cost of construction. He had paid very little, nearly 
ail the bills being paid by Embry. The parties agreed, according to the 
weight of évidence before the master, that Sandford owed Embry on 
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this account $1,514.51 less $315 the amount paid by Sandford, being 
$1,299.51. . 

(c) Thèse agreements left open the question of what one owed the 
other on account of moneys paid out on account of the opération of the 
boat. The évidence shows that many items claimed by Embry to belong 
to the construction account were objected to as not being properly a 
part of that account. One of the largest of thèse items was for moneys 
paid out for a stock of merchandise furnished the boat with which to 
conduct a mercantile business on board the boat. McCIymonds, as 
agent for Embry, bought this stock for Embry's Mexican plantation, 
but Sandford wanted the goods, and he turned the purchase over to the 
boat and charged it up in his account as money paid out for the boat by 
Embry. The major part of the claims of Embry against the partner- 
ship for moneys paid out on account of operating expenses was shown 
by an account, itemized, which ran to Nichols & McCIymonds, the rep- 
résentatives , of Embry in the management of his affairs in Mexico, 
and while many of thèse items were disputed and a few eliminated, yet 
the évidence preponderates in favor of the contention that the items 
fînally admitted to the account for moneys paid out for operating ex- 
penses were so admitted by consent of Sandford. One-fourth of this 
claim was $573.33, and it is in connection with this part of the accounts 
between thèse people that the contention bas been most strongly made 
that the settlement of November 4th was not intended to be final. 
This is in part supported by an agreement of that date in thèse words : 

"In considération of the allowance by J. H. Sandford in the settlement this 
day made between said Sandford and Talton Embry, in accordanee with the 
agreements made on Octoher 20, 1896, September 5, 1897, and October 19, 
1897, of the sum of $573.33, béing one-fourth of the expenses of operating the 
boat La Esperanza, as shown by statements in possession of Mr. Embry, it Is 
hereby agreed to readjust said accounts when the said parties shall meet at 
Ooatzacoalcos, Mexico, and to correct any error that is found, by the one 
paying to the other whatever amount, if any, that may hâve been improperly 
paid or allowed in said settlement." 

The weight of évidence leads us to conclude that this agreement to 
"readjust said accounts" refers only to this claim of expenditures on 
account of operating expenses. But assume that it extends to the cost 
of construction as well, it is plain that the settlement as made must 
stand until it is shown that error has crept into it, and the burden is 
plainly upon the complainant to do this. But a settlement subject to 
correction is none the less a settlement, and the master's report that 
there was such a settlement is unimpeached by the provision for the 
correction of errors. 

3. Under the terms of the agreement of November 4, 1897, it was 
open to either side to show error in the settlement then made. The 
master finds that the évidence did not show any spécifie error in the set- 
tlement which would justify a correction. The exceptions filed by the 
complainant to this report do not point out any single item which was 
omitted or excluded in this settlement. The exception is to the report 
that the évidence did not justify any change in the settlements without 
specifying any particular correction. In the cases styled the Columbus, 
etc., Ry. Appeals, 109 Fed. 180, 319, 48 C. C. A. 275, 317, we said: 
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"Exceptions to a master's report must point out speciflcally the errors upon 
■which the party relies. The object of sueh definiteness Is to give the master 
an opportunity to see wherein hls report is subject to objection and to apprise 
the opposite party of just what he bas to meet." 

This is an elementary rule of equity procédure. Otherwise the par- 
ties may compel the examination of the entire case again, although the 
object of a référence to a master is to Hghten the work of the trial 
judge by narrowing any controversy to be brought up on exceptions 
to such alleged errors as the objecting partv speciflcally points out. 
Sheffield, etc., Ry. Co. v. Gordon, 151 U. S. '285, 14 Sup. Ct. 343, 38 
L,. Ed. 164. Aside from the vagueness of the exceptions, there was a 
more, insuperable difficulty in going behind this report in the weight 
to be attached to a master's finding of fact under a spécial référence 
such as was made in this case. This référence was by consent of the 
parties, and directed the master to report his conclusions upon fact and 
îaw to the court. A distinction is observed betvveen a référence by the 
court not by consent, and a référence with consent, when the master 
is directed to report not only the évidence but also his conclusions upon 
the évidence. When the référence is not by consent it is largely ad- 
visory to the chancellor, though it is said in Kimberly v. Arms, 129 
U. S. 513, 524, 9 Sup. Ct. 355, 32 L. Ed. 764, that the practice is to 
accept the report unless definite exceptions point out plain error. Med- 
sker V. Bonebrake, 108 U. S. 66, 72, 2 Sup. Ct. 351, 27 L. Ed. 654, 
where the référence was by the court and not by consent, it was said : 

"The fludings of the master are prima facie correct. Only sueh matters of 
the Iaw and fact as are brought beforc the court by exceptions are to be con- 
sidered, and the burden of sustaining the exceptions is on the objecting 
party." 

See, also, Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 
L. Ed. 664, and Columbus R. Appeals, 109 Fed. 180, 219, 48 C. C. A. 
275. 

But in Kimberly v. Arms, cited above, and in the later case of Davis 
V. Schwartz, 155 U. S. 631, 636, 15 Sup. Ct. 237, 39 L. Ed. 289, the 
référence was by consent. In the flrst mentioned case, where the opin- 
ion was by Justice Field, it was said : 

"It is not wlthin the gênerai province of a master to pass upon aH the 
issues in an equity case, nor is it compétent for the court to refer the entire 
décision of a case to him without the consent of the parties. It cannot, of its 
own motion, or upon the request of one party, ahdicate its duty to détermine 
by its own judgment the controversy presented, and devolve that duty upon 
any of its ofBeers. But when parties consent to the référence of a case to a 
master or other otHcer to hear and décide ail the issues therein, and report his 
findings, both of fact and of Iaw, and such référence is entered as a rule of 
the court, the master is clothed with very différent powers from those 
which he exercises upon ordinary références, without such consent; and his 
déterminations are not subject to be set aside and disregarded at the mère 
discrétion of the court. A référence by the consent of parties of an entire 
case for the détermination of ail its issues, though not strlctly a submission 
of the controversy to arbitration — a proceeding which is governed by spécial 
rnles — is a submission of the controversy to a tribunal of the parties' own 
sélection to be governed in its conduct by the ordinary rules applicable to the 
administration of justice in tribunals established by Iaw. Its llndings, like 
those of an independént tribunal, are to be talcen as presumptively correct, 
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subject, indeed, to be reviewed under the réservation contained in the consent 
and order of the court, when there has been manifest error in the considéra- 
tion given to the évidence, or in the application of the law, but not other- 
wxse. 

And in Davis v. Schwartz it was said: 

"As the case was referred by the court to a master to report, not the- évi- 
dence nierely, but the facts of the case, and his conclusions of law tliereon, 
we think that his finding so far as it involves questions of fact is attended by 
a presumption of correctness similar to that in tlie case of a flnding by a 
référée, the spécial verdict of a jury, the fiudings of a Circuit Court in a case 
tried by the court under Rev. St. § 64» [U. S. Comp. St. 1901, p. 525], or in 
an admiralty cause appealed to this court. In ueither of thèse cases is the 
tinding absolutely couclusive, as if there be no testimony to support it; but 
so far as it dépends upon conflicting testimony, or upon the credibility of wit- 
nesses, or so far as there is auy testimony consistent with the flnding, it must 
be treated as unassailable." 

An examination of tlie entire évidence submitted to the master satis- 
fies us that no error was committed in respect to the original cost 
of the boat's construction. We are not so sure about the claim for 
operating expenses, of which one-fourth was allowed Embry as a 
claim against Sandford. There is no satisfactory explanation as to the 
disposition made of the current receipts of the boat. Hunter has not 
testified, nor hâve his books been exhibited, nor their absence explained 
with any clearness. McClymonds testifies that he did not get thèse 
receipts from Hunter. Sandford testifies that he did not. We confess 
to a suspicion that some part of thèse receipts went to meet operating 
expenses and in payment of merchandise bought for the mercantile 
branch of the business, which has been credited as payments by Embry, 
through McClymonds. But as Sandford was in charge of Hunter and 
his books, the burden was on him to show this. His gênerai state- 
ments in respect to the earnings of the boat and opinion about average 
expense is not so convincing as to justify us in going behind the mas- 
ter's conclusion that no spécifie errors had been shown in the settle- 
mènt, even if we would be justified in doing so in the absence of excep- 
tions placing a finger upon the spécifie things which had been wrongly 
credited in that branch of the account to Embry or omitted in the charg- 
ing part thereof. 

3. The claim that Sandford was excluded from the possession of the 
boat by McClymonds, when he returned to Mexico with the purpose 
of raising it, or that his care taker, Sullivan, had been discharged by 
McCl3'monds, leaving the boat subject to plunder and deeper injury 
by the éléments, is not supported, and we see no reason for doubting 
the correctness of the master's report upon thèse points. 

4. The fact that the bill of sale was not stamped has no merit in it. 
The master reports that it was the duty of the party desiring to use or 
prove a document executed in another country to himself affix the 
necessary stamps is a question of fact, and there is no reason in the 
record for disturbing the master's finding. But in any event Sandford 
might hâve properly stamped the instrument and looked to Embry for 
reimbursement. Certainly he had no justification in coming away on 
the prêteuse that Embry had failed to put him in possession of the 



BONNER V. TERRE HAUTE & I. E. CO. 985 

boat upon matters of this kind. The profound mistake of Sandford and 
the prime cause of the total loss which seems to hâve resulted to him 
is due largely to his long delay in reaching the sunken boat, and then 
his abandonment of it upon an assumed inability to take possession 
which had no solid foundation. 

5. The claim that Embry prevented him from securing financial aid 
from certain friends who had partially promised to join him in raising 
and operating the boat is not based upon any ground, in law, sufficient 
to make Embry liable for his disappointment. 

6. The decree upon the defendant's cross-bill was for money bor- 
rowed from Embry on November 4, 1897, to enable him to raise the 
boat and operate it. There was no error in that regard. The resuit 
is that the decree of the Circuit Court must be affirmed. 



BONNER V. TERRE HAUTE & I. R. CO. 

(Circuit Court of Appeals, Seventli Circuit. January 1, 1007.) 

No. 1,278. 

1. RAII.EOADS—CoKSOLIDATION— iNDIANA StATUTE. 

Burns' Ann. St. Ind. 1894, § 5257, wliicli provides tliat "any rnilroad, 
Company * * * ghall liave tlie power to intersect, join and unité its 
raiiroad witli any otlier raiiroad * * * and such railroad companU>> 
are unautliouized to merge and consolidate the stock of tlie respective com- 
panies" under certain conditions, does not limit tlie riglit of cons lida- 
tion to two companies, nor is it essential wlien more than two consolidate 
tliat the line of each shall intersect the line of every other. 

2. SaME— RiGlITS OP Stockholder. 

A stoclvholder in a raiiroad company which is authorizod hy the law of 
the State to consolidate with other companies, holds his stock subjcct to 
the right of the majority of the stockholders to exercise such power. 

[E<i. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, § 431.] 

3. Equity— DisMissAr. of Bill. 

Wliere, after the flling of a hill by a stoekholder against a raiiroad Com- 
pany to enjoin It from entering into a consolidation with other coui- 
panies, a preliininary injunction was denied, and thereafter tbe consolida- 
tion was lawfully effected under the laws of the state, the bill cannot be 
preserved for the granting of otlier relief, even if it states grounds there- 
for, unless other parties rendered necessary by the consolidation are 
brought in. 

Appeal from the Circuit Court of the United States for tlie Dis- 
trict of Indiana. 

Thomas Thatcher and John T. Beasley, for appellant. 
John G. Williams, for appellee. 

Before GROSSCUP, SEAMAN, and KOHLSAAT, Circuit Jiidscs. 

GROSSCUP, Circuit Judge. This appeal is from a decree dismiss- 
ing, for want of equity, the bill of appellant; the sole purpose of the 
bill (the appellant being the owner of six hundred and six shares of 
the capital stock of appellee) being to enjoin appellee from consolidat- 
ing with four other raiiroad companies. 
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The bill shows that on the day followiiig the filing of the bill, there 
was to be held a regularly called meeting of the stockholders of appel- 
lee, to take action upon the proposed ccnsohdation; the stockholders 
having been furnished a statement of the fînancial condition of the 
respective companies to be consohdated, the proposed new issue of 
stock and bonds, and the apportionment thereof to the stockholders of 
the respective companies. 

There is nothing in the bill showing fraud or unfairness in the pro- 
posed consolidation, unless it be in the following averments : That the 
Pennsylvania Railroad Company owns more than seventy per cent, 
of the stock of the appellee, as also a majority of the stock of the St. 
L. V. & T. H. Co., a majoritv of the stock of the T. H. & L. Co. and 
ail of the stock of the h. & t. H. Co. and the I. & V. Co.— thèse be- 
ing the other companies to the consolidation ; that the directors of thèse 
respective companies are officers and directors, and likewise interested, 
in the Pennsylvania Company ; that for three years last past, the stock 
of appellee company had earned, over and above interest on mortgage 
indebtedness and other charges, more than seventeen per cent, per 
annnm; that the amount of the stock in the Consolidated company 
offered, was based upon estimâtes only, and not upon demonstrated 
earnings ; and that "the stock so oiïered, in exchange for their présent 
stock, will bave a far less value than the stock now held by them, and 
the basis of such exchange will be inéquitable to them." The bill also 
avers that the proposed consolidation is unauthorized by the laws of 
Indiana, and, is therefore ultra vires. 

Upon the filing of the bill a restraining order was entered, and the 
motion for a preliminary injunction set down for a day subséquent; 
upon which day, upon full hearing, the motion was overruled, and the 
restraining order dissolved. Six months subsequently— nothing in 
the meantime having been donc — the appellee filed a plea to the bill 
to the effect, that since the filing of the bill (during the intervening 
six months) appellee had executed and delivered an agreement of con- 
solidation, whereby it became consohdated with the several companies 
therein named, under the name and style of the Vandalia Railroad 
Company, upon the terms, and in the manner set forth in the bill of 
complainant ; and this plea having been set down for argument, and ad- 
judged by the court to be good and sufficient, the appellant in open 
court, decHned to amend bis bill, or file a supplemental bill ; whereupon 
the decree appealed from was entered. 

Section one, of an act of the Indiana Législature passed Feb. 23. 
1853 (Burns' Ann. St. 1894, § o2o7), reads as follows: 

"Any railro,<i(l company heretofore organizecl uutler the gênerai or spécial 
l.'uvs of thi.s State sliall hâve the jiower to intersect, join and unité its railroad 
with any othelr l'ailroad constructed or in progress of construction in this 
stato or in any ad.ioinins state at sutOi point on tlie state Une or at any other 
point as may be uratually agreed xtpon by said companies ; and such railroad 
companies are authori.7ed to nierge and consolidate the stock of the respective 
companies, nialcing one .joint stoclî company of the two raiiroads thus con- 
nected, upon suoli ternis as may he by them mutually agreed upon in ac- 
cordance with the laws of the adjoining state with whose road or roads con- 
nections are thus formed : Provided, tt^ir charters authorize sucli raiiroads 
to go to the state Une or to such point oï lutersectiou." 
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The foilowing map shows the physical relations of the Consolidated 
properties to each other: 




It is stated in argument that the T. H. & L. road ends at Rockville, 
thus not "intersecting" with appellee. But the bill avers that the roads 
do intersect; and we must détermine this case according to the aver- 
ments of the bill. 

The principal contention of appellant is that the law contemplâtes 
that the roads to be considered shall "intersect, join, and unité," where- 
as the L. & T. road, ending at Logansport, though intersecting with 
the T. H. & L. road, did not "intersect, join, or unité" with the appel- 
lee road; and that the law authorized the consolidation of but two 
roads — the consolidation hère being of five. The first of thèse con- 
tentions is settled by what we hold as to the second, for if the consolida- 
tion of the five roads is authorized, the necessary "intersecting, join- 
ing, and uniting" of the roads Consolidated is presented. 
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To Gonstrue the statute in accordance with the contention, that it 
was limited to two roads, would be a very narrow construction. It 
might conform to the letter, but it certainly would not fit the spirit 
of the statute. The statute was meant to express the permission of 
the State of Indiana, that Hnes of railroad, separated in matter of opéra- 
tion by reason of their having been separately incorporated, might be 
Consolidated. Confessedly the consolidation of ail thèse roids could 
hâve bsen brought about, literally in conformity with the statute, by 
consolidating two of them at a time, and then consolidating the con- 
solidations — Bish et al. v. Johnson et al., 31 Ind. 299 — and the eventual 
resuit would hâve differed from the resuit actually obtained only in the 
process followed. That the législature meant a strict adhérence to this 
process, cannot be believed ; l'oledo, etc., Railroad Co. v. Continental 
Trust Co., 95 Fed. 497, 36 C. C. A. 155 ; nor that a consolidation should 
fail merely because the process was not literally followed. The Lég- 
islature was looking to certain ends consonant with its declared public 
policy, not to the literal process through which those ends should be 
attained. Besides, looked at in any large way, the process actually 
followed is the one pointed out — reaches the sa me resuit in the same 
way, except that what appellant must confess could be done in three 
acts following each other a moment aoart, is done simultaneously. And 
through the fifty-three years that this statute bas been in force, it has 
been employed, without criticism, to efifect the consolidation of two or 
more roads at the same time. 

Some contention is made, that though a consolidation be permitted 
by the state, so far as the stnte's public policy goes, it is not authorized 
by the state, as against the rights of individual stockholders, in the ab- 
sence of an express provision of statute to that effect. Such, how- 
ever, is not the law. The appellant having acquired his stock at a 
time when the law of the state of Indiana conferred upon the Com- 
pany the power to make the consolidation, appellant's stock has been 
held by him at ail times subject to the right of the majority to exercise 
that power. Nugent v. SuDcrvisors, 19 Wall. 211, 22 h. Ed. 83; 
Hanna v. Cincinnati & Ft. Wayne R. R. Co., 20 Ind. 30 ; Bish v. John- 
son, 21 Ind. 299. 

The consolidation, both as to the state and as to appellant, then, 
being lawful, and there being no injunctirn against it at the time it took 
place, the question arises, Was the Circuit Court in error in dismissing 
appellant's bill upon the bill and plea.'' Can the apprllant, upon the 
averments that the consolidation was brought about by stockholders 
having a pecuniary interest therein, and that the consolidation was 
against his interest, préserve his bil for such relief, other than in- 
junctive, — the sole purpose of the b"ll being for an injunction — as a 
court of equity might extend? Without passing upon the question 
whether appellant states facts entitling him to any relief at ail, it is 
sufficient to say, that the consolidation having lawfuUy taVen place, 
the injunctive relief is, as to him, obsolète; and the other relief could 
be granted only upon bringing into the suit the other parties to the 
consolidation ; for, the consolidation being lavifful, but for the rela- 
tion of the parties to each other, the fact of that relation, and its 
effect, cannot be determined in their absence. A thing lawfully done. 
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so far as the state is concerned cannot be undone — a transaction law- 
fully consummated cannot be torn up and set at naught — lor reasons 
inter parties, unless ail the parties to the transaction, including the 
cther railroads, as well as the stockholders of appellee, who hâve an 
^nterest in the transaction, hâve been given an opportunity to be heard ; 
and the appellant having refused to take this course, and the ccmpleted 
consolidation having made his prayer for injuncf'oi alone obsolète, 
the Circuit Court was not in error in disniissing the bill. 
Affirmed, 



VAN DEUSEN v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1907.) 

No. 1,302. 

1. PosT Office— Use of Mails to Defraud— Eléments of Offense. 

A scheme by tlie owner of a saloon, to be effected by opening correspond- 
ence through the mails, to induoe différent persons to eacli purchase a 
half interest in his saloon as a partner, and to pay largely more than it 
was worth, by misrepresenting its value and the amount of its profits, 
and to thus ohtain their money without their receiving any équivalent 
therefor, held a scheme to defraud, Avithin the meaning of Kev. St. § 
.5480 [U. S. Comp. St. 1001, p. 309G], and to be sufflciently charged in an 
indictment thereunder. 

2. OrIMINAL LaW— TkIAL— ilOTION TO SïRIKE OUT TeSTIMONY. 

The action of the court in a criminal trial, in allowing to remain in the 
record a remark of a witness, the greater part of whose testimony was 
excluded, such remark, not being rcsponsive to any question, and not 
having been called to the court's attention except by a gênerai motion, at 
its close, to strike out ail of the testimony of the witness, is not ground for 
l'eversal, especially where it fairly appears that the remark was over- 
looked by ail parties, and was not prejudicial to défendant. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of lUinois. 

Plaintiff in error was convicted in the court below of violation of section 
5480, Revised Statutes of the United States [U. S. Comp. St. 1901, p. 3G90J 
and sentenced to imprisonment in the penitentiary for the term of two years, 
together with a fine of two hundred dollars. 

The errors principally relied on are, that none of the counts in the indict- 
ment sufficiently charge a scheme to defraud, in violation of the section 
named ; that the évidence submitted was wliolly insufticieut to show a 
violation of the section named; that there was a fatal varianee between the 
allégations of the indictment and the proof on tlie trial ; and that the court 
erred in admitting into évidence certain proof — the ehief error in that respect 
being that testimony was admitted showing that plaintiff in error's saloon li- 
cense had been revolted by order of the mayor. 

The averment in the indictment of the scheme to defraud is in the foUowing 
language : 

One Lloyd K. Jahn, then résident at Chicago aforesaid, one .Tames B. Mc- 
Dermott, then résident at Chicago aforesaid, and one Kathryn G. McDermott, 
then résident at Chicago aforesaid, and a class of persons then résident within 
the said United States not capable of being resolved into individuals, and 
not capable, by reason of a want of information ou the part of the said grand 
Jurors, of being ail named in this iudictment, that is to say, such of the per- 
sons, being désirons of engaging in the saloon business in the said City of 
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Chicago, and of entering into a partnership to engage in such business in the 
sald Oity, as should malie ansvver to certain advertisements by liim, the said 
I'"'rank Van Deusen inserted and caused to be iuserted in divers newspapers aiid 
public prints publisiied in the said Olty of Chicago, to the effect followlng, 
that is to say : 

"Saloon Partner Wanted — Old Established place, near city hall ; honest man ; 
each draw $125 month ; small amount Address D. 144, Daily News," 

Which said scheme and artifice wag a scheme and artifice which then and 
there had been devised by the said Franlt Van Deùsen to defraud the said per- 
sons 80 intended to be defrauded as aforesaid by inducing those persons re- 
spectively to purchase of him, the said Franic Van Deusen a one-half interest in 
a saloon business which he, the said Frank Van Deusen, was then conducting 
and carrying on in the said City of Chicago, and to pay to him, the said Frank 
Van Deusen, large sums of money for the said one-half interest, and to enter 
into partnership with him, the said Franlv Van Deusen, in the said saloon 
business, under the prêteuse on the part of him, the said Franlc Van Deusen, 
that the 'Said business was then and there paying large net profits, to wit, 
profits amounting to from two hundved and Fifty dollars to Three hundred 
dollars per month and that the said persons respectiveiy who should so pur- 
chase the said one-half interest in the said business and should so pay the 
said large sums of money to him, the said Frank Van Deusen, for the same 
would receive one-half of the net profits of the said business ; and it was a 
part of the said scheme and artifice to seli the same one-half interest in the 
said business to several différent persons at the same time, that is to say, to 
sell the said one-half interest in the said business to différent ones of the 
said persons so as aforesaid intended to be defrauded when tlie same aiready 
had been sold by him, the said Frank A'an Deusen, to one or more others (as the 
case mîght be) of tlie said persons so intended to be defrauded and when he 
did not own the same. And the grand jui'ors further charge that at the 
time of the devising, and at the time of the executing, of the said scheme and 
artifice, the said business was not paying large net profits, and was not paying net 
profits amounting to from two Inindred and flfty dollars to three hundred 
dollars per month, or any such stim, and was paying littlo or no net profits, as 
lie, the said Franiî Van Deusen, then and there well kuew, and tlie said Frank 
Van Deusen then and there intended that the said several persons who should 
pay their moneys for a one-half interest in the said business should not receive 
respectiveiy, and that none of them should receive, one-half of the net profits 
in the said business, (if there should be any net profits in the said business,) 
and then intended that the said persons respectiveiy should receive little or 
noue of the net profits of the said business, (if there were any) and then in- 
tended that the said persons respectiveiy should receive none of the net prolits 
of the said business (if there were any) which he could prev-ent them from 
receiving; and the said Franli Van Deusen did nierely intend by this means 
to obtain possession of such moneys as should be paid to him, the said Frank 
Van Deusen, by the said person so intended to be defrauded, for purchasing 
a one-half interest in the said saloon business, and the same moneys to cou- 
vert to the own use of him, the said Frank Van Deusen, without rendering 
any thiug or service of value to the said persons theretor, and thereby to de- 
fraud those persons of the same; which said scheme and artifice to defraud, he, 
the said Franic Van Deusen, when so devising tlie same, and when executing 
the same as hereinafter in this court mentioned. intended to effect, and which 
said scheme and artifice was a scheme and artifice to be effect, b.y opening 
correspondence and communication, by means of tlie Post Office Establishment 
of the said United States, with the several persons so intended to be defraud- 
ed, and by inciting those persons to open communications with him, the said 
Frank Van Deusen, by means of the Post Office Establishment of the said 
United States. 

The further facts are stated in the opinion. 

Samuel H. Trude, for plaintiff in error. 
Robert W. Childs, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
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GROSSCUP, Circuit Judge (after stating the facts). 

We are of the opinion that tlie scheme averred in tlie indictment 
is within the scheme and artifices contemplated by section 5480 ; that 
the scheme is sufficiently pleaded ; and that it is sustained by the proof . 
An élaboration of that conclusion is unnecessary. The case in this re- 
spect is fully sustained by the following décisions. U. S. v. Bernard 
(C. C.) 84 Fed. 634 ; Stokes v. U. S., 157 U. S. 187, 15 Sup. Ct. 617, 
39 h. Ed. 667 ; U. S. v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 
516 ; Durland v. U. S., 161 U. S. 306, 16 Sup. Ct. 508, 40 L- Ed. 70!J ; 
U. S. V. Loring (D. C.) 91 Fed. 881 ; and this disposes of ail the errors 
principally relied upon, except the one relating to the admission of évi- 
dence of the revocation by the mayor of plaintiff in error's license. 

The testimony on which that assignment of error is predicated is 
as f ollows : 

Edward Ij. Foreign, called as a wit'ness on belialf of the prosecution, testi- 
fied as foUows : Am a police offlcer. I nnderstand the saloon at 15.5 Wash- 
ington Street is still running; I understand a nian by tlie namo ot Davis is tho 
proprietor. I do net know of my own laiowledge. I canuot state whetiior 
Mr. Van Dusen is in business there at iiresont. I thiiik not. I met >lr. Y;iii 
Dusen at 155 Washington Street on JMarch lOth. 1 asked hini it he was Mr. 
Van Dusen and be said yes sir. 1 told hini I would like to see his lieeuse. Ho 
brought me over to the bar and showed nie the IJcense, and I took tlie uumber 
and the name "Frank Van Dusen." Which appeared to be on the license and 
he asked me if I was taking tho niimbers of licenses ail around, and 1 told Uini 
no, only that place. And he asked me the reason and I told him he Uad not 
conducted a proper place of business there. 

Mr. t'eus : I move that be strieken eut. 

ïhe Court: How is that material? 

Mr. Childs: I want to sKow by this wltness that the license had been re- 
voked. 

The Court: That is strieken eut. If you want to show that it was re- 
voked, show it. 

Mr. Childs : Show he is not in business now. 

Mr. Foos : We do not contend he is in business, your Ilonor. 

The Court: Q What do you know about that? 

A Why I was sent there to investigate by the chief of police and Mr. — ■ 

and myself got three affidavits, and he recommended revocation of the license 
to Mayor Dunne who revoked it. 

Mr. Foos: I do not see any materiality in that, your llonor. 

The Witness : Hère is a revocation. 

Tlie Court: That is the best évidence. 

Mr. Childs: I offer this revocation of license in évidence signed by E. H. 
Dunne, mayor. 

The Witness: That is the original and one copy was given to Mr. Vau 
Dusen. 

Mr. Childs: Q Is this the original révocation? 

A Yes, sir, and the endorsement is on the back by the police ofllcer. 

Mr. Childs : I offer this revocation in évidence. 

Mr. Foos : I do not see where that is material your Ilonor, in any way, 
shape or form of examination, except to excite the préjudice of the jury. 

The Court: How is it material? 

Mr. Childs: Why to show that he was carrying on this business and thac 
his license was revoked. 

The Court: What is the date of the révocation? 

A March 14th, 1906. 

Mr. Foos: 'WTiat does that amount to? 

The Court: Was he advertising for partners after that? 

Mr. Childs : Not after that, but this was shortly after Mr. McDennott 
went Into the business with him which was the 12th of February. 
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The Court: I do not believe it is material ; objections sustained. 

Mr. Foos: I move that the testimony of tlie witness be stricken eut. 

The Court : Motion overruleU. Exception by the détendant. 

It will be noted that early in the coUoquy, when counsel for plaintiff 
in error asked the court to strike out the testimony of the witness re- 
lating to witness' taking the number of plaintiff in error's license, and 
the reason for taking such number, that plaintiff in error had not con- 
ducted a proper place of business, the same was stricken out ; and, also, 
that on plaintiff in error's objection to the fact of revocation going in 
as évidence, such fact was excluded. Now the court ought to hâve ex- 
cluded as well, the further remark of the witness (a remark not called 
for however, by any question put) that he was sent there by the Chief 
of Police to investigate, that he recommended the revocation of the 
license, and that it was revoked — a failure on the part of the court that 
would hâve constituted error, had the attention of the court been spe- 
cifically called to its présence in the record, and a motion to strike out 
been made. 

But the attention of the court was not specifically called to this 
portion of the witness' testimony. The motion to strike out was to 
strike out the whole of the witness' testimony. Presumably, had this 
remark of the witness — a remark as already stated wholly irresponsive 
to any inquiry put — been called to the attention of the court, as some- 
thing still standing in the record, a motion to strike it out would hâve 
prevailed ; for the court's mind on that subject had already been twice 
indicated. Nor can we infer that this testimony was referred to subse- 
quently during the course of the trial ; for in that case the court doubt- 
less would hâve stricken it out, as the other statements were stricken 
out. So that, thèse being the circumstances, the matter now objected to 
appears to hâve been one of those occurrences, that in a trial of consid- 
érable length are lost sight of, and exert no final effect upon the verdict 
— matters raked out of the record only under the doser inspection 
that préparations for a court of review brings on. 

Now when a writ of error is predicated upon matter appearing in the 
record like this, the party who brings the writ must show that he has 
been reasonably spécifie in calling it to the attention of the trial court. 
He cannot be permitted to bring such matters to the surface for the first 
time in the court of review. That would be unfair, both to the court 
that tried the case, and to the gênerai administration of criminal justice. 

Judgment is affirmed. 



PEDEN IRON & STEEL CO. v. OCEAN ACCIDENT & GUARANTEE 
CORPORATION, Limited. 

(Circuit Court of Appeals, Fifth Circuit. March 5, 1907.) 

No. 1,559. 

Insurance— Crédit Insukanoe— Polict— Oonstbuction. 

A crédit insurance policy provided that the gross aggregate of Insol- 
vent accounts coming within the provisions of the agreement to be talien 
into the calculation of losses under the contract was limited to $5,000, but 
that no account against any one debtor should be covered for more than 



PEDEN IKON & S. CO. V. OCEAN ACCIDENT & GUAEANTBB COEP. 993 

$3,000, and only 75 per cent, of the amount so coTered on such accounts 
should be included in the calculation of losses under the contract. Held, 
that such clause was ambiguous, and, being construed in favor of the insur- 
ed, meant that the llability of the guarantor was $5,000, and that the 75 
per cent, provision applied only to the accounts of individual debtors which 
were limited to $3,000. 
Shelby, Circuit Judge, dissentlng. 

In Errer to the Circuit Court of the United States for the Southern 
District of Texas. 

This is an action at law by the l'edeu Iron & Steel Company to recover 
indemnlty under a jiolicy of crédit iusiirance issued to it by tlie défendant, the 
Océan Accident & Guanuitee Corporation, Limited, beariiig date June 28, 1904. 
The ansvver was by gênerai deinurrer and gênerai déniai. The trial judge 
gave a peremjjtory direction to the jury, under which plaintifd's recovery was 
limited to $567.15, with interest. The plaintlfC sued out writ of error. 

The policy of Insurance provided : 

"In considération of a guarantee fee of seven hundred and fifty dollars, 
receipt of which is hereby acknowledged, The Océan Accident & Guarantee 
Corporation, Ltd., of London, England (hereinafter called the Corporation), 
guarantees as herein provided Peden Iron & Steel Co., of Houston, Texas 
(hereinafter called the Guaranteed), against actual loss to an amount not ex- 
ceeding ten thousand dollars on such covered accounts as may be proved un- 
der the terms, conditions and limitations of this contract, which the Guaran- 
teed may lose on bona fide sales, shipments and deliveries of merchandise 
(not including merchandise consigned for sale), made in the usual course of 
tlie Guaranteed's business of Wholesale hardware and supplies, between the 
2ôth day of June, 1904, and the 24th day of June, 1905, both days inclusive, in 
excess of an initial or own loss to be borne by the Guaranteed, being % of 
one per cent, but in no event to be less than .$3,500 on the gross aggregate 
amount of ail the Guaranteed's sales and sliipments during that period in the 
United States of America, and in the Dominion of Canada; the said losses 
to Ijave arisen from the insolveney of debtors occurring between the 25th 
day of June, 1904, and the 24th day of June, 190.5, both days inclusive, of 
which insolveney notice shall hâve been sent to and on form supplied by the 
Corporation within fifteen days after knowledge of such insolveney shall hâve 
been acquired by the Guaranteed." 

The amount of loss to be claimed was limited to: 

"The accounts of debtors having the said required ratings shall be covered 
to an amount not exceeding 40. per cent, of their lowest capital rating, but no 
account against any one debtor shall be covered for more than $5,000. Thèse 
limits shall apply to the amount which the debtor owes the Guaranteed at the 
time of the insolveney. 

"Debtors Not ]\Ientioned in the Agency Book : The accounts of debtors 
whose names are not mentioned in the designated book of the above specifled 
Mercantile Agency shall also be covered if the debtor is given ratings as above 
required in the latest report issued by said agency within three months be- 
fore shipment; or, if no report has been issued within three months before 
shipm.ent then in the latest report issued by said agency, within three months 
after shipment: in that event the ratings in said report shall apply with the 
same effect as if they were printed in said agency boolv. Sales and shipments 
made after such deljtor's name appears in the said Mercantile Agency Book 
shall be govenied by the ratings given him in said book." 

The policy further provided as a niethod of adjustment, in its Unes 53 to 
67, both inclusive, as follows : 

"From insolvent accounts coming within the terms and conditions of this 
contract, which are settled at the time of adjustment, tbere shall be deducted 
in whole or pro rata, as the accounts are covered in whole or in part, ail 
amonnts received or made secure, whether as payments. dividends, goods re- 
turned or replevined. amounts realized or to be realized on seeuritles or 
gnarantees. or otherwise. From insolvent accounts coming within the terms 
and conditions of this contract, which are wholly or partly unsettled at the 
151 F.— 63 
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time OÏ adjustment, there shall be dedueted in whole or pro rata as the ac- 
counts are covered in whoie or in part, ail amounta actually received or made 
seeure as aforesaid, together with a percentage to be agreed upon between tlie 
Guaranteed and the Corporation for amounts yet to be realized on such ac- 
eounts ; but if no agreement mutually satisfactory should be arrived at as 
to such amounts to be realized, tlie Corporation sîiall allow the uupaid part 
of such accouuts so far as covered. and shall then be entitled to an assigii- 
ment thereof, together with ail securities and guarantees held by the Guaran- 
teed in such proportion as the amount covered on each account bears to the 
whole account. 

■'From the net loss thus ascertained is to be dedueted the initial or own loss 
to be borne by the Guaranteed, and the remainder. if any, not exceeding the 
limit of guarantee, is to be the amount due the Guaranteed under this con- 
tra et. In the event of the accounts transferred by the Guaranteed as above, 
netting in the aggregate an amount exceeding the sum paid to the Guaranteed 
under this contract, the Corporation shall refund the said net excess to the 
Guaranteed," 

At the inception of the policy, and before its delivery, a mémorandum agree- 
ment was indorsed thereon, by which it was, among other things, provided : 

"That gales, shipments and deliveries to debtors, no part of whose accounts 
are otherwise covered under this contract, but who hâve ratings which do not 
conform to the ratings for botli capital and crédit, given in the schedule print- 
ed in the body of this contract, or who are rated 'blanlv' as to capital or crédit 
or both, in the book of the within specifled Mercantile Agency issned last 
prior to shipment; such book to be cousidered as having been issucd on the 
first day of the month in which it is issued ; also sales, shipments and de- 
liveries made to parties whose names do not appear in the books of the with- 
in specifled Mercantile Agency, but where reports of such Mercantile Agency 
show that thèse parties bave been actively engaged in mercantile pursnits at 
the time of shipments ; also sales, shipments and deliveries made to oil well 
eontractors, where no reports are obtainable. but where évidence cxists that 
they are bona fide oil well eontractors. shall be taken into the calculations 
of this contract. Tlio gross aggregate of insolvent accounts coming within the 
provisions of this agreement to be taken into the calculation of losses under 
this contract, is limited to five thousand dollars (!f5,00O.0O), but no account 
against anv one such debtor shall be covered for more than three thousand 
dollars (.$3,000.00), and only seventy-flve per cent. (75%) of the amoimts fso 
covered on said accounts shall be included in tlie calculation of losses under 
this contract. Thèse limits shall apply to the amonnt which tlie debtor owes 
to the Guaranteed at the date of insolvency. The net amount of losses on 
such debtors, thus ascertained, shall be added to the losses covered by the 
terms and conditions in the body of this contract, and shall be adjusted in ac- 
cordance with the provisions in lines 53 to 67 of said contract. Ail other terms 
and conditions of the contract to remain in force." 

On the trial it was admitted by written agreement: 

"First: That the policy hereto attached was duly executed by the Océan 
Accident & Guarantee Corporation, Ltd., and that the l'eden Iron & Steel 
Company paid the premium thereon, and that the policy was in force at the 
time and for the term stated in its face as between the parties. 

"Second: That no settlement bas been made between the parties under the 
policy. 

"Third : That one-third of one per cent, on the sale of Peden Iron & Steel 
Company for the period of the policy was in force amounts to $3,821.10, which 
Is the amount designated in the policy as 'an initial or own loss to be borne 
by the Guaranteed.' 

"Fourth; That within the elass of accounts denominated 'rated aoîounts' 
in the policy the Peden Iron & Steel Company sustained a total loss during 
the period covered by the policy of $638.25 arising from insolvency of debtors, 
of which notice was duly given and received as required by the policy. 

"Pifth : That in the class of accounts denominated 'unrated' and descrlb- 
ed in the rider attached to the policy, the Peden Iron & Steel Company sus- 
tained a total loss during the period covered by thq rider of $10,278.32 arising 
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from insolvency of debtors, of whleh notice was duly given and recelved, and 
whlch losses apply to the amounts owlng by the debtors to Insured at the dates 
of Insolvency and cover no loss against any one debtor for more tban $3,000. 

"Sixth: The rlght of arbltration granted in tbe contract to eacli party is 
expressly waived. 

"Seventh; That a statement duly prepared and sworn to, of Insured'g claitn 
for excess loss under said contract was regularly received on, to-wit: the 

— — ^ — day of , 1905, as requlred by said pollcy, being more tban slxty 

days prlor hereto." 

It was orally admitted on the trial: 

"TUat the loss of $638.25 arislng from rated accounts mentioned In the 
body of said policy came within the forty per cent, requirement in said policy 
in respect to lowest capital rating, and that the losses of $638.25 under the 
body of said pollcy and of $10,278.32 nnder the rider thereof were not snbject 
to déduction under provisions of said policy relating to adjustments, for any 
atnpunts received or made secure as provided therein, but this admission has 
no application to the question of déduction vel non of the initial or own loss." 

On the trial various exceptions were taken to the rulings of the court, and 
on them are based the followlng assignments of error : 

1. "ïhe Circuit Court, being the United States court for the Southern 
District of Texas, erred In refusing to admit in évidence, as an aid in con- 
strulng the rider in question, under the objections of the défendant, the pro- 
posed testimony of the witness G. C. Gaines, to tlie effect, in substance : 

"That there vcere preliminary verbal negotlations leadlng up to the Insur- 
ance contract in question, in which the défendant was represented by J. H. 
Winkler, who was Its authorized agent in that behalf, and at which witness, 
being an agent of the plaintiff, was présent and partlcipated ; that the pur- 
pose on the i)art of the plaintiff in making the contract evidenccd by the rider, 
as then told to defendant's agent, was that plaintiff, being about to make large 
sales, shipments, and deliveries to oil well contraetors, who had no commercial 
rating, desired Indemnity against losses from bad accounts with thèse cus- 
tomers; that in thèse preliminary negotlations it was mutually stated and 
understood that of the total indemnity of $10,000 oue-half hereof, to wit, $5,- 
000, was to extend to and to be the maximum net indemnity to plaintiff aris- 
lng from the class of accounts mentioned in said rider ; that the talk and nego- 
tlations was, not that the three-fourths sliould apply to the $5,000 limit, but 
to the accounts themselves, which, if more than $5,000, should be reduced to 
that sum ; that in the preliminary negotiatious not a word was saidor intimat- 
ed that the Initial or own loss mentioned in the body of the policy should in 
any event be deducted from such loss as might be sustained under the rider." 

2. "The said Circuit Court erred, over the exception of plaintiff. in peremp- 
torily dlrecting the jury to return a verdict in favor of the plaintiff for the 
sum only of $567.15, with interest thereon at 6 per cent per annum from 
January 1, 1906." 

3. "ïhe said Circuit Court erred In denying the plalntiff's prayer' for a 
direction to the jury to retuni a verdict in favor of the plaintifE for the fuU 
sum of $5,000, with interest thereon at 6 per cent, per annum from the com- 
mencement of this suit" 

4. "The said Circuit Court erred In denying plalntiff's prayer, separately 
and altematively made, for a direction to the jury to return a verdict in favor 
of the plaintiff for the sum of $4,525.89, with 6 per cent per annum Interest 
thereon from the commencement of this suit" 

5. "The said Circuit Court erred in denying plalntiff's prayer, separately 
and further altematively made, for a direction to the jury to return a ver- 
dict In favor of the plaintiff for the sum of $1,817.15, with G per cent per 
annum interest thereon from the commencement of this suit" 

Presley K. Kwing and H. F. Ring, for plaintiff in error. 
Frank Andrevkfs, for défendant in error. 

Beforc PARDEE, McCORMICK, and SHELBY, Circuit Judges. 
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PARDEE, Circuit Judge (after stating the facts). The substantial 
controversy in this case is whether the insurance company's liability on 
unrated accounts is limited to $5,000 or to $3,750 ; in other words, 
whether the provision, "only 75 per cent, of the amount so covered 
on said accounts shall be included in the calculation of losses under this 
contract," appUes to the accounts of individual debtors which are re- 
spectively limited to $3,000, or to the sum of $5,000, which is fixed as 
the Umitation of the gross aggregate of insolvent accounts to be taken 
into the calculation of losses under the contract. 

The agreement reads as follows : 

"The gross aggregate of Insolvent accounts comlng wlthln the provisions of 
thla agreement, to be taken into the calculation of losses under this contract, 
la limited to $5,000, but no acoount against any one such debtor shall be 
covered for more than $3,000, and only 75 per cent of the amount so covered 
on said accounts shall be Included In the calculation of losses under this 
contract." 

The plaintifï in error contends with great force that the above is am- 
biguous, and that he was entitlcd to show on the trial by paroi évidence 
the verbal negotiations leading up to the contract, not to vary or reform 
the same, but to show the meaning and intention of the parties in rela- 
tion to the alleged ambiguous provision. The contention on the other 
side is that the contract is perfectly plain and unambiguous, and needs 
only a careful reading to arrive at its true meaning. It may be remark- 
ed hère for what it is worth that the contract is not so plain and unam- 
biguous that any two of the judges of this court agrée upon its précise 
meaning and application, and that, too, after several careful readings of 
the same. 

The provision in question constitutes one sentence, and, if it is para- 
phrased, will read thus : 

No account against any one such debtor shall be covered for more 
than $3,000, and only 75 per cent, of the amount so covered on said ac- 
counts shall be included in the calculation of losses under this contract, 
and the gross aggregate of insolvent accounts coming within the pro- 
visions of this agreement to be taken into the calculation of losses under 
this contract is limited to $5,000. 

Written thus, there can be little difficulty in concluding that the 75 
per cent, limitation applies to the individual debtors' accounts. 

Again : The gross aggregate of insolvent accounts coming within the 
provisions of this agreement, to be taken into the calculation of losses 
under i-his contract, is limited to $5,000, and only 75 per cent, of the 
amount so covered on said accounts shall be included in the calculation 
of losses under this contract ; but no account against any one such debt- 
or shall be covered for more than $3,000. 

As thus written, the construction might well be that the maximum 
liability of the guarantor on unrated accounts would be 75 per cent, of 
$5,000, to wtt, $3,750. 

If we analyze the sentence, we find contained therein the following 
provisions, and in this order, to wit : (1) The gross aggregate of insol- 
vent accounts coming within the provisions of this agreement to be tak- 
en into the calculation of losses under this contract is limited to $5,000, 
(2) No account against any one debtor shall be covered for more than 
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$3,000. (3) Only 75 per cent, of tlie amoiint so covered on said ac- 
counts shall be included in the calculation of losses under this contract. 

Stated in this way, it seems clear that the 75 per cent. appHes to the 
amounts described as "covered" ; that is, to the individual debtors' ac- 
counts. In this connection it may be noticed that the only debts, ac- 
counts, or amounts spoken of as "covered" in the entire mémorandum 
or rider are the accounts of individual debtors, "which shall not be cov- 
ered for more than $3,000," and the words immediately foUowing "so 
covered" may well be taken as referring to such individual debtors' ac- 
counts. 

If it was intended by the parties that the maximum liability of the 
guarantor on unrated accounts was to be $3,750, v^fhy was not plain 
language to that effect used in the contract, instead of the involved 
propositions from which it is attempted to adduce such resuit ? Enough 
has been said to show that the meaning of the sentence in question is 
not plain but is ambiguous and doubtful, and we find nothing in the 
main body of the policy nor in the mémorandum or rider attached to 
relieve the ambiguity. The insured might well hâve understood on 
reading the said sentence that under the rider he was insured for $5,000 
on unrated accounts. 

The learned counsel for the plaintiff in error contends that it is thor 
oughly settled that thèse crédit guarantors are insurance companies 
subject to the rules of law which pertain to the latter; and, the lan- 
guage of the policy being their language, it must be construed most 
strongly against them, so that in any case of doubt arising from ambi- 
guity in words or expression the doubt must be resolved in favor of the 
insured. And he cites, in support, American Crédit Indemnity Co. 
v. Adams' Woolen Mills, 92 Fed. 581, 584, 34 C. C. A. 161 ; Mercan- 
tile Crédit Guarantee Company v. Wood, 68 Fed. 529, 533, 15 C. C. A. 
563 ; Goddard v. Insurance Co., 67 Tex. 69, 71, 1 S. W. 906, 60 Am. 
Rep. 1 ; People v. Mercantile Crédit Guarantee Co., 60 N. E. 24, 26, 
166 N. Y. 416 ; Brown v. Palatine Ins. Co., 89 Tex. 595, 35 S. W. 1060 ; 
American Crédit Indemnity Co. v. Wood, 73 Fed. 81, 19 C. C. A. 264 
(note). The learned counsel for the défendant in error frankly admit 
that where an insurance contract, ambiguous and not plain in its terms 
and conditions, is capable of two constructions, the construction most 
favorable to the insured will be adopted. This admission relieves us 
from the necessity of discussing the question, and leaves us free to 
hold, as we do, that under the proper construction of the provision in 
the rider above mentioned the maximum liability of the guarantor is 
$5,000. And this holding renders it unnecessary to pass upon the first 
and second assignments of error relating to the rejection of évidence. 

Plaintiff in error further contends that the provision in the rider, to 
wit, "the net amount of loss on such debtors thus ascertained shall be 
added to the losses covered by the terms and conditions in the body of 
this contract, and shall be adjusted in accordance with the provisions in 
lines 53 to 67 of said contract," should be construed as though the 
words "as far as practicable" were written therein, and that according- 
ly, as there was no loss on rated accounts equal to the initial loss provid- 
ed for in the contract, the said initial loss is irrelevant and immaterial 
and so far inapplicable, and not to be taken into considération in deter- 
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mining the loss on unrated accounts ; and therefore, as tlie loss on un- 
rated accounts exceeded the amount of the guarantor's liability thereon, 
the plaintiff in errer is entitled to a judgment for the full amount of 
the Hmit. If this contention cannot be maintained, the plaintiff in error 
further contends that the proper adjustment under the contract would 
be to deduct the initial loss from the combined loss on rated accounts 
under the policy and on unrated accounts under the rider, which would 
leave $4,525.89 as the proper amount for plaintiff in error to recover. 
Neither of thèse contentions is well founded. With the exception of 
the involved sentence in the rider (the matter heretofore discussed), the 
policy and rider attached are plain and unambiguous. In fact, there is 
only one policy in the case. Under that, as we construe it, the liability 
of the guarantor to the insured is limited to $10,000 on both rated and 
unrated accounts, the liability on unrated accounts not to exceed $5,000. 
The initial loss of one-third of one per cent, on the whole business of 
the insured is to be deducted from the net loss on insolvent accounts 
coming within the terms of the agreement before any liability of the 
Company can attach. The method of adjustment is specially provided 
for in the Unes 53 to 67 of the contract, and it is adopted and made ap- 
plicable by the last provision in the rider. Under the agreed facts, 
there was a loss on rated accounts of $G38.2o, and on unrated accounts, 
as we construe the contract, of $5,000, both to be taken into the adjust 
ment. Thèse losses aggregate $5,638.35, which we hold to be the net: 
loss under the policy and ascertained in accordance with the terms, 
thereof. The contract provides that from the net loss thus ascertained, 
is to be deducted the initial or bwn loss to be borne by the insured, andb 
the remainder, if any, not exceeding the limit of guarantee, is to be tht; 
amount due the insured. Applying this plain provision, we deduct front 
the net loss $5,638.25, the initial loss, one-third of 1 per cent., agreecîi 
to be $3,821.10, leaving a balance of $1,817.15; and this is the amount 
for which the plaintiff below is entitled to judgment. 

The judgment of the Circuit Court is reversed, and the cause is re- 
manded with instructions to grant a new trial. 

SHELBY, Circuit Judge, dissenting. 



MEAD V. CHESBROXJGH BLDG. CO. 

(Circuit Court of Appeals, Second Circuit. January 31, 1907.) 

No. 130. 

1. Writ of Ereor— Reyiew— Effect of Request bt Botii Parties for Direc- 
tion OF Verdict. 

Where botli parties to an action at law request ttie direction of a ver- 
dict, the flnding of tlie court in favor of one party is conelusive as to tbe 
facts, uuless unsupported by any évidence. 

[Ed. Note. — For cases in point, see Cent. Dig, vol. 3, Appeal and Error, 
§ 4024.] 
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2. CouBTs — United States Courts — Procédure. 

In an action of ejectment in a fédéral court, the légal title alone is in- 
volved, and it is immaterial whether tlie one party or the other has the 
best équitable title. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 913; 
vol. 17, Ejectment, §§ 17, 56.] 

3. Ejectmekt — Fbaud — Cognizance AT Law. 

Conveyances which were fraudulent in faet are void ab initio, *' nd 
their invalidity niay be determined in an action of ejectment, but a con- 
veyance cannot be avoided in such action on the ground of a breaeh of 
trust or other ground which would render it fraudulent only in equity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 17, Ejectment, §§ 56, 
107, 108.] 

4. Tbusts — Title Acquired by Trustée. 

A purchase by a trustée of trust property for his ovs'n beneflt is not ab- 
solutely void, but the purchaser acquires the légal title, and, while it may 
be voidable in equity, it cannot be attacked in an action of ejectment. 

[Ed. Note. — For cases in point, see Cent. Dig. Vol. 47, Trusts, § 258.] 

5. Vendob and Puechaser— Riguts of Puechasek— Pubciiases fbom Bona 

FiDE Puechaseb. 

A purchaser of real estate for value, although vs'ith notice of facts af- 
fecting the validity of the title, is protected by his grantors' want of no- 
tice. 

[Ed. Note. — ^Por cases in point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser. § 580.] 

6. Trusts— Foreclosuhe Sale— Evidence to Impeagii toe Fhatjd. 

A testator, leavhig a son and daughter, devisod one moiety of his rcal 
estate to the son in trust for the daughter duriug her life, with remainder 
to her heirs, and the other moiety to the daugher's husbnnd in trust for 
the son during his !ife, with remainder to his heirs, wltli power to eaeh 
trustée to mortgage any of the property so far as necessary to provide 
meaus to pay off any existing mortgage. Both son and daughter had 
children who were infants. Certain of the projierty, consisting of lots in 
New Yorlî City, was mortgaged at the time of the testator's death, and 
the mortgages were shortly afterward foreclosed, and the property pur- 
chased by or for one or the other of tlie life tenants for sums aggregating 
somewhat less than the amount of the mortgages. The infant remainder- 
nien were made parties to the suits and were represented by guardians 
ad litem. The sales, were regularly made at auetion by an officer of the 
court, and the property sold to the highest bidder, The several lots were 
at once mortgaged by the purchasers to secure their Personal bonds for 
as much as, or more than, the prior mortgages thereon, and one lot was 
Kold three years later for double the priée for which it was bought at 
the sale. In an action of ejectment brought by one of the remaindermen 
against a subséquent purchaser 40 years after such saies, and after the 
death of the trustées, thex'e was no évidence to show tlie actual value of 
the lots at the time of the sales, or whether there was any other property 
of the estate, or whether the trustées could hâve borrowed the nioney to 
pay the mortgages. or of any fraud or con^lpirac,v between tlieni except by 
inference from such facts. Held. that in view of the presumirtion of gond 
faith to which they were entitled, and of the rnle that fraud wiU not be 
presumed. but must be elearly proven. a flnding by the trial court in favor 
of the défendant, on motions by both parties for direction of a verdict, 
would not be disturbed by an appellute court. 

In error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error by the plaintiff in the court below to review a judg- 
ment for the défendant entered upon a verdict by the direction of the 
court. 
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Jas. J. Allen and Charles A. Decker, for plaintiff in error. 
David B. Ogden, Philip S. Dean, and Walter F. Peacock, for de- 
fendant in error. 

Argued before WALLACE, LACOMBE, and TOWNSEND, Cir- 
cuit Judges. 

WALLACE, Circuit Judj?e. This is an action of ejectment to recover 
possession of certain real estate situate in the city and county of New 
York, and known as Nos. ."iO and 38 Moore street. Both parties claim 
title under States M. Mead, who died January 19, 1863 ; the plaintiff 
as devisee in remainder under bis will of an undivided one-eijïhth part, 
and the défendant through mesne conveyances originating in the 
foreclosure of mortgages executed by States M. Mead. 

The primary question in the case is whether the titles acquired under 
the foreclosures were void for f raud ; and it is conceded by the plain- 
tiff in error that, unless they were, he is net entitled to recover. 

While the validity of the titles to the two lots dépends upon a dif- 
férent State of facts with regard to each, certain facts are applicable 
to both, and are thèse: States M. Mead by his will devised one un- 
divided moiety of ail his real estate to his son-in-law, Amos M. Sackett, 
in trust for the benefit and during the life of his son, Alexander H. 
Mead, with remainder to such persons as should be his heirs at law 
at the termination of the trust. The other undivided moiety of ail hi? 
real estate he devised to his son, Alexander H. Mead, in trust for the 
benefit and during the life of his daughter, Mrs. Sackett, wife of said 
Amos M. Sackett, with remainder to such persons as should be her 
heirs at law at the termination of the trust. With respect to each 
of thèse trusts, the will conferred upon the trustée power to mortgage 
any part of the property "so far as might be necessary to do so in order 
to provide the means of paying ofï any incumbrance existing thereon." 

Àt the date of the death of tli£ testator, the premises in controversy 
were incumbered by mortgages which had been executed by him, one 
on No. 30, one on part of No. 33, and two on premises No. 4 and 
No. 5 South Street, the rear part of which comprised the remaining 
part of No. 32. Shortly after his death ail of thèse mortgages were 
foreclosed in actions brought by their respective owners. Through 
the sales and conveyances made pursuant to the decrees in thèse ac- 
tions, the title to No. 30 was acquired by Alexander H. Mead, one of 
the trustées, the title to No. 32, by his wife, and the titles to Nos. 4 
and 5 South street were acquired by Mrs. Sackett, the wife of the 
other trustée. At the time of thèse foreclosures, five of the children 
of Mr. Mead were infants under the âge of 14 years, and four of the 
children of Mrs. Sackett were also infants under the âge of 14 years. 
Thèse infants, as well as the other remaindermen, and ail other per- 
sons having any right or interest in the mortgaged premises, were 
parties to the foreclosure suits, and the infants appeared by guardians 
ad litem and submitted their rights to the protection of the court. One 
of thèse remaindermen was the présent plaintiff ; he being then about 
eight years of âge. 

The plaintiff became of âge about 1876. The life estate of Sackett 
as trustée for the plaintiff's father terminated by the death ot the lat- 
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ter in 1903. The présent action was commenced in August, 1903. 
Before the commencement of the action, his mother had also died, and 
so had Sackett. About 40 years had elapsed since his father and 
mother had entered into possession of the premises in controversy 
under the titles acquired at the foreclosures. 

The défendant was a purchaser from its immédiate vendor for full 
value, and without any notice of facts affecting the vahdity of its title, 
other than those which would hâve been disclosed by an examination 
of the title in the offices of the register of deeds and of the clerk of 
the county of New York. 

The facts particularly relating to the title of No. 30 Moore street 
are thèse: At the death of States M. Mead, there existed upon the 
premises a mortçage for $10,000, executed by him in 1853, and which 
was whoUy unpaid. In June, 1863, the owner of that mortgage brought 
an action of foreclosure, which regularly proceeded to a decree and 
a sale of the mortgaged premises at pulslic auction by a référée ap- 
pointed by the decree, and at the sale the premises were struck off 
to Alexander H. Mead for the sum of $12,000 ; that being the highest 
snm bidden for the sale. Thereupon, and on August 18, 1863, the 
référée appointed by the decree to conduct the sale conveyed the prem- 
ises by deed to the purchaser at the sale. Upon the same day Alex- 
ander H. Mead and his wife executed a bond secured by a mortgage 
on the premises to one Scliermerhorn, conditioned for the payment of 
$10,000. In June, 1866, thèse premises were conveyed by Alexander 
H. Mead and his wife to States M. Mead by deed reciting $20,000 as 
the considération thereof. Subsequently the premises were conveyed 
by States M. Mead and his wife to the wife of x\lexander H. Mead. 

The facts particularly relating to the title of No. 32 Moore street 
are thèse : At the time of the death of the testator, there was an 
existing mortgnge on the front portion of No. 32 on which $3,000 
was due and unpaid, another of $12,000 on No. 4 South street, and 
another of $15,000 on No. 5 South street. One Borland, the owner 
of the $15,000 mortgage on No. 5, commenced an action in July, 1863, 
to foreclose, which proceeded to a decree and to a sale thereunder by 
the sheriff at public auction, The sale took place September 15, 1863„ 
and the property was bid in by Borland for $12,000; he being the 
highest bidder. Borland on that day assigned his purchase to Mrs.. 
Sackett, and on that day she received the sherifï's deed for the prem- 
ises. On the same day she and her husband executed to Borland a 
bond secured by mortgage on the front 80 feet of No. 5, conditioned 
for the payment of $16,000. In April. 1861, one Schermerhorn, who 
was then the owner of the mortgages for $3,000 on the front portion 
of No. 32, and for $12,000 on No. 4, commenced actions to foreclose 
the same, respectively. The actions proceeded to a decree in each,. 
and to a sale tliereunder, made by a référée ap-ointed by the decree., 
The sale took place September 3, 1861. No. 32 was bid in by Mrs.. 
Mead, wife of Alexander H. Mead, for $3,000, that being the highest 
bid upon the sale, and November 3, 1864, she received the referee's 
deed for the premises. No. 4 was bid in by Mrs. Sackett, wife of Amos- 
M. Sackett, for the sum of $13,000, that being the highest bid upon the 
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sale, and November 3, 1864, she received a dee<l of the premises from 
the référée. On the same date Mrs. Sackett and her husband executed 
their bond, conditioned for the pavment of $15,000, secured by a mort- 
gage to Schermerhorn on the front 80 feet of No. 4. After Mrs. Sack- 
ett had thus become the owner of Nos. 4 and 5, the front 80 feet bem.'^' 
subject to the mortgages to Schermerhorn and Borland, and on Marcïi 
14, 1865, she and her husband conveved by a quitclaim deed for a nomi- 
nal considération the rear 20 feet of b.th lots to Mrs. Mead. This con- 
veyance operated to extend the original depth of No. 32 about 40 feet. 
The premises thus comprised were conveyed by quitclaim deed by Mrs. 
Mead to her husband in 1894. 

No évidence was introduced upon the trial by either party concern- 
ing the value of the mortgaged premises at "the time of the fore- 
closure sales, or showing whether or not there was any fund or pro])- 
erty belonging to the trust estate other than the aforémentioned real 
estate; but each party relied upon the documentary évidence, con- 
sisting of the mortgages, the will, the foreclosure records, and the 
deeds, to establish the facts which hâve been stated. AU of thèse docu- 
ments were matters of record in the office of the clerk or of the 
register of deeds of the county of New York at the time when the 
several mesne conveyances were executed under which the titlc of 
the défendant is derived. Upon thèse facts, and none other which is 
of any importance, each party requested the trial judge to direct a 
verdict in its favor. This was necessarily a request that the court 
find the facts, and the parties are therefore concluded by the finding 
made by the court in favor of the défendant, unless there was no 
évidence whatever to support the finding. Runkle v. Burnham, 153 
U. S. 216, 14 Sup. Ct. 837, 38 L. Ed. 694; Beuttell v. Magone, 157 
U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654. 

In actions of ejectment, as the controversy concerns merely the 
légal title of the parties, the rules of courts of equity do not obtain, 
and it matters not whether the one or the other has the best équitable 
title. This is the law of the fédéral courts, even when they are sitting 
in States in which équitable titles are friable in ejectment. Fenn v. 
Holme, 21 How. 481, 16 L. Ed. 198 ; Johnson v. Christian, 128 U. S. 
374, 9 Sup. Ct. 87, 32 L. Ed. 412 ; Miller v. Courtnay, 152 U. S. 172, 
14 Sup. Ct. 517, 38 L. Ed. 401 ; Carter v. Ruddy, 166 U. S. 493, 17 
Sup. Ct. 640, 41 L. Ed. 1090. Consequently the plaintiff was not en- 
titled to recover upon any theory that the conveyances pursuant to 
the foreclosures were invalid, merely because they were obtained 
through a breach of the fiduciary duties of the trustées, or merely 
because they may hâve been fraudulent in the view of a court of 
equity. If the conveyances were actually fraudulent — that is, if they 
were procured or sufïered by the trustées with the purpose of enabling 
themselves to profit at the expense of those, or some of those, towards 
whom they occupied a fiduciary relation — they were void ab initio, 
and the validity of such conveyances mav be determined in ejectment. 
Swayze v. Burke, 12 Pet. 11,'9 L. Ed. "980; Jackson v. Burgott, 10 
Johns. 457, 6 Am. Dec. 349. 

It is insisted for the plaintiff in error that the facts establish a con- 
spiracy between thè two trustées to eut off the interest of the remain- 
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dermen in the mortgaged premises, and acquire the property for them- 
selves, or their wives, at an inadéquate considération. If tliis is true, and 
if the facts do not admit of any contrary inference, the court below 
erred, and should bave directed a verdict for the plaintiff. 

At the time of the foreclosures, each of the trustées was seised dur- 
ing the life of his cestui que trust of a moiety of the mortgaged prem- 
ises ; Mead being trustée for Sackett's wife, and Sackett being trustée 
for Mead. As tenants in common, each of them stood in the relation 
of life tenant to the remaindermen, who among themselves were ten- 
ants in common of the reversion. The relations arising out of a com- 
munity of interests in the property o1,-Ugated the the trustées to take 
no unfair advantage of the remainaermen. The power conferred 
upon them by the will to mortgage any part of the property to pay 
oiï any incumbrance thereon was intended to prevent the destruction 
of the devised estâtes by the enforcement of such an incumbrance. If 
they procured or suffered the mortgages to be foreclosed, when by 
exercising this power they could hâve saved from destruction the in- 
terests of the remaindermen, they were guilty of a breach of their 
fiduciary duties. As the foreclosures resulted in divesting the title 
of the remaindermen and transferring it to themselves or their wives, 
if this resuit was brought about by the trustées for the purpose of 
making a profit at the expense of the remaindermen, this conduct was 
fraudulent, and the titles they acquired were void. The crucial ques- 
tions are whether the trustées ought to hâve prevented thèse sales, 
and whether they allowed the property to be sold for an inadéquate 
considération. If the facts require a finding against the trustées upon 
thèse questions, they raise a presumption of fraudulent intent. 

As it does not appear that the trustées were instrumental in procur- 
ing either of the foreclosures, or that there were any funds belonging 
to the trust estâtes in their hands or that there was any other real 
property devised to them except the mortgaged property, it must be as- 
sumed that they could hâve satisfied these mortgages only by securing 
a loan by mortgage upon the incumbered premises. If these prem- 
ises were not available for that purpose, because they were not of 
the requisite value, there is no foundation for the charge of miscon- 
duct against the trustées. 

At the foreclosure sales. No. 30 (mortgaged for $10,000) brought 
$12,000; No. 32 (mortgaged for $3,000) brought $3,000; No. 4 
(mortgaged for $12,000) brought $12,000; and No. o (mortgaged 
for $15,000) brought $12,000. Thus, while No. 30 brought more 
than the amount of the mortgage, the sum realized upon ail the sales 
was less than the amount of the mortgages upon the premises. It 
appears, however, that, immediately after the sales. No. 5, which 
had brought $12,000, was mortgaged again for $16,000 ; that No. 4, 
which had brought $12,000, was mortgaged again for $15,000; and 
that the new mortgages on Nos. 4 and 5 covered premises about one- 
fifth less in depth that those originally mortgaged. These facts in- 
dicate that these two lots were worth more than they brought at the 
sales, and would be very persuasive, and perhaps controlling, if the 
mortgages had been the only security taken by the mortgagees. In 
each case, however, the mortgages were secured by the personal ob- 
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ligations of the mortgagor and his wife. While it may bé improbable, 
it is nevertheless a legitimate inference, that it was the value of thèse 
obligations which influenced the mortgagee to accept the security of- 
fered. It also appears that, some three years after the foreclosure 
sale, No. 30 was conveyed by a deed reciting a considération of double 
the amount brought by the sale. Whether there had been an appré- 
ciation in the market value of real estate in the locality in the mean- 
time, or v^'hether new buildings or improvemcnts on the premises had 
contributed to increase their value, does not appear ; and, while therc 
is a presumption that the same state of facts continued to exist, in 
the absence of évidence to the contrary, such presumption is not of 
a very cogent nature, in view of the rapid changes that are so fréquent 
in real estate values in New York City. 

Opposed to thèse presumptions are those that the sales were fairly 
conducted, and that the mortgaged premises were sold for a fair 
priée. The sales were conducted by officers of the court appointed 
by the decrees. They were niade at public auction, after public notice 
had been given pursuant to the ruies of the court, and the premises 
were sold to the highest bidder. It is to be presumed that property 
sold at judicial sale realized an adéquate priée, and some of the au- 
thorities hold that this presumption is almost conclusive. Karn v. 
Rorer Iron Co., 86 Va. 75-1, 11 S. E. 431 ; Mount v. Manhattan Co., 
43 N. J. Eq. 35, 9 Atl. 114. 

We are of the opinion that a jury would hâve been justified in find- 
ing that the mortgaged premises were not of sufficient value to havc 
enabled the trustées to replace the existing mortgages vvith new mort- 
gages for the same amount, notwithstanding the presumptions to the 
contrary arising from ail the surrounding facts. 

Upon the gênerai question of fraudulent conduct by the trustées, 
they were entitled to the benefit of the presumption of good faitli, and 
of the rule of law that fraud must be clearly proven. The presump- 
tion of fraud arising from the abuse of confidential relations is a rule 
of courts of equity. In courts of law the relations of the parties are 
only important as showing opportunity and motive by one of them 
to deceive and take advantage of the other ; and fraud is never pre- 
sumed, but must be proved by the party who allèges it. In this case 
there may hâve been, and probably was, a motive for the trustées to 
procure a judicial sale of the property, and incidentally to extinguish 
the rights of the remaindermen. The property was tied up during the 
lives of the cestuis que trust. It could not be mortgaged to improve 
it, if new buildings or extensive improvemcnts were or should be re- 
quired. It might be that some of the remaindermen would be infants 
at the termination of the life estâtes. In the interval it might be highly 
advantageous to ail interested to dispose of the property. This motive 
does not necessarily impeach the good faith of the trustées. Thèse 
infants were the children of the trustées. To suppose that the trustées 
contemplated defrauding them would be a harsh and violent supposition. 

As to No. 30, défendant was clearly entitled to prevail, even if the 
facts had required a finding that the foreclosure sales and the deeds 
executed pursuant thereto were fraudulent. As to thèse premises, 
the defenclant acquired the title of States M. Mead, which the latter 
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derived in 1866 by his deed from Alexander H. Mead and wife. The 
récital in this deed shows that he was a purchaser for a valuable con- 
sidération. So far as appears hc was without notice of any facts 
afïecting the title to thèse premises, except the matters of record 
which would hâve been disclosed by an examination of the title thereto. 
As it was unnecessary for him to investigate the title to No. 32, or 
to Nos. 4 and 5, he was not charged with constructive notice of the 
facts which it is claimed disclosed a fraudulent conspiracy. His title 
was valid, unless the deed to Alexander H. Mead, his predecessor in 
title, was void. That deed was not void, notwithstanding it was de- 
rived by a purchase at the foreclosure sale of a part of his own trust 
estate, and was made directly to him. It has long been the law of 
New York, as declared by the décisions of its courts, that the deed to 
a trustée upon his purchase of the trust estate is not a nullity. Such 
a deed is ordinarily void when assailed by a beneficiary in a court of 
equity. As early as Jackson v. Walsh, 14 Johns. 407, the court said: 

"No case is to be found where a court of law has pronounced such a deed 
absolutely void. The légal title tindoubtedly passes, and the rules and prln- 
clples which govem the court of chancery in such cases show tliat it would 
bave been unflt for a court of law to Interfère and set aside such convey- 
ances." 

In the comparatively récent case of Boyer v. East, 161 N. Y. 580, 
56 N. E. 114, 76 Am. St. Rep. 290, the court held that the purchase 
of infants' real estate by their guardian in socage at a foreclosure sale 
was so far valid as to convey a good légal title. There are no déci- 
sions to the contrary in the courts of New York, although there are 
décisions that a corrupt purchase is void. In New York, as else- 
where, in equity the purchase is presumptively fraudulent, and con- 
sequently void; but the presumption may be overthrown by the trus- 
tée. The gênerai rule, according to the décisions of the fédéral courts, 
is stated in Hammond v. Hopkins, 143 U. S. 224, 12 Sup. Ct. 418, 
36 L. Ed. 134, as follows : 

"A purchase by a trustée of trust property, for his own benefit, Is not ab- 
solutely void, but voidable, and it may be conflrmed by the parties Interested, 
either directly or by long acquiescence, or by the absence of an élection to avoid 
the conveyance within a reasonable time after the facts come to the knowledge 
of the cestui que trust" 

In Hoyt V. Latham, 143 U. S. 553, 12 Sup. Ct. 568, 36 L. Ed. 259, 
this rule was reiterated, and it has been stated in varions other déci- 
sions of the Suprême Court, to which référence is unnecessary. 

It is conceded that a purchaser for a valuable considération, without 
notice, has a good title, though he has purchased of one who had ob- 
tained the conveyance by fraud. The rule is the same as that which 
obtains in favor of the bona fide purchaser of personal property which 
the vendor has acquired by fraud. 

The défendant was protected, as to No. 30, by the title acquired 
through the conveyance of States M. Mead, notwithstanding it, or 
its mesne grantors, may hâve had notice of the facts afïecting the 
title to No. 32 at the time of their conveyance. It acquired as good 
a title as he could convey. A purchaser with notice is protected by 
his vendor's want of notice. Mills v. Smith, 8 Wall. 27, 19 L. E(> 
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346 ; Commissioners v. Clark, 94 U. S. 278, 24 L. Ed. 59 ; Cromwell 
V. County of Sac, 96 U. S. 51, 24 L. Ed. 681. 

As regards No. 32, there was a fair question for a jury upon the 
issue of fraud, and, as the défendant was doubtless chargeable with 
constructive notice of ail the matters of record afïecting the title to 
any part of the premises, there was a question for the jury upon the 
whole case. But, as we hâve indicated, the case was not one in which 
there was no évidence to support the finding of the trial judge, 

The judgment is affirmed. 



MEAD et al. v. GALLATIN et al. 

(Circuit Court of Appeals, Second Circuit. January 31, 1907.) 
No. 128. 

In error to the Circuit Court of the United States lor the Southern 
District of New York. 

Jas. J. Allen and Charles A. Decker, for plaintiffs in error. 
Wm. H. Harris and Paul R. Towne, for défendants in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. This is an action of ejectment, and in volves the 
title to premises known as Nos. 4 and 5 South street in New York 
City. The gênerai facts are the same as those which we hâve con- 
sidered in Mead v. Chesbrough Building Company, 151 Fed. 998, 
and practically the same questions of law are involved. The décision 
in that case controls the présent. 

The judginent is affirmed. 



MEAD et al. v. DAKLING et al. 

(Circuit Court of Appeals, Second Circuit. .Tanuary 31, 1907.) 

No. 129. 

Trusts— Fbaxjdulent Foreclosube Sale— Questions foe Juby. 

Where property of a testator, sold under a decree of foreclosure by an 
offlcer of the court at public auction, after due advertisement, was pur- 
cliased by the wife of one of the trustées under the will, and the sale eut 
ofC life mterests of the mother and brother of the purchaser in the prop- 
erty, and also the interests of her own minor children as remaindermen, 
but there was no évidence that the foreclosure proceediugs were colluslve, 
and no further évidence tending to impeach the validity of the sale, except 
the f act that the purchaser shortly afterward conveyed the property for an 
expressed considération four times as great as the sum she paid for it, 
the question whether the sale was void for fraud was properly submitted 
to the jury, in an action brought by the remaindermen to recover the 
property. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
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J. J. Allen and Charles A. Decker, for plaintiffs in error. 

Arthur M. Johnson and Isaac N. Mills, for défendant in error 
Darling. 

Chas. P. Northrop, John M. Bowers, Arthur G. Hays, and Bowers 
& Sands, for défendant in error trust company. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is an action of ejectment, and in- 
volves the title to the premises known as No. 1128 Broadway and 
No. 208 Fifth avenue in the city of New York; the plaintiffs claim- 
ing title as a devisee of an estate in remainder under the will of States 
M. Mead, and the défendants through mesne conveyances from the 
purchaser at the foreclosure sale of a mortgage existing upon the 
premises at the time of the testator'.? death. Some of the considéra- 
tions applicable to the case are stated in the opinion of the court 
in Mead v. Chesbrough Building Company, 151 Fed. 998 ; but in 
this case, unlike that, there was no évidence tending to show a con- 
spiracy between the trustées to effect a sale of the trust estate, in 
violation of their duty under the will of States M. Mead. 

The purchase in this case was made at a judicial sale by a purchaser 
who was under no fiduciary duty to the remaindermen. It is true 
she was the wife of one of the trustées named in the will of the tes- 
tator, and the mother of some of the infant remaindermen. Shortly 
after the purchases she conveyed the premises by a deed reciting a con- 
sidération four times larger than the amount of her bid at the fore- 
closure sale. We are asked to décide that there was no évidence 
from which a jury could hâve found that she did not purchase the 
premises for the purpose of defrauding her children and other parties 
having légal or équitable estâtes, although there was no évidence that 
the foreclosure proceedings were collusive, and none, other than the 
assumed inadéquate bid at the sale, to indicate that the sale was not 
fairly conducted. The sale was made by an ofïicer of the court, at 
public auction, after due advertisement, and she was the highest 
bidder at the sale. The sale eut off an équitable lien in favor of her 
mother, securing her $1,750 annually during her life, a trust estate 
of her own brother for life in a moiety of the premises, the rights 
of his children as remaindermen in a moiety of the premises, as well 
as the interests of her own children as remaindermen. Her brother 
was made a party to the foreclosure suit, as well as the remaindermen 
and ail other persons having any rights or interests in the mortgaged 
premises, and the infants appeared therein by guardians ad litem and 
submitted their interests to the protection of the court. The premises 
hâve been in the possession of purchasers deriving title from her from 
1865 until 1903, when the présent action was brought. If there was 
a question of fact for a jury, the ruling of the trial judge was correct. 
We think there was such a question, and that, in view of our décision 
in the Chesbrough Company Case, any detailed statement of the facts 
or further discussion of the légal questions involved would serve no 
useful purpose. 

The judgment is there fore afhrmed. 
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DAVIS V. CHICAGO, I. & L. ET. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1907.) 

No. 1,280. 

Masteb and Seevant— Action for Injuby to Servant— Direction or Veb- 

DiCI. 

lu an action against a railroad company ta recover for the deatli of a 
bralieman caused by tlie brealiiug of a détective grab iron on tlie eud of a 
moving car wliicb tbe deceased took hoid of in order to drop from the car 
to the ground to malie a coupiing, the questions whether défendant prop- 
erJy inspected the car, whether such inspection wouid hâve disclosed the 
deiect, and whether the deceased, under the rules or instructions of the 
détendant, properiy used the grab iron as he did, were ail pertinent and 
material to the défense, and, in the absence of any évidence thereon, it 
was error to direct a verdict for the défendant. 

Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

The action below was by an administratrix, to recover for the death of her 
husband, a switchman of the défendant railroad. On the conclusion of plain- 
tiff's évidence — consisting of the testimony of one wituess who was présent at 
the time of the accident — the court instructed the jury to flnd a verdict for 
the détendant ; and on this instruction the error complained of is prodicated. 

The testimony of this witness showed that the accident occurred in the 
manner following : The train, a switching train under a conductor, was ou 
its way, in the yards, to take up a car — the deceased beiug on a liât car that 
was expected to couple with the car to be taken up. When the car to be 
taken up was approached, it was seen that its couplers were closed, whereupon 
the deceased, the flat car being yet some twenty or thirty feet away, and the 
train going very slowly, put his liand upon a grab iron at the end of tlie flat 
car, to drop to the ground, that he miglit run forward and open the couplers. 
The grab iron was on the end of the car, about an inch below the level, and on 
receiving the weight of the deceased, brolîe, precipitating the deceased to the 
track, his head or neck falling upon the rail, where it was struck by the wheels 
of the flat car. 

The grab iron or hand hold, from shoulder to shoulder, was about eighteen 
inches long. ïhere were no grab irons on the sides of tlie car. ïhere were 
no stirrups on the car. The purpose of the iron was to give a sw'tchman 
something to catch hold of when, between the cars adjusting the couplers, he 
might stumble, or, for any other reason, needed support. 

The grab iron broke in two places, one place where the screws held it to 
the car, "right at the hold of the iron," where there was a flaw or old defect 
of about a quarter of an inch. This defect or crack was rusty "as if it had 
been rusted a long tinie." The other break was fresh. When the grab iron 
was found after the accident, it was seen there was a dent — the iron driven 
into the wood of the car like a V — but there was no évidence that the deceased 
knew of this dent, for he did not look over the end of the car before he took 
hold of the grab iron. In the ordinary course of the practice prevailing in 
this yard, the car ought to hâve been inspected between six o'clock in the 
morning and the happening of the accident ; but whether it was so inspected or 
not, does not appear. 

David B. Gann, for plaintifF in error. 

Geo. W. Kretzinger, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion. 

The single witness called was a switchman working in company with 
the deceased. He was called for the plaintiflE. The défendant called no 



PULLMAN CO. V. HAIGHT. 1009 

witnesses, but obtained a verdict upon the instruction of the court at the 
close of the plaintiff's testimony. The case must be considered, for 
the purposes of the error alleged, as if the défendant were ofifering to 
submit the case finally, without further proof. 

Whether the car had actually been inspected ; whether upon such in- 
spection the defect in the hand hold would hâve been apparent ; wheth- 
er such defect was the resuit of a "cornering of the car" subséquent 
to the inspection, were ail questions within the peculiar knowledge and 
possession of the défendant; and defendant's failure to call witnesses 
to those questions is something that might be rightly taken into consid- 
ération by a jury in arriving at a verdict. 

Whether the grab iron was put there solely for use of switchmen in 
coupling the cars, and was not to be used in alighting from the cars; 
and whether this switchman had any instruction to that effect, either by 
rule or otherwise, were also questions within the peculiar knowledge 
and possession of the défendant ; and in the absence of any testimony 
by défendant, presented matter that a jury could rightly take into con- 
sidération. Indeed the situation, to the ex+ent it was disclosed, and 
in view of what was not disclosed, was such as would bave justified 
a jury in finding that the deceased had a right to avail himself of this 
grab iron in the manner, and for the purposes shown, and that the de- 
fect through which he received his injuries was a danger that he ought 
not to hâve been exposed to ; at least the situation is one so speaking 
for itself, that the case ought to hâve gone to the jury, either with 
or without further testimony, as the défendant might choose, for the 
jury's détermination. 

What has already been said results in a reversai of the judgment 
of the court below. We think it proper, however, to add, for the guid- 
ance of the court on another trial (error having been duly assigned 
thereon) that in our judgment the déclaration of the deceased, made at 
the time of his fall from the car, respecting the cause of his fall, is a 
part of the res gestte, and should hâve been admitted ; as also the évi- 
dence relating to the extent of deceased's contributions to the support of 
his wife and family, immediately prior to the time of his injury. 

The judgment of the Circuit Court will be reversed with instruc- 
tions to grant a new trial. 



PULLMAN CO. v. HAIGHT. 

(Circuit Court ot Appeals, Second Circuit. January 11, 1907.) 
No. 152. 

Cabhiers — Sleeping Cae Compakt — ^Action for Injuby to Passenoeb. 

Piaintiff, wliose leg liad been recently brolten, was riding as a passenger 
In a sleeping car operated by défendant, and while sitting on ttie side of 
his bertli early in the morning, when the car was standing at a station, 
some person, who was identifled by pl.aintiff as the porter of the next car, 
in walking through the aisle, stepped upon or fell against plaintiff's leg, 
and it was rebroken, The portera denied knowledge o£ any such occur- 

151 F.— 64 
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rence. Held, that the question of defendanfs négligence , and of plain- 
tiff's contributory négligence was properly submitted to the jury. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 9, Carriers, § 1596. 

Liabilities of carriers for négligence or torts of servants, see notes to 
Texas & P. Ry. Co. v. Williams, 10 C. C. A. 4tiG ; The Anehoria, 27 O. G. 
A. 651.] 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

The following is the opinion of Ray, District Judge, in the court 
below : 

On a careful reading of the évidence and charge I am satisfled that a ques- 
tion of fact for the détermination of the jury was presented by the évidence, 
and that no substantial error was committed on the trial in the réception or re- 
jection of évidence or in the charge. In the nature of things, considering the 
fact that ail the passengers, except one, were in their berths, and probably 
asleep, and that this one was a stranger, and left the car, and is unknown, It 
was impossible for plaintifif to brlng a witness to corroborate his statement as 
to what occurred in the car. Plaintifï testifled that the porter in charge of the 
car was notified the evening hefore of his crippled condition, and that on the 
morning in question, beeause thereof, being unable to sleep or remain in his 
berth, he was sitting on the edge thereof in such a manner as not unneces- 
sarily to obstruct the aisle of the car or expose himselt to injury ; that some 
one, whom he identifies on the trial as the porter of the other sleeper, came in 
and passed him ; that, as he did so, plaintiÉ cautioned him "not to step on my 
leg." He says this person eitlier bowed or answered, and went to the further 
end of the car, and did something to the cord, and came back. He says : "And 
he started to corne back ; and I sat back in the curtains, and I heard him com- 
ing and leaned out. When he got in about six feet of me he looked over his 
shoulder — over the shoulder towards me ; and he wandered theii to one side, 
and he brought his right leg forward and hit iny leg and tripped ; and he lifted 
one foot and put it down squarely on my ankle. He said, 'Beg your pardon,' 
or, 'Did it hurt?' I don't know just what he did say and he left the car im- 
mediately." He says he lay down, relapsed into unconsciousness, and remain- 
ed in this condition until the train reaehed Richland, some 50 miles further on. 
Hère the porter came to him and rather insisted on his having some breakfast, 
but he declined. Plaintiff did not call for the porter, conduetor, or any train- 
man, and entered no complaint, except to the person who stepped on his ankïe 
at the very time of the occurrence, and as to this he says: "Q. What did yoii 
say the porter said? A. I cannot tell you. I think he asked me if it hurt. 
Q. And what did you say? A. I told him, 'Pretty damned hard.' Q. Did you 
make a complaint to him? A. I did, and in good shape." At Watertown plain- 
tifif was assisted from the train, he says, by two porters, but made no com- 
plaint. When he got to the house where he wàs going, and some time after, 
it was discovered his llmb (previously broken and not fully recovered) was re- 
broken. In reply to defendanfs attorney, he says he told his sister-ln-Iaw of 
the Injury on his way from the train. 

If this occurred In this way, or if It occurred by the act of some stranger 
coming into the car, it being open, can négligence be Imputed to the defoud- 
ant, who was operating this sleeper? If this person, a porter, was moving in 
this manner carelessly or heedlessly, and so ran upon plaintiff and injured hfm 
(the train was at a standstill), it seems to me the jury were justified in flod- 
Ing that it was a négligent act. I do not think porters of sleeping cars may 
unnecessarily and carelessly stumble upou and injure passengers occupying 
same withbut making the company liable. If it was a stranger to the train, 
an intruder thereon, then it was for the jury to say whether or not the Com- 
pany had exercised due eare to exclude such persons. If it had not, it was 
chargeable with négligence in pérmitting the intrusion. Lewis v. N. Y. Sleep- 
ing Car Co., 143 Mass. 273, 9 N. E. 615, 58 Am. Rep. 135. True, this was the 
case of a theft ; but I think the person of the passenger entitled to as much pro- 
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tection as his property. Both porters were called as wituesses, and in efifeet 
(lenied that plaintlff was on the car to tlieir Knowledge. Tliese portera deny 
that any sueli thiug oceurred at Utica as was described by plaiiitilï, witli wiiicn 
tliey had any connection. They uiay speak tlie trutla, and yet plaintitf may 
hâve been injured, as lie says he was, by some traimnan or some persou goiug 
into and tlirougli tlie car in ttiis manner wlieii it was open. I take it défend- 
ant owed a duty to the plaintiff to keep ont intruders. It any one was neces- 
sarily in tlie car (not a passenger), tbe défendant is liable if that person negli- 
gently ran upon and injured piaintifC. It cannot be that wheu a ti'ain is at a 
station the sleepers niay be left open unnecessarily and third persons allowed 
to enter. If this is done, and injury results froni the negligeijt conduet oi 
such persons, the corporation running or operating the car ought to be liable, 
not for the négligence of such third person, but for its own négligence in not 
properlv guardiug the car and excluding third persons. 

In t-.s case thcre is no évidence the car was necessarily open, except one 
person, a passenger, left it ; but, if necessarily open, then still défendant owed 
a duty to guard against intruders aud keep them out. Xhere is no prêteuse 
the porter was doing tliis. He was not in sight, and when called as a wit- 
ness did not claini he was exercising any care in this respect. In Lewis v. N. 
Y. Sleeping Car Co., supra, the court said: "A sleeping car company liolds it- 
self out to the world as furnishing safe and comfortable cars, and, wbeu it 
sells a ticket, it impliedly stipulâtes to do so. It invites passengers to pay for, 
and make use of, its cars for sleeping; ail parties Ivnowing that, during the 
greater part of the night, the passenger will be asleep, powerless to protect 
himself or to guard his iiroperty. Ile cannot, like the guest of an inn, by loek- 
iug the door, guard against danger. He bas no right to take any such steps to 
protect himself in a sleeping car, but by the nec'essity of the case is dépen- 
dent upon the owners and offlcers of the car to guard hini and the proi)erty ho 
lias with him from danger from thieves or otherwise. The law raises the duty 
on the part of the car company to afCord him this protection. Whilc it is not 
liable as a common carrier or as an innholder, yet it is its duty to use rea- 
sonable care to guard the passengers from theft, and if, through want of such 
care, the personal effeets of a passenger such as he niight reasonably carry 
with him are stolen, the company is liable for it. Such a rule is required 
by public policy. and by the true interests of both the passenger and the com- 
pany ; and the decided weight of authority supports it. Woodrutf Sleeping & 
Parlor Coach Co. v. Diehl, 84 Ind. 474, 43 Am. Rep. 102 : Pullman Car Oo. v. 
Gardner. 3 Pennv (Pa.) 78; Pullman Palace Car Co. v. Gaylord, 23 Am. Law 
Reg. (N. S.) 78S." 

I do not think it was error to submit the question whether it was not a 
stranger to the train who entered the car and stumbled on plaintifC, if such an 
occurrence took place. The fact that no complaint was entered to the con- 
ductor or on leaving the train goes to the credibility of the plaintiff. 

The porters who gave testimony on this subject were interested as em- 
ployfîs. As to persons in the employ of the railroad company, the court charg- 
ed: "Mr. Purcell: And we ask your honor to charge that if the jury 
iinds that the aets oceurred as stated by the plaintifC, and it grew out of and 
related to the opération of trains and the transportation of the plaintifC, and 
not out of any matters within the scope of the proper employment of lîie Pull- 
man porter, outside of or inside of his car, there ean be no recovery. The 
Court : I so charge." If the injury had oceurred in that way, then undoubted* 
ly the railroad company, and not the Pullman Company, would bave been the 
one to respond in damages. The jury was cautioned and attention called to 
the various elaims bearing on the credibility of the witnesses, and they were 
also cautioned on the subject of damages. The damages were not excessive, 
if plaintifï's condition is attributable to an injury received In the car as 
claimed. 

Ths motion for a new trial is denied. 

Henry Purcell, for plaintiff in error, 

G. R. Van Namee, for défendant in error. 

Before WALI.ACE, LACOMBE, and COXE, Circuit Judges. 
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PER CURIAM. The facts in évidence presented a question for 
the jury upon the questions of the négligence of tlie défendant and tiie 
contributory négligence of the plaintiff, and authorized the différent 
inferences to be drawn upon the issues whether the porter's collision 
with the plaintiff's leg was an accident or a careless act, and whether 
the plaintiff's leg projected so far into the aisle as to interfère with the 
duties of the porter and promote the probability of iniury in case of his 
carelessness. The motion to direct a verdict was therefore properly re- 
fused. 

The case was left to the jury under fuU and accurate instructions 
as to the law applicable to the facts, and none of the exceptions to them, 
or to the refusai of requests for further instructions, hâve any merit. 
No error was committed in the rulings upon évidence. There is noth- 
ing in the case of complexity or peculiarity to call for an extended dis- 
cussion of the errors assigned. 

The judgment is af&rmed, with costs. 



QUINCEY MINING CO. v. KRAL'SE et al. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1007.) 

No. 1,590. 

1. Patents— A NTTCiPATiON—HYDRAtruc Ohe Sepabator. 

Tlie Krause patent, No. G8t.234, for an Iniprovernent in ore crnsliers, 
consis-ting of a liydraulic separator for removins;; froin tlie mortar, tlirough 
a conduit leading from its side downwurd'.y and haviug an upward flow 
of water tlierein, pièces of ore separated by tlie stamp, i)ut wliich are 
too lartre to pass tin-ough the screen, lieM not anticipated by a prier sep- 
arator, in whicli the conduit opened from above the mortar at the bot- 
tom of the screen. Also, held, infringed. 

2. Samk— Joint Invention. 

When a daim covers a séries of steps or a nuniber of éléments ip, a 
combination, tlie invention may wel) be joint, thonsli some of the steps 
or some of the éléments may hâve come as the thought of one. 

[Ed. Note. — l'or cases In point, see Cent. Dig. vol. 38, Patents, § 124.] 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

This is a bill to enjoin infringement of patent No. 681,234, issued Augiist 
27, 1901, to C. H. and 11. C. Krause, for an improvement in ore crnshcrs. The 
late Judïïe \\'autv sustained tho validity of the patent, found infringement, 
and ordered usual accouLting. From this interlocutory decree this appeal bas 
been taken. The single issue is as to the validity of tlie Krause patent, and 
this dépends entirely upon the novelty of the combination deseribed in claim 
l of the patent. That claim reads as follows: 

"In an ore crusher the combination with a stamp and mortar for crushing 
the ore and a screen through wliich the crushed ore is discharged by the 
splash from the stamp, of an auxiliary discharge for free métal too large to 
pass through the screen, consisting of a conduit lefiding downwardly out of 
sald mortar and a water supply connection leadiîig into said conduit and 
adapted to produce an upward current through the same, substantially a"s de- 
Bcribed." 

The otber claims stand or fall with clahn 1, as claims whieh add certain 
well-known features to the combination of claim 1. Tlie combination is well 
shown by the drawing of the patent, which is set out below ; 
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The invention relates to a well-known character of macliiuery for erusliing 
rock containing free métal. The jjatentees in their spécifications say of: the 
ol)ject sought: 

"Our invention relates particnlarly to that class of ore crnshers in which 
the crushed ore vvhen it is reduced to the desired size is discharged by the 
splash of water throiigh seroens. The main ob.ieets of the invention are to 
remove pièces of free métal whicli are too large to pass through the sereens 
m the ordinary way, to reduce the loss of metals in slimes and tailings, to 
increase the capacity of mills of this class, and to avoid accidents and injury 
to sucli mills by reason of the accumulation therein of large pièces of free 
métal." 

In the drawing A is the mortar, B the stamp, and C the sereen surrounding 
the bowi of the mortar. 'J'iiis mortar is i)rovlded with a hardened die and 
stave lining, and the stamp with a hardened shoe. The sereen is surrounded 
by the "splash pan" or "deflector," D, by which the crushed ore is deflected 
"after passing through the sereen downwardly into a channel, a, formed in 
the mortar around the central cavity therein." In ore crushing mills, as long 
in use in the Iake eopper région for the purpose of separating the free 
copper inclosed in the rock, the ore is fed into the stamp mill along witli 
water from an -opening above and surrounding the stamp cylinder. When 
tlie rock is cracked by the blows of the heavy stamp, and the métal freod, 
both rock and métal are thrown violently in ail directions against the sur- 
rounding sereen. As usually constructed, the holes in the sereens are •■/^ « 
inch in diameter. Consequently, no particle of rock or copper could pass 
through of a greater size. Those that did pass through were subjected to a 
sifting process. not necessary to describe. The spécifications, after stating 
the matter to be remedied, proceed as foUows: 

"To avoid thèse difflculties and objections, we provide the mill with a 
discharge for removing from the mortar, as soon as they are separated from 
the rock, the flakes or chunks of métal that are too large to pass through the 
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screen, O. This discharge, as applied to a single-stanip mill of the kind shown 
In the drawing, consists of a descending conduit or passage, E, leading eut 
through one side of the mortar and counected at its outer end by a pipe, F, 
with a pump, elevated tank, or other water supply arranged to produce 
through the passage, E, into the mortar an upward current of water of suffl- 
cieut force to hold bacli rock and sand, while the heavier pièces of métal are 
allowed to descend by gravity against the iuflowing current and escape from 
the mortar through sald passage." 

Passing some of the détails of his discharge outlet, the spécifications then 
State the opération of the device as follows: 

"The device opérâtes as follows: Normally, the upper valve, H, in the pipe, 
G, is open, the valve, I, is closed, and the réd, K, is withdravvn froui the dis- 
charge-passage and stands in the position shown in the drawing. Under thèse 
conditions, when the stamp-mill is in opération, water is supplied through 
the pipe, F, and its flow through the passage, E, into the mortar it regulated 
so that the force of the current will hold back rock and sand in the mortar, 
but will allow the heavier pièces of métal to descend through said passage 
and drop into the lower end of the pipe, G, which serves as a trap for catch- 
Ing and holding a certain quantity of métal and preventing waste of water." 

W. K. Richardson, for appellant. 

Charles E. Pickard and John G. Stone, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, announced the opinion of the court. 

There is no doubt about the great practical value of the Krause de- 
vice, and none as to its novelty and patentability, unless it was an- 
ticipated by a device in actual use prior to the Krause application at one 
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of the mills of the Calumet & Hecla Copper Mining Company. The 
contention is that a Mr. Woodbury, a metallurgical engineer in the 
service of the Calumet Company, devised and put in opération an 
auxiliary hydraulic separator in 189S, and improved the same from time 
to time, until by the summer of 1900 he had in successful opération a 
hydraulic separator which was an anticipation of that covered by the 
patent in suit. The application for the Krause patent was made March 
11, 1901, and the patent issued August 27, 1901. No effort has been 
made to carry the invention behind the date of application. The single 
issue is, therefore, whether the Woodbury device, considered as a part 
of the prior art, is such an anticipation as to leave no room for the 
patent to Krause. 

We need not stop to-consider Woodbury's devices of 1898. They 
were mère steps which culminated in the device set up in the Calumet 
mill in May, 1900. Neither need we stop to consider the détails in 
respect to the traps which make part of the outlet used by both in- 
ventors, with some slight but unimportant différences. The marked 
différence between the device of May, 1900, and that of the patent is 
in the location of the orifice of the auxiliary discharge. 

Above we show four drawings taken from the brief of counsel for 
appellants which illustrate this feature. Figure 1 shows the location 
of the Krause discharge orifice, as illustrated by the drawings made 
part of their spécifications. Figure 2 shows the infringing device used 
by the appellants, the Quincey Mining Company. The orifice is plainly 
in the side of the mortar, as in the Krause patent. Figure 4 shows the 
location of the outlet in the Woodbury device installed in May, 1900. 
The orifice is hère shown entirely above the top of the mortar and at 
the foot of the screen. Figure '6 shows the location of the orifice in 
the improved device by Woodbury ; the orifice being on line with the 
top of mortar and somewhat lowered from its earlier position. This 
device was not installed until November, 1901, which was a date sub- 
séquent to the actual issue of the Krause patent. In respect of this 
device, it is plain that, while the location is lowered from its former 
place, it does not enter the side of the mortar, and cannot obtain the 
advantages or any part of those peculiar to the Krause patent, except 
in so far as the sides of the mortar may be in effect carried up by a 
stacking or piling of the material above the top of the mortar, thus 
bringing some part of the mass in contact with an orifice the opening 
of which will thus be somewhat below the top of the materials to be 
dealt with, and not whoUy dépendent upon an interception of material 
deflected from the screen. But this feature of placing the orifice on a 
line with the top of the mortar is not shown to hâve been in use, or ever 
reduced to a working drawing, before Krause's application of March, 
1901. When this last form was planned is not shown. The burden 
was upon the défendants to show a date antécédent to Krause. This 
they hâve not donc. Hydraulic separators were not new, but old in 
the mineralogical arts. The principle applied by both Woodbury and 
Krause was that, if pièces of copper métal, which are heavy, and pièces 
of rock, which are comparatively light, are drawn into a downward 
discharge pipe through which a strong upward current of water is 
rushing, the lighter pièces, such as rock, sand, or silt, will be kept back. 
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while the heavier particles, such as nuggets or lumps of copper, wiU 
pass down, despite the upward current. The différence between the 
application which thèse two inventors mâde of this old method of hy- 
draulic séparation to meet a well-known condition was that Wood- 
bury undertool- to deal only with such particles of rock and métal as 
should fall from the screen into a discharge orifice at its foot. The 
Krauses, on the other hand, conceived that, if the orifice of an auxiliary 
outlet should be placed below the foot of the screen and below the 
top of the mortar, and within the side of the mortar itself, a séparation 
of ail the copper not passed through the screens would be brought 
about. Thus the patentées proposed to deal with the copper within 
the mortar bowl, whethe" it should be copper thrown back from the 
screens because too large to pass the holes, or copper in lumps too 
heavy to be thrown over the top of the mortar and against the screen 
separator. This was a new and original idea. Nothing in the old art 
shows an hydraulic auxiliary separator opening directly into the mass 
of materials to be operated upon. WoodlDury had stopped with an ef- 
fort to catch and separate copper particles which should fall into his 
openings at the foot of the screen. His plan, beyond doubt, was use- 
ful, and saved some copper and some time by lessening to that extent 
the accumulations of copper in the mortar too large to pass through the 
screen ; still he had by no means remedied the waste incident to the use 
of the screen separator alone. His plan was auxiliary to the screen, and 
dealt alone with pièces which should fall from the screen into his orifice. 
It is conceivable that much material which was projected by concussion 
against the screen would not be deflected at such an angle as to fall 
into boxes with holes at foot of the screen, but would pass over such 
foot ledge into the cavity of the mortar. It is also conceivable, that 
pièces of métal too heavy to be thrown against the screen at ail would 
occur. What could Woodbury do in either case ? True, in time, pièces 
might be thrown again and again against the screen, until finally tliey 
should fall into an orifice at its foot. True, that pièces too heavy to 
be thrown against the screen would, in time, although malléable, be- 
come so lessened in weight by abrasion as to be thrown against the 
the screen and by sanie cause so diminished in bulk as to at last go 
through the holes of the screen itself. 

But the objects to be accomplished were two; First, to prevent, to 
a degree, the clogging of the mill by the accumulation of large pièces 
of copper, which, by mère weight, would find their way to the bottom 
of the mortar and require a stopping of the mill and removal by pick 
and hand; and, second, to prevent loss of copper from unnecessary 
abrasion. Woodbury undoubtedly did something of value. Krause 
did more, and he did it by a conception which is not suggested by any- 
thing which Woodbury had donc. It was a long step from an auxiliary 
hydraulic separator, whose downward passage was placed at the foot 
of the screen, and could deal only with such particles of copper which 
should fall into it off of the screen, to the location of the inlet of such 
a downward conduit in the very midst of the mass of materials in the 
cavity of the mortar. The latter was a bold idea. The former was 
commonplace. Treating it as only another step in the direction pointed 
out by Woodbury, it was a step which involved an idea, and not a mère 
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workman's judgment of the best locality for a discharge outlet. Within 
the limits of the top and bottom of the mortar bowl of such a mill, 
there may be some room for the exercise of ordinary mechanical judg^ 
ment as to just where to place such an orifice. But the thought of 
placing the orifice of such an auxiliary outlet in the midst of the mass 
of material being operated upon, with the view of so managing a strong 
upward stream as to keep back the rock and take out the métal, was 
novel and of great utility in saving both coppcr and time. But it is 
said that the inventors in their spécifications do not refer to any ad- 
vantages resulting from the location of their outlet in the side of the 
mortar, and the suggestion is that for this reason the patent cannot be 
saved over an anticipation which placed the auxiliary orifice above the 
mortar. But, if this be so, it does not by any means justify an inference 
that the advantages of such a location were not well understood by the 
Krauses. Indeed, the évidence shows that their experiments began 
with a location above the mortar bowl. This they discarded for a loca- 
tion in the side of the mortar. 

In describing their invention, the spécifications include as one élément 
of their device "a descending conduit or passage, E, leading out through 
one side of the mortar." The drawing shows this outlet, opening into 
the bowl, somewhat nearer the bottom than the top of the mortar cavity. 
In the claim this discharge conduit is described as "leading downwardly 
out of said mortar." Now, the mortar is one thing. The screen is 
above the mortar and quite another clément. We must read the claim 
in connection with the drawing and spécifications, and, when we find 
the claim calling for a downward passage leading "out of said mortar," 
we hâve no authority for saying that the advantages of this location 
were not well understood, even if that is important when the claim and 
spécifications show a location possessing the advantages. 

It is next said that the évidence tends to show that this idea of 
placing the outlet inside of the mortar was the thought of but one of 
the patentées, and therefore could not be the subject of a joint patent. 
If a claim covered but a single idea, it would be difficult to conceive how 
it could be patented by two ; but, when a claim covers a séries of steps 
or a number of éléments in a combination, the invention may well be 
joint, though some of the steps or some of the éléments may hâve corne 
as the thought of but one. Such is the invention hère patented, and it 
would not be fatal to this patent if the fact is that Krausc, St., gave 
birth to the best thought connected with a combination claim — which 
covers more than the place of the location of the discharge outlet. 
This distinction is drawn in Welsbach Light Co. v. Cosmopolitan In- 
candescent Light Co., 104 Fed. 83, 86, 43 C. C. A. 418. But it is by 
no means shown that Krause, Sr., alone solved the problem to be dealt 
with. The évidence relied upon is altogether too meager to overthrow 
a patent. To destroy a patent granted for a joint invention, upon the 
ground that it was the invention of only one of the patentées, would 
require very clear évidence of a very reliable character. That has not 
been produced. 

The decree sustaining the patent must be affirmed, and the cause 
wiU be remanded for further proceedings. 
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In re PAYNE. 

(District Court, B. D. New Yorli. February 16, 1907.) 

Bankbuptcy — Attoenby's Fées — Alia)wance to Bankbupt in Ixvoluktaky 
Cases. 

Bankr. Act July 1, 1898, c. Ul, § 64b (3) 30 Stat. 503 [U. S. Corap. St. 
1901, p. 3447], whieb autliorizes the allowance of "one reasoiiable attor- 
ney's fee for the professional services actually rendered « * * to 
tbe bankrupt in involuntary cases while performiiig tlie duties lierpin pre- 
scribed," does net autborize such allowance of fées for ail légal work tbe 
attorney may do for the bankrapt iu the proceedlng, but oiily for tliat 
which the référée or the court may consider was required by the pro- 
visions of the law and the neeessities of tbe proceedlng. 

[Ed. Note.-^ï'or cases in point, see Cent Dig. vol. Q. Bankruptcy, § 
807.] 

In Bankruptcy. 

James M. Seaman, for bankrupt. 
Théodore T. Baylor, for trustée. 

CHATFIElvD, District Judge. This is an involuntary bankruptcy. 
The bankrupt has contested the matter from the outset at every 
point. He has been represented by an attorney, who now asks for 
the allowance to him as such attorney for services set fortli in an 
itemized account, on the value of which hc places an estimate of 
$530, and also to be paid $38.40, disbursements expended by him in 
the form of car fare and lunch money advanced to the bankrupt up- 
on trips to Brooklyn and Long Island City to attend hearings in the 
bankruptcy proceedings. The allowance of this amount is opposed by 
the attorney for the trustée, who claims that the estate in bankruptcy 
would be larger if the bankrupt had not acted unjustifiably and op- 
posed the proper attempts of the référée and the trustée to conserve 
the estate. The attorney for the trustée claims that the attorney for 
the bankrupt rendered whatever services were performed by him to 
the bankrupt in opposing the proceedings as above mentioned, and 
not in any way to add to the estate. No authorities are cited by ei- 
ther party, but the application and the opposition are based upon the 
record and conflicting statements of the respective attorneys. 

The question of the discharge of the bankrupt has not been passed 
upon, and it would seem to the court that the détermination upon 
the bankrupt's application for a discharge would hâve much to do with 
the question whether the bankrupt's attorney should be compensated 
for ail or any part of his services. Further, the trustée has in his hands 
the sum of $2,400, less than one-half of which is to be paid out in the 
form of a first dividend, disbursements, and commissions, and there 
would seem to be no necessity for passing upon this application at the 
présent time. Section 64, paV. 3, Bankr. Act July 1, 1898, c. 541, 30 
Stat. 563 [U. S. Comp. St. 1901,, p. 3447], is as follows: 

"The cost of administration, including tbe fées and mileage payable to wit- 
nesses as now or hereafter provided by tlie laws of the United States, and one 
reasouable attorneys fee, for the professional services actually rendered, ir- 
respective of the number of attorneys employed, * * * to tbe bankrupt 
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in Involnntary cases while performing the duties lierein prescribed, and to the 
bankrupt in voluntary cases, as the court may allow." 

Any such allowance is a preferred claim, and is to be ordered 
paid by the trustée. 

Under this it would seem that the basis of compensation is not 
payment for ail services which the bankrupt may request of his at- 
torney, but for the services to the bankrupt in involuntary cases, 
while performing the duties prescribed upon the bankrupt by the 
bankruptcy law. Most of the work covered by the application for 
this allowance was apparently work done at the request of the bank- 
rupt, and not work required from the bankrupt's attorney by the pro- 
visions of the statute. The disbursements by the attorney for the 
bankrupt, for car fares and lunch, will evidently hâve to be determined 
in the light of the words "fées and mileage payable to witnesses." 

This application will be held as pending until the question of dis- 
charge has been passed upon by the référée, and until the matter is 
brought before this court for final adjudication. If an allowance is 
made, it will be directed to be paid before the déclaration of the final 
dividend. 



MALIXDY V. NORTHERN PAC. RY. CO. 

(Circuit Court, W. D. Wasliington. March 5, 1907.) 

No. 1,197. 

Master and Servaî^t— Injuries to Servant— Interstate Carriers— Emplot- 

ERS' LlAIilLTTr ACT— ASSUMED RlSK. 

Employers' Liability Aet .iune 11, ]SX)6, 34 Stat. 232, c. 307.3, fixes a lia- 
bility on ail common carriers engaged in Interstate and foreign commerce 
for damages to their employés who may sufl'er injuries resulting from 
négligence or by reasou of any defect or insuffieiency due to négligence in 
appliances, niaehinery, waya, or works, etc., and section 3 provides that no 
contra et of employnient shal! eonstitute any bar or défense to any action 
brought to recover damages for Personal injuries to or death of such em- 
ployé. McUl, that where plaintifC was injured while operating an unboxed 
saw in the car sliops of défendant, an interstate raihvay company, by 
■wbicli he was employed, plaintiffi did not assume the risk of voluntarily 
accepting employnient in the shop, though the danger was obvious. 

Action to recover damages for injuries suffered by plaintiff while 
working in defendant's carshops, at Tacoina, in the month of August, 
1906. The coinplaint charges négligence on the part of the défendant 
in its business as a common carrier of interstate and foreign commerce 
by operating an unguarded saw in its carshops, and that said saw by 
reason of its defective condition caused a pièce of timber to be hurled 
violently, causing the injury. By its answer the défendant pleads in 
défense that the unboxed saw and the danger of its opération were 
obvions, and known to plaintifï, and that by voluntarily accepting em- 
ployment in the shop he assumed the risk of any injury which might 
happen from the opération of said saw. Demurrer to answer sustained. 

Govnor Teats, for plaintifï. 

B. S. Grosscup and A. G. Avery, for défendant. 
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HANFORD, District Judge. Act Cong. June 11, 1906, 34 Stat. 
332, c. 3073, commonly called "The Employer's Liability Act" fixes 
a liability upon ail common carriers engaged in Interstate and foreign 
commerce, for damages to their employés who may suflfer injuries re- 
sulting from négligence, or by reason of any defect or insufficiency 
due to négligence in cars, engines, appliances, machinery, track, road- 
bed, ways or works, and the third section of the act provides: 

'ïliat no contract of employment, ♦ • * entered into by or on behalf of 
any employé, » * * shall constitute any bar or défense to any action 
brougiit to recover damages for Personal injuries to or deatli of such employé." 

The intent and object of Congress in the enactment of this statute 
is plain, viz., it is to make the liability of common carriers engaged in 
interstate commerce for injuries to their employés in conséquence of 
négligence, or insufficiency or defects of the physical property used 
in the carrying business or pertaining thereto, more nearly absolute, and 
to deprive such employers of the benefit of défenses which were, previ- 
ous to the enactment of the statute, légal. It is stiU lawful for men to 
engage in hazardous employments ; but the class of employers to which 
the act refers cannot by any contracts which they may make with their 
employés avoid liability for damages which may be suffered as a con- 
séquence of négligence. An express contract between the plaintiff and 
the défendant, exempting the latter from liability for damages in case 
of an injury caused by the opération of a saw in its carshop, negligently 
permitted to be unnecessarily dangerous by reason of being unboxed, 
would not constitute a bar to a recovery of damages in this case, be- 
cause the statute so déclares, and if an express contract would be un- 
availing, this spécial défense, predicated upon an implied contract, must 
also fail. 

Demurrer gustained. 
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BURLEB DEY DOCK CO. y. MORRIS & CUMMINGS DREDGING CO. 

(Circuit Court of Appeals, Second Circuit. March 5, 3907.) No. 169. Ap- 
peal from the District Court of tlie United States for the Southern District 
of New York. Martin A. Ryan, for ai)))ollant. Albert A. Wray, for appellee. 
Before WALLACE, LACOMBE. and COXE, Circuit Judges. 
PEB CURIAM. Decree (145 Eed. 740) afflrmed, with costs. 



EVENING LEADER CO. v. BUTLER. (Circuit Court of Appeals, Second 
Circuit. February 28, liXi7.) No. 188. In Error to the Circuit Court of tha 
United States for the District of Connecticut. J. P. Goodhart and W. B. 
Stoddard, for plaintiff in error. George D. Watrous, Henry H. Townshend, 



UEMORANDUM DECISIONS. 1021 

and Adrian H. Larkin, for défendant in error. Before WALLACE, LACOMBE, 
and OOXE, Circuit Judges. 
PER CDEIAM. Judgment of «rcult Court afflrmed. See 134 Fed. 9D4. 



FEPERAIi INS. CO. et al. v. STARIN. (Circuit Court of Appeals, Second 
Circuit. April 1, 1907.) No. 244. Appeal from the District Court of tUa 
United States for ttie ^luthern District of New York. James D. Dewell, ,Tr., 
and Avery F. Cusliman, for apppllant. L. Kneeland. for appellees. Before LA- 
COMBE, TOWNSEND. and COXE, Circuit Judges. 

PER CURIAM. Decree (1.34 Fed. 1010) afflrmed, with Interest and costs, on 
ttae opinion of tlie commissioner and of the court beluvr. 



GURVICH V. DNTTED STATr:S. (Circuit Court of Appeals, NInth Clr^ 
cuit. October 22, 1906.) No. 1,046. In Error to the District Court of tiie 
United States for tlie First Division of the District of Alaska. Jlalony & 
Cobb, for plaintiff In error. John J. Boyce and Marsiiall B. Woodwortli, U. 8. 
Attys. 

PER CURIAM. In conformity wltli the opinion and mandate of the Su- 
prême Court of the United States (25 Sup. Ct. 803. 49 L. Ed. llTl') It Is ordered 
and adjudged by thls court that the judîruieut of the said District Court In 
this cause be, and hereby Is, reversed, and tlie cause is reninmicd to the sald 
District Court for a new trial. See, also, Rassmussen v. U. S., 25 Sup. Ct 
514, 49 L. Ed. 862. 



LANE BROS. OO. et al. v. WILCOX MFG. CO. (Circuit Court of Ap- 
peals, Second Circuit. March 26, 1907.) No. 219. Apiieal froiu the Circuit 
(3ourt of the United States for the Southern District of New York. A. Parker 
Smith, for appellants. C. E. Pickard. A, H. Adjinis. J. L. Jackson, aiid H. A. 
Heyn, for appellees. Before LACOilBE, TOVVNSEND, and CUXE, Circuit 
Judges. 

PER CURIAM. Decree (141 Fed. 1000) affirmed, wlth costs. 



NATIONAL CASH REGTSTER CO. v. UNION CO^.rrUTTNO ÎTACH. CO. 
(Circuit Court of Appeals, Third Circuit March, l!t()7.» No. ,'>. Apfmai frora 
the Circuit Court of the United States for tlie District of New Jersey. Ed- 
ward Rector, for appellant A. D. Kenyou, for aiipellee. 

PER CURIAM. Appeal dismissed, at the costs of appellant See 143 Fed, 
842. 



THE ROSEDALE. THE (?YGNUS. (Circuit Court of Apppflls, Second ars 
cuit March 5, 1907.) Nos. 200, 201. Aprieal from the District Court of the 
United States for the Soutliern District of New York. La Ifoy S. Gove and 
James J. Macklin, for aripcllant. A. G. Tlititiher anrl Butler, Notnian & Wyn- 
derse, for appellee. Before WALLACE, LACOMBE, and COXE, Circuit 
Judges. 

PER CURIAM. Decree (141 Fed. 1001) afflrmed, with Interest and costs. 



ST. LOUIS CORDAGE CO. v. MISSOURI, K. & T. RY. CO. (Circuit Court 
of Appeals, Eighth Circuit January 17, 1907.) No. 2.494. In Error to the 
Circuit Court of the United States for the Eastera District of Mibsuuri. W. 
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I). & Davis Blggs and David Goldsmitli, for plaintiff in error. Geo. P. B. Jack- 
son, for défendant in error. 

PER CUBIAM. Reversed, at eosts of plaintiff in error, on authority of 
Francisco v. Chicago & Alton Railroad Co. (C. G. A.) 149 Fed. 354, and re- 
inanded, with' directions to dismiss the cause without préjudice. 



SPENCER & CO. v. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. January 11, 1907.) No. Il8 (3,953). Appeal from the Circuit Court 
of the United States for the Southern District of New Yorli. For décision 
below, see 143 Fed. 916, afïirming a décision of the Boai-d of United States 
General Appraisers (G. A. 5,943; T. D. 26,090), which affirmed the assess- 
ment of duty by the collector of customs at the port of New York. Comstock 
& Washburn (Albert H. Washburn, of counsel), for importers. J. Osgood 
Nichols, Asst. U. S. Atty. Before WALLACE, TOWiS'SEND, and COXE, Cir- 
cuit Judges. 

PEK CURIAM. Decree affirmed, on opinion of Circuit Court and Board of 
General Appraisers. 



THE TENEDOS. (Circuit Court of Appeals, Second Circuit January 7, 
1907.) Nos. 110-114. Appeals from the District Court of the United States 
for the Southern District of New York. Harrington Putuam, for appellants. 
Lawrence Kneeland, J. Tanner, and Black & Kneeland, for appellee. Before 
WALLACE, LACOMBE, and TOAVNSEND, Circuit Judges. 

PER CURIAM. Deerees of District Court (137 Fed. 443) affirmed, with 
interest and costs, upon opinion of Judge Holt. 



UNITED STATES v. PLOWMAN. (Circuit Court of Appeals, Ninth Cir- 
cuit. February 4, 1907.) No. 1,328. In Error to the District Court of the 
United States for the Central Division of the District of Idaho. N. M. Ruiek, 
U. S. Atty. Fremont Wood and W. E. Borah, for défendant in error. Be- 
fore GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. It is conceded in the brief for the governnient that 
the facts in this case are substantially identical with tliose presented in tlie 
cases of United States v. Basic Company, 121 Fed. 504, 57 C. C. A. 624. and 
United States v. Eossi, 133 Fed. 380. 00 C. C. A. 442 ; and as the points of law 
again argued by counsel for the governnient in the présent case were con- 
■sidered and disposed of by us in tlie cases cited, we afflrm the judgment on the 
authority of those cases. The judgment is affirmed. 



UNITED STATES v. SPENCER & CO. (Circuit Court of Appeals, Second 
Circuit. January 18, 1907.) No. 141 (3,973). Appeal from the Circuit Court 
•of the United States for the Southern District of New York. For décision be- 
low, see 146 Fed. 112, reversing a décision of the Board of United States Gen- 
eral Appraisers, which had affirmed the assessment of duty by the collector of 
x-ustoms at the port of New York. J. Osgood Nichols, Asst. U. S. Atty. Com- 
stock & Wasliburn (J. Stuart Tompkins, of counsel). for importers. Before 
WALLACE, LACOMBE, and TOWNSEND, Circuit Judges. 

PER CURIAM. Decree affirmed In open court. 



UNITED STATES FASTENER CO. v. MEYERS et al. (Circuit Court of 
Appeals, Second Circuit. March 5, 1907.) No. 179. Appeal from the Circuit 
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Court of the United States for the Southern District of New York. Donald 
Campbell, Odln Eoberts, Roberts & Mitchell, and Messimer & Campbell, ror ap- 
pellant Llvingston Gifïord and George Cook, for appellees. Before WAIr- 
LACE, LACOMBE, and COXE, Circuit Judges. 
PER CURIAM. Decree (145 Fed. 536) affirmed, witU costa. 



WELSBACH LIGHT CO. v. CRBMO INCANDESCENT LTGHT CO. (CTr- 
cuit Court of Appeals, Second Circuit. February 26, 1907.) No. 12,S. Appeal 
from the Circuit Court of the United States for the Southern District ol! 
New York. Thos. W. Bakewell and ïhos. B. Kerr, for appellant Louis 
Hicks, for appellee. Before WALLACE, LACOMBE, and TOWNSEND, Cir- 
cuit Judges. 

PER. CURIAM. Decree of Circuit Court (145 Fed. 521) affirmed, with costs. 



THE WYOMING. (Circuit Court of Appeals, Second Circaiit. Januîiry 30, 
1907.) No. 127. Appeal from the District Court of the United States for the^ 
Southern District of New York. Herbert Green, and Wilcox & Green, for ap- 
pellant. Chas. C. Burlingham and Wing, Putnam & Burlingham, for ap- 
pellees. Before Judges WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Decree of District Court (145 Fed- 735) aflirmed, with 
interest and costs. 



YOST V. UNION PAC. R. 00. (Circuit Court of Appeals, Elghth Circuit. 
Deeember 4, 1906.) No. 2177. In Error to the Circuit Court of the United 
States for the Western District of Missouri. Jules C. Rosenberger and Jacob 
L. Lorie, for plaintiff in error. N. H. Loomis and I. N. Watson, for détend- 
ant in error. 

PER CURIAM. Reversed, at costs of plaintiff In error, and remnnded, 
with directions to enter a dismissal without préjudice, on authority of the case 
of Francisco v. Chicago & Alton Rallroad Co. (C. C. A.) 149 Fed. 354. 



End or Cases ik Vol. 15t. 



